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I 

Letter of Transmittal 

The President 
The President of the Senate 
The Speaker of the House of Representatives 

Sirs: 

The United States Commission on Civil Rights (Commission) transmits this report, Federal Title VI 
Enforcement to Ensure Nondiscrimination in Federally Assisted Programs, to you pursuant to P.L. 
103-419. 

This report is the result of the Commission's commitment to furthering the elimination of discrimi
nation in federally assisted programs by improving the quality of Federal civil rights implementation, 
compliance, and enforcement. To accomplish these goals, the Commission conducted a comprehensive 
evaluation and analysis of the U.S. Department of Justice's performance of its Title VI leadership and 
coordination responsibilities. In addition, through a Title VI survey, document requests, and followup 
interviews, the Commission analyzed the Title VI enforcement efforts of 10 Federal agencies and 10 
subagencies. 

The research and field investigations conducted for this report establish that Federal Title VI 
enforcement effectively has been dormant. The Department of Justice has neglected its responsibility 
under Executive Order 12,250 to ensure consistent and effective implementation, compliance, and ' 
enforcement of Title VI in all federally funded programs and activities. With few exceptions, the Federal 
agencies responsible for Title VI enforcement also have disregarded Title VI enforcement. Specifically, 
the Federal agencies have neglected both their own implementation, compliance, and enforcement 
responsibilities over their recipients and subrecipients, and their oversight and monitoring obligations 
over State primary recipients that administer and operate federally assisted programs. 

This report contains numerous, detailed recommendations that must be implemented by the Presi
dent, Congress, the Department of Justice, and the Federal agencies to ensure uniform, comprehensive, 
and meaningful enforcement of Title VI. Until these recommendations are implemented, the Federal 
Government will be unable to guarantee that its federally assisted programs are free of discrimination 
based upon race, color, or national origin. 

The Federal Government has a moral imperative to ensure that its programs are operated and 
administered without discrimination and that all persons have an equal opportunity to participate in , 
them. The Commission urges you, as the highest leaders of our country, to demonstrate the Federal 
Government's commitment to achieving nondiscrimination in its programs by moving aggressively to 
adopt the Commission's recommendations and taking immediate action to ensure that the Department 
of Justice and the Federal agencies implement these recommendations. 

Respectfully, 

For the Commissioners, 

Mary Frances Berry 
Chairperson 
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Executive Summary 

On July 2, 1964, Congress enacted the Civil 
Rights Act of 1964, 1 the most comprehensive 
piece of civil rights legislation since Recon

struction. Title VI of the Civil Rights Act prohibits 
discrimination in all federally funded programs 
and activities. It provides that: 

No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from par
ticipation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiv
ing Federal financial assistance.2 

The purpose of Title VI is to eradicate illegal 
discrimination in programs or activities funded 
by the Federal Government. Title VI prohibits a 
broad range of discriminatory activities, includ
ing denial of services; differences in the quality, 
quantity, or manner of services; different stand
ards for participation; discrimination in any ac
tivity conducted in a facility built with Federal 
funds; and discriminatory employment practices 
if the primary purpose of the program is to pro
vide employment or if the employment practice 
causes discrimination with respect to potential or 
actual beneficiaries. These prohibited practices 
have been interpreted to include, among other 

actions, incidents ofracial or ethnic harassment,3 

the creation of a hostile racial or ethnic environ
ment,4 and a disproportionate burden of environ
mental health risks on minority communities. 5 

To prevent recipients from using Federal funds 
to support discriminatory programs or activities, 
Congress authorized and directed the Federal 
funding agencies to implement and enforce Title 
VI in their federally funded programs. To coor
dinate the Title VI implementation, compliance, 
and enforcement activities of Federal agencies, 
Congress vested the President with the authority 
to approve all rules, regulations, and orders is
sued by the Federal agencies.6 Over the past 30 
years, the President has delegated his Title VI 
leadership, oversight, and coordination functions 
to the Attorney General in a series of Executive 
orders.7 The most recent of those orders, Execu
tive Order 12,250, issued by President Jimmy 
Carter in November 1980, directs the Attorney 
General to provide leadership and coordinate the 
plementation, compliance, and enforcement re
sponsibilities of the Federal agencies. 8 

Two decades have elapsed since the U.S. Com
mission on Civil Rights (Commission) evaluated 
the Federal agencies' ~tle VI enforcement efforts 
in a series of reports published in the early and 

1 Pub. L. No. 88--352, 78 Stat. 241 (codified as amended in scattered sections of 42 U.S.C.). 

2 42 U.S.C. § 2000d (1988). 

a See U.S. Department of Education, "Racial Incidents and Harassment Against Students at Educational Institutions; 
Investigative Guidance," 59 Fed. Reg. 11,448 (1994). 

4 U.S. Department ofHousing and Urban Development, "HUD Seeks Resignation of Vidor-area Public Housing Officials in 
Wake of Recent Racial Strife and Harassment," HUD press release, HUD No. 93-78, Sept. 14, 1993. See also Young v. 
Cisneros, Civil Action No. P-80-8-CA (E.D. Tex. Feb. 3, 1994)(notice of filing and desegregation plan). 

5 See Exec. Order No. 12,898, 30 Weekly Comp. Pres. Doc. 276 (Feb. 14, 1994); Memorandum on Environmental Justice, 30 
Weekly Comp. Pres. Doc. 279 (Feb. 14, 1994). 

6 42 U.S.C. § 2000d-1 (1988). 

7 See Exec. Order No. 11,247, 3 C.F.R. 348 (1964-1965), superseded by, Exec. Order No. 11,764, 3 C.F.R. 849 (1971-1975), 
revolred by Exec. Order 12,250, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

s Exec. Order No. 12,250, §§ 1-101, 1-201, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 
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mid-1970s.9 In. those reports, the Commission 
found that the Federal agencies were not enforc
ing Title VI effectively. The Commission also 
found that the Federal agencies' Title VI enforce
ment programs were understaffed and poorly co
ordinated. After the Commission's last Title VI 
report, the Commission has monitored the Fed
eral agencies' Title VI programs periodically and 
discovered that the deficiencies identified in 1974 
have persisted for 20 years. For this reason, the 
Commission once again evaluated the Title VI 
enforcement activities of the Federal agencies and 
found that Federal Title VI enforcement has re
mained dormant. Moreover, the Department of 
Justice has neglected its responsibility to ensure 
nondiscrimination in all federally funded pro
grams and activities. 

Since the publication of the Commission's ear
lier reports, three important developments have 
significantly affected Title VI implementation, 
compliance, and enforcement. First, the Federal 
Government deemphasized statutory and man
datory civil rights implementation, compliance, 
and enforcement activities, and reduced the 
resources available to conduct comprehensive and 
effective civil rights programs. In the last few 
years, the Federal Government has taken initial 
steps to renew its commitment to Title VI im
plementation, compliance, and enforcement. 
However, the Federal Government has neither 
increased resources devoted to Title VI programs 
and activities nor clarified the extent of its com
mitment to enforcement. 

Second, in 1984 the Supreme Court, in Grove 
City College v. Bell, 10 held that Title VI's nondis
crimination provision applied only to the par
ticular program receiving Federal funds and not 
to the entire operations of the recipient institu
tion. To reverse the effects of Grove City, Congress 

passed the Civil Rights Restoration Act of 198711 

and clarified the definition of covered programs 
and activities to include the entire operation of a 
Federal funding recipient. Although the debates 
over Grove City and the Civil Rights Restoration 
Act created considerable confusion on the scope of 
Title VI coverage, the Federal agencies have 
made no effort to codify formally Congress' con
clusive definition of covered programs and ac
tivities. Furthermore, the Federal agencies have 
failed to provide specific examples of the act's 
application to their programs or to explain the 
relationship of Title VI coverage to -the fund ter
mination remedy. 

Third, beginning in the 1970s, the relationship 
between Federal and State authority over Federal 
financial assistance programs has changed 
dramatically. Increasingly, Congress has shifted 
responsibility for the administration of Federal 
financial assistance programs to State and local 
government agencies. In particular, Congress has 
consolidated several Federal financial assistance 
programs into formula-based, State-administer~d 
block grants. The reliance on State-administered 
Federal financial assistance programs has altered 
the nature of civil rights enforcement in· these 
programs. 

The increasing reliance on State-administered 
Federal financial assistance programs has altered 
the nature of civil rights enforcement in these 
programs. The change in funding mechanisms 
has tested the balance between State authority 
and the Federal Government's responsibility to 
protect constitutional and statutory rights and 
liberties that ensure participation in our demo
cratic society. Under block grant programs and 
other continuing State programs, States, in effect, 
assume the same civil rights responsibilities over 
their subrecipients that the Federal agencies 

9 See U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement Effort (1970); U:S. Commission on Civil Rights, 
The Federal Civil Rights EnforcementEffort-SevenMonthsLater(M.ay 1971); U.S. Commission on Civil Rights, The Federal 
Civil Rights Enforcement Effort-One Year Later (November 1971); U.S. Commission on Civil Rights, The Federal Civil 
Rights Enforcement Effort-A Reassessment (Januazy 1973); U.S. Commission on Civil Rights, The Federal Civil Rights 
Enforcement Effort-1974: To Extend Federal Financial Assistance, 8 vols. (November 1975), vol. 6. 

10 465 U.S. 555 (1984). 

11 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended in scattered sections ofU.S.C.). 
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have over State recipient ·agencies.12 This places 
the States in a position to monitor the distribution 
of block grant funding to their subrecipients; how
ever, few consistent and effective Federal mech
anisms exist to ensure that States sufficiently 
oversee and monitor the Title VI compliance ac
tivities of their subrecipients. The Federal agen
cies have not tracked the Federal funds or en
sured the enforcement of Title VI by program 
recipients and subrecipients. 

Block grant funding requires Federal agencies 
to assume responsibility for overseeing and mon
itoring the State agencies to the same extent that 
the Department of Justice is required to oversee 
and monitor the Federal agencies. In programs in 
which a Federal agency provides financial assis
tance exclusively to State agencies rather than to 
direct recipients, the Federal agency's primary 
obligation is to oversee and monitor Title VI en
forcement as conducted by the relevant State 
agency. For this reason, Federal agencies must 
evaluate the quality of Title VI enforcement ef
forts conducted by State recipients and provide 
assistance whenever necessary. 

However, the Federal, agencies have failed to 
oversee and monitor the State agencies to deter
mine whether State enforcement activities ensure 
that the State's subrecipients are in compliance 
with Title VI. The Federal agencies have few 
consistent and effective mechanisms to ensure 
that States sufficiently oversee and monitor the 
Title VI compliance activities of their sub
recipients. Furthermore, the Federal agencies 
have not tracked the Federal funds or ensured the 
enforcement of Title VI by program recipients and 
subrecipients. At a minimum, some Federal agen
cies conduct a cursory review of assurance forms 
and documents prepared and submitted by the 
States. However, none of the Federal agencies 

monitors Title VI compliance and enforcement 
activities of State agencies by reviewing racial 
and ethnic data and conducting onsite audits. 
Thus, the Federal agencies have neglected both 
their own compliance and enforcement respon
sibilities over their recipients and subrecipients, 
and their oversight and monitoring obligations 
over State primary recipients that administer and 
operate federally assisted programs. 

The increased use of block grants also has cre
ated obstacles to effective enforcement of Title VI 
policies and procedures that the Federal Govern
ment has applied traditionally to its federally 
assisted programs. For example, because block 
grants are based on statutory formulas, the Fed
eral agencies have little control over the distribu
tion of funds. Consequently, block grant funding 
significantly limits the Federal agencies' ability to 
conduct preaward reviews of applicants, thus 
eliminating an important method for discovering 
and correcting discrimination before the Federal 
agencies release the funds. Despite the need to 
adopt policies and procedures designed specifical
ly for ensuring Title VI compliance in block grant 
programs and other State continuing programs, 
the Department of Justice and the Federal agen
cies have failed to develop regulations, guidelines, 
and policies to address the deficiencies in the 
current implementation, compliance, and en
forcement procedures. 

In light of these three major developments, the 
Commission reexamined the Federal Title VI en
forcement effort since 1975. The Commission con
ducted a comprehensive review of the Depart
ment of Justice's performance of its Title VI over
sight and coordination responsibilities. In 
addition, through administration of a Title VI 
survey, document requests, and followup inter
views and information requests, the Commission 

12 State agencies that administer federally funded continuing pr_ograms have responsibility for establishing Title VI 
compliance programs for themselves and their recipients. See.28 C.F.R. § 42.410 (19~4). Some continuing State programs, 
such as the community services and public health services programs administered by the Department of Health and Human 
Services, receive funding through block grants. See 45 C.F.R. Part 80, App. A, Pt. 2 (8), (21) (1994). See also 42 U.S.C. §§ 300w 
to 300w-9, 9901-9912 (1988 & Supp. V 1993). 
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analyzed the Title VI enforcement efforts of 10 
Federal agencies13 and 10 subagencies.14 This 
report presents the results of the Commission's 
study. The Commission makes extensive findings 
and recommendations for improving the Federal 
Title VI enforcement program. The Commission's 
major findings for the Department of Justice and 
for Federal funding agencies are summarized 
below. 

The U.S. Department of Justice's 
Oversight and Coordination of . 
the Federal Title VI Enforcement 
Effort 

The Department of Justice's (DOJ's) Coordina
tion and Review Se<;tion (CORS), created in 1979 
under the authority of the Assistant Attorney 
General for Civil Rights, is responsible for ensur
ing that Federal agencies meet their Title VI im
plementation, compliance, and enforcement 
obligations. Specifically, Executive Order 12,250, 
issued in 1980, gives DOJ authority to direct the 
Federal funding agencies in their T~tle VI im
plementation, compliance, and enforcement ac
tivities. However, DOJ has interpreted narrowly 
its authority under Executive Order 12,250 and 
its predecessors. 

In addition, since 1965, DOJ has consistently 
placed a low priority on Title VI enforcement. 
DOJ has substantially reduced the resources 
available for its coordination and enforcement 
activities, such as developing and updating model 
Title VI enforcement regulations, policies, and 
procedures; monitoring the Title VI enforcement 
programs of the Federal agencies; and conducting 

liaison activities with the Federal agencies, com
munity groups, and the public. DOJ reduced 
CORS' staff and resources, even though CRD as a 
whole benefited from budget and staff increases 
throughout the 1980s.15 CORS' coordination and 
oversight activities were impeded further by the 
addition of major responsibilities, p~rticularly 
under the Americans with Disabilities Act of 
1990,16 without a sufficient corresponding in
crease in staff or resources. Furthermore, CORS 
failed both to maximize the resources provided 
and defend its budget requests effectively. Thus, 
CORS' Title VI activities have decreased, because 
of consistent neglect by the Justice Department, 
diminished resources, and increased respon
sibilities for other civil rights laws. 

DOJ's current Title VI coordination and over
sight program fails in three major areas: develop
ment and reviewofregulations,_policies, and pro
cedures; oversight and evaluation of Federal 
agencies' Title VI enforcement efforts; and coor
dination and liaison activities. These comprise 
the essential elements of DOJ's Title VI com
pliance and enforcement responsibilities. 

DOJ has abandoned attempts to develop coor
dinated"Federal Title VI regulations, policies, and 
procedures. DOJ has neither updated its coor
dination regulations, produced a model regula
tion for the Federal agencies, dedicated resources 
to Title VI activities, nor issued guidelines or 
manuals to help Federal agencies understand and 
fulfill their responsibilities under Title VI. 

DOJ's oversight of the Federal agencies' Title 
VI enforcement efforts is limited to review and 
comment on Civil Rights Implementation Plans
written reports submitted annually by the 
Federal agencies to DOJ. DOJ has not conducted 

13 These Federal agencies are: U.S. Department of Education, U.S. Department of Health and Human Services, U.S. 
Department of Agriculture, U.S. Department of Housi,ng and Urban Development, U.S. Department of Labor, U.S. 
Department of the Interior, Environmental Protection Agency, Small Business Administration, Office of Justice Programs 
in the U.S. Department of Justice, and U.S. Department of Transportation. 

14 These are: the Food andNutrition Service, Farmers Home Administration, and Soil Conservation Service in the Department 
of Agriculture; and the Federal Aviation Administration, Federal Highway Administration, Federal Railroad Administra
tion, Federal Transit Administration, National Highway Traffic Safety Administration, Research and Special Programs 
Administration, and U.S. Coast Guard in the Dep!lrtment of Transportation. 

15 See table 3.1 below. 

16 Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993)). 
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other critical oversight activities, such as inter
agency civil rights surveys or onsite reviews of 
Federal agencies, in recent years. In addition, 
DOJ has not adequately fulfilled its oversight 
responsibilities in three areas: reviewing Federal 
agencies' letters of finding and decisions to ter
minate or_ suspend funds; facilitating delegation 
agreements among Federal agencies and between 
Federal agencies and State recipients; and pro
viding litigation support, legal assistance, and 
policy interpretations to the Federal agencies. 

DOJ's failure to conduct effective coordination 
and liaison activities has resulted in a lack of 
commitment by Federal agencies to maintain a 
vigorous Title VI implementation, compliance, 
and enforcement program. DOJ has offered only 
limited technical assistance and training to the 
Federal agencies on Title VI. DOJ has conducted 
no outreach or education on Title VI and, until 
1993, had not held any meetings with civil rights 
organizations to discuss their concerns about or 
seek their advice on Title VI coordination and 
enforcement activities. In the spring of 1995, DOJ 
reinstituted publication of the Civil Rights 
Forum, an important source of information on 
Title VI, in an effort to improve communications 
with Federal agencies, State and local govern
ment recipients, civil rights organizations, and 
the general public. 

In 1995 the Assistant Attorney General for 
Civil Rights restructured CRD and created the 
Disability Rights Section to perform all disability
related civil rights enforcement activities. As a 
result, CORS was relieved of all responsibility for 
section 504 of the Rehabilitation Act of 197317 and 
the Americans with Disabilities Act of 1990. How
ever, rather than increasing resources and staff 
hours devoted to Title VI coordination and en
forcement in its 1995 restructuring ofCRD, DOJ 
reduced drastically the size of CORS' staff. Out of 
approximately 30 positions in CORS, DOJ trans
ferred 10 to the Disability Rights Section. In ad
dition, DOJ intends to task CORS with conduct
ing Title VI compliance and enforcement activi
ties for all of DOJ's own federally assisted 
programs, responsibilities currently held by the 

Office of Justice Programs, the Federal Bureau of 
Investigations, and the Immigration and 
Naturalization Service. Thu~, despite DOJ's 
stated intent to strengthen Title VI coordination, 
oversight, and enforcement and the need for agen
cywide Title VI coordination and guidance, DOJ 
is simultaneously increasing CORS' responsibil
ities and reducing both the stature and resources 
ofthe chief Federal Title VI civil rights oversight 
and enforcement office. • 

The Federal Agencies' Title VI 
Enforcement Programs 

Most Federal agencies continue to have glaring 
deficiencies in their Title VI implementation, 
compliance, and enforcement programs. The or
ganizational structures of the Federal agencies do 
not promote effective civil rights enforcement. 
With the exception of the Department of Educa
tion, none of the Federal agencies has a com
prehensive and proactive Title VI enforcement 
program to eliminate and prevent discrimination 
in each of the federally assisted programs it ad
ministers. The resources provided by the agencies 
are inadequate. In particular, the agencies do not 
have sufficient staff assigned to Title VI, and 
often the personnel assigned are not trained in 
civil rights enforcement. In addition, the Federal 
agencies do not conduct effective management 
planning of their civil rights activities and, there
fore, do not use existing resources efficiently. 

Ge~erally, Federal agencies have neither 
promulgated new regulations, guidelines, and 
policies, nor updated their existing procedures to 
reflect the changing nature of Federal financial 
assistance programs and civil rights enforcement. 
Consequently, Federal agency staff, funding 
recipients, and program beneficiaries are afforded 
little guidance on the meaning and practical ap
plication of Title VI to the Federal agencies' 
programs. Furthermore, most Federal agencies 
do not conduct comprehensive and critical Title 
VI enforcement activities, such as preaward com
pliance reviews, postaward desk-audit reviews, 
and postaward compliance reviews. Few Federal 

17 Pub. L. No. 93-112, title V, § 504 87 Stat. 394 (codified as amended at 29 U.S.C. § 794 (1988 & Supp. V 1993)). 
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agencies perform adequate public outreach and 
education or provide sufficient technical assis
tance on Title VI implementation and compliance. 
Only a few Federal agencies use data analysis in 
enforcing Title VI. 

Finally, despite Congress' increasing reliance 
on block grant programs and other continuing 
State programs to fund and administer federally 
assisted programs, most Federal agencies have 
not instituted adequate mechanisms to ensure 
that the relative responsibilities of the Federal 
agencies and the States are clear and coordinated, 
and that Title VI is enforced effectively in State
administered programs. 

Organizational Structure 
Some Federal agencies have centralized civil 

rights offices that conduct all civil rights compli
ance and enforcement activities. Some agencies 
have a headquarters office directing the civil 
rights program with regional offices executing 
most of the day-to-day enforcement activities. 
Other agencies have decentralized civil rights en
forcement structures, with most of the responsi
bility for civil rights enforcement delegated to the 
agencies' operating administrations. Regardless 
of the structure, Federal agencies must organize 
their civil rights enforcement offices to promote 
uniform and comprehensive Title VI implementa
tion, compliance, and enforcement and to ensure 
that civil rights enforcement is integrated into the 
strategic planning for the entire agency. 

Few Federal agencies have an organizational 
structure that fosters effective Title VI im
plementation, compliance, and enforcement. Only 
one of the Federal agencies reviewed-the De
partment of Education-has an organizational 
structure meeting all necessary criteria for an 
effective Title VI enforcement program. These 
criteria include: 

• organizational placement of the primary civil 
rights office to ensure primacy within the 
agency; 
• organizational and managerial links between 
the primary civil rights office and the regional 
and field offices; 
• sufficient authority for the primary civil 
rights office to enforce Title VI in the agency 
programs; 
• separation of internal civil rights functions 

from external civil rights functions and Title VI 
enforcement responsibilities; 
• coordination between the primary civil rights 
office and program offices; and 
• a unit within the primary civil rights office 
devoted exclusively to policy development and 
a unit devoted to enforcement planning. 

In several of the Federal agencies reviewed, 
civil rights enforcement is perceived as a priority 
program because the director of the civil rights 
office reports directly to the head of the agency. 
However, in the other Federal agencies, the head 
of the civil rights office is several levels removed 
from the agency's director, and further removed 
than the agency's program offices. This may imp
air the office's ability to influence important exec
utive-level planning and decisions on funding and 
staff resources devoted to Title VI civil rights 
implementation, compliance, and enforcement re
sponsibilities. 
• For agencywide civil rights enforcement efforts 

to achieve nondiscrimination in federally assisted 
programs, effective organization within an 
agency's primary civil rights offi·ce is critical. 
However, with the exception of the Office for Civil 
Rights at the Department of Education, no 
agency's headquarters civil rights office has an 
adequate internal structure to ensure effective 
civil rights enforcem~nt. Few civil rights offices 
have a policy .unit or legal staff to provide legal 
and policy support to their Title VI program; a 
planningunit to ensure that the agency funds and 
manages its civil rights activities effectively; or a 
data analysis unit to assist the agency in main
taining a database and conducting civil rights 
analyses necessary for effective Title VI imple
mentation, compliance, and enforcement. 

Some Federal agencies separate internal and 
external civil rights enforcement functions, either 
by placing them in different offices, or by dividing 
one office into separate units with distinct func
tions and supervisory staff. However, many Fed
eral agencies do not separate the functions. In 
most of these Federal ag~ncies, civil rights staff 
are "generalists" without specific experience or 
training in external civil rights enforcement. 
These Federal agencies' Title VI enforcement ef
forts suffer because staff are inexperienced and 
lack comprehensive knowledge of Title VI im
plementation, compliance, and enforcement. In 
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addition, these Federal agencies operate without 
organizational protections, such as a separate 
budget allocation and staff designated specifically 
for external civil rights, to ensure that Title VI 
and other external civil rights responsibilities are 
not sacrificed to fulfill internal civil rights obliga
tions. 

Many Federal agencies delegate primary re
sponsibility for day-to-day civil rights enforce
ment activities to civil rights staff operating in the 
Federal agencies' regional offices and reporting to 
regional directors, rather than to the head of the 
civil rights office. Several Federal agencies dele
gate key civil rights implementation and enforce
ment responsibilities to program office staff, who 
neither report to the head of the agency's civil 
rights office nor have adequate civil rig?ts en
forcement expertise. Such arrangements impede 
efficient operation and direction of Titl~ VI e~
forcement activities, especially if the regional di
rector is accountable only for programmatic oper
ations and not for civil rights activities performed 
by regional and field staff. 

Three of the Federal agencies reviewed-the 
Department of Agriculture, the Department of 
the Interior, and the Department of Transporta
tion-have decentralized civil rights enforcement 
programs. Although the primary civil rights of
fices within these Federal agencies have some 
direct Title VI enforcement responsibilities, for 
the most part, civil rights offices within su.bagen
cies have the responsibility for performing most 
Title VI enforcement activities. The primary civil 
rights offices are responsible for ensuring that the 
subagencies perform their Title VI enforcement 
duties effectively. However, the primary civil 
rights offices have little, if any, direct authority 
over the headquarters or regional civil rights of
fices in the subagencies. Furthermore, none of the 
primary civil rights offices actively monitors ~nd 
evaluates the subagencies' execution of their Title 
VI responsibilities or provides guidance to the 
subagencies to ensure uniform and comprehen_s
ive Title VI implementation and enforcement m 
all agency funding programs. The failure of the 
primary civil rights offices to monitor and evalu
ate the subagencies' Title VI activities has re
sulted in inconsistent and ineffective enforcement 
efforts. 

Budget, Staffing, Workload, and Civil 
Rights Planning 

Each agency is responsible for ensuring that its 
civil rights office has adequate budgetary and 
staff resources to meet its responsibilities. Fur
thermore each civil rights office is responsible for ' ..planning its civil rights activities to maximize 
effectively and efficiently the limited resources 
available for Title VI implementation, compli
ance, and enforcement. With the exception of the 
Department of Education, none of the Fed~i;al 
agencies evaluated in this report has im
plemented an information management 8:nd ~Jan
ning system sufficient to meet these obhgatio!1~· 
The Federal agencies do not prepare annual civil 
rights enforcement plans that outline_ goals_ and 
objectives, specify timeframes for their achieve
ment and list allocations of staff and budgetary 
resou'rces for their accomplishment. The Civil 
Rights Implementation Plans that Fe~eral agen
cies submit to the Department of Justice are too 
general and often too incomplete to serve as civil 
rights enforcement plans. 

Furthermore, Federal agencies' budget and 
staffing for Title VI implementation and enforce
ment activities have declined as their civil rights 
workload has increased. As a result, few Federal 
agencies devote sufficient resources to Title VI to 
ensure that the agency and its recipients are in 
compliance with Title VI's nondiscrimination pro
vision. Generally, the Federal agencies have 
failed to conduct meaningful analyses of their 
resources in relation to their workload. The agen
cies do not prepare adequate planning documents 
to improve the efficiency of their operations and 
justify requests for increases in budget and staff
ing. 

Regulations, Guidelines, Policies, and 
Procedures 

Comprehensive and updated Title VI regula
tions, guidelines, policies, and procedures are an 
essential foundation for an effective Title VI en
forcement program. Without them, Federal agen
cy staff, funding recipients, program participants, 
intended beneficiaries, and the public do-not have 
the detailed understanding of Title VI's practical 
application to an agency's programs that is neces
sary for ensuring compliance with Title VI. How
ever, most Federal agencies have not updated 
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their Title VI regulations in at least 10 years, and 
they have not included critical provisions neces
sary for ensuring recipients' compliance with 
Title Vi. Furthe..-more, Federal agencies have 
failed to develop and issue guidelines, policies, 
and procedures concerning Title VI compliance 
and enforcement. 

Most Federal agencies have adequate Title VI 
regulations patterned after the regulations of the 
Department of Education, formerly the Depart
ment of Health, Education, and Welfare. How
ever, few Federal agencies have tailored their 
regulations to address their own federally as
sisted programs. Furthermore, the regulations 
require updating to reflect recent Title VI de
velopments, such as the Civil Rights Restoration 
Act of 1987 and the changing nature of Federal 
financial assistance programs. Finally, most Fed
eral agencies do not regularly update the appen
dix to their regulations that lists their federally 
funded programs subject to Title VI. 

No agency has Title VI guidelines for each ofits 
federally assisted programs, as required by the 
Department of Justice. With the exception oft?e 
Department of Education, the Federal agencies 
generally do not issue regular policy stateme?ts 
interpreting Title VI requirements, addressmg 
the implications of Title VI developments, and 
clarifying and describing the application of Title 
VI to their federally funded programs. Although 
many Federal agencies have not developed proce
dural manuals, some Federal agencies have com
prehensive, but outdated, manuals detailing their 
procedures for complaint investigations, com
pliance reviews, and data collection and 
analysis.18 

Critical Title VI Enforcement Activities 
An effective Title VI implementation, compli

ance, and enforcement program demands that 
Federal agencies pursue actively a number of key 
enforcement activities. However, all of the Fed
eral agencies have failed to utilize two important 
enforcement mechanisms: preaward reviews and 
postaward desk-audit reviews. They also do not 
allocate sufficient resources to important pro-

' 

active Title VI compliance activities: community 
outreach and public education, and technical as
sistance. 

Preaward Reviews 
Preaward reviews can serve two useful pur

poses. Fir.st, preaward reviews enable a Federal 
agency to uncover technical deficiencies in an 
applicant's program or Title VI assurance form 
before it disburses funds. Second, a Federal agen
cy can utilize preaward reviews to determine 
whether an applicant's program is accessible to 
all communities and, therefore, in compliance 
with Title VI. Some Federal agencies use pr~
award reviews, in a limited way, to review assur
ance forms and to discover technical deficiencies, 
but none of the Federal agencies uses preaward 
reviews to determine whether all recipients are in 
compliance with Title. VI prior to distributing Fed
eral funds. Some agencies conducting preaward 
reviews perform only cursory reviews or conduct 
preaward reviews on applicants for only selected 
federally assisted programs, such as the Depart
ment of Labor under its Job Tr.aining Partnership 
Act. 

Because most Federal agencies fail to utilize 
preaward reviews as a Title VI compliance mech
anism, they disburse billions of dollars of Federal 
financial assistance with no meaningful assur
ance that the recipients of such funds are in 
compliance with Title VI and that the r~cipients' 
federally funded programs operate in a non
discriininatory manner. 

Postaward Desk-Audit Reviews 
Postaward desk-audit reviews are a valuable 

enforcement mechanism underutilized by Fed
eral agencies, to the detriment of their Title VI 
enforcement programs. None of the Federal agen
cies reviewed has an active postaward desk-audit 
review system for detecting potential violations of 
Title VI. Given the limited resources available for 
Title VI compliance and enforcement activities, 
the Federal agencies should utilize postaward 
desk-audit reviews as a cost-effective means of 
evaluating recipients' compliance status. The fail
ure of the Federal agencies to utilize these 

Depar~ent of Housing and Urban Development and Small Business Administration. 
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reviews reflects a mismanagement of the scarce 
resources allocated for civil rights compliance and 
enforcement. 

Postaward Onstte Compliance Reviews 
Unlike postaward desk-audit reviews, virtu

ally every agency with a Title VI ·enforcement 
program conducts onsite compliance reviews. 
Nearly all Federal agencies regard onsite com
pliance reviews, along with complaint investiga
tions, as their primary enforcement mechanism. 
Nevertheless, as available resources have 
declined, most Federal agencies have curtailed 
substantially the number of onsite compliance 
reviews they complete annually. As a result, most 
Federal agencies conduct onsite compliance 
reviews on only a small proportion of their 
recipients. 

Complaint Investigations 
Most Federal agencies regard complaint inves

tigations as a primary mechanism for enforcing 
Title VI. Several Federal agencies, such as the 
Department of Education and the Department of 
Health and Human Resources, receive so many 
complaints annually that they expend the bulk of 
their resources on complaint investigation, to the 
detriment of other critical Title VI implementa
tion, compliance, and enforcement activities. In 
general, these Federal agencies attempt to re
solve complaints quickly and, consequently, per
form only cursory investigations. However, other 
Federal agencies receive few Title VI complaints, 
an indication that their outreach and education 
efforts have failed to inform the public of their 
rights under Title VI. 

Outreach and Education and Technical 
Assistance 

Active community outreach, public education, 
and technical assistance programs are essential 
to comprehensive Title VI compliance and enfor
cement. Without these programs, actual and po
tential program participants and beneficiaries 
may remain unaware of their rights under Title 
VI, unable to determine whether their rights have 
been violated, and inadequately informed to file 
Title VI complaints. In addition, without these 
programs, recipients remain uninformed of their 
specific obligations under Title VI. Despite the 
importance of these functions, only two agencies 
reviewed, the Departments of Education and 

Labor, perform these key proactive compliance 
functions on a regular basis. 

Reporting Requirements and Data 
Collection and Analysis 

Effective Title VI enforcement requires Fed
eral agencies to collect and analyze data from 
applicants and recipients on a reguiar basis to 
determine whether recipients conduct their pro
grams 'in a nondiscriminatory manner. Federal 
agencies should review the data to ensure that 
their federally funded programs benef.it all seg
ments of the population and have no adverse or 
disparate impact on minorities. None of the Fed
eral agencies adequately collects, analyzes, or 
uses applicants' and recipients' program data for 
the purposes of Title VI enforcement. In fact, most 
of the agencies reviewed do not collect or review 
data from their recipie11-ts. Although some Fed
eral agencies do collect data from recipients and 
use that data in determining'recipients' Title VI 
compliance status, none indicated that it uses 
data when allocating funds to ensure that pro
grams do not impact disparately upon bene
ficiaries and participants of different races or eth
nicities. 

Oversight of Continuing State 
Programs 

Most Federal agencies dispense a large propor
tion of their program funds through continuing 
State programs, including block grant programs. 
Under these programs States assume certain 
Title VI compliance responsibilities. At a mini
mum, a State must submit assurances stating 
that it is in compliance with Title VI. It also must 
provide methods of administration demonstrat
ing how it will ensure compliance by sub
recipienti;;. None of the Federal agencies reviewed 
provides State recipfonts comprehensive guid
ance on their responsibilities or monitors effec
tively States' Title VI compliance efforts. 

Although all Federal agencies' regulations in
clude provisions requiring States to submit 
methods of administration, the Federal agencies 
do not provide the States with guidance on their 
methods of administration. In addition, they do 
not routinely require States to submit methods of 
administration; they do not review the methods of 
administration submitted; and they do not 
monitor States' adherence to their methods of 

9 

https://benef.it


administration. Thus, the Federal agencies have 
abandoned their responsibility to oversee and 
monitor States' compliance programs. 

Staff Training 
Given that Federal agencies have undergone 

staffing reductions, it is essential that they maxi
mize the effectiv.eness of their existing staffs. In 
particular, they should ensure that their staffs 
are thoroughly and regularly trained in Title VI 
enforcement, other civil rights requirements, and 
the agencies' funding programs. However, the 
Federal agencies reviewed in this report.have not 
provided their staffs with adequate training to 
implement their responsibilities. No agency pro
vides regular, formal, or comprehensive training 
on Title VI implementation, compliance, and en
forcement obligations. In addition, few agencies 
provide systematic civil rights training of any 
kind. Therefore, the Federal agencies' staffs oper
ate without the degree of expertise on or com
prehensive knowledge of Title VI and other civil 
rights laws necessary to enforce ~ondiscrimina
tion provisfons consistently and effectively. , 

Conclusion 
Federal Title VI enforcement programs at the 

Department of Justice and the Federal agencies 
have extensive deficiencies. Currently, the 
Department of Justice relies exclusively on the 
insufficient and often inaccurate information con
tained in the Federal agencies' Civil Rights Im
plementation Plans. 

The Federal agencies have devoted their efforts 
to other civil rights statutes, such as Title VII of 
the Cjvil Rights Act of 1964, section 504 of the 
Rehabilitation Act of 1973, and the Americans 
with Disabilities Act of 1990, and reduced drasti
cally the resources available for implementing 

and enforcing Title VI in their federally assisted 
programs. With the exception of the Department 
of Education, none of the Federal agencies respon
sible for enforcing Title VI has an effective Title 
VI enforcement program. The Federal agencies do 
not conduct essential Title VI enforcement ac
tivities, such as preaward and postaward reviews 
ofrecipients, collection and analysis of civil rights 
data, and public outreach and education on Title 
VI. 

Federal financial assistance programs admin
istered in block grants present challenging civil 
rights enforcement problems. State and local gov
ernment agencies that operate and administer 
federally assisted programs need sufficient re
sources and trained staff to ensure that their 
subrecipients are in compliance with Title VI. In 
tum, the Department of Justice must establish 
regulations, policies, or guidance to respond to the 
changing nature of Federal financial assistance 
programs. The Department of Justice also needs 
to ensure that the Federal agencies conduct pro
grams designed to- secure, compliance with Title 
VI by their governmental and nongovernmental 
primary recipients and subrecipients. Moreover, 
when the Federal agencies rely on primary State 
recipients to ensure that their subrecipients com
ply with Title VI, the Federal agencies must mon
itor or oversee the activities of their State 
recipients. 

This report contains numerous, detailed rec
ommendations that must be implemented by the 
President, Congress, the Department of Justice, 
and the Federal agencies to ensure uniform, com
prehensive, and meaningful enforcement of Title 
VI. Implementing these recommendations will 
guarantee that federally assisted programs are 
free of discrimination based upon race, color, or 
national origin. 
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Chapter 1 

Introduction 

On July 2, 1964, Congress enacted the Civil 
Rights Act of 19641-the most comprehen
sive civil rights legislation since Reconstruc

tion.2 The act represented Congress' response to 
growing public demand for equality for Amer
icans of all races. Although less sweeping than its 
proponents had advocated, the Civil Rights Act 
embodies significant civil rights provisions aimed 
at eradicating racial discrimination. Title II of the 
Civil Rights Act prohibits discrimination in public 
accommodations;3 Title III forbids segregation in 
public facilities;4 Title IV proscribes segregation 
in public schools;5 Title VI prohibits discrimina
tion in all federally funded programs and activ
ities;6 and Title VII prohibits discrimination in 
employment based on race, color, religion, sex, or 
national origin. 7 Together, these provisions func
tion to promote equality of opportunity in virtual
ly all areas of our national life. Despite passage of 

the act and its nondiscrimination provisions, dis
crimination remains a barrier to the full enjoy
ment of constitutional and civil rights and liber
ties. 

One provision of the Civil Rights Act offers 
protection to numerous individuals excluded from 
participation in, denied the benefits of, or other
wise subjected to discrimination under federally 
funded programs or activities. That provision, 
Title VI of the Civil Rights Act, serves to prohibit 
discrimination on the basis of race, color, or na
tional origin under any program or activity receiv
ing Federal financial assistance. Because of the 
broad scope of Title VI, its enforcement by the 
Federal Government can serve to ensure non
discrimination in many aspects of American life. 
This report focuses on the overall effort by the. 
Federal Government to enforce Title VI. 

1 Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in scattered sections of 42 U.S.C.). 

2 Reconstruction was the post-Civil War period when Presidents and Congress sought to facilitate the political, social, and 
economic rebuilding of the Nation after the war. In 1863, President Lincoln issued a proclamation outlining an initial 
Reconstruction plan that included elements to address the needs of newly freed black citizens. For example, the plan 
facilitated the establishment of theFreedmen's Bureau that provided food andmedical assistance to black and white citizens 
recovering from the war, and helped resettle individuals displaced during the war. It also assisted many black citizens in 
their efforts to remain independent and self-sufficient, and it established and supervised schools, courts, and boards of 
arbitration to ensure that black citizens received education and fair treatment in the judicial system and wor~place. 
Congress later assumed control of Reconstruction efforts and passed a civil rights bill in 1866, to guarantee the civil rights 
of black citizens. In the Reconstruction Act of 1867, Congress required Southern States to ratify the 14th amendment to the 
Constitution as a condition of admittance to the Union. That amendment guaranteed equal protection under the law and 
clearly defined citizenship to include the newly freed black citizens. Congress also enacted the 15th amendment during 
Reconstruction and extended the right to vote to black citizens. See John Hope Franklin and Alfred A. Moss, Jr., From 
Slavery to Freed.om: A History ofAfrican Americans (New York: Alfred A. Knopf, Inc., 1994), pp.,220-46. 

3 42 U.S.C. § 2000a (1988). 

4 Id. § 2000b. 

5 Id. § 2000c. 

6 Id. § 2000d. 

7 Id. § 2000e. 
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Title VI of the Civil Rights Act of 
1964 

Title VI Scope and Application 
Title VI of the Civil Rights Act ensures that 

public funds are not used to further racial dis
crimination in Federal programs or activities.8 

Title VI is designed to eradicate racial and ethnic 
discrimination in such programs and activities, 
not to penalize the recipients of Federal funds 
who administer the programs. 9 Title VI provides 
that: 

No person in the United States shall, .on the ground of 
race, color, or national origin, be excluded from par
ticipation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiv
ing Federal financial assistance.10 

Congress intended Title VI to cover a broad range 
of activities, including "programs for schools, 
highways, hospital construction, farm price sup
ports, depressed areas, housing, urban renewal, 
vocational education, ship and airline subsidies, 
disaster relief, civilian defense, school lunches, 
and public health."11 In 1974, the U.S. Commis
sion on Civil Rights (Commission) noted that: 

Federal financial assi.stance extends into every area of 
our national life. It affects the lives of most of the 
population and plays a vital role in the social and 
economic well-being of the country. Federal assistance, 
for example, has helped to build hospitals and provide 

health care, to construct airports and highways, to 
revitalize urban areas and aid them in accomplishing 
orderly growth, to provide housing, to improve educa
tion and recreatio.n facilities, and to assist economically 
disadvantaged individuals and communities. Federal 
assistance has also provided foster care for children 
and assisted surviving spouses of veterans killed in war 
to further their education. Therefore, it is evident that 
the duty incumbent on Federal agencies to eliminate 
discrimination in all such programs and activities is a 
pervasive one, reaching practically every sector and 
institution of society. Title VI is, thus, the broad,est 
instrument auail,able for the nationwide elimination of 
inuidious discrimination and the effects ofdiscrimina
tion an the basis ofrace or national arigin.12 

Title VI remains the broadest instrument avail
able to eliminate racial and ethnic discrimination. 
Title VI applies to approximately 27 Federal 
agencies administering more than 1,000 pro
grams13 and distributing annually an estimated 
$900 billion in Federal financial assistance.14 

Title VI has received greater public attention 
in the 1990s. In September 1993, for the first time 
in its history, the Department of Housing and 
Urban Development (HUD) assumed the func
tions of the Orange County Housing Authority in 
Vidor, Texas, because the local housing authority 
failed to comply with the antidiscrimination 
provisions of Title VI.15 HUD acted in response to 
thehousing authority's failure to create a safe and 
secure environment for all people, particularly its 
failure to remedy the racial harassment and ra
cially hostile environment in Vidor Village, a 

8 110 Cong. Rec. 6544 (1964)(statement of Senator Humphrey). 

9 Id. 

10 Id. § 2000d (1988). 

11 Bureau of National Affairs, Operational Manual: The Civil Rights Act of1964 (1964), p. 93. 

12 U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement Ef{ort-1974: To Extend Federal Financial 
Assistance, 8 vols. (November 1975), vol. 6, p. 3 (emphasis added). 

13 See Office of Management and Budget and U.S. General Services Administration, 1993 Catalog of Federal Domestic 
Assistance (Superintendent of Documents: Washington, D.C., 1993). 

14 Bob McArthur, Chief, Federal Programs, U.S. Bureau of the Census, U.S. Department of Commerce, telephone interview, 
Feb. 9, 1995. 

15 Intimidation ofBlacks at Te.xas Housing Project Prompts HUD Takeover, 1 Fair Housing-Fair Lending (P-H) vol. 9, no. 5, 
'lI 5.3, p. 4 (Nov. 1, 1993). 
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federally assisted public housing development.16 12,898, entitled "Federal Actions to Address En
HUD based its takeover on a determination that 
the authority was in "substantial breach and sub
stantial default" on its 36-year-old contract with 
HUD.17 In accordance with a Federal desegrega
tion order under Title VI, in January 1994, HUD 
initiated its plans to integrate Vidor Village and 
69 other public housing developments in 36 east 
Texas counties.18 

In addition, there has been increasing public 
recognition that residents of minority and low
income communities are bearing a dispropor
tionate share of environmentally related health 
risks.19 For example, in 1983, the General Ac
counting Office (GAO) concluded that three out of 
four commercial hazardous waste sites in the 
southeastern United States are located in pre
dominantly African American communities.20 

This disproportionate burden has mobilized mi
nority and low-income communities to organize to 
achieve "environmental justice."21 On February 
11, 1994, in response to these concerns, President 
William J. Clinton issued Executive Order 

vironmental Justice to Minority Populations and 
Low-Income Populations. "22 Using language sim
ilar to that in Title VI, Executive Order 12,898 
directs each Federal agency to: 

conduct its programs, policies, and activities that sub
stantially affect human health or the environment, in a 
manner that ensures that such programs, policies, and 
activities do not have the effect of excluding persons 
(including populations) from participation in, denying 
persons (including populations) the benefits of, or sub
jecting persons (including populations) to discrimina
tion under, such programs, policies, and activities, be
cause ofrace and national origin.23 

The order further directs all Federal agencies to 
develop "environmental justice" strategies in con
junction with an Interagency Working Group, un
der the leadership of the Administrator of the 
Environmental Protection Agency, and to collect, 
analyze, and disseminate information about the 
health impact of their programs, policies, and 
activities, by race, national origin, or income.24 

16 Ibid. 

17 U.S. Department of Housing and Urban Development, "HUD Seeks Resignation of Vidor-area Public Housing Officials in 
Wake of Recent Racial Strife and Harassment," HUD press release, HUD No. 93-78, Sept.14, 1993. 

18 U.S. Department of Housing and Urban Development, "HUD Helps Families Move into Formerly All-White Vidor, Texas, 
Public Housing," HUD press release, HUD No. 94-10, Jan. 13, 1994. In response to a class action suit that has been in 
litigation for over 14 years, HUD filed a desegregation plan with a Federal district court to ensure compliance with Title VI. 
See Youngv. Cisneros, Civil Action No. P--80-8-CA (E.D. Tex. Feb. 3, l994)(notice of filing and desegregation plan). 

19 See Commission for Racial Justice, United Church of Christ, Toxic Wastes and Race in the United States: A National Report 
on the Racial and Socio-Economic Characteristics ofCommunities with Hazardous Waste Sites (1987). Using 1980 census 
data, the study examined 415 operating commercial hazardous-waste facilities and found that race was the most significant 
factor associated with the location of the facilities. In addition, the -study examined communities surrounding 18,164 
uncontrolled toxic waste sites (UTWSs) and found that 3 out of 5 African Americans and Hispanic Americans lived in 
communities with UTWSs. Ibid. See also John C. Chambers and Alyssa Senzel, "Our Racist Environment: Discrimination 
Leaves Mark in Site Choices," National Law Journal, Sept. 12, 1994, p. S27. "Unequal Protection: The Racial Divide in 
Environmental Law," National Law Journal, Sept. 21, 1992, p. Sl. 

20 U.S. General Accounting Office, Siting ofHazardous Waste Landfills and Their Correlation withRacialandEconomic Status 
ofSurrounding Communities, Rept. No. RCED--83-168 (June 1, 1983). 

21 See James H. Colopy, The Road Less Traveled: Pursuing Environmental Justice Through Title VI ofthe Civil Rights Act of 
1964, 13 Stan. Env. L.J. 125, 126-29 (1994). 

22 Exec. Order No. 12,898, 30 Weekly Comp. Pres. Doc. 276 (Feb. 14, 1994); Memorandum on Environmental Justice, 30 Weekly 
Comp. Pres. Doc. 279 (Feb. 14, 1994). 

23 Exec. Order No. 12,898, § 2-2, 30 Weekly Comp. Pres. Doc. 276, 277 (Feb. 14, 1994). 

24 Id. at 276. 
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The similarities between Executive Order 12,898 
and Title VI are likely to increase the prominence 
of Title VI enforcement in the area of "environ
mental justice." 

This report addresses the application of Title 
VI to current, discriminatory barriers restricting 
access to and participation in federally funded 
programs and activities. 

Title VI Implementation, Compliance, 
and Enforcement 

With the passage of Title VI, Congress required 
Federal agencies to "demolish the lingering bar
riers to full participation faced by minorities•>25 in 
federally funded activities and programs. Conse
quently, each agency has primary and ultimate 
responsibility for enforcement of nondiscrimina
tion in its Federal financial assistance programs. 
That responsibility encompasses reactive duties, 
such as investigation and handling of complaints 
of discrimination and imposition of sanctions, as 
well as proactive obligations to ensure continuing 
compliance with Title VI and adequate under
standing ofits rights and responsibilities. Accord
ing to a 1966 Commission Title VI Compliance 
Officer's Manual: 

This responsibility must be exercised positively, not 
merely reactively, in response to complaints of dis
crimination. Regular inspections and reviews are nec
essary to ensure that recipients are meeting the re
quirements of Title VI. The ultimate success of Title VI 

depends largely on how effectively compliance is mon
itored in the field.26 

To coordinate the Title VI enforcement activi
ties of Federal agencies, Congress vested the 
President with the authority to approve all rules, 
regulations, and orders issued by the agencies.27 

Over the past 30 years, the President has dele
gated his Title VI coordination functions to the 
Attorney General in a series of Executive or
ders.28 In November 1980, President Jimmy 
Carter issued Executive Order 12,250. The order 
expands the Attorney General's responsibility 
from coordination in agency Title VI enforcement 
and directs the Attorney General to oversee and 
coordinate the implementation and enforcement 
responsibilities of the Federal agencies.29 To ful
fill its responsibilities under Executive Order 
12,250, the U.S. Department of Justice (DOJ) 
issued coordination regulations describing the 
specific implementation, compliance, and enforce
ment obligations of Federal funding agencies un
der Title VI.30 

This report assesses the extent to which the 
Attorney General and the Federal agencies are 
fulfilling their civil rights implementation and 
enforcement responsibilities under Title VI and 
Executive Order 12,250. 

A History of Inadequate Federal 
Enforcement of Title VI 

In 1970 the Commission performed its first full 
evaluation of the Federal Title VI enforcement 

25 U.S. Commission on Civil Rights, Federal Civil Rights Commitments and Assessments of Enforcement Resources and 
Performance (November 1983), p. 2. 

26 U.S. Commission on Civil Rights, Compliance Officer's Manual: A Handbook ofCompliance Procedures.under Tiae VI ofthe 
Civil Rights Act of1964 (October 1966), p. 3. 

27 42 U.S.C. § 2000d-1 (1988). 

28 See Exec. Order No. 11,247, 3 C.F.R. 348 (1964--1965), superseded by, Exec. Order No. 11,764, 3 C.F.R. 849 (1971-1975), 
revoked by Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

29 Exec. Order No. 12,250, §§ 1-101, 1-201, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). In addition to Title 
VI, the Attorney General oversees and coordinates the nondiscrimination provisions of Title IX ofthe Education Amendment 
of1972, 20 U.S.O. §§ 1681-1688 (1988), and Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 
1993). The,Attorney General's oversight and coordination responsibilities are administered by the Coordination and Review 
Section (CORS) of the Civil Rights Division at the U.S. Department of Justice (DOJ). 

30 28 C.F.R. §§ 42.401-42.415 (1994). For a detailed discussion ofDOJ's coordination regulations, see chap. 3, pp. 72-77 and 
chap.4,pp.160--65. 
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effort. In its report, The Federal Civil Rights En
forcement Effort,31 the Commission studied 
various Federal agencies' civil rights implementa
tion and enforcement efforts pursuant to Title VI. 
It also examined DOJ's coordination role with 
respect to those efforts. The report concluded 
that, generally, "Title VI [had] failed to match the 
law's promise. : .. The mechanisms developed by 
Federal agencies with Title VI responsibilities 
[had] glaring deficiencies .... In addition, there 
[ were] inconsistencies in the ways agencies 
view[ed] the scope of their responsibilities under 
Title VI."32 In particular, the Commission attrib
uted the overall deficiency in Title VI enforcement 
to insufficient staff and staff training, the low 
organizational status of the agency officials in 
charge of enforcing Title VI, the low priority 
placed on Title VI responsibilities, ineffective 
mechanisms for monitoring and securing com
pliance, minimum reliance on compliance reports, 
and an overall passive approach to implementa
tion and enforcement.33 The Commission also 
concluded that DOJ had "consistently failed to 
devote adequate manpower or resources to the 
task."34 DOJ's Title VI coordination efforts suf
fered from inconsistent communication with 

other agencies and a narrow view of its Title VI 
responsibilities.35 

In 1971 the Commission reexamined Title VI 
enforcement in The Federal Civil Rights Enforce
ment Effort-Seven.Months Later36 and The Fed
eral Civil Rights Enforcement Effort-One Year 
Later.37 In each of those reports, the Commission 
again evaluated the efforts of various major Fed
eral agencies and the coordination role ofDOJ .. In 
the first followup report, the Commission found 
"no marked improvement in agency commitment 
of resources to their Title VI efforts."38 For ex
ample, the agencies still had vacancies in Title VI 
compliance staff. 39 In addition, the agencies failed 
to establish uniform policies regarding the collec
tion and use of racial and ethnic data from re
cipients.40 Moreover, DOJ continued to rely com
pletely on intermittent and improvised agency 
liaison efforts, instead of designing consistent and 
affirmative procedures to ensure effective admin
istrative enforcement of Title VI.41 

In its second followup report, the Commission 
found that although a few agencies showed some 
improvements, many had done nothing to fulfill 
their Title VI responsibilities.42 Overall, the Com
mission cited agencies for "grossly inadequate 

31 U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement Effort (1970) (hereaft.er cited as 1970 Enforcement 
Effort). 

32 Ibid., p. 805. 

33 Ibid., pp. 805-06. 

34 Ibid., p. 806. 

35 Ibid. 

36 U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement Effort-Seven Months Later (May 1971) (hereafter 
cited as Seven Months Later). 

37 U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement Effort-One Year Later (November 1971) (hereafter 
cited as One Year Later). In 1971, The Commission also reissued its 1970 report. See U.S. Commission on Civil Rights, The 
Federal Civil Rights Enforcement Effort (1971). 

;is Seven Months Later, pp. 55-56. 

39 Ibid., p. 55. 

40 Ibid., p. 56. 

41 Ibid., pp. 59-60. 

42 One Year Later, p. 113. 
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performance."43 The Commission found that, with 
respect to all civil rights laws, the enforcement 
efforts of more than 40 Federal agencies with 
significant civil rights responsibilities were 
characterized by inaction, lack of coordination, 
and indifference. The deficiencies found were "so 
extensive as virtually to nullify the impact of the 
important civil rights laws enacted over the last 
decade and to make a mockery of the efforts of the 
many men and women who [had] fought for civil 
rights."44 The Commission concluded that the 
Federal agencies' Title VI staffs were too small, 
their enforcement efforts too weak, their review 
mechanisms poor, and their implementation poli
cies and standards unclear.45 In addition, DOJ 
itselfhad failed to take adequate steps to fulfill its 
coordination responsibilities, particularly by fail
ing to devote staff, develop a management plan, 
and take an affirmative posture with respect to 
the funding agencies. 46 

In 1973 the Commission issued another report 
addressing Title VI compliance efforts, The Fed
eral Civil Rights Enforcement Ef{ort-AReassess
ment.47 In that report, the Commission found few 
changes since 1970. The Federal civil rights ef
forts were entirely inadequate; agencies lacked 
sufficient staff and authority; and there existed 
an overall failure to enforce Title VI systematical
ly and affirmatively. 48 

43 Ibid., p. 130. 

44 Ibid., p. II. 

45 Ibid., pp. 135, 144, 146, 155, 159, 167. 

46 Ibid., pp. 115, 123. 

The Commission revisited the civil rights en
forcement efforts of Federal agencies with Title VI 
responsibilities in 197 4. In its report, The Federal 
Civil Rights Enforcement Effort,49 the Commis
sion concluded that, largely because of inade
quate governmentwide leadership, Federal agen
cies' efforts to enforce Title VI had been futile. The 
Commission determined that: 

Most Federal agency Title VI offices were understaffed, 
lacked sufficient authority to execute their re
sponsibilities, did not require the necessary data for 
measuring Title VI compliance, and conducted too few 
preaward and postaward reviews; where Title VI viola
tions were uncovered, they were often not fully 
remedied.50 

Other organizations have monitored Federal 
enforcement of Title VI and found it inadequate. 
In 1980 the General Accounting Office (GAO) 
reported similar conclusions in its report to Con
gress.51 In presenting survey results to the House 
Subcommittee on Civil and Constitutional Rights, 
the Director of the Human Resources Division of 
GAO noted that many responding agencies wer~ 
unclear about which activities were covered by 
Title VI: 

Neither the Department of Justice nor many Federal 
agencies with assistance programs subject to Title VI 

47 U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement Effort-A Reassessment (January 1973) (hereafter 
cited as Reassessment). 

48 Ibid., p. iii (transmittal letter). 

49 U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement E{fort-1974: To Extend Federal Financial 
Assistance, 8 vols. (November 1975), vol. 6. 

50 Ibid., p. iv (transmittal letter). 

51 U.S. General Accounting Office, Agencies When Providing Federal Financial Assistance Should Ensure Compliance with 
Title VI, Rept. No. 112,063 (Apr. 15, 1980). 
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had effectively implemented Title VI requirements. To 
resolve these problems, Justice needed to clarify its 
regulations and monitor agency enforcement.52 

GAO found that Federal agencies failed to pre
pare Title VI implementation regulations and 
guidelines, thereby demonstrating indifference 
towards their Title VI responsibilities.53 Overall, 
agencies were not complying with DOJ's Title VI 
implementation and enforcement require
ments.54 

In addition, in 1980, immediately after execu
tion of Executive Order 12,250, the Coordination 
and Review Section (CORS) of DOJ's Civil Rights 
Division conducted a survey of the Title VI en
forcement efforts of approximately 25 Federal 
agencies. CORS identified several major prob
lems.55 First, CORS found that agencies had not 
given their Title VI offices sufficient authority to 
enforce Title VI in each agency's federally funded 
programs. Second, agencies placed their Title VI 
offices in positions subordinate to the offices ad
ministering the agencies' programs, thereby com
promising the independence of the Title VI offices. 
Third, agencies had failed to devote sufficient 
staff to enforce Title VI. Fourth, either agencies 
failed to collect adequate recipient compliance 
data or such data were not available to Title VI 
compliance officers. Fifth, CORS found that agen
cies, especially decentralized agencies, did not 

manage their Title VI enforcement programs ef
fectively. Specifically, Title VI offices did not en
gage in adequate planning. Finally, agencies did 
not have updated regulations, enforcement man
uals, procedures, and guidelines. Consequently, 
the "structure upon which their Title VI enforce
ment program [was] founded [was] unsotlnd."56 

In 1992 the Commission reviewed the Title VI 
enforcement program of the Federal Aviation Ad
ministration of the Department of Transportation 
(DOT).57 The Commission concluded that Title VI 
enforcement at DOT lacked leadership and direc
tion.58 The report also revealed that Title VI civil 
rights enforcement, in general, was neither a pri
ority nor an integral part of DOT's primary mis
sion:59 

The Secretary of Transportation had delegated author
ity to the eight modal administrations to enforce cer
tain civil rights laws and programs, but had failed to 
monitor and assess aspects of enforcement such as 
budget, staff resources, compliance reviews, and com
plaint investigation. As a direct consequence, ctvil 
rights enforcement at the departmental level and 
within at least one modal administration, the Federal 
Aviation Administration, was grossly underfunded.60 

The Commission continues to receive indica
tions that DOJ and the responsible Federal agen
cies are not enforcing adequately Title VI. 

52 Gregory J. Ahart, Director, Human Resources Division, U.S. General Accounting Office, prepared statement before the 
Subcommittee on Civil and Constitutional Rights, Committee on the Judiciary, U.S. House of Representatives, 96th Cong., 
Apr. 15, 1980, pp. 3-4. 

53 Ibid., p. 6. 

54 Ibid., p. 7. 

55 U.S. Department of Justice, Civil Rights Division, "Title VI-Fifteen Years Later ....," Title VI Forum, vol. 4, no. 2 (Fall 
1979). 

56 Ibid., pp. 8-9. In a report published in April 1984, one organization, the Advisory Commission on Intergovernmental 
Relations, ranked Title VI as the ninth most burdensome Federal mandat.e imposed upon State and local governments. 
"Burdensome Mandates: ACIR's Top 10," The National Journal, Aug. 4, 1984, p. 1467. 

57 U.S. Commission on Civil Right.s, Enforcement of Equal Employment and Economic Opportunity Laws and Programs 
Relating to Federally Assisted Transportation Projects (January 1993). 

58 Ibid., p. 13. 

59 Ibid. 

so Ibid., p. 13. 
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Barriers to Effective Implementation, 
Compliance, and Enforcement of 
Title VI 

Title VI's long history of inadequate enforce
ment is but one motivation for the Commission's 
study of the federal Title VI enforcement effort. 
A number of developments have presented new 
issues in Title VI enforcement since the Commis
sion last examined Title VI. 

The Effect of Other Civil Rights Statutes on 
Title VI 

In the 30 years since the passage of Title VI, 
Congress has enacted several other civil rights 
statutes. Among the more prominent are Title IX 
of the Education Amendment of 1972,61 section 
504 of the Rehabilitation Act of 1973,62 and the 
Americans with Disabilities Act of 1990. 63 These 
laws, among others, have broadened the scope of 
civil rights enforcement. They have expanded the 
jurisdiction of Federal civil rights enforcement 
responsibilities, without providing a correspond
ing increase in compliance resources. Conse
quently, in many cases, agencies assigned new 
responsibilities to existing, often limited, staff 
who performed Title VI activities, or agencies 
diverted staff and budgetary resources from Title 
VI enforcement to address new civil rights 
responsibilities. 

Moreover, many civil rights enforcement offi
cials, representing numerous Federal agencies, 
have indicated that the resources.and the resolve 

61 20 u.s.c. §§ 1681-1688 (1988). 

62 29 U.S.C. § 794 (1988 & Supp. V 1993). 

63 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). 

to enforce all civil rights laws have declined in 
recent years.64 Program funding is a primary 
measure of commitment to an activity. However, 
funding for civil rights enforcement has been re
duced consistently relative to staff salaries. 65 Re
ductions in civil rights enforcement funds, along 
with inefficient allocation of existing res01.1.rces, 
lack of proper training and knowledge in Title VI 
enforcement, and lack of strong leadership and 
commitment to enforce Title VI, undoubtedly 
have weakened agencies' abilities to fulfill their 
enforcement mandates. 

Scope and Methodology 
Given the historical inadequacy of Title VI en

forcement and the challenges posed by recent civil 
rights developments, the Commission chose to 
reexamine the effectiveness of the Federal Title 
VI enforcement effort. To accomplish this objec
tive, the report evaluates DOJ's responsibilities, 
pursuant to Executive Order 12,250, for the over
sight and coordination of Title VI implementation 
and enforcement.66 This discussion focuses pri
marily on DOJ's obligation to establish policies 
and guidelines for Title VI implementation, com
pliance, and enforcement; monitor the quality and 
effectiveness of the Federal agencies' Title VI ac
tivities; provide enforcement support to the Fed
eral agencies; conduct training, technical assis
tance, and outreach and education programs; and 
serve as a Title VI resource for the Federal 

64 See, e.g., Danetta Fofanah, Chief, Division of Technical Assistance and Compliance Monitoring, Office of Program Com
pliance and Enforcement, Directorate of Civil Rights, U.S. Department of Labor, interview in Washington, D.C., July 18, 
1994 (emphasis added). 

65 See chaps. 5-15 on the Federal agencies. 

66 These agencies are: the Depai-tment of Education; the Department of Health and Human Services; the Department of 
Agriculture (including, the Food and Nutrition Service, the Farmers Home Administration, Soil Conservation Service); the 
Department of Housing and Urban Development; the Department of Labor; the Department ofthe Interior; the Department 
of Transportation (including, the Federal Aviation Administration, the Federal Highway Administration, the Federal 
Railroad Administration, the Federal Transit Administration, the National Highway Traffic Safety Administration, the U.S. 
Coast Guard, the Research and Special Programs Administration); the Environmental Protection Agency; the Small 
Business Administration; and the Office of Justice Programs at the Department ofJustice. 
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agencies, community organizations, and the 
general public. 

This report also examines the quality of the 
Federal agencies' implementation and enforce
ment of Title VI. The report determines whether 
the Federal agencies effectively utilize the equal 
opportunity compliance and enforcement mech
anisms designed to eliminate discrimination in 
federally assisted programs. These activities in
clude proactive measures such as preaward re
views, compliance reviews, training, technical as
sistance, and public outreach, as well as respon
sive measures such as complaint investigations 
and sanctions. The report analyzes the quality of 
the Federal agencies' monitoring, oversight, and 
evaluation of State agencies' Title VI enforcement 
programs. In addition, .the report analyzes the 
quality and use of agency recordkeeping and data 
collection on its Title VI implementation, c:om
pliance, and enforcement efforts. 

This report identifies and examines six impor
tant factors that directly affect the quality of 
Federal Title VI enforcement: 

1) the adequacy of DOJ's oversight and coor
dination of Federal age~cies' Title VI responsi
bilities; • 
2) the number of resources and staff that DOJ 
and the Federal agencies devote to Title VI 
enforcement; 
3) the emphasis that DOJ and the Federal 
agencies place on Title VI enforcement; 
4) the quality of the Federal agencies' monitor
ing, oversight, and evaluation of Title VI en
forcement responsibilities delegated to State 
agencies; 
5) the effects of recent civil rights statutes, 
such as the Americans with Disabilities Act, 
and the Civil Rights Restoration Act, on Title 
VI enforcement resources, and the effect of re
assigning Title VI civil rights compliance re
sources to internal equal employment oppor
tunity enforcement programs; and 
6) the extent of executive leadership, manage
ment, and commitment to Title VI civil rights 
enforcement, on the part of DOJ and of the 
various executive agencies and departments. 

This report does not address Title VI enforce
ment from the perspective of Federal program 
beneficiaries or State and local recipient govern
ments. In this report, the Commission did not 
attempt to measure the social and economic effect 
on minority group members of the Federal Title 
VI civil rights enforcement effort or take into 
account changes in Federal, State, and local civil 
rights measures since 1975 that may have im
pacted, positively or negatively, on present condi
tions confronting minority groups in our society. 
When Commission reports recommend changes 
in existing laws, whether Title VI or other civil 
rights statutes, or new legislation, these and sim
ilar considerations are an essential part of the 
analysis. This report is narrowly limited to eval
uating the Federal Title VI enforcement effort 
and is intended to assist DOJ and the Federal 
agencies in clarifying their present responsibil
ities under Title VI. 

The report evaluates the Title VI activities of 
10 Federal agencies from 1975 to 1994, and de
scribes the requirements that apply equally to all 
agencies. The Commission based the report on 
several key sources. First, the Commission cre
ated a survey that addresses all aspects of Title VI 
implementation, compliance, and enforcement. 
The Commission forwarded the Title VI survey to 
all 27 Executive Branch departments and agen
cies requesting the following information: 

1) an overview of their Title VI implementation 
and enforcement program (including informa
tion regarding their respective mission, pro
gram coverage, organization, staff, and bud
getary resources); 
2) self-appraisal or self-assessment of the agen
cies' regulations, directives, policies, guide
lines, and implementation orders governing 
their Title VI enforcement efforts; 
3) the agencies' perception of the services pro
vided by DOJ; 
4) a description of the agencies' Title VI civil 
rights functions (complaint processing, pre
award and postaward reviews, routine mon
itoring, technical assistance, State and local 
cooperative efforts, and legal and administra
tive enforcement); 
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5) a list of their short-term and long-term goals 
and objectives for civil rights implementation, 
compliance, and enforcement; and 
6) workload and performance data. 67 

In obtaining information on budgetary and staff 
resources, the Commission requested figures for 
fiscal years J976, 1981, 1984, 1988, 1992, and 
1993. DOJ, eight Federal agencies, and eight sub
agencies did not provide figures for fiscal year 
1976.68 The Commission relied on figures from its 
prior reports and information from various DOJ 
documents to analyze the Federal agencies' 
budget and staffing resources during the 1970s. 
Also, the report includes figures for 1994 as avail
able to the Commission upon the report's comple
tion. 

The Commission also designed a Title VI sur
vey exclusively for DOJ's Title VI coordination 
and oversight responsibilities under Executive 
Order 12,250.69 In addition, the Commission con
ducted interviews with Federal civil rights offi
cials and staffat DOJ and selected agencies. The 
report also relies on Title VI policy, implementa
tion, compliance, and enforcement· documents, 

such as agency Civil Rights Implementation 
Plans, provided by the Federal agencies. 7 °Final
ly, the Commission reviewed literature analyzing 
Federal civil rights activities. 

This review and analysis has provided the 
Commission with a unique view of Federal Title 
VI implementation, compliance, and enforcement 
efforts. The report is structured to serve several 
goals. First, the report provides an historical and 
legal background of Title VI that identifies the 
scope and purpose of the act and the roles of the 
President, DOJ, and the Federal agencies in en
forcing Title VI. Second, the report identifies the 
responsibilities ofDOJ, assesses the effectiveness 
ofits Title VI activities, and provides findings and 
recommendations to improve DOJ's oversight and 
coordination of Title VI. Third, the report de
scribes the required elements of an effective Fed
eral Title VI implementation, compliance, and 
enforcement program. The report also details the 
individual Title VI implementation, compliance, 
and enforcement activities of 10 Federal agencies, 
analyzes the quality of their efforts, and provides 
findings and recommendations for each agency's 
Title VI program. Based on the review and 

67 U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments and Agencies Responsibilities for the 
Enforcement ofTitle VI ofthe Ciuil Rights Act of1964, December 1993. The agencies' survey responses are cited within the 
discussion of each individual agency's Title VI activities. 

68 See U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Response to U.S. Commission on 
Civil Rights Title VI Questions, Nov. 9, 1993, Q. 3, p. 1; DOJ Survey, Q. 33, pp. 13-14; OCR 1994 Budget and Staffing 
Information, submitted to the U.S. Commission on Civil Rights byJeanette Lim, Director, Policy, Enforcement, and Program 
Service, Office for Civil Rights, U.S. Department of Education; DOEd Survey, Qs. 33-36, pp. 21-24; HHS Survey, Qs. 33-36, 
pp. 26-31; USDA/OCRE Survey, Qs. 33-36, pp. 23-26; USDA/FNS Survey, Qs. 33-36, pp. 23-36; USDA/SCS Survey, Qs. 
33-36, pp. 23-26; Carlton L. Lewis for Cheryl Prejean-Greaux, Acting Director, Equal Opportunity Staff, Farmers Home 
Administration, U.S. Department of Agriculture, memorandum to the U.S. Commission on Civil Rights, June ·29, 1994, 
att.achment no. 8; USDA/FmHA Survey, Qs. 33-36, pp. 23-26; HUD Survey, Qs. 33-36, pp. 19-22; DOL Survey, Q. 33-36, 
pp. 23-26; EPA Survey, Qs. 33-36, pp. 25-30; OJP Survey, Qs. 16-17, p. 17; DOT/OS Sm·vey, Qs. 33-36, pp. 23-26; 
DOT/FM Survey, Qs. 33-36, pp. 25-32; DOT/FRA Survey, Q. 26, p. 21, Qs. 33-34, pp. 25-28; DOT/FTA Survey, Q. 26, p. 24, 
Qs. 34-36, pp. 31-34; DOT/RSPA Survey, Qs. 33-36, pp. 27-32; and DOT/USCG Survey, Qs. 33-36, pp. 25-31. 

69 U.S. Commission on Civil Rights, Survey of the Department of Ju.stice Oversight and Coordination Responsibility for 
Consistent and Effective Implementation of Title VI of the Civil Rights Act of 1964, response completed by the U.S. 
Department of Justice, Jan. 24, 1994. 

70 The Commission relied on information and data contained in the Civil Rights Implementation Plans, because these plans 
are intended to fulfill each agency's reporting and planning obligations under DOJ's coordination regulations. See 28 C.F.R. 
§ 42.415 (1994). When the Commission's analysis ofbudget, resources, and workload data revealed either an absence of 
information or information inconsistent with the Title VI surveys, the Commission made every effort to obtain accurate 
figures from the agencies. Whenever possible, the Commission created tables to represent and compare the agencies' data. 
However, often it was difficult to compare the agencies' budget, resources, and workload data, because the agencies do not 
use a uniform system or format to record this data. 
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analysis of each individual agency, the report also 
identifies general trends and problems affecting 
the Federal Title VI enforcement effort and pre
sents findings and recommendations thatapply to 
all of the Federal agencies. This examination of 
the Federal Government's Title VI activities is 

designed to strengthen the implementation and 
enforcement of the law, and support the Federal 
Government in its efforts to prevent discrimina
tion in the access to, participation in, and benefits 
of Federal financial assistance. 
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Chapter2 

Background 

No person in the United States shall, on the ground ofrace, color, or national origin, 
be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assis
tance. 1 

The policy underlying the enactment of Title VI is so fundamentally correct that 
there is little need for an additional statement on its behalf.2 

The principle of nondiscrimination in public ing.7 In addition, members of Congress repeatedly 
programs did not originate with Title VI of proposed legislative amendments to prohibit ra
the Civil Rights Act of 1964.3 Presidents cial discrimination in various Federal assistance 

Truman, Eisenhower, Kennedy, and Johnson programs.8 Several Federal agencies also ad
each endeavored to prevent discrimination in the vanced the eradication of discrimination in some 
use of public funds.4 Executive orders prohibited of the programs they sponsored.9 For example, 
racial discrimination in the armed forces,5 em they proscribed race-based discrimination in 
ployment by contractors in federally funded con programs such as educational training institutes, 
struction projects, 6 and federally assisted hous-

1 42 U.S.C. § 2000d (1988). 

2 H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. 2, 24 (1964) (hereafter cited as House Report), reprinted in 110 U.S.C.C.A.N. 
2510. See also 110 Cong. Rec. 7064 (1964) (statement of Sen. Ribicom ("Of all the provisions of this civil rights bill, none 
rests on so simple and so sound a principle as does this [T]itle VI. That pri_nciple is taxpayers' money, which is collected 
without discrimination, shall be spent without discrimination .... It is based on simple justice. It is based on ordinary 
decency.") 

3 See 110 Cong. Rec. 7064 (1964) (statement of Sen. Ribicoff). 

4 See 110 Cong. Rec. 8344 (1964) (statement of Sen. Proxmire); id. at 7103 (statement of Sen. Javits); id. at 7062 (statement 
ofSen. Pastore); id. at 6544 (statement of Sen. Humphrey). See also Civil Rights: Hearings Before Subcommittee No. 5 ofthe 
Committee on the Judiciary House of Representatives, 88th Cong., 1st Sess., Part II, 932 (1963) (hereafter cited as 
Subcommittee Hearings); Comment, Title VI ofCivil Rights Act of1964-Implementation and Impact, 36 Geo. Wash. L. Rev. 
824,826 (1968) (hereafter cited as Title VI); Raymond Celeda,Nondiscrimination inFederallyAssistedPrograms: Legislative 
History and Analysis ofTitle VI of the Civil Rights Act of1964, Library of Congress, Legislative Referral Service, 5 (1975) 
(hereafter cited as C(1leda). 

5 Exec. Order No. 9981, 3 C.F .R. 722 (1943-1948). See 110 Cong. Rec. 7103 (1964) (statement of Sen. Javitts). 

6 Exec. Order No. 10,479, 3 C.F.R. 968 (1949-1953). See 110 Cong. Rec. 7062 (1964) (statement ofSen. Pastore); id. at 6544 
(statement of Sen. Humphrey). 

7 Exec. Order No. 11,063, 3 C.F.R. 652-56 (1959-1962). See 110 Cong. Rec. 7103 (1964) (statement of Sen. Javitts). 

8 See, e.g., 110 Cong. Rec. 7062 (1964) (statement of Sen. Pastore); id. at 6561 (statement of Sen. Kuchel); id. at 2465 
(statement of Rep. Powell). 

9 See, e.g., 110 Cong. Rec. 7062 (1964) (statement of Sen. Pastore). 
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mental health projects, and apprenticeship 
programs.10 

Despite these earlier efforts tp further racial 
equality, discrimination remained widely sub
sidized by public funds at the time Title VI was 
introduced in Congress.11 In 1964 many citizens 
still were denied the equal benefit of social pro
grams because of their race. For example, al
though Federal agencies were granting Federal 
funds to assist in the construction of hospitals and 
other health care facilities, blacks were denied 
access to, and segregated within, those estab
lishments; black doctors were denied staff priv
ileges; and blacks in the medical field generally 
were denied employment opportunities.12 The 
National Guard, which secured most of its operat
ing expenses from Federal funds, still required 
segregation in its units.13 Substantial grants of 
public funds also were made regularly for con-

struction, maintenance, and operation of schools; 
however, black students were separated from 
white students in many States.14 The same was 
true with respect to higher education opportu
nities and agricultural extension services.15 

Reasons for Enacting Title VI 
Supporters of Title VI considered its enactment 

imperative for several specific reasons. First, 
several then-existing statutes expressly provided 
for Federal grants to racially segregated institu
tions under the "separate-but-equal" doctrine.16 

These laws were enacted before the Supreme 
Court's decision in Brown v. Board ofEducation17 

that "separate-but-equal" was inherently une
qual.18 However, that decision applied specifically 
to public education and did not directly invalidate 
the statutory provisions at issue. Consequently, 
although their validity after Brown was doubtful, 

10 See Celeda, at 5. See also Civil Rights Under Federal Programs, U. S. Commission on Civil Rights Special Publication No. 
1 (Jan. 1965), p. 5; Bureau of National Affairs Operational Manual, Civil Rights Act of1964 (1964), p. 91. 

11 See Title VI, at 838. 

12 See House Report, pt. 2, at 24, reprinted in 110 U.S.C.C.A.N. 2511-12; 110 Cong. Rec. 6834-35, 6838, 7054 (1964) (statement 
of Sen. Pastore) ("In the community of Greensboro, N.C., there are two excellent hospitals. They are numbered among the 
most modern in that area. This is due, in part, to [F]ederal financial assistance. Under the Hill-Burton Act; one of these 
hospitals received $1,300,000 in [F]ederal aid. That took care of 17 percent of its construction costs. The other hospital 
accepted nearly $2 million from the Federal Government. This satisfied half the cost of its construction. They are two very 
good hospitals. Butthere is one thing wrong with both ofthem: The doors of these hospitals would not open to a large segment 
oft.he Greensboro community.Their modem medical care was denied to those whose skin was colored-denied strictly and 
solely on the basis of the color of the patient's skin. The [F]ederal funds that helped to build these hospitals were raised, of 
course, by taxation-taxes paid by both white and negro citizens. But the Negro in need of care could not get it at these 
hospitals simply because he was a Negro.... That is why we need [T]itle VI ... to prevent such discrimination where 
[F]ederal funds are involved.... Title VI intends to ensure once and for all that the financial resources of the Federal 
Government-the common wealth of Negro and white alike-will no longer subsidize racial discrimination."). See also 110 
Cong. Rec. 6543 (1964) (statement of Sen. Humphrey); id. at 2481-82 (statement of Rep. Ryan). 

13 See 110 Cong. Rec. 6562 (1964) (statement of Sen. Kuchel). 

14 See 110 Cong. Rec. 7055-56 (1964) (statement of Sen. Pastore); id. at 6562 (Senator Kuchel); id. at 6543 (Senator Humphrey); 
id. at 2481 (statement ofRep."Ryan). 

15 See 110 Cong. Rec. 705~57 (1964) (statement of Sen. Pastore); id. at 6543 (statement of Sen. Humphrey). 

16 See 110 Cong. Rec. 2467-68 (1964) (statement of Rep. Celler) ("[W]e have such 'separate-but-equal' provisions embedded in 
our statutes. They are contained in the Hill Burton Act ..., 42 U.S.C. § 29la(f), and the second Morill Land Grant Act, 7 
U.S.C. § 323, and by implication, Public Law 815 providing grants for school construction ..., 20 U.S.C. § 636(a) (O."); id. at 
6950, 7064 (statement of Sen. Ribicofi). See also U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement 
Effort-1974; To Extenfl, ferferal Financial Assistance, 8 vols. (November 1975), vol. 6, p. 3 (hereafter cited as Federal 
Enforcement Effort); Title VI, at 828-29. 

17 347 U.S. 483 (1954). 

1s Id. at 495. 
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supporters of Title VI considered legislative ac
tion necessary to "wipe them off the books."19 

Second, although Federal agencies already 
possessed the power to prohibit racial discrimina
tion in their assistance programs, some remained 
reluctant to do so.20 Title VI would eliminate any 
doubts about this authority.21 Supporters of Title 
VI stressed that the statute did not "confer a 
sweeping new authority, of undefined scope, to 
[F]ederal departments and agencies," but instead 
it would mandate the exercise of existing 
authority to eliminate discrimination by Federal 
fund recipients and would furnish the procedure 
to support this purpose.22 Congressman Geller 
explained: 

The enactment of [T]itle VI is intended to provide ... 
express statutory support for action being taken by. the 
executive branch .... [W]hile the executive branch is 
believed in most cases to have adequate authority to 
preclude discrimination or segregation by recipients of 
Federal assistance, the enactment of [T]itle VI would 
clarify and confirm that authority. It would tend to 
confirm that the policy of nondiscrimination would be 

continued in future years as a permanent part of our 
national policy.23 

Third, the issue of racial equality had arisen 
regularly during legislation of public programs in 
the past.24 Nondiscrimination amendments, com
monly known as "Powell Amendments,"25 were 
offered repeatedly to bills extending financial as
sistance. Consequently, Congress was compelled 
to debate the issue when considering any spend
ing measure.26 Again, Congressman Geller ex
plained: 

Enactment of [T]itle VI seeks to avoid legislative de
bate over the so-called Powell amendment. . . . 
[R]epeatedly in recent years amendments have been 
offered in Congress to bills providing for or extending 
Federal assistance to education, housing, and other 
matters, which would preclude assistance to segre
gated institutions.... Title VI enables Congress to 
consider the overall issue of racial discrimination sep
arately from the issue of the desirability ofa particular 
Federal assistance programs. Its enactment would 
avoid for the future the occasion for further legislative 
maneuvers like the so-called Powell amendment.27 

19 110 Cong. Rec. 6544 (1964) (statement of Sen. Humphrey). See also, id. at 9091 (statement of.Sen. Case); id. at 6959 
(statement of Sen. RibicofO; id. at 2467 (statement of Rep. Celler ); Federal Enforcement Effort, pp. 3--4. 

20 See 110 Cong. Rec. 7102, 7103 (1964) (statement of Sen. Javitts); id. at 7067 (statement of Sen. RibicofO (discussing "ample 
precedent for congressional authorization for agencies to take effective action, including cutoff of funds, to secure compliance 
with statutory standards."); id. at 6544 (statement of Sen. Humphrey); id. at 6047 (statement of Sen. Pastore); id. at 2484 
(statement of Rep. McCulloch); id. at 6561 (statement of Sen. Kuchel). 

21 See 110 Cong. Rec. 7103 (1964) (statement of Sen. Javitts); id. at 7061, 7062 (statement of Sen. Pastore); id. at 6561 
(statement of Sen. Kuchel); id. at 6544 (statement of Sen. Humphrey); id. at 1527 (statementofRep. Celler). See also Federal 
Enforcement Effort, p. 5; Title VI, at 829. 

22 House Report, pt. 1, at 25 (Senator Humphrey noted that "existing statutory authority [ was], however, not suITounded by 
the procedural safeguards which Title VI provides."). 

23 110 Cong. Rec. 2468 (1964). See also id. at 9091 (statementofSen. Case); id. at 7065 (Senator RibicofO; id. at 1521 (statement 
of.Rep. Celler). 

24 Federal Enforcement Effort, p. 6. 

25 Congressman Adam Clayton Powell so frequently proposed a nondiscrimination amendment to single items of legislation 
that the amendment became known as "the Powell Amendment." Federal Enforcement Effort, p. 6, n. 19 (citing 110 Cong. 
Rec. 6544 (1964) (statement of Sen. Humphrey)). 

26 See 110 Cong. Rec. 13,331 (1964) (statement of Sen. Gore); id. at 6544 (statement ~f Sen. Humphrey). See also Federal 
Enforcement Effort, p. 6; Title VI, at 829. 

27 110 Cong. Rec. 2468 (1964). See also id. at 9091 (statement ofSen. Case); id. at 7065 (statement of Sen. RibicofO; id. at 7061, 
7062 (statement of Sen. Pastore); id. at 6544 (statement of Sen. Humphrey) (promulgation of Title VI would "settle the issue 
of discrimination once and for all, in a uniform, across-the-board manner, and thereby ... avoid having to debate the issue 
in a piecemeal fashion every time any one of these Federal assistance programs [ was] before the Congress."). 
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A fourth reason for enacting Title VI was that 
its supporters considered it an efficient alterna
tive to litigation.28 It was uncertain whether the 
courts would declare as unconstitutional Govern
ment funding of private discrimination. Prior 
court decisions had demonstrated that litigation 
involving private discrimination would proceed 
slowly and would require particularized findings 
of fact. 29 The adoption of Title VI would provide 
an alternative to such an arduous route. 30 

A fifth reason was that operation of a Federal 
assistance program in a discriminatory fashion 
defeats the program's congressionally imposed 
objective.31 Specifically, when Congress legislates 
assistance programs, it defines the class of per
sons eligible to participate in, or receive the bene
fits of, such programs. Consequently, ifa program 
excludes individuals from eligibility because of 
their race, color, or national origin, the exclusion 
necessarily undermines the program's purpose.32 

Finally, the most significant reason behind en
acting Title VI was that, at that time, racial dis
crimination was rampant in the execution of fed
erally funded programs.33 For example, in 1962, 
the States of Alabama, Georgia, Mississippi, 
South Carolina, and Virginia received a total of 
more than $35 million for public school construc
tion and operation.34 However, for that school 

28 Federal Enforcement Effort, pp. 4-5. 

29 Ibid., p. 5. 

30 Ibid. 

31 Ibid., p. 8. 

32 Ibid. 

year, almost total segregation of blacks and 
whites existed in the schools in those States.35 

Similarly, between 1946 and 1963 the Federal 
. ' 

Government had ·granted $36.8 million to 89 ra-
cially segregated medical facilities. 36 Title VI rep
resented the moral sense of the Nation that there 
should be racial equality in Federal assistance 
programs.37 

Constitutional Basis for Enacting 
Title VI 

The primary powers of Congress are enumer
ated in Article I, Section 8, of the United States 
Constitution.38 That section grants Congress the 
power, among other things, to levy taxes, make 
expenditures for national defense and the general 
welfare of the United States, and regulate inter
state commerce. The section also empowers Con
gress to "make all Laws which shall be necessary 
and proper for carrying into Execution" both the 
specific legislative powers granted to Congress by 
the Article itself and "all other Powers vested by 
this Constitution in the Government of the United 
States, or in any Department or Office thereof."39 

Title VI's sponsors deemed its enactment an 
extension of Congress' power under clause 1 of 
Article I, Section 8,40 commonly known as the 

33 Ibid., p. 7. See also 110 Cong. Rec. 6543-47 (1964) (statement of Sen. Humphrey). 

34 Federal Enforcement Effort, p. 7. 

35 Ibid., n. 23 (citing 110 Cong. Rec. 6543 (1964) (statement of Sen. Humphrey)). 

36 Ibid. 

37 Ibid., p. 6. 

38 U.S. Const. art. I, § 8. 

39 Id. § 8, cl. 18. 

40 Id. § 8, cl. 1. 
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"spending clause."41 That section provides that 
"Congress shall have Power ... to pay debts and 
provide for the common Defence and general Wel
fare of the United States ...."42 In Oklahoma v. 
United States Civil Service Commission,43 the Su
preme Court recognized that while the Federal 
Government had no power to regulate certain 
State and local activities, it did have the "power 
to fix the terms upon which its money allotments 
to States [were] dispersed."44 Relying upon the 
Supreme Court's. interpretation of the spending 
clause in Oklahoma, Title VI's sponsors consid
ered its enactment an exercise of Congress' "un
questionable authority to fix the terms on which 
Federal funds are disbursed. "45 In Guardians As-

.sociation v. Civil Service Commission,46 the Su
preme Court confirmed this extension of Con
gress' spending power. The Court stated that the 
legislative history of Title VI "clearly show[ed] 
that Congress intended Title VI to be a typical 
'contractual' spending power provision."47 

Congress also relied upon the 5th48 and 14th49 

amendments to the Constitution in enacting Title 
VI. Supporters of Title VI regarded the equal 
protection principle as the foundation for congres
sional action proscribing racial segregation in 
State and local programs and activities depend
ent upon Federal funds.50 Moreover, according to 
its sponsors, enactment of Title VI was not pur
suant to clause 3 of Article I, Section 8, of the 

41 See, e.g., 110 Cong. Rec. 6546 (1964) (statement of Sen. Humphrey). See also Bernard Schwartz, Statutory History ofthe 
United States: Civil Rights, Part II (1970), p. 1019 (The power to tax includes the power to spend and, equally as significant, 
the power to establish the conditions upon which Federal funds will be dispensed. Congress was using its power of the purse 
to enforce the basic guarantee of racial equality in a manner that could have the greatest impact in States where patterns 
ofdiscrimination had existed.) (hereafter cited as Schwartz). 

42 U.S. CONST. art. I, § 8, cl. 1. 

43 330 U.S. 127 (1947). 

44 Id. at 143. 

45 110 Cong. Rec. 6546 (1964) (statement of Sen. Humphrey). See also id. at 7063 (statement of Sen. Pastore); id. at 6562 
(statement of Rep. Kuchel); id. at 2468 (statement of Rep. Rodino); id. at 1613 (statement ofRep. Meader); id. at 1527, 2467 
(statement of Rep. Celler) (citing United States v. San Francisco, 310 U.S. 16 (1942)). 

46 463 U.S. 582 (1983). 

47 Id. at 599. See also United States v. Marion County Sch. Dist., 625 F.2d 607, 609, reh'g denied, 629 F.2d 1350 (1980), cert. 
d.enied, 451 U.S. 910 (1981). ("[T]he United States has authority to fix the terms and conditions upon which its money 
allotments to [S]tate and other governmental entities should be disbursed .... [T]he United States may attach conditions to 
the grant of [F]ederal assistance, the recipient of the grant is obligated to perform the conditions, and the United States has 
an inherent right to sue for enforcement ofthe recipients obligations in court.") (citations omitted). 

48 U.S. CONST. amend. V. The fifth amendment provides, in pertinent part, that no person within the United States shall be 
"deprived of life, liberty, or property, without due process oflaw." 

49 U.S. CONST. amend. XIV. The 14th amendment provides, in pertinent part, that a State shall not "deny to any person within 
its jurisdiction the equal protection of the law." 

50 See, e.g., 110 Cong. Rec. 1527 (statement of Rep. Celler) ("[A] strong argument can be made that the Constitution requires 
thatprograms and activities receiving significant financial assistance from the United States refrain from racial segregation 
or discrimination. The Fifth Amendment prohibits racial discrimination or segregation by the United States, at least in the 
absence of compelling justification. Bolling v. Sharpe, 347 U.S. 497 (1954) .... The prohibitions of the 14th amendment 
extend to governmental action 'designed to perpetuate discrimination.' Railway Mail Association v. Corsi, 326 U.S. 88, 94 
(1945). They may extend to actions of private persons and organizations if the Government participates in those actions. 
Cooper v. Aaron, 350 U.S. 1, 4 (1958). If the Government, through such arrangement, can be said to have 'elected to place 
power, prestige, and property behind the admitted discrimination, 'the courts may deem it a "joint participant" and hold the 
segregation or discrimination unlawful.' Burton v. Wilmington Parking Authority, 365 U.S. 715, 724, 725 (1961). In such 
circumstances, the Government may be under a duty to take affirmative action to preclude racial segregation or 
discrimination by private entities in whose activities it is a participant. Id.") 
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Constitution, commonly known as the "commerce Simple justice requires that public funds, to which all 
clause."51 Supporters of Title VI did not intend for taxpayers of all races contribute, not be spent in any 

fashion which encourages, entrenches, subsidizes, orit to serve as a regulatory measure over State and 
results in racial discrimination. Direct discrimination local activities. Instead, its backers contended 
by Federal, State, or local governments.is prohibited by thatTitle VI merely created a contractual respon
the Constitution. But indirect discrimination, through sibility ,52 and that "[n]o recipient [was] required the use of Federal funds, is just as invidious; and it

to accept Federal aid. Ifhe [did] so voluntarily, he should not be necessazy to resort to the courts to pre
must take it on the conditions on which it [ was] vent each individual violation.57 

offered."53 Proponents considered the principle to 
be simple: "Stop the discrimination, get the Pursuant to that message, the Chairman of the 
money; continue the discrimination, do not get the House Judiciary Committee immediately intro
money."54 duced the Administration omnibus civil rights 

bill.58 The original version of Title VI of that bill 
Overview of the Legislative consisted only of a declaration of policy against 

discrimination in the use of Federal funds; it proHistory of Title VI 
vided that termination of Federal funds by agency On June 19, 1963, President Kennedy sub
administrators was discretionary:59 

mitted to Congress the proposed Civil Rights Act 
of 1963. 55 In the message that accompanied that Notwithstanding any provision to the contrazy in any
proposal,56 the President introduced the principle law of the United States providing or authorizing direct 
upon which Title VI ultimately would be founded: or indirect financial assistance for or in connection with 

any program or activity by way of grant, contract, loan, 
insurance, guaranty, or otherwise, no such law shall be 

51 U.S. CONST. art. I,§ 8, cl. 3. The commerce clause provides Congress with the authority to "regulate Commerce ... among 
the several States." The clause became a significant source of Conressional regulatory power over State and local activities, 
because its provision to regulate commerce "among" States was interpreted by the Supreme Court to include regulating 
activity within a State, when such activity might affect interstate commerce. See, e.g., NLRB v. Jones & Laughlin Steel Corp. 
301 U.S. 1 (1937); Wickard v. Filburn, 317 U.S. 111 (1942); United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942); 
United States v. Rock Royal Co-operative, Inc., 307 U.S. 533 (1939); Macyland v. Wirtz, 392 U.S. 183 (1968). In particular, 
Congress has employed the commerce clause to prevent discriminatory activities ofprivate organizations that might impact 
upon interstate commerce. See, e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964); Katzenbach v. 
McClung, 379 U.S. 294 (1964). 

52 See, e.g._. 110 Cong. Rec. 7063 (1964) (statement of Sen. Pastore); id. at 6562 (statement of Sen_. Kuchel); id. at 6546 
(statement of Sen. Humphrey); id. at 1542 (statement of Rep. Lindsay); id. at 1527 (statement of Rep. Celler) (citing 
Massachusetts v. Mellon, 262 U.S. 447,480 (1923) ("[T)he powers of the States are not invaded since the statute imposes no 
obligation but simply extends an option which the State is free to accept or reject.")). 

53 110 .Cong. Rec. 6546 (1964) (statement ofSen."Humphrey ). 

54 See, e.g., 110 Cong. Rec. 1542 (1964) (statement of Rep. Lindsay). 

55 See Celeda, at 6. 

56 H.R. DOC. NO. 124, 88th Cong., 1st Se.ss. (1963), reprinted in 110 U.S.C.C.AN. 2392 (hereafter cited as House Document). 
See Celeda, at 6. 

57 House Document, at 12. See Celeda, at 7. 

58 See Subcommittee Hearings, Part II, at 907-08 (opening remarks of Rep. Celler); House Report, pt. 1, at 44 (additional views 
of Hon. George Meader), reprinted in 110 U.S.C.C.A.N. 2413. See also Celeda, at 6 ("Save for a second sentence prohibiting 
discrimination in employment by any contractor under federally assisted programs, the original version of Title VI contained 
little beyond [the President's] description ofit"). 

59 See Title VI, at 832; Celeda, at 6. 
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interpreted a:s requiring that such financial assistance 
shall be furnished in circumstances under which in
dividuals participating in or benefitting from the pro
gram or activity are discriminated against on the 
ground of race, color, religion, or national origin or are 
denied participation or benefits therein on the ground 
of race, color, religion, or national origin. All contracts 
made in connection with any such program or activity 
shall contain such conditions as the President may 
prescribe for the purpose of assuring that there shall be 
no discrimination in employment by any contractor or 
subcontractor on the ground of race, color, religion, or 
national origin.60 

A House Judiciary Committee Subcommittee 
conducted hearings on the administration bill, 
along with 172 other bills introduced by members 
of Congress. 61 The version of Title VI ultimately 
proposed by the subcommittee modified the lan
·guage of the administration's statement of policy 
and expanded it to include three additional sec
tions.62 The revised statement of policy provided: 

Notwithstanding any inconsistent provision of any 
other law, no person in ·the United States shall, on 
ground of race, color, religion or national origin, be 
excluded from participation in, be denied the benefits 

of, or be subjected to discrimination under anyprogram 
or activity receiving Federal financial assistance.63 

Like the original bill, the new version covered all 
types of Federal financial assistance, including 
programs by way of grant, contract, loan, in
surance, andguaranty.64 

The first additional section mandated agencies 
to effectuate the nondiscrimination policy set 
forth in the first section of the title, thereby 
eliminating the discretion afforded agency offi
cials by the administration proposal.65 In addi
tion, that section authorized agencies to promul
gate any "rule, regulation, or order of general 
applicability ... consistent with the achievement 
of the objectives" of the underlying assistance 
program. Agencies could secure compliance by (1) 
civil suit; (2) termination of funds (upon an ex
press finding of noncompliance); or (3) other 
means authorized by law. No action could be 
taken, however, until the enforcing agency noti
fied the party in noncompliance and determined 
that the party would not comply voluntarily. 66 

The second additional section expressly pro
vided that any rule, regulation, or order adopted 
pursuant to the previous section was enforceable 
in district court by a civil action or other proper 

60 H.R. 7152, 88th Cong., 1st sess. (1963). See Celeda, at 69, n. 15. 

61 See House Report, pt. 1, at 16,reprinted in 110 U.S.C.C.AN. 2392. See also id. at 44 (additional views ofHon. George Meader, 
reprinted in 110 U.S.C.C.AN. 2413 (The hearings consisted of22 days of testimony, by 101 witnesses, and were reproduced 
in three volumes of 2,649 printed pages.) 

62 See Title VI, at 833; Celeda, at 10. 

63 H.R. 7152, 88th Cong., 1st sess., Sect. 701 (1963). See Celeda, at 11. 

64 See Celeda, at 11. 

65 H.R. 7152, 88th Cong., 1st Sess., Sect. 702 (1963) (emphasis added). "Each Federal department and agency which is 
empowered to extend Federal fmancial assistance to any program or activity, by way of grant, contract, loan, insurance, 
guaranty, or otherwise, shall take action to effectuate the provisions of Section 701 with respect to such program or activity. 
Such action may be taken by or pursuant to rule, regulation, or order of general applicability and shall be consistent with 
the achievement of the objectives of the statute authorizing the financial assistance in connection with which the action is 
taken. Compliance with any requirement adopted pursuant to this section may be effected (1) by suit under Section 703 of 
this title, (2) by the termination ofor refusal to grant or to continue assistance upon an express fmding that there has been 
a failure to comply with such requirement, or (3) by any other means authorized by law: Provided, however, that no such 
action shall be taken until the department or agency concerned has advised the appropriate person or persons ofthe failure 
to comply with the requirement and has determined that compliance cannot be secured by voluntary means." Id. 

66 Id. 
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proceeding brought by or on behalf of the Federal 
agency.67 The final additional section authorized 
judicial review of any agency action brought in 
accordance with Title VI.68 

The subcommittee sent its version to the full 
Judiciary Committee for consideration. The full 
committee ultimately adopted three changes to 
the subcommittee version:69 (1) it eliminated 
"religion" as one of the covered grounds; (2) it 
limited Federal assistance ''by way of grant, con
tract, loan, insurance, guaranty or otherwise" to 
Federal assistance "by way of grant, contract, or 
loan"; and (3) it deleted the express authority to 
bring civil suits in district court. 70 The committee 
version, like the subcommittee version, required 
agencies to "take action" to implement Title VI. 71 

The bill was reported out of committee and 
forwarded to the House floor for consideration. 
There, 14 amendments to Title VI were proposed, 
4 of which were adopted. 72 Specifically, the House 
amended the committee's proposal to (1) exclude 
explicitly contracts ofinsurance or guaranty;73 (2) 
require Presidential approval of any rules, 
regulations, or orders adopted by agencies pur
suant to Title VI;74 (3) provide for a hearing to 
determine recipient noncompliance;75 and (4) 
mandate that agencies notify the proper commit
tee of Congress 30 days in advance of exercising 
termination authority. 76 

In the Senate, the bill went directly to the 
Senate floor. 77 The result of the Senate debate 
was a compromise package, known as the 
Mansfield-Dirksen substitute, which ultimately 

67 R.R. 7152, 88th Cong., 1st Sess., Sect. 703 (1963): "Any requirement adopted pursuant to Section 702, whether by rule 
regulation, order, agreement or otherwise, shall be enforceable in the district courts of the United States by means ofa civil 
action or other proper proceeding, including an application for a permanent or temporary injunct,ion, restraining order, or 
other order, brought by or on behalf oftbe United States or any agency or officer thereof expressly authorized to bring suits 
by Act of Congress." 

68 H.R. 7152, 88th Cong., 1st Sess., Sect. 704 (1963). See Celeaa, at 12. Section 704 of the subcommittee bill was retained as 
section 603 of the ultimate version of Title VI. 42 U.S.C. § 2000d-3 (1988). See Title VI, at 842. 

69 See House Report, pt. 1, at 17, reprinted in 110 U.S.C.C.A.N. 2393; id. at 45-46 (additional views ofHon. George Meader), 
reprinted in 110 U.S.C.CAN. 2414-15. See also Celeda, at 12 (the subcommittee version was much stronger than the 
administration proposal and supporters feared it would not pass; therefore, the Judiciary Committee adopted a substitute 
amendment.). 

70 See Celeda, at 12-13. The last two revisions did not effectively alter the bill. First, although the committee deleted the 
subcommittee's provision authorizing civil actions in district courts, it retained the provision that enforcement could be 
sought "by any other means authorized by law." Therefore, opponents argued, a civil suit in district court was still 
authorized. Second, although the words "guaranty" and "insurance" were eliminated by the committee version, "contract" 
was preserved. Therefore, opponents contended, any contract ofinsurance or guaranty was still covered. Opponents viewed 
these modifications as a trick. House Report, pt. 1, at 74 (Minority Report), reprinted in 110 U.S.C.CAN. 2444. See also 
Title VI, at 829; Celeda, at 13. See also discussion in this chapter, pp. 31-34. 

71 See Celeda, at 13. 

72 See id. at 14. 

73 See 110 Cong. Rec. 2416, 2500 (1964) (statement of Rep. Celler). See also Celeda, at 16-17; discussion in this chapter, pp. 
31-34. 

74 See 110 Cong. Rec. 2416,.2499 (1964) (statement of Rep. Lindsay). See also Celeda, at 15-16. 

75 See 110 Cong. Rec. 2422-23, 2505 (1964) (statement of Rep. Lindsay). See also Celeda, at 17. 

76 See 110 Cong. Rec. 2414-16, 2498 (1964) (statement of Rep. Willis). See also Celeda, at 14-15. On February 10, 1964, the 
House passed and forwarded to the Senate this version of Title VI of the Civil Rights Act of 1964. See Celeda, at 17. 

77 See Schwartz, p. 1089. 
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became the act. 78 That version made additions to, 
but did not otherwise alter substantially the na
ture of, the House version of Title VI.79 Additional 
provisions required that: (1) termination of finan
cial assistance be limited to the particular re
cipient found in noncompliance, and further lim
ited to the particular program, or part thereof, in 
which noncompliance was found;80 (2) Title VI's 
mandate not be construed to authorize action 
with respect to any employment practice where 
the objective of the assistance program at issue 
was not to provide employment;81 and that (3) 
Title VI's mandate not affect any existing mi
thority with respect to any assistance program or 
activity."82 The Senate version also made the is
suance of rules and regulations by Title VI agen
cies mandatory. 83 

Present Title VI Enforcement 
Structure 

Title VI provides that "[n]o person in the 
United States sh~ll, on the ground ofrace, color or 
national origin, be excluded from participation in, 
be denied the benefits of, or be subjected to dis
crimination under any program or activity receiv
ing Federal financial assistance. "84 Its objective is 
to prohibit discrimination by recipients of Federal 
funds against the intended beneficiaries of those 
funds. It mandates that Federal agencies85 pro
viding financial assistance administer and en
force the policy through the issuance of rules, 
regulations, or orders establishing the standards 
for recipient compliance with Title VI. 86 These 
rules, regulations, and orders mustbe "consistent 

78 See 110 Cong. Rec. 11,926-35, 12,587, 14,013 (1964). See also Schwartz, pp. 1089-91 (The debate in the Senate over the act 
lasted 83 days (the longest in history), took up some 7,000 pages in the Congressional Record, and produced the longest 
filibuster in Senate hist01y, as well as the first successful invocation of cloture in many years.). 

79 See 110 Cong. Rec. 15,896 (1964) (statement ofRep. Celler). See also Schwartz, p. 1091. 

80 See 110 Cong. Rec. 15,896 (1964) (statement of Rep. Celler). See also Celeda, at 18. The Civil Rights Restoration Act of 1987 
amended "program or activity" in Title VI to include all of the operations of an organization if any part therein receives 
Federal funds. 42 U.S.C. § 2000d-4a (1988). See discussion in this chapter, pp. 36--40. 

81 See 110 Cong. Rec. 15,896 (1964) (statement of Rep. Celler). See also Celeda, at 18-19. 

82 See Celeda, at 20-21; Title VI, at 838-39. See also discussion in this chapter, pp. 32-35. 

83 See Title VI, at 835. On July 2, 1964, the House concurred in the Senate amendment, and the bill was approved byPresident 
Johnson. See Celeda, at 18. 

84 42 U.S.C. § 2000d (1988). 

85 "Agency," as used herein, shall refer to the Federal department or agency extending fmancial assistance; "recipient" shall 
mean the "secondary recipient," or State or local agency in charge of the program or activity at issue; and, "beneficiru.y" shall 
mean the person(s) whom the program or activity is intended to benefit. 

86 42 U.S.C. §2000d-1 (1988): "Each Federal department and agency which is empowered to extend Federal financial assistance 
to any program or activity, by way of grant, loan, or contract other than a contract of insurance or guaranty, is authorized 
and directed to effectuate the provisions of section 2000d of this title with respect to such program or activity by issuing 
rules, regulations, or orders of general applicability which shall be consistent with achievement ofthe objective ofthe statute 
authorizing the financial assistance in connection with which the action is taken. No such rule, regulation, or order shall 
become effective unless and until approved by the President. Compliance with any requirement adopted pursuant to this 
section may be effected (1) by the termination of or refusal to grant or to continue assistance under such program or activity 
to any recipient as to whom there has been an express finding on the record, after opportunity for hearing, of a failure to 
comply with such requirement, but such termination or refusal shall be limited to the particular political entity, or part 
thereof, or other recipient as to whom such a finding has been made and, shall be limited in its effect to the particular 
program, or part thereof, in which such noncompliance has been so found, or (2) by any other means authorized by law: 
Provided, however, that no such action shall be taken until the department or agency concerned has advised the appropriate 
person or persons of the failure to comply with the requirement and has determined that compliance cannot be secured by 
voluntary means. In the case of any action terminating, or refusing to grant or continue, assistance because of failure to 
comply with a requirement imposed pursuant to this section, the head of the Federal department or agency shall file with 
the committees of the House and Senate having legislative jurisdiction over the program or activity involved a full written 
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with the achievement of the objectives" of th'3 
program or activity for which the financial assis
tance is being extended. 87 They also must be ap
proved by the President. 

The statute further provides that an agency 
may enforce compliance with such rule, regula
tion, or order either: (1) by terminating or refus
ing to grant or to continue financial assistance, or 
(2) by "any other means authorized by law." Ac
tion under the first enforcement provision may 
not be taken until and unless there has been an 
"express finding on the record, after opportunity 
for hearing," of noncompliance.88 That action 
must be limited in its effect to the particular 
recipient, or part thereof, and the particular pro
gram in which a violation has been found.89 

In addition to these limitations, no action of 
any kind may be taken unless and until the agen
cy has advised the recipient of its failure to com
ply and has determined that compliance cannot 
be achieved voluntarily.90 If the agency selects 
termination or discontinuance of financial assis
tance as the means of enforcement, it must file a 
written report justifying its action with the con-

gressional committee having jurisdiction over the 
particular assistance program. No action may be 
finalized until 30 days thereafter. 91 

The statute also provides that any and all agen
cy action taken to effect compliance under Title VI 
is subject to judicial review. The type of review 
granted is that "as may otherwise be provided by 
law for similar action taken by such department 
or agency on other grounds."92 Where agency ac
tion involves the denial of financial assistance, 
any aggrieved person may request judicial 
review.93 

Scope of Title VI Jurisdiction 
Specific Exclusions of Title VI 

Title VI's prohibition against discrimination 
does not extend to all forms of Federal financial 
assistance. Generally, it does not cover financial 
assistance extended by the Federal Government 
directly to beneficiaries, nor does it cover assis
tance by way of co:r:i.tracts of insurance or guaran
ty. In addition, its application to employment 

report of the circumstances and the grounds for such action. No such action shall become effective until thirty days have 
elapsed after the filing of such report." 

87 Id. 

88 Id. 

89 The Civil Rights Restoration Act of 1987 amended "the definition of program or activity" in Title VI as it applies to the scope 
and coverage ·or Title VI and the reach of fund termination actions. 42 U.S.C. § 2000d-4a (1988). See discussion in this 
chapter, pp. 36-40. 

90 42 U.S.C. § 2000d-1 (1988). 

91 Id. 

92 42 U.S.C §2000d-2 (1988): "Any department or agency action taken pursuant to section 2000d-1 of this title shall be subject 
to judicial review as may otherwise be provided by law for similar action taken by such department or agency on other 
grounds. In the case of action, not otherwise subject to judicial review, terminating or refusing to grant or to continue 
financial assistance upon a finding of failure to comply with any requirement imposed pursuant to section 2000d-1 of this 
title, any person aggrieved (including any State or political subdivision thereof and any agency ofeither) may obtain judicial 
review of such action in accordance with chapter 7 ofTitie 5, and such action shall not be deemed committed to unreviewable 
agency discretion within the meaningofthat chapter." 
The purpose ofthis last provision was to preclude the argument that although Title VI provides for review in accordance 
with the Administrative Procedure Act, section 10 of that act provides for an exception for action "committed to agency 
discretion," which might otherwise also be carried over into Title VI. See Celeda, at 56 (citing House Report, pt. 1, at 26). 

93 Id. 

31 

https://review.93
https://voluntarily.90
https://found.89
https://noncompliance.88


d~sc~m~nat~on is limited; and it does not apply to 
d1scnmmation on the basis of gender, age dis-
ability, or religion. 94 ' 

Direct Assistance Programs 
The nondiscrimination policy and enforcement 

provisions of Title VI do not apply to Federal 
assistance extended directly to ultimate bene
ficiaries of such &ssistance. Instead, Title VI ap
plies to funds granted to State and local govern
ments and private organizations which, in turn, 
operate programs and activities for those bene
ficiaries. It is the conduct of those governmental 
and private organizations, as the recipients of 
such funds, to which Congress intended Title VI 
to apply. Hence, Title VI vested Federal funding 
agencies with the responsibility of ensuring that 
funding recipients implement the nondiscrimina
tion provisions of Title VI in the programs and 
activities they administer and operate. 

The Federal Government does provide some 
financial assistance directly to beneficiaries. The 
majority of such programs include those that pro
vide income security, such as social security re
tirement payments.95 Other forms of direct assis
tance include federally funded medical care farm 
s~bsidies, and retirement benefits.96 Although 
Title VI does not cover direct assistance pro
grams, illegal discrimination in their administra
tion may be challenged directly under the fifth 
amendment to the United States Constitution.97 

94 See Federal Enforcement Effort, p. 9. 

95 Ibid. 

96 Ibid. 

Gender, Age, and Disability as Protected 
Classes 

_Ti~le yrs prohibition does not apply to dis
cn~mation on the basis of gender, age, or dis
ab1hty. However, civil rights statutes enacted 
subsequent to Title VI protect beneficiaries of 
federally funded programs from such discrimina
tion. Title IX of the Higher Education Amend
ments Act of 197298 extended the principle of 
nondiscrimination in the use of Federal funds to 
gender-based discriminatory practices. Section 
504 of the Rehabilitation Act of 197399 prohibited 
discrimination against persons with disabilities 
in the operation offederally funded programs and 
activities. The Age Discrimination Act of 1975100 

applied the principle of nondiscrimination in the 
use of Federal funds to discriminatory practices 
based upon age. 

Each of these statutes effectively extends Title 
VI to instances of discrimination on bases other 
than ~ace and ethnicity. For example, Title IX 
proscnbes gender discrimination in educational 
programs and activities receiving Federal finan
cial assistance in language that is virtually iden
tical to that in Title VI. It includes the same 
requirements that affected agencief:1 promulgate 
regulations implementing the nondiscrimination 
provision, obtain Presidential approval of such 
regulations, and notify Congress ofintended sanc
tions.101 

97 ~ ib!!;_ PP•. 9-10. See also Bolling v. Sharpe, 347 U.S. 497 (1954) (holding that the due process clause of the Fifth 
en ent nnposes an equal protection obligation on the Federal Government). 

98 20 u.s.c. §§ 1681-1688 (1988). 

99 29 U.S.C. § 794 (1988 & Supp. V 1993). 

100 42 u.s.c. §§ 6102-6107 (1988). 

101 See id. 
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Religion 
Title VI's prohibition does not apply to dis

crimination based on religion. Although both the 
administration and the subcommittee bills 
specifically included religion as protected by Title 
VI, Congress subsequently deleted any reference 
to religion. It indicated that there was no demon
stration of religious discrimination in Federal 
programs and activities; and, consequently, there 
was no need to include it in Title VI's coverage.102 

Clergy who testified before Congress expressly 
accepted a version of Title VI omitting religion.103 

Congress rationalized that, by excluding religious 
discrimination, it avoided "a good many prob
lems."104 Specifically, it was argued that: 

The aid now goes to sectarian schools and universities. 
Local sectarian welfare groups ... do an excellent job. 
There is no religious discrimination, of course, amongst 
them.... For these reasons, the subcommittee and, I 
am sure, the full committee or the majority thereof 
deemed it wise and proper and expedient-and I em
phasize the word "expedient"-to omit the word 
religion.105 

Programs Involving Contracts of Insurance 
and Guaranty 

Title VI expressly excludes from coverage any 
programs involving contracts of insurance and 
guaranty.106 The House incorporated this limita
tion into Title VI as an amendment to the Com
mittee version. The basis for such exclusion was 
that some members of Congress feared that by 
attaching conditions of nondiscrimination to 
federally insured loans, savings, or farm pric~s, 
Title VI might become a tool for governmental 
control over the "affairs ofindividuals," especially 
in the area of housing.107 

In particular, opponents feared that Title VI 
might be used to enforce an "open housing policy" 
through the use of federally sponsored home 
loans.108 Because the Housing and Home Finance 
Agency was extensively involved in the financing 
of privately owned homes, they feared that Title 
VI might lead to forced desegregation of private 
housing patterns.109 Consequently, the commit
tee version excised the words "insurance" and 
"guaranty." 

102 See Celeda, at 12-13 (quoting 110 Cong. Rec. 2379 (1964) (statement of Rep. Celler)). 

103 Ibid. 

104 Ibid. 

105 Ibid. 

106 42 U.S.C. § 2000d-l (1988) provides, in pertinent part: "Each Federal department and agency which is empowered.to extend 
Federal financial assistance to any program or activity, by way of grant, loan, or contract, other than a contract ofinsurance 
or guaranty, ...." 

107 See Title VI, at 837. 

10s Id. 

109 See Federal Enforcement Effort, p.10. 
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However, opponents were not reassured, being 
unable "to ascertain any program involving Fed
eral 'insurance' or 'guaranty' that'[did] not involve 
a 'contract.'"110 Since Title VI still applied to con
tracts, opponents believed that contracts of in
surance and guaranty still fell within its scope. 
Consequently, the House bill proposed an amend
ment specifically excluding such contracts of in
surance and guaranty from Title VI's scope.111 

Inclusions of Title VI 
Discriminatory Employment Practices 

Title VI expressly prohibits discriminatory em
ployment practices of Federal funding recipients 
only when the primary objective of the financial 
assistance program is the provision of employ
ment.112 This limitation was included as an 
amendment to the House version in the Senate 
Mansfield-Dirksen substitute. The original ad
.ministration proposal had applied to employment 
practices of Federal funding recipients, regard
less of whether the provision of employment was 

the primary purpose of the assistance program, 
when such practices adverseiy affected program 
beneficiaries or participants. Labor leaders en
thusiastically endorsed withholding of funds for 
all discriminatory employment practices.113 

Nevertheless, the limitation was imposed be
cause, at the time Title VI was enacted, Title VII 
ofthe Civil Rights Act of 1964 already extensively 
covered employment discrimination.114 

The U.S. Department of Justice's coordination 
regulations define the employment practices 
covered by Title VI as those which (1) exist in a 
program where the primary objective of the finan
cial ·assistance is to provide employment, or (2) 
cause discrimination on the basis of race, color, or 
national origin with respect to beneficiaries or 
potential beneficiaries of a Federal assistance 
program.115 The former represents what is ex
pressly proscribed by Title VI. However, the De
partment of Justice has appropriately interpreted 
Title VI to prohibit discriminatory employment 
practices that are also likely to result in a Title VI 
violation, regardless of whether the funding 

110 See House Report, pt. 1, at 74-76 (Minority Report), reprinted in 110 U.S.C.C.A.N. 2444. See also Title VI, at 837; Celeda, 
at 13. 

111 Title VI, at 837-38; Celeda, at 13. However, Congress simultaneously intended that Title VI not preempt "existing agency 
powers to deal with discrimination in programs or activities not covered by Title VI," such as earlier executive order 
prohibiting discrimination in federally assisted housing. 110 Cong. Rec. 5408-09 (1964) (statement of Sen. Humphrey). 
Consequently, such concern of whether and to what extent Title VI would preempt then-existing Federal authority to 
prohibit discrimination in the use ofFederal funds resulted in an amendment to ensure that Title VI in no way detracted 
from executive power derived from any other source. 42 U.S.C. § 2000d-4 (1988): "Nothing in this [Title] shall add to or 
detract from any existing authority with respect to any program under which federal financial assistance is extendedby way 
ofa contract of insurance or guaranty." See Federa{Enforcement Effort, p. 10; Title VI, at 837-38; Celeda, at 20-22. 

112 42 U.S.C. § 2000d-3 (1988) provides: "Nothing contained in this subchapter shall be construed to authorize action under this 
subchapter by any department or agency with respect to any employment practice ofany employer, employment agency or 
labor organization except where a primary objective of the federal financial assistance is to provide employment." 

113 Title VI, at 836 (citing Subcommittee Hearings, Part III, at 1786-88, 2095, 1381). 

114 42 U.S.C. §§ 2000e-2000e-17 (1988 &Supp. V 1993). See Title VI, at 836-37. See also Federal Enforcement Effort, p. 11. In 
addition, there was some concern that regulation of employment practices could be used to regulate the ultimate beneficiary, 
conttaryto the purpose of Tit.le VI. Title VI, at 837. 
Subsequently, the limited coverage of employment under Title VI was broadened under a set of uniform amendments to 
agency Title VI regulations. See 38 Fed. Reg. 17920-17997 (1973). See also Federal Enforcement Effort, p. 11. These 
amendments provided that even where employment was not a primary objective of Federal assistance, employment 
discrimination was prohibited in such assistance programs to the extent that it adversely affected intended program 
beneficiaries, participants, or the affected community. Ibid., pp. 11-12, 702-04. See also Title VI, at 836-37. 

115 28 C.F.R. § 42.402 (1994). 
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program's purpose is to provide employment.116 

This broader prohibition is necessary to ensure 
that discrimination does not occur in any aspect 
of a federally funded program. 

The latter regulatory interpretation involves 
situations in which racially motivated employ
ment decisioni, in the operation of any federally 
funded program adversely impact upon the pro
gram's beneficiaries, participants, or affected 
community. This interpretation extends Title VI 
to prohibit any employment discrimination that 
adversely affects racial or ethnic minorities' abil
ity to benefit from or participate in federally 
funded programs and activities. For example, hir
ing, selection, or appointment practices within 
the, administration of a particular program that 
adversely affect program beneficiaries constitute 
violations of Title VI. 

This distinction is significant because Federal 
agencies often do not appreciate the Title VI im
plications of employment discrimination. Agen
cies generally only handle employment discrim
ination complaints as potential violations of Title 
VII of the Civil Rights Act of 1964. However, a 
discriminatory employment practice in the opera
tion of a federa1ly sponsored program that dis
parately impacts upon that program's benefici
aries may also be a Title VI violation. Therefore, 
while Title VII may provide a legal remedy for the 
direct victim of the discriminatory employment 
practice, it will not also address the Title VI viola
tion, which is the discriminatory employment 
practice's ensuing effect upon the program's par
ticipants. This is a problem because the two civil 

116 Id. 

rights provisions provide for different types of 
relief and sanctions: Title VI suspends program 
funding to the offending recipient, while Title VII 
provides remedy to the victim of the discrim
inatory employment practice. 

Title VI and Title VII are equally important 
mechanisms for eradicating racial discrimination 
in the operation offederallyfunded programs and 
activities. As such, agencies must not ignore their 
responsibilities underboth statutes. Hence, agen
cies must ensure that their Title VI implementing 
regulations protect both (1) program beneficiaries 
who are directly affected by discriminatory prac
tices in programs that are intended to assist in 
securing them employment, and (2) participants 
and beneficiaries of any Federal program that are 
affected incidentally by employment decisions 
based upon race, color, or national origin. 

Such an interpretation of Title VI's coverage is 
entirely consistent with case law. Historically, in 
the area of school desegregation, the Supreme 
Court has held that employment practices, such 
as issues related to "administration" and "person
nel," affect the equal educational opportunity of 
students.117 For example, in Bradley u. School 
Board ofRichmond, the Court found that faculty 
allocation on a racial basis had a direct impact on 
efforts at eliminating student desegregation.118 

Moreover, in Rogers u. Paul,119 the Court held 
that the racial allocation of faculty at the school 
in question denied that school's students equality 
of educational opportunity, regardless of the 
segregation of the students themselves.120 Hence, 
the Court has maintained that, in considering 

117 Bradley v. School Board ofRichmond, 382 U.S. 103, 104-05 (1965); Brown v. Board ofEducation, 349 U.S. 294, 300 (1955). 
The principle that segregation in the assignment of faculty is directly rnlated to the problem of school segregation fmds 
support in a wide range ofSupreme Court decision. Knight v. Alabama, No. 83-M-1676-S, 1990 U.S. Dist. Lexis 19604, at 
*23 (S.D. Ala. Mar. 12, 1990)· (stating that if the plaintiffs were successful in proving that respondent school system's 
administrative and faculty decisions were made on the basis of race, then it could not be disputed that such decisions must 
be eliminated in order t.o ameliorate the discriminatory effects on the students). 

118 382 U.S. at 104-05. 

119 382 U.S. 198 (1965). 

120 Id. at 200. 
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whether the vestiges of de jure segregation had 
been eliminated, courts should look not only at 
student assignments, but to "every facet of school 
operations," including faculty and staff.121 Policy 
and practice with regard to faculty and staff are 
!'among the most important indicia of a segre
gated system."122 

Lower courts have relied upon the same the
ory .123 For example, in Singleton v. Jackson Mu
nicipal Separate School Districts,124 the court 
held that to advance equal educational oppor
tunities for students, it was "essential" for schools 
to make an "adequate start toward elimination of 
race as a basis for the employment and allocation 
of teachers, administrators, and other person
nel."125 In addition, in Wheeler v. Durham Board 
of Education,126 the court interpreted the Su
preme Court's decision in Bradley to mean that 
"the removal of race considerations from faculty 

selection and allocation is, as a matter oflaw, an 
inseparable and indispensable command within 
the abolition of pupil segregation in public schools 
...."127 The court stated that "[t]he only factual 
issue is whether race was a factor entering into 
the employment and placement of teachers."128 

Definition of Programs or Activities: 
The Application of Title Vi's 
Nondiscrimination Policy to Entire 
Institutions 

To ensure the broad, institutionwide applica
tion of Title VI and other civil rights statutes, 
Congress passed the Civil Rights Restoration Act 
of 1987.129 This act clarifies the definition of 
"programs or activities" covered by the nondis
crimination provisions of civil rights statutes.130 

The revised definition states that discrimination 

121 Board of Educ. v. Dowell, 111 S.Ct. 630, 638 (1991). 

122 Swann v. Charlotte-MecklenburgBd. of Educ., 402 U.S. 1, 18 (1971). 

123 See, e.g., Knight v. Alabama, 1990 U.S. Dist. Lexis 19604, at **20-25. 

124 355 F.2d 865 (5th Cir. 1966). 

125 355 F.2d at 870. See also Clark v. Board ofEduc., 369 F.2d 661 (8th Cir. 1966). 

126 363 F.2d 738 (4th Cir. 1966). 

127 Id. at 740. 

128 Id. For a summary of lower courts' decisions on the same, see United States v. Jefferson County Bd. of Educ., 372 F .2d 836 
(5th Cir. 1966), cert. denied, 389 U.S. 840 (1967), reh'g denied, 389 U.S. 965 (1967). However, such a case requires that the 
complainant demonstrate a nexus between the discrimination against employees and its effect on beneficiaries ofFederal 
financial assistance programs. See, e.g., Islesboro Sch. Comm. v. Califano, 593 F.2d 424,430 (1st Cir.), cert. denied, 444 U.S. 
972 (1979) (Title IX). 

129 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 1681note, 1687, 1687note, 1688, 1688note (1988); 29 
U.S.C. §§ 706, 794 (1988 & Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

130 U.S. Congress, Senate, Committee on Labor and Human Resources, Ciuil Rights Restoration Act of 1987, 100th Cong., 2d 
sess., S. Rep. No. 64, p. 1, reprinted in 1988 U.S.C.C.AN. 3 (hereafter cited as CRRA Senate Committee Report). With respect 
to the definition of "program or activity," the Civil Rights Restoration Act amended the following statutes: Title IX of the 
Higher Education Amendments Act of 1972, 20 U.S.C. § 1687 (1988); Section 504 of the Rehabilitation Act of1973, 29 U.S.C. 
§ 794(b) (1988 & Supp. V 1993); Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d-4a (1988); and the Age 
Disc1imination Act of 1975, 42 U.S.C. § 6107 {1988). 
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is prohibited throughout an entire agency or in
stitution, if any part of that agency or institution 
receives Federal finaneial assistance.131 Congress 
introduced the Civil Rights Restoration Act in 
response to the Supreme Court's 1984 decision in 
Grove City College v. Bell.132 In the Restoration 
Act, Congress sought to reaffirm legislatively the 
broader application of the statute that existed 
prior to Grove City.133 The Civil Rights Restora
tion Act leaves intact the current exemption from 
Title VI for "ultimate beneficiaries" of Federal 

financial assistance, such as farmers rece1vmg 
crop subsidies, individual recipients of food 
stamps, social security benefits, and medicare 
and medicaid benefits.134 

The broader application of Title VI's nondis
crimination policy is significant because the scope 
of Title VI application to Federal financial assis
tance programs and activities is related directly 
to the reach of each agency's rules and regulations 
pro~ibiting discrimination. In addition, the defi
nition of "program or activity" affects the limits on 

131 CRRA Senate Committee Report, ·p. i, 1988 U.S.C.CAN. 3, 6. 
The Civil Rights Restoration Act defines "program or activity" under Title VI as follows: 

For purposes of this title, the term 'program or activity' and the term 'program' mean all of the operations of
(1) (A) a department, agency, special purpose district, or other instruinentality of a State or local government; or 
(B) the entity of such State or local government that distributes such assistance and each such department or agency (and 
each other State or local government entity) to which the assistance is extended, in the case of assistance to a State or local 
government; 
(2) (A) a college, university, or other postsecondary institution, or a public system of higher education; or 
(B) a local educational agency (as defmed in section l98(a) (10) of the Elementary and Secondary Education Act of 1965), 
system ofvocational education, or other school system; 
(3) (A) an entire corporation, partnership, or other private organization, or an entire sole proprietorship-
(i) ifassistance is extended to such corporation, partnership, private organization, or sole proprietorship as a whole; or 
(ii) which is principally engaged in the business of providing education, health care, housing, social services, or parks and 
recreation; or 
(B) the entire plant or other comparable, geographically separate facility to which Federal financial assistance is extended, 
in the case of any other corporation, partnership, private organization, or sole proprietorship; or 
(4) any other entity which is established by two or more ofthe entities described in paragraph (1), (2), or (3); 
any part which is extended Federal financial assistance. 

42 U.S.C. § 2000d-4a (1988). See Karen J. Lewis and Charles V. Dale, Legislative Attorneys, American Law Division, 
Congressional Research Service, The Library of Congress, The Civil Rights Restorati.on Act of1987: Legal Analysis ofP.L. 
100-259, Rept. No. 88-171 A (July 12, 1988), p. 2 (hereafter cited as CRS, Legal Analysis ofP.L. 100-259). 

132 465 U.S. 555 (1984). The Supreme Court's decision in Grove City addressed the coverage and applicability of Title !X's 
prohibition on sex discrimination in programs receiving Federal financial assistance. In finding that Title IX coverage was 
limited to the specific program receiving Federal assistance, the Court built upon its earlier decision in North Haven Bd. of 
Educ. v. Bell, 456 U.S. 512, 538 (1982). To facilitate its analysis in Grove City, the Court focused on the "purpose and effect" 
of the Federal fmancial assistance. 465 U.S. at 573. Because the student grants increase the funds available for financial 
aid, the Federal financial assistance enables the college to enroll students who otherwise would not be able to afford higher 
education. Id. at 573-74. Thus, Title IX applied only to the college's financial aid program that was subsidized, in effect, by 
Federal education grants distributed directly to students. Id. With the decision in Grove-City the Court adopted program
specific coverage for Title IX, and by implication Title VI, instead of institution wide applicability. 

133 See Pub. L. No. 100-259, § 2, 102 Stat. 28 (codified at 20 U.S.C. § 1687 (1988)). See also CRRA Senate Committee Report, 
p. 2, 1988 U.S.C.C.AN. 3, 4. Although the congressional minority fought the passage of the Civil Rights Restoration Act of 
1987, they agreed that the Court's decision in Grove City should be reversed legislatively. The Senate Judiciary Committee 
minority stated, "There is no disagreement within the Committee that we should not permit or subsidize discrimination 
against minorities, women, persons with handicaps or the aged. Nor does the controversy arise over whether the decision of 
the Supreme Court in Grove City College u. Bell should be reversed. We agree on that point as well." CRRA Senate Committee 
Report, p. 37, 1988 U.S.C.C.A.N. 3, 35. 

134 This exemption protects the beneficiaries of Federal fmancial assistance from discrimination, while releasing them from the 
Title VI obligations intended to cover recipients. See CRRA Senate Committee Report, p. 24-25, 1988 U.S.C.C.A.N. 3, 26-27. 
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the enforcement tools available to the agencies in 
the event that they cannot secure Title VI com
pliance voluntarily. Before Grove City, Federal 
agencies asserted broad regulatory authority to 
enforce Title VI institutionwide.136 If a public or 
private entity received Federal assistance in any 
of its activities, the agencies would apply their 
nondiscrimination policies and regulations in all 
aspects of the organization.136 For example, if a 
university's math department received Federal 
financial assistance, the university would have to 
ensure nondiscrimination in all of its operations 
and programs as a condition for receipt ofFederal 
funds. Thus, through institutionwide regulatory 
coverage, agencies were able to prevent the Gov
ernmentfrom financially sponsoring any discrim
inatory activities. 

Although the decision in Grove City temporar
ily narrowed Title VI coverage, Congress restored 
the implementation and compliance authority of 
the agencies. As a result, the agencies have the 
power to apply institutionwide their rules, regula
tions, and orders prohibiting discrimination pur
suant to the nondiscrimination policy of Title 
VI.137 

Definition of Programs or Activities: 
The Application of Title Vi's 
Enforcement Mechanism to Entire 
Institutions 

The Civil Rights Restoration Act is significant 
not only because of its restoration of a broad 
application ofTitle VI's nondiscrimination policy, 
but also because of its effect on the enforcement 
mechanism available to Federal funding agen
cies, namely, the authority to terminate Federal 
assistance.138 Title VI provides that recipient 
compliance with its requirements may be effec
tuated by the refusal to grant or continue finan
cial assistance~139 However, the termination or 
refusal offunding must be "limited in its effect to 
the particular program, or part thereof, in which 
such noncompliance has been so found."140 

The fifth circuit's decision in Board of Public 
Instruction v. Finch is the principal case inter
preting the fund termination language ofTitle VI, 
as well as the other civil rights statutes.141 In 
Finch, the fifth circuit held that a Federal agency 
may terminate funds to a recipient under two 
conditions:142 (1) when the discrimination occurs 
specifically in the program or' activity receiving 
those funds, otherwise known as the "pinpoint-

135 CRRA Senate Committee Report, p. 7, 1988 U.S.C.C.A.N. 3, 9; CRS, Legal Analysis ofP.L. 100-259, pp. 2-3. Before and 
between the decisions inNorth Haven and Graue City, the lower courts were divided on the institutionwide coverage ofthe 
civil rights statutes and the reach of their implementing agency regulations. See Iron Arrow Honor Soc'y v.. Heckler, 702 
F.2d 549 (5th Cir. 1983), vacated and remanded on different grounds, 464 U.S. 67 (1983), on remand, 722 F.2d 213 (5th Cir. 
1984); Board ofPub. Instruction v. Finch, 414 F.2d 1068 (5th Cir.1969); United States v. Jefferson County Bd. ofEduc., 372 
F.2d 836 (5th Cir. 1966), cert. denied, Cadd Parish Sch. Bd. v. United States, 389 U.S. 840 (1967); Haffer v. Temple Univ., 
524 F. Supp. 531 (E.D. Pa. 1981), affd and remanded, 688 F.2d 14 (3rd Cir. 1982); Bob Jones Univ. y. Johnson, 396 F. Supp. 
597 (D.S.C. 1974), affd without op., 529 F.2d 514 (4th Cir. 1975). But see University ofRichmond v. Bell, 543 F. Supp. 321 
(E.D. Va. 1982);.Othenv. Ann Arbor Sch. Bd., 507F. Supp, 1376, 1387 (E.D. Mich. 1981), affd, 699 F.2d 309 (6th Cir.1983). 
Although the courts were divided on the issue of institutionwide coverage for all of the civil rights statutes, some courts 
distinguished the applicability ofTitle VI from the more restrictive application ofTitle IX. See CRS, Legal Analysis ofP.L. 
100-259, pp. 11-12. The institutionwide approach has beenjustified under Title VI based on the stricter scrutiny applied to 
race classifications than to sex classifications. See Othen, 507 F. Supp. at 1387. 

136 CRS, Legal Analysis ofP.L. 100-259, pp. 2-3. 

137 Pub. L. No. 88-352, § 601, 78 Stat. 252 (codified at 42 U.S.C. § 2000d (1988)). 

138 Id. § 60;2, 78 Stat. 252 (codified at 42 U.S.C. § 2000d-1 (1988)). 

139 42 U.S.C. § 2000d-1 (1988). 

140 Id. 

141 414 F.2d 1068 (5th Cir. 1969). See CRRA Senate Committee Report, p. 20, 1988 U.S.C.C.A.N. 3, 22. 

142 414 F.2d at 1078--79. 
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ing'' theory;143 or (2) if the federally funded pro that"eliminating discrimination against students 
gram of activity is affected by discrimination oc
curring elsewhere in the recipient's operations, 
otherwise known as the "infection" theory.144 

Although the Civil Rights Restoration Act does 
not alter the enforcement language of Title VI 
that existed prior to Grove City, the legislative 
history confirms that Federal funds designated 
for a specific purpose may be terminated under 
either the "pinpointing'' or "infection" theories, in 
the event that the agency cannot secure com
pliance voluntarily.145 The reach of fund termina
tion, including "infection" and effects of discrim
ination as well as "pinpointing," is important be
cause it allows agencies to review federally 
assisted programs in context. By examining each 
federally assisted program in relation to the en
tire operation of the recipient, the agencies are 
able to determine ifdiscrimination in a recipient's 
operations has a pervasive effect on the federally 
assisted program.146 For example, the "infection 
theory" has been approved when used to show 

is impossible in the absence of eliminating dis
crimination against faculty."147 Thus, the oppor
tunity for students to have equal educational op
portunities is denied when there is discrimination 
in faculty hiring.148 

Although the courts and Congress explicitly 
permit fund termination when a federally as
sisted program is affected or tainted by discrim
ination in the recipient's operations, they have 
not established specific criteria necessary to dem
onstrate the link between discrimination in a re
cipient's operations and its effects on thefederally 
assisted program.149 In Finch, the fifth circuit 
indicated that the burden is on the agency seeking 
to terminate funds to illustrate "either that a 
particular program is itself administered in a dis
criminatory manner, or is so affected by discrim
inatory practices elsewhere in the school system 
that it thereby becomes discriminatory."150 More
over, although the courts have recognized the 
validity of the "infection" theory established in 

143 "Pinpointing" refers to fund termination power that reaches only discrimination inprograms which receive Federal financial 
assistance directly. 

144 The legislative history of the Civil Rights Restoration Act provides the following example of an "infected" program: 

In the case of Grove City, for example, if there is discrimination in the math department, a fund termination remedy would 
be available because the funds from BEOG's [Federal education grants for students] flow throughout the institution and 
suppo1·t all ofits programs. 

CRRA Senate Committee Report, p. 20, 1988 U.S.C.C.AN. 3, 22. 

145 See CRRA Senate Committee Report, p. 20, 1988 U.S.C.C.AN. 3, 22. See also 42 U.S.C. § 2000d-1 (1988). 

146 See 414 F.2d at 1078-79. 

147 Islel:ioro Sch. Comm. v. Califano, 693 F .2d at 430 (citing United States v. Jefferson County Bd. ofEduc., 372 F.2d at 884-86). 

148 372 F.2d at 884. 

149 See CRS,LegalAnalysisof P.L.100-259, p. 29. 

150 414 F.2d at 1079 (emphasis added). Most court decisions have supported the use of the "infection theory," but some have 
found that the agencies have failed to meet their burden sufficiently. 
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Finch, some courts have rejected "infection" 
claims because either the agency regulations ~n
volved were too broad, or the agency did not dem
onstrate adequately the "infection" relation
ship.151 

Private Right of Action 
Title VI empowers Federal agencies to refuse 

funding to and terminate funding for any recip
ient found in violation of Title VI regulations, 
after an opportunity for an administrative hear
ing and voluntary compliance.152 Although Title 
VI expressly provides for administrative enforce
ment only, lower courts have consistently recog
nized private suits, also known as private rights 
or causes of action, as a means of enforcing Title 
VI.153 Courts have allowed such private individ
uals to initiate lawsuits under Title VI because, 

although fund termination may serve as an effec
tive deterrent to recipients, it may leave the vic
tim of discrimination without a remedy. Fund 
termination may eliminate entirely the benefit 
sought by the victim.154 

Although some lower courts have explicitly de
cided that a private right ofaction exists,155 most 
have addressed the merits ofa Title VI case with
out making the initial determination of a plain
tiff's right to bring the action.156 The Supreme 
Court has never ruled directly on the issue of 
private enforcement actions under Title VI. How
ever, the Courthas granted reliefto private plain
tiffs under the statute. For example, in Regents of 
University ofCalifornia v. Bakke,157 the Supreme 
Court allowed an individual plaintiff to recover 
under Title VI, without deciding whether a pri
vate right of action might be implied.158 

151 See, e.g., Brown v. Sibley, 650 F.2d 760, 768 (5th Cir.1981) (en bane); Seattle Univ. v. HEW, 621 F.2d 992, 994 (9th Cir. 
1980), vacated and remanded, 456 U.S. 986, on remand, 684 F.2d 611 (9th Cir. 1982) (On remand, the ninth circuit held 
that, in light of the Supreme Court's decision in North Haven Bd. ofEduc. v. Bell, HEW could issue Title IX regulations 
affecting employment practices in programs receiving Federal financial assistance.). 

152 42 U.S.C. § 2000d-1 (1988). As discussed earlier, agencies must also provide a written report to the Congressional committee 
having jurisdiction over the assistance program at issue delineating the bases for fund termination. Id. 

153 See, e.g., Neighborhood Action Coalition v. City of Canton, 882 F.2d 1012, 1015 (6th Cir. 1989); Larry P. v. Riles, 793 F.2d 
969, 977 n.3 (9th Cir. 1984); Montgomery Improvement Ass'n v. United States Dep't ofHous. and Urban Dev., 645 F.2d 291, 
294-97 (11th Cir. 1981); NAACP v. Medical Ctr., Inc., 599 F.2d 1247 (3d. Cir. 1979); Bossier Parish Sch. Bd. v. Lemon, 370 
F.2d 847 (5th Cir.), cert. denied, 388 U.S. 911 (1967); Soria v. Oxnard Sch. Dist., 386 F. Supp. 539 (C.D. Cal. 1974); 
Blackshear Residents Org. v. Housing Auth. of Austin, 347 F. Supp. 1138 (W.D. Tex. 1971); Hawthorne v. Kenbridge 
Recreation Ass'n, Inc., 341 F. Supp 1382 (E.D. Va. 1972); Gautreaux v. Chicago Hous. Auth., 265 F. Supp. 582 (N.D. Ill. 
1967). 

154 See, e.g., Cannon v. Univ. of Chicago, 441 U.S. 677, 705-06 (1979). 

155 See, e.g., NAACP v. Medical Ctr., Inc., 599 F.2d 1247 (3d Cir. 1979); Bossier Parish Sch. Bd. v. Lemon, 370 F.2d 847 (5th 
Cir.), cert. denied, 388 U.S. 911 (1967). 

156 See_. e.g., Serna v. Portales Mun. Schools, 499 F.2d 1147 (10th Cir. 1974). 

157 438 U.S. 265 (1978) (plurality opinion) (the plaintiff challenged a university admissions policy that effectively established 
race-based quotas). Six opinions were filed in this case. Five justices agreed with Justice Powell that the plaintiff should be 
admitted. Id. at 271. The remaining four judges would deny admission, but agreed that race may be considered as a factor 
in admissions decisions. Id. at 272. 

158 Although Bakke was ultimately decided on Title VI grounds, the Court assumed the existence of a private right of action for 
purposes of the case and did not expressly decide whether the plaintiff was entitled to bring the action. The issue was neither 
argued nor decided in the lower courts, and was, therefore, not properly before the Court. 438 U.S. at 283. 
Similarly, in La.u v. Niclwls, the Court granted relief to the plaintiffs on the merits of their case without addressing the 
private right of action issue. 414 U.S. 563 (1974) (the plaintiffs challenged a requirement of proficiency in English language 
with no corresponding remedial instruction). 
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In addition, in Bakke, four judges, in a concur
ring opinion, expressly determined that a Title VI 
private right of action exists.159 The concurring 
judges concluded that such implication would be 
proper and permitted, were the issue properly 
before the Court. The concurrence based its opin
ion on an analysis of the test pronounced in Cort 
v. Ash160 for determining whether Congress in
tended to create a private right of action under a 
statute. 

In Cort v. Ash, the Court developed four factors 
for determining whether a statute could be en
forced through a private right of action. First: was 
the statute enacted for the benefit of a special 
class of which the complainant is a member?161 

Where the language of the statute explicitly con
fers a right or duty on a class of persons, the 

Supreme Court generally has endorsed implying 
a private right of action.162 In Bakke, the concur
ring judges concluded that the language of Title 
VI confers a benefit on victims of racial discrim
ination.163 

Second: did Congress explicitly or implicitly 
intend to create or deny a private remedy?164 In 
statutes, such as Title VI, where the law clearly 
grants certain rights to a class of persons, an 
explicit intent to create a remedy is not necessary. 
However, an express intent to deny a private 
cause of action would be fatal to that implica
tion.165 The concurrence in Bakke concluded that 
the legislative history of Title VI, examined as a 
whole, indicated that Congress did not intend to 
deny a private right of action.166 

159 438 U.S. at 420-21 (Stevens, J. concurring and dissenting) Three other justices joined in the concurrence. Justice White 
adamantly denied the existence of a private right of action under Title VI. Id. at 380--87 (White, J ., dissenting). In all, four 
judges held that Title VI authorized a private cause of action; four others assumed that it did; only Justice White believed 
that it did not. 

160 422 U.S. 66 (1975). 

161 422 U.S. at 78. 

162 438 U.S. at420 n. 28 (St.evens, J., concurring and dissenting). 

163 Id. The Bakke decision also considered the constitutional legitimacy of affirmative action in higher education. The most 
recent Supreme Court case addressing affirmative action isAd.arand v. Pena, 63 U.S.L.W. 4523 (June 12, 1995), which held 
that affirmative action plans developed by Congress are subject to the same standard of review, strict scrutiny, as State and 
local affirmative action plans. Some people "'l'i.ew theAdarand decision as sharply restricting affhmative action, by applying 
the strict scrutiny standard to any classification that uses race as a basis for decisionma.king. Others note that the court 
extended the strict scrutiny test, applicable to State and local programs since 1989, and acknowledged that the persistence 
ofdiscrimination in our country may justify the use ofrace-conscious remedies in certain situations. This Commission report, 
however, does not address the issue ofaffirmative action or disputed questions of whether or how theAdarand decision might 
apply to Title VI enforcement. Future Commission reports will assess both the Adarand decision and Federal affirmative 
action programs. 

164 422 U.S. at 78. 

165 422 U.S. at 82. 

166 Bakke, 438 U.S. at 420 n.28. (Stevens, J., concurring and dissenting). The dissent disagreed, cont.ending that the legislative 
history of Title VI did not evince an explicit intention to foreclose such an implication. Id. at 381-82 (White, J. dissenting). 
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Third: would a private right of remedy frus
trate the underlying purpose of the legislative 
scheme.167 The Bakke concurrence argued that 
Title VI involved personal rights and was drafted 
for a remedial purpose which would be hindered 
significantly without a private remedy to comple
ment the agency procedures.168 

Fourth: is the subject matter at issue tradition
ally a State concern?169 The concurring judges in 
Bakke concluded that Title VI obviously was not 
an exclusive ,State concern, because Title VI 
rights are federally created, and the expenditure 
of Federal funds justifies the prohibition against 
using such funds to further racial discrimina
tion_110 

Although the Supreme Court has not expressly 
decided whether Title VI authorizes a private 
right of action, it has implied such a right. In 
Cannon u. University of Chicago,171 an action 
brought under Title IX of the Higher Education 
Amendments Act of 1972, 172 the Court concluded 

that individuals injured by discriminatory prac
tices of Federal funding recipients could maintain 
an action directly against recipients, rather than 
navigate the administrative procedures of the 
funding agency to terminate recipients' fund
ing.173 The Court provided two rationales for per
mitting private actions. First, the administrative 
procedures of the funding agency generally ex
clude the injured individual from participation 
after filing a complaint.174 Second, Title VI 
regulations do not provide complainants a direct 
remedy, since agency authority is limited toter
mination of funding to the recipient.175 Lower 
courts have consistently applied the ruling in 
Cannon to Title VI cases. 176 

In 1986 Congress added a section to Title VI 
providing that States are not immune from suit 
for violation of Title VI.177 By referring to 
remedies available at law and in equity, the lan
guage of the provision indicates that Congress 
intended to permit a private right of action under 

167 422 U.S. at 78. 

168 438 U.S. at 420 n. 28. (Stevens, J ., concurring and dissenting). Again, the dissent disagreed, arguing that Congress intended 
the statute to be enforced only through administrative process. The dissent stated that Title VI's procedural safeguards 
indicated that Congress did not intend to allow a private party to circumvent such process. The dissent also argued that the 
inclusion of explicit provisions for private rights of action in Titles II and VII oftne same Act further precluded implying the 
same right under Title VI. Id. at 381-83 (White, J., dissenting). 

169 422 U.S. at 78. 

170 438 U.S. at 420-21 n.28 (Stevens, J., concurring and dissenting). 

171 441 U.S. 677 (1979). 

172 20 U.S.C. §§ 1681-1688 (1988). Although this case involved Title IX, rather than Title VI, the Court looked to the regulations, 
case law, and legislative history of Title VI to interpret Title IX, because Title VI served as a model for legislating Title IX. 
Specifically, "[a] major part ofthe analysis was that Title IX had been derived from Title VI, that Congress understood that 
private remedies were available under Title VI, and that Congress intended similar remedies to be available under Title IX. 
Furthermore, it was the unmistakable thrust ofthe Cannon Court's opinion that the congressional view was correct as to 
the availability of private actions to enforce Title VI." Guardians Ass'n v. Civil Service Comm'n, 463 U.S. 582, 594 (1983) 
(citing Cannon, 441 U.S. at 694-703, 710-16.). 

173 441 U.S. at 696-703. 

174 Id. at 706--08 n. 41 (citations omitted). 

175 Id. 

176 See, e.g., Neighborhood Action Coalition v. Canton, 882 F.2d at 1015; Larry P. v. Riles, 793 F.2d at 977 n.3; Montgomery 
Improvement Ass'n v. United States Dep't of Hous. & Urb. Dev., 645 F.2d at 294-97. 

177 Rehabilitation Act Amendments of 1986, Pub. L. No. 99-506, title X, § 1003, 100 Stat. 1845 (codified at 42 U.S.C. § 2000d-7 
(1988)). 
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Title VI.178 According to the Department of Jus
tice, this congressional codification of a private 
right of action should prevent any relitigation of 
the issue.179 

Coordination of Federal Title VI 
Enforcement 

Effective implementation and enforcement of 
Title VI should convince a recipient that (1) the 
financial assistance provided by the program is 
essential to the operations of the recipient's pro
gram; (2) voluntary compliance with the agency's 
Title VI regulations will allow the recipient to 
receive and retain Federal financial assistance; 
and (3) the assistance will be withheld if dis
crimination exists in its program, or ifdiscrimina
tion elsewhere in its operations affects the pro
gram.180 

The primary goal of Title VI is to ensure equal 
access to the benefits of federally assisted pro
grams and to prevent the Government froni par
ticipating indirectly in discriminatory programs 
through its financial support of those activities.181 
Although all funding agencies share this ultimate 
goal, the diversity of their programs and recip
ients makes it difficult to monitor the quality of 
each agency's implementation and enforcement 
efforts. Since the inception of Title VI, the Federal 
Government has faced the challenge of providing 
uninterrupted financial support to recipient pro
grams serving the needs of beneficiaries, while 
also ensuring that those recipients do not dis
criminate against the beneficiaries they serve. 

Therefore, th.e most important challenge is to 
establish and itlaintain a consistent and effective 
mechanism for coordinating the Title VI enforce
ment efforts of the affected Federal agencies, each 

of which is charged with enforcing the law with 
respect to its own recipients. Coordination of Title 
VI implementation and enforcement is compli
cated by the number and diversity of agency pro
grams. Coordination of enforcement efforts may 
be hindered by conflicting interpretations and pri
orities of different Federal agencies.182 Moreover, 
agencies, typically resentful of intrusion by other 
agencies, may be reluctant to coordinate their 
activities, adhere to each others' interpretations, 
or relinquish any enforcement responsibility. Al
ternatively, other agencies' enforcement efforts 
under Title VI may provide an agency with a basis 
for evading any enforcement responsibilities. 183 
This is particularly true when agencies sign dele
gation agreements to share Title VI responsibil
ity, butfail to delineate responsibility in the event 
that there is overlap or conflict in program juris
diction. 

Coordination of Title VI enforcement efforts 
among the affected agencies isparticularly impor
tant given that many recipients receive funds 
from more than one agency. Without effective 
coordination and mon,itoring, a recipient could 
compensate for the loss of funds terminated by 
one agency by obtaining additional funds from 
another agency. This type of evasion would re
move the financial incentive to comply with Fed
eral nondiscrimination policy.184 Additionally, if 
agencies set different standards for meeting the 
requirements of Title VI, or do not set any regu
latory or policy standards for ensuring non
discrimination, then a recipient desiring to com
ply with Title VI would not know how to meet the 
statutory requirements. Similarly, a recipient de
siring to violate Title VI could use the inconsis
tency of standards to its own advantage. The 

178 42 U.S.C. § 2000d-7(a) (2) (1988). 

179 Deval L. Patrick, Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to Mary Frances 
Berry, Chairperson, U.S. Commission on Civil Rights, Apr. 28, 1995. 

180 See Title VI, p. 843. 

181 42 U.S.C. § 2000d (1988). See also H.R. Doc. No. 124, 88th Cong., 1st sess., 1963, p. 2, reprinted in 110 U.S.C.C.AN. 2392. 

182 Title VI, p. 843. 

183 Ibid. 

184 Ibid. 
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recipient either could continue to discriminate 
while the agencies resolve their differences or 
could claim to comply with Title VI when in fact it 
did not comply with the nondiscrimination re
quirements.185 

Since the objective of Title VI can be achieved 
only if recipients are convinced that disparate 
treatment of beneficiaries will be financially det
rimental, a failure of the agencies to act uniformly 
may undermine their enforcement efforts.186 Yet, 
if agencies agree to accept basic standards and 
procedures for the implementation and enforce
ment of Title VI, duplicate enforcement efforts 
may be eliminated. 

Efforts at Enforcement Coordination 
Congress sought to achieve consistency in im

plementation and enforcement of Title VI by re
quiring each covered agency to issue "rules, reg
ulations, or orders of general applicability," and 
by requiring their approval by the President.187 

To further promote uniformity, the Department of 
Justice assisted in drafting the initial regulations 
by issuing a guide containing specific policy state
ments regarding the goal of Title VI and the pro
cedure to be followed for establishing noncom
pliance.188 Although affected agencies submitted 
proposed regulations within the time frame set 
forth by the Department of Justice, the regula
tions proposed were so contradictory that a task 
force was created to work out a consistent frame
work.189 The task force initially completed regula
tions for the Department of Health, Education 
and Welfare. These regulations were used as a 

185 Ibid., p. 845. 

186 Ibid. 

187 42 U.S.C. § 2000d-1 (1988). 

188 28 C.F.R. § 50.3 (1994). 

model for regulations submitted by the other 
agencies. Mer 6 months of drafting and redraft
ing, agencies' regulations were approved by the 
President and published in the Federal 
Register.190 

Although effectiveness of enforcement efforts 
would depend partly on how recipients responded 
to the requirements imposed by the new regula
tions, Title VI's ultimate success hinged on how 
well the agencies would be able to function to
gether under the regulations. ''In this regard, 
proper recognition was given to the fact that some 
coordinating mechanism would continue to be 
necessary; even given an almost identical frame
work, the degree of dedication of each agency 
could differ and the interpretation given the regu
lations by each agency could conflict, thus under
mining the impact of Title VI."191 

The President's Coordination Council 
Recognizing that the enactment of Title VI had 

created "a problem of coordination," Vice Presi
dent Humphrey recommended the implementa
tion of "facilities for consultation and cooperation 
at all levels of the Federal Government, and with 
other public and private groups as well."192 

Humphrey proposed the establishment of a 
group, not to "carry an operational burden, but 
rather ... to offer leadership, guidance, support, 
advance planning, evaluation, and advice to fos
ter and increase individual agency effectiveness, 
cooperation and coordination."193 Humphrey ad
vised that "present circumstances [did] not ap
pear to require the creation of a new civil rights 

189 See Title VI, p. 846. See also U.S. Commission on Civil Rights, Title VI One Year After (1966), p. vii. 

190 See Title VI, p. 846. 

191 Ibid., p. 857, qu.oting Vice President Humphrey, speech before the U.S. Commission on Civil Rights, National Conference on 
Equal Opportunity in Federally Assisted Programs, Jan. 28, 1965. 

192 Allan Wolk, The Presidency and Black Ciuil Rights (1971), p. 178 (hereafter cited as Wolk). 

193 Hubert H. Humphrey, Vice President-elect, "Report to the President on the Coordination of Civil Rights Activities in the 
Federal Government," Jan. 4, 1965, box 403, EX FG 731, 15, WHCF, LBJL. 
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agency or the appointment of a single 'czar' with factors contributed to the transfer. President 
overriding authority to compel or direct specific Johnson explained that: 
agency action."194 Instead, reliance should be 
placed upon each agency's using its own resources The departments and agencies ... in cooperation with 
and reserving operational responsibility.195 the President's Council on Equal Opportunity, [had] 

embarked on a coordinated program of enforcement of Accordingly, only 7 months after the passage of 
the provisions of that Title; ... the issues hereafterTitle VI in 1964, President Johnson issued Execu
arising ... [would] be predominately legal ... There-tive Order 11,197, establishing the President's fore ... the Attorney General [should] assist Federal 

Council on Equal Opportunity.196 The order ap Departments and Agencies to coordinate their pro
pointed Vice President Humphrey chairperson of grams and activities and adopt consistent and uniform 
the Council and designated 16 agency, commis policjes, practices and procedures.201 

sion, and department heads to serve on the Coun
cil.197 The Council was intended to initiate an The statement that agencies had embarked on 
information flow from the agencies to a central a coordinated enforcement program was not com
ized unit through regular reports and meetings to pletely accurate. The Council had developed a set 
resolve common problems. It would thereby serve of guidelines on coordinated Title VI enforcement 
as a forum through which. agencies could develop action for the Department of Health, Education 
procedures for coordinating their Title VI enforce and Welfare; however, the guidelines never had 
ment efforts.198 However, the Council was not been issued and the coordination plans had not 
established to compel the agencies to act. 199 been signed by the participating agencies at the 

Six months after the Council was created, it time of the Council's abolition.202 Moreover, the 
was abolished, and respon!,ibility for coordination statement that future coordination issues would 
was assigned to the Attorney General.200 Several 

194 Ibid. 

195 Ibid. pp. 161-62. See also Wolk, pp. 178-79; Federal Enforcement Effort, pp. 649-50. 

196 Exec. Order No.11,197, 3 C.F.R. 278 (1964-1965), revoked l,y Exec. Order No.11,247, 3 C.F.R. 348 (1964-1965), superseded 
by Exec. Order No. 11,764, 3 C.F.R. 849 (1971-1975), revoked l,y Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 
42 U.S.C. § 2000d-1 (1988). 

197 See Title VI, pp. 857-58 ("By thus requiring the appointment ofofficials who were in responsible enough positions to commit 
their agencies by their policy decisions, the Order in effect forced the involved agencies to select representatives who could 
serve as internal and external coordinators of civil rights affairs. It encouraged and perhaps necessitated the development 
of civil rights organizations in the agencies that could effectuate the Regulations, circulate civil rights information within 
the agency, develop a broad enough perspective to view Title VI in conjunction with other civil rights activities, and work 
with the program people to develop plans for Title VI implementation."). 

198 See Wolk, pp. 180--81. 

199 See ibid. Department of Justice officials differed concerning what type of coordinating mechanism should be put in place. 
There were two schools of thought: the "LeRoy Collins approach" and the "Norbert Schlei approach." The former desired a 
coordination "czar" who would be provided with sufficient staff and authority to ensure that civil rights enforcement would 
be achieved. Proponents of this approach called for centralization of the many aspects of enforcement into a single unit. 
However, proponents of the "Norbert Schlei approach" favored a decentralized approach. They preferred to allow each 
department or agency handle its own Title VI activities. Ibid. 

200 See Fed.eral Enforcement Effort, p. 651 ("The Council 'never got off and running' ... Its t.ies to the President's staff were not 
close, and conflicts arose."(quoting Wiley Branton, former Director, President's Council on Equal Opportunity, interview, 
Apr. 6, 1970)). 

201 Exec. Order No. 11,247, 3 C.F.R. 348 (1964-1965), superseded by Exec. Order No. 11,764, 3 C.F .R. 849 (1971-1975), revoked 
by Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-l (1988). 

202 See Federal Enforcement Effort, pp. 652-53. 
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be predominately legal in character was mis
taken. Determinations regarding the scope of 
Title VI and the development of such matters as 
uniform compliance standards certainly involved 
legal considerations. However, the ultimate suc
cess of Title VI enforcement efforts depended 
upon the willingness of agencies to coordinate 
effective implementing actions.203 

Executive Order 11,247 
Executive Order 11,247 formally assigned Title 

VI enforcement coordinating authority to th& At
torney General and revoked Executive Order 
11,197.204 The new order conferred on the Attor
ney General basically the same responsibility and 
power that had belonged to the President's Coun
cil. That responsibility included assisting Federal 
agencies in coordinating their programs and ac
tivities and adopting uniform policies, practices, 
and procedures for enforcement of Title VI.205 The 
order empowered the Attorney General to prom
ulgate such rules and regulations as he might 
deem necessary to carry out the responsibility 
assigned by the order. The order also directed all 
departments and agencies to cooperate with the 
Attorney General and to provide requested ma
terial and information.206 

However, the order failed to include several 
critical provisions. First, it did not require agen
cies to designate a full-time official of a high rank 
to direct agency efforts and to serve as a liaison 
with the Department of Justice.207 Second, the 
order neglected to set dates for accomplishment 
by the Department of Justice of its coordination 
tasks. Finally, because the order only conferred 
on the Attorney General the responsibility of as
sisting agencies to adopt and coordinate enforce
ment policies, the Attorney General did not con
strue this responsibility as providing authority to 
compel agencies to act under Title VI. To the 
contrary, the Attorney General perceived the 
Department of Justice's coordination obligation to 
be merely "a moderating force which keeps civil 
rights enforcement at a steady and even 
speed.'>2os The Attorney General "felt that he 
could not tell other Cabinet heads what to do. He 
could not, for example, 'police the [D]epartment of 
Agriculture,' because the secretary of that depart
ment was equal in position to him .... [He had] 
the power of persuasion; otherwise [he had] no 
power.'>2o9 As former Attorney ,General Ramsey 
Clark stated, "more often than not [the Depart
ment of Justice] assumed a restraining role in ·its 
interdepartmental relations."210 The Attorney 

203 See Title VI, p. 859 ("While it is questionable whether the Council had in fact served its purpose or whether other reasons 
existed for its abolition, it is true that there was less need for the Council, since anticipated problems did not require regular 
meetings of high-level policy makers for their resolution. Future problems would be associated with the methods of 
investigation, obtaining voluntary compliance, and establishing evidence to prove discrimination at hearings. There was 
nothing to suggest, however, that. the problems would be purely legal, nor that there was no longer need for some organ 
modeled after the Council, such as an independent coordinator. Nevertheless, the method chosen was an office established 
in the Justice Department to coordinate Title VI activities within the Federal government."). See also Federal Enforcement 
Effort, pp. 652-53. 

204 Exec. Order No. 11,247, 3 C.F.R. 348 (1964-1965). 

205 See Federal Enforcement Effort p. 654, citing Exec. Order No. 11,247, § 1. 

206 See ibid., pp. 655-57, citing Exec. Order No.11,247, §§ 1, 2. 

207 Ibid., pp. 655-56. 

20s Wolk, p. 205. 

209 Ibid., p. 195, quoting from interview with Ramsey Clark. 

210 Ibid, p. 189. 
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General's prior reluctance to police the funding 
agencies represented one of the "unofficial" rea
sons for laterproviding the Attorney General with 
coordination authority for all the agencies with 
Title VI responsibilities. 

Executive Order 11,764 
In early 197 4, President Richard Nixon signed 

Executive Order 11,764, revoking Order 11,247. 
This new order (1) directed that agencies extend
ing financial assistance had primary responsi
bility for effectuating Title VI, and (2) clarified 
and broadened the role of the Attorney General. 
It directed the Attorney General to "coordinate" 
agency enforcement of Title VI, rather than mere
ly to "assist" agencies "to coordinate.'7211 The order 
also directed the Attorney General to adopt mini
mum standards and procedures for the im
plementation of Title VI, including investigations, 
compliance reviews, and steps to secure voluntary 
compliance.212 Agencies were mandated to act "in 
accord with" these standards and procedures. 213 

The order also preserved the power in Executive 
Order 11,247 of the Attorney General to issue 
necessary rules and regulations for carrying out 
his functions, and added to it the power to issue 

orders.214 Also retained was a provision mandat
ingthat the agencies "cooperate with the Attorney 
General in the performance of his functions under 
this order.'7215 Finally, the-order delegated to the 
Attorney General the President's authority to ap
prove Title VI agency regulations.216 The new 
provisions represented significant improvements 
over Executive Order 11,247. For example, the 
power to issue minimum requirements for im
plementation of Title VI embodied great potential 
for effecting a uniformly high quality of agency 
enforcement efforts.217 However, again, the Pres
ident's directive neglected to include language 
from which the Attorney General might derive 
the authority to compel agencies to fulfill their 
responsibilities under Title VI. 

Executive Order 12,250 
In November 1980, President Carter issued 

Executive Order 12,250 revoking Executive Order 
11,764. Like Executive Order 11,764, Executive 
Order 12,250 provides the Attorney General with 
the authority vested in the President by Title VI 
to approve all agency rules, regulations, and or
ders.218 The order further requires the Attorney 
General to "review the existing and proposed 

211 See Federal Enforcement Effort, pp. 657-58, citing Exec. Order No. 11,764, § 1. 

212 Ibid., p. 658, citing Exec. Order No. 11,764, § 1 and 2(b). 

213 Ibid., citing Exec. Order No. 11,764, § 2(c). These provisions were "significant improvements" over Executive Order 11,247. 
By providing the Attorney General with the authority to issue minimum requirements for investigating and enforcing Title 
VI, the Department ofJustice had the potential to ensure consistent, high quality Title VI enforcement, and to develop and 
improve methods for detecting, measuring, and remedying discrimination and inequity in provision ofservices. 

214 Ibid., citing Exec. Order No. 11,764, § 1. 

215 Ibid._, p. 659, citing Exec. Order No. 11,764, § 2(a). 

216 Ibid., citing Exec. Order No. 11,764, § 3 (The new order conferred "unprecedented management authority on the Attorney 
General in the area of Title VI coordination."). 

217 Ibid., p. 658. 

218 Exec. Order No. 12,250, § 1-101, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). This order also applies to Title 
IX ofthe Higher Education Amendments Act of 1972, Section 504 of the Rehabilitation Act of 1973, and "any other provision 
of Federal statutory Jaw which provides ... that no person in the United.States shall, on the ground ofrace, color, national 
origin, handicap, religion, or sex, be excluded from participation in, be denied the benefits of, or be subject to discrimination 
under any program or activity receiving Federal financial assistance." 
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rules, regulations, and orders" of the Federal 
agencies affected by Title VI "in order to identify 
those which are inadequate, unclear or unneces
sarily inconsistent."219 The order further directs 
the Attorney General to issue guidelines for es
tablishing reasonable time limits on such mea
sures as securing voluntary compliance, initiat
ing sanctions, and referring cases of noncom
pliance to the Department of Justice.220 

To effect these coordination responsibilities, 
the order mandates that the Attorney General 
"promptly prepare a plan for the implementation 
of this order.'>221 It also directed the Attorney 
General to establish and implement a schedule 
for reviewing agencies' regulations. 222 The order 
instructs the Attorney General to· establish spe
cific guidelines and standards on a variety of 
topics, such as developing consistent and effective 
recordkeeping and reporting requirements; shar
ing and exchanging compliance records, findings, 
and relevant documentation; developing compre
hensive employee training programs; developing 
effective information programs; and developing 
cooperative programs with State and local agen
cies.223 Executive Order 12,250 also requires the 
Attorney General to initiate "cooperative pro-. 
grams between and among agencies.'>224 The or
der further directs the Attorney General to "peri-

odically evaluate the implementation of the non
discrimination provisions" of affected statutes 
and advise the heads of the relevant agencies of 
the results of such evaluations and recommenda
tions for improvements in implementation and 
enforcement efforts.225 To facilitate cooperation 
and coordination among the agencies, the order 
requires the Attorney General to carry out re
sponsibilities "in consultation with" the affected 
agencies.226 It further requires the Attorney Gen
eral to report annually to the President on the 
Department of Justice's progress towards achiev
ing the goals of Executive Order 12,250. The an
nual report should include the Attorney General's 
recommendations for changes in implementation 
and enforcement efforts.227 

The order directs agencies to "cooperate" with 
the Attorney General and to furnish reports and 
information as might be requested.228 It also re
quires each agency to "issue appropriate imple
menting directives" "consistent with the require
ments prescribed by the Attorney General" and 
"subject to the approval of the Attorney Gen
eraJ.'>229 The order further instructs each agency 
to submit plans for implementing its responsi
bilities within 60 days after the date set by the 
Attorney General.230 

219 Exec. Order No. 12,250, § 1-202, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

220 Id.§ 1-204. 

221 Id. § l--301. 

222 Id.§ 1-205. 

223 Id.§ 1-206. 

224 Id.§ 1-207. 

225 Id. § l--302. 

226 Id. § 1--301. 

227 [d. §§ 1--303, 1--304. Section 1-305 provides that the Attorney General will serve as chair in the Interagency Coordinating 
Council established by Section 507 of the Rehabilitation Act of 1973, 29 U.S.C. 794(c) (1988). 

228 Exec. Order No. 12,250, § 1-401. 

229 Id.§ 1-403. 

230 Id. § 1-403. Section 1-501 provides that 28 C.F.R. §§ 42.410-42.415, regarding the Department of Justice's coordination of 
enforcement of Title VI, shall remain in effect until revoked or modified. Executive Order.12,250 resulted in the creation of 
the Office of Coordination and Review, within the Department of Justice's Civil Rights Division. The office is responsible for 
coordinating and reviewing agencies' Title VI enforcement policies and regulations. 
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Division of Executive Authority and 
Responsibility Under Title VI 

The Department of Justice 
Present authority and responsibility for coor

dinating Title VI implementation and enforce
ment efforts remains vested in the Attorney Gen
eral under Executive Order 12,250. Although the 
order assigns implementation and enforcement of 
Title VI primarily to each agency extending Fed
eral financial assistance, the Department of 
Justice's Coordination and Review Section, 
through the Assistant Attorney General in charge 
of the Civil Rights Division, has the responsibility 
of ensuring that such agencies meet their Title VI 
responsibilities. 

The Coordination and Review Section serves 
an ongoing coordination function with respect to 
affected agencies. As part of that function, it is 
required to provide guidance to agencies relative 
to their Title VI implementation and enforcement 
policies and practices. As a complement to attor
neys and paralegals, the Section is staffed with 
professionals designated as "coordinators." The 
coordinators' function is to oversee and monitor 
agency Title VI enforcement efforts, and provide 
technical assistance to those agencies, as neces
sary, to ensure uniform enforcement. 

Title VI Agencies 
In enacting Title VI, Congress explicitly estab

lished a national policy against discrimination in 
federally assisted programs and activities. As evi
denced by the statute, Congress intended that the 

policy be implemented through administrative 
rulemaking.231 To define the scope of Title VI's 
antidiscrimination principle, Congress mandated 
agencies to promulgate standards, in the form of 
rules, regulations, and orders, governing the ad
ministration of Title VI.232 Congress thereby 
vested Federal agencies with the power to define 
the discrimination forbidden by Title VI.233 

The requirement that agencies develop such 
standards represented part of a compromise be
tween proponents and opponents of Title VI.234 

That compromise -was necessary "to reconcile 
seemingly irreconcilable views concerning 
whether [T]itle VI should reach only de jure dis
crimination or de facto discrimination as well.'7235 

As such, "[t]he key to the compromise was the 
decision to authorize the . . . agencies to adopt 
their own regulations for enforcement of the gen
eral antidiscrimination clause.'7236 In particular, 

[a]n examination of the legislative history of[T]itle VI 
... shows that ... "Discrimination" in section 601 is no 
vague term to be defined once authoritatively and fro
zen into law; rather it is a broad term that Congress 
deliberately chose to provide a basis for an evolving 
agency policy expressed through administrative rule
making authority.237 

Fund Termination 
Another component of the compromise was to 

afford agencies some flexibility in enforcing Title 
VI.238 As one means of enforcement, Congress 
expressly vested agencies with the power to dis
continue financial support to funding recipients 

231 See 42 U.S.C. § 2000d-1 (1988). See also Abernathy, p. 41. 

232 See, e.g., 110 Cong. Rec. 13,126 (1964) (statement of Sen. Gore) (The House version left doubt as to whether agencies were 
required to issue rules and regulations; however, the Dirksen-Mansfield substitute replaced "may" with "shall," mandating 
the issuance of such standards.). 

233 See Abernathy, p. 3. Congress adopted neither an affects nor an intent test for discrimination; rather, it authorized agencies 
to make the choice through regulations, thereby providing them the power to define the discrimination forbidden by Title 
VI. See also Title VI, p. 834. 

234 Abernathy, p. 28. 

235 Ibid. 

236 Ibid. 

237 Ibid., p. 41. 

238 Ibid., p. 29. 
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found to be in noncompliance. 239 From its intro
duction, Title VI did not make the termination of 
Federal assistance mandatory.240 It merely pro
vided that agencies were not required to extend 
financial assistance to programs or activities ad
ministered in a discriminatory manner.241 How
ever, it subsequently became clear that termina
tion offunding was necessary as a means of enfor
cement. Otherwise, agencies might be 
discouraged from taking enforcement action, 242 or 
the policy might be subject to abuse of discretion 
by agencies. 243 

Nevertheless, controversy surrounded the de
cision to make the language mandatory. 244 First, 
opponents argued that this type of executive 
power contradicted the administration's intent. 245 

They contended that President Kennedy had not 
believed that he had the power to terminate funds 
in a "general way" and felt it unwise to provide 
any president with such authority. 246 Second, op
ponents were concerned thatTitle VI provided the 
Executive branch with unprecedented and un
bridled power to control the allocation of Federal 
funds, a function constitutionally delegated to 
Congress.247 Third, opponents feared that fund 

239 "[A]ny other means authorized by law" includes agency suits to enforce contractual nondiscrimination provisions and 
compliance with agency regulations, as well as suits brought by the DepartmentofJustice under Title VI, where the recipient 
is a public entity.See, e.g, 28 C.F.R. § 50.3 (1994); 29 C.F.R. § 100.8(d) (1994). 

240 See 110 Cong. Rec. 6546 (1964) (statement of Sen. Humphrey); id. at 1501 (statement of Rep. Willis). 

241 See id. at 6546 (statement of Sen. Humphrey). See also Celeda, p. 6 (the original version of Title VI contained little more 
than the Presidential message and in it cut-off of funds was discretiona1y). 

242 See, e.g., Subcommittee Hearings, Part III, at 2244 (statement of Rep. Kastenmeir). See also Title VI, at 835. 

243 See e.g., 110 Cong. Rec. 2481 (1964) (statement ofRep. Ryan) ("For those who are so alarmed about this discretion placed in 
the hands of the [F]ederal administrators and department heads, I would encourage themto support an amendment to make 
mandatory the denial of funds for segregated programs. Then they would not have to worry about the use of discretion."). 

244 See, e.g., House Report, Part 1, at 65-66, 110 U.S.C.C.AN. 2434 (Minotjty Report) (Title VI of the.Committee bill "[a]mends 
every [F]ederal statute setting up or appropriating money for any program or activity involving Federal financing by a 
mandatory requirement that every Federal department and agency 'shall take action to effectuate' the purposes of the 
[A]ct.... This makes available to the President and ...the Attorney General, enormous and unlimited funds for sociological 
manipulation in the field of civil rights." (emphasis added)); id. at 114-17, 110 U.S.C.C.A.N. 2480-84 (Minority Report) 
(additional views of Hon. William C. Cramer). See also 110 Cong. Rec. 1588 (1964) (statement of Rep. Tuck); id. at 1532 
(statement of Rep. Willis). 

245 See, e.g., 110 Cong. Rec. 2480 (1964) (statement of Rep. Flynt); id. at 2477 (statement of Rep. Mathews); id. at 2464 
(statement ofRep. Poffi; id. at 2466 (statement of Rep. Elliot). 

246 See, e.g., id. at 2490 (statement of Rep. Boggs); id. at 2464 (statement of Rep. Poffi; id. at 2463 (statement ofRep. Whitener); 
House Report, Part 1, at 102, 110 U.S.C.C.A.N. 2469 (Minority Report) (additional views of Hon. William Cramer). Cf., 110 
Cong. Rec. 7067-68 (1964) (statements of Sens. Pastore and Ribicofi) (explaining that President Kennedy's statement 
concerning terminating funds in a "general way" was directed at terminating funds to an entire State without regard to the 
particular geographical area or assistance program in which dfacrimination had occurred-in other word.-;, the President 
was opposed to "blanket withdrawal of federal expenditures from a State," and not fund termination per se.); see also id. at 
8361 (statement of Sen. Eastland); id. ·at 8627 (statement of Sen. Humphrey); id. at 8424 (1964) (statement of Sen. Ribicoffi. 

247 See, e.g._. id. at 8630 (statement of Sen. Sparkman); id. at 8359 (statement of Sen. Eastland); id. at 2498 (statement of Rep. 
Seldon); id. at 2498 (statement of Rep. Long); id. at 2469 (statement of Rep. Dowdy); id. at2463 (statement ofRep. Whitener). 
See also id. at 13,332 (1964) (statement of Sen. Gore) ("I think it is the responsibility of the legislative branch ... to prescribe 
the conditions under which Federal aid is extended. Ifwe surrender this responsibility to the Executive, ... [ w ]e will have 
delegated to the Executive an important part of the legislative function and we will have seriously limited a source of 
legislative power, control over the purse strings."). See U.S. CONST. art. I, § 8. 
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termination would potentially hurt the very bene
ficiaries that Federal assistance programs aimed 
to serve.248 Finally, opponents of Title VI did not 
want the agencies to have the authority to ter
minate funds either to an entire State, when dis
crimination existed only in one geographical area, 
or to one program when discrimination existed 
only in another.249 

In response to each of these concerns, sponsors 
ofthe legislation maintained that the goal was to· 
end discrimination, not to deny Federal financial 
assistance. Therefore, the final language of Title 
VI requires agencies to take proactive steps to 
achieve voluntary compliance and to employ fund 
termination only as a last resort.250 Accordingly, 

the final version of Title VI, in addition to allow
ing agencies to terminate funds, provides for pro
cedural safeguards to protect recipients and bene
ficiaries from financial detriment and abuse of 
agency discretion.251 

Procedural Safeguards Against Agency 
Indiscretion 

One such safeguard was the mandate that 
agencies promulgate standards governing the ad
ministration of Title VI.252 This provision was 
intended to guarantee the development of consis
tent standards of nondiscrimination.253 Another 
safeguard was the requirement that all agency 
standards receive presidential approval before 

248 See, e.g., 110 Cong. Rec. 2490 (1964) (statement of Rep. Boggs); id. at 1(?16 (statement of Rep. Ashemore); id. at 2483 
(statement of Rep. Downing); id. at 2498 (statement of Rep. Willis). See also id. at 2463 (In response to a suggestion by the 
United States Commission on Civil Rights that he should terminate Federal assistance to the State ofMississippi because 
it refused to desegregate its schools, President Kennedy had stated that "in many instances the withholding offunds would 
only serve to further disadvantage those that I know the Commission would want to aid .... And elimination or reduction 
of-such programs obviously would fall alike on all within the State and in some programs perhaps even more heavily on 
Negroes."). 

249 See.. e.g., id. at 2464 (statement of Rep. PoID; id. at 2463 (statement of Rep. Whitener). 

250 See, e.g., 110 Cong. Rec. 2488 (1964) (statement of Rep. Cormon); id. at 1538, 2468 (statement of Rep. Rodino); id. at 1520 
(statement of Rep. Celler). See also id. at 8920 (statement of Sen. Williams); id. at 8345 (statement of Sen. Proxmire); id. at 
7103 (statement of Sen. Javitts); id. at 7063 (statement of Sen. Pastore) ("As a general rule, cutoff of funds would not be 
consistent with the objective of the federal assistance statute"); id. at 7059, 7060 (statement of Sen. Pastore); id. at 7059, 
7066 (statement ofSen. RibicoID; id. at 6562 (statement of Sen. Kuchel); id. at 6544 (statement of Sen. Humphrey). . _ 

251 Id. at 9111 (statement of Sen. Keating); id. at 8920 (statement of Sen. Williams); id. at 7103 (statement ofSen. J avitts); id. 
at 7066 (statement of Sen. Ribicofl); id. at 7059-63 (statements of Sens. Pastore and RibicoID; id. at 6544-46, 8979-80 
(statement of Sen. Humphrey). See also Alabama NAACP State Conferences v. Wallace, 269 F. Supp. 346, 351-52 (M.D. Ala. 
1967) ("The objective of the Civil Rights Act of 1964 is to protect persons from discrimination on account of their race, color, 
or national origin. The philosophy of the Act is to induce as much voluntary compliance as possible. No arbitrary power is 
vested in any federal department ofagency. The Act evinces a clear intention to limit the power of any federal department 
or agency to require its action to be pursuant to definite rules, regulations, or guides of general applicability. The main 
purpose... is that state and local authorities may be able to understand in advance of enforcement the rules, regulations, 
and enforcement policies ... and to voluntarily conform their actions t.o rules oflaw. The purpose of the Guidelines [at issue] 
is to 'provide assistance and guidance to recipients to help them comply voluntarily.'"); Title VI, pp. 839-42. 

252 42 U.S.C. § 2000d-1 (1988). See 110 Cong. Rec. 13,126 (1964) (statement of Sen. Gore) (The House version I~a doubt as to 
whether agencies were required to issue rules and regulations; however, Dirksen-Mansfield substitute replaced "may" with 
"shall," mandating the issuance of such standards.) 

253 See 110 Cong. Rec. 15,896 (1964) (statement of Rep. Celler) (Title VI "require[s] that each Federal agency which extends 
financial assistance ... establish nondiscriminatory standards of general application. This means that it cannot apply one 
standard of conduct to one person and a different standard of conduct to another.") 
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taking effect.254 By subjecting agency standards affords the recipient an op_portunity to challenge 
to the approval of the President, Congress in the agency action in an administrative hearing 
tended to ensure the promulgation of consistent and through judicial review.260 

standards of nondiscrimination255 and induce In sum, Congress created a compromise pack
political accountability for those standards.256 age that provided Federal agencies flexibility to 
Another safeguard was the mandate that agency define the discriminatory conduct prohibited by 
standards not frustrate the objectives of the un- Title VI and to choose the means for effectuating 

•derlying assistance program.257 This provision recipient compliance. 261 The resulting objective of 
was intended to limit the possibility of any ad Title VI implementation is to secure prompt and 
verse effect on beneficiaries from an agency en full compliance voluntarily.262 Title VI mandates 
forcement action. 258 fund termination only if voluntary compliance 

Procedural limitations on enforcement mea efforts fail. 263 The emphasis on voluntary com
sures were then included to ensure careful con pliance is intended to protect the interests of the 
sideration of any agency enforcement action and ultimate beneficiaries by preventing the interrup
to provide additional opportunity for voluntary tion of vital Federal assistance.264 Fund termina
compliance.259 First, an agency may not take any tion originally was viewed as a shield against 
enforcement action unless and until the agency Government participation in discriminatory ac
has advised the recipient of its failure to comply tivities.265 However, agencies have utilized fund 
and compliance cannot be achieved voluntarily. termination as an affirmative tool for eliminating 
Second, agencies must seek congressional ap discrimination in federally assisted programs.266 

proval before terminating funds. Third, Title VI 

254 42 U.S.C. § 2000d-l (1988). 

255 See 110 Cong. Rec. 2499-500 (1964) (statement of Rep. Lindsay); Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 
42 U.S.C. § 2000d-l (1988). 

256 See 110 Cong. Rec. 2499 (1964) (statement of Rep. Lindsay) ("[T]he rulemaking power is so important in this area and can 
be so significant because of the 1atitude that this title by definition has to give to the executive in drafting rules and 
regulations that the Chief Executive should be required to put his stamp of approval on such rules and regulations."); see 
also id. at 12,716 (statement of Sen. Humphrey); id. at 7067 (statement ofSen. Ribicofi); Abernathy, p. 31. 

257 See Abernathy, p. 29. 

258 See 110 Cong. Rec. 2468 (1964) (statement of Rep. Rodino). 

259 It is important to note that what constitutes voluntary compliance has not been defined by Congress; therefore, it may be 
infen·ed that the executive branch is authorized to make such determinations on a case-by-case basis. Thus, it is essential 
that the Department of Justice and the agencies provide standards and procedures for securing voluntary compliance. 

260 42 U.S.C. § 2000d-l (1988). 

261 See 110 Cong. Rec. 9111 (1964) (statement of Sen. Keating); id. at 8920 (statement of Sen. Williams); id. at 7103 (statement 
of Sen. J avitts); id. at 7059-63 (statements of Sens. Pastore and Ribicofi); id. at 6644-46, 897&-30 (statement of Sen. 
Humphrey). See also Abernathy, pp. 2&-32 (discussion of the evolution of the compromise between opponents and 
proponents). 

262 See 42 U.S.C. § 2000d-l (1988); 28 C.F.R. § 50.3(a) (1994). 

263 42 U.S.C. § 2000d-l (1988). 

264 See 28 C.F.R. § 50.3(a) (1994). 

265 Owen M. Fiss, The Fate ofan Idea Whose Time Has Come: Antidiscrimination Law in the Second Decade after Brown v. 
Board ofEducation, 41 U. Chi. L. Rev. 742, 756 (1974). 

266 Ibid. 
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As Senator Humphrey explained during the hear
ings: 

[Title VI] encourages [F]ederal departments and agen
cies to be resourceful in findings ways of ending dis
crimination voluntarily without forcing the termina
tion offunds needed for education, public health, social 
welfare, disaster relief, and other urgent programs. 
Cutoff of funds needed for such purpose should be the 
last step, not the first, in an effective program to end 
racial discrimination.267 

Judicial Development of Executive 
Authority and Responsibility Under 
Title VI 

The Federal courts have played a crucial role in 
defining the extent of Federal agencies' authority 

and responsibility under Title VI. First, as in
tended by Congress, courts have construed Title 
VI to mandate that agencies promulgate rules 
and regulations (1) defining the discriminatory 
practices prohibited and (2) establishing enforce
ment procedures. 268 Courts have determined that 
the responsibility for defining what Title VI for
bids and the form of compliance under Title VI is 
committed to the Federal agency.269 Courts have 
held that an agency's determination of what con
stitutes discrimination is entitled to great 
weight,270 and agency regulations have been up
held as presumptively valid interpretations of the 
requirements of Title VI.271 Such regulations 
have been held by the courts to have the force and 
effect oflaw.272 

267 110 Cung. Rec. 6546 (1964). See also id. at 6544 (statement of Sen. Humphrey) ("Moreover, the purpose of Title VI is not to 
cutoff funds but to end racial discrimination .... In general, cutoff of funds would not be consistent with the objectives oftbe 
federal assistance statute ifthere are available other effective means of ending discrimmation. And Sec. 602, by authorizing 
the agency to achieve compliance 'by any other means authorized by law' encourages agencies to find ways to end racial 
discrimination without refusing or terminating assistance."). 

268 See, e.g., Alabama NAACP State Conference of Branches v. Wallace, 269 F. Supp. 346, 351-52 (M.D. Ala. 1967) (holding 
thatTitle VI manifests clear intent to limit the power of the Federal agencies and to require action pursuant to definite rules, 
regulations, or guidelines so that State and local authorities may be able to understand, in advance of enforcement, the 
enforcement policy and to conform voluntarily their actions to those rules, regulations, and guidelines). 

269 See, e.g., Adams v. Bell, 711 F.2d 161, 165-66 (D.C. Cir. 1983), cert. denied, 465 U.S. 1021 (1984). However, although an 
agency is empowered to issue 1·egulations that facilit.ate enforcement of Title VI, it may not adopt. a standard for 
discrimination that squarely conflicts with the standard legislated by Congress or adopted by the courts. See, e.g., Bryan v. 
Koch, 492 F. Supp. 212, 234 (S.D.N.Y), affd, 627 F.2d 612 (2d Cir. 1980). In addition, no agency action is umeviewable. 
Congress explicitly intended that agencies' findings be subject to judicial scrutiny. See. e.g., Southern Christian Leadership 
Conf. v. Connolly, 331 F. Supp. 940, 945 (E.D. Mich. 1971). The standard of review to be applied is that provided for under 
the Administrative Procedure Act, 5 U.S.C. §§ 701-06 (1988): "arbitrary and capricious" or abuse of agency discretion (5 
U.S.C. § 706(2) (A)); or, "substantial evidence," in cases in which agency action is based upon an adjudicatory or rule-making 
hea1ing (5 U.S.C: § 706(2) (E)). See, e.g., NAACP v. Wilmington Medical Ctr., 453 F. Supp. 280, 303 (D. Del. 1978). • 

270 See, e.g., Hicks v. Weaver, 302 F. Supp. 619, 622 (E.D. La. 1969). See also, Udall v. Tallman, 380 U.S. 1, 16 (1965) (holding 
that where an administrative agency is charged with the interpretation and enforcement of a statute by Congress, its 
interpretations are entitled to considerable weight by the courts). 

271 See.. e.g., Raney v. Board ofEduc. of Gould Sch. Dist., 381 F .2d 252, 255 (8th Cir. 1967), rev'd on other grounds, 391 U.S. 443 
(1968); Blackshear Residents Org. v. Housing Auth. of Austin, 347 F. Supp.1138, 1146 (W.D. Texas 1971); Whittenbergv. 
Greenville County Sch. Dist., 298 F. Supp. 784, 789 (D.S.C. 1969); Lee v. Macon County Bd. ofEduc., 270 F. Supp. !359, 862 
(M.D. Ala.), affd sub nom., Wallace v. United States, 389 U.S. 215 (1967). 

272 Blackshear Resident1:1 Org., 347 F. Supp. at 1146; Macon County Bd. of Ed., 270 F. Supp. at 862; Alabama NAACP State 
Conference of Branches, 269 F. Supp. at 352. That force of law has been found to include: requ~ring recipients to sign 
adequate assurances of noncompliance, Gardner v. Alabama, 385 F.2d 804, 815-16 (5th Cir. 1967), cert. denied, 389 U.S. 
1046 (1968); extending Title VI coverage to all programs operated through an assisted facility, Flanagan v. President & 
Directors of Georgetown College, 417 F. Supp. 377, 383-84 (D. D.C. 1976); requiring recipients to overcome affirmatively 
the effects of prior discrimination, Soria v. Oxnard Sch. Dist. Bd. of Trus~es, 386 F. Supp. 539, 544--45 (C.D. Cal. 1974); 
and, requiring prompt investigation of complaints, Brown v. Weinberger, 417 F. Supp. 1215, 1220-21 (D.D.C. 1976). 
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Second, as further intended by Congress, 
courts have upheld that termination of funding is 
appropriate agency enforcement action for recip
ient noncompliance with those rules and regu
lations.273 Courts have varied in their interpreta
tions of the compliance measures available to an 
agency, other than termination of funds. For ex
ample, courts have held that an agency is entitled, 
under Title VI, to enforce contractual assurances 
of compliance by a recipient.274 However, courts 
also have determined that before termination of 

funding can occur, efforts atvoluntary compliance 
on the part of the recipient must be permitted.275 

Some courts have interpreted agencies' Title VI 
enforcement authority more expansively than 
fund termination. For example, courts have held 
that Title VI requires that agencies not only re
frain from providing financial support for dis
criminatory practices, but also make affirmative 
efforts to monitor and control the operations of 
recipients.276 

273 See, e.g., Board of Public Instruction v. Finch, 414 F.2d 1068, 1077-78 (5th Cir. 1969). 

274 See, e.g., United States v. Marion County Sch. Dist., 625 F.2d 607,617 (5th Cir.), reh'g denied, 629 F.2d 1350 (5tnCir.1980), 
cert. denied, 451 U.S. 910 (1981) (holding that the United States is entitled to sue to enforce contractual assurances of 
compliance with this section's prohibition, and is entitled to whatever reliefis necessary to enforce such assurances). 

275 See, e.g., United States v. Baylor Univ. Medical Ctr., 736 F.2d 1039, 1050 (5th Cir. 1984), cert. denied, 469 U.S. 1189 (1985). 

276 See, e.g._. NAACP, Western Region v. Brennan, 360 F. Supp. 1006, 1012 (D.D.C. 1973) (finding that Title VI implements 
fundamental prohibitions ofthe Fourteenth and Fifth Amendments and requires that Federal officials affirmatively police 
the operations of and prevent discrimination by State and local institutions funded by them). Courts have not required, 
however, that agencies investigate the practices ofrecipients prior to-receiving a complain,t by an aggrieved beneficiary. See, 
e.g., Tagupa v. East-West Ctr., Inc., 642 F.2d 1127, 1129 (9th Cir.1980) (concluding that an agency had no dutyto investigate 
and to ensure compliance with Title VI when it was not aware of the complaint). Cf. Brown v. Weinberger, 417 F. Supp. 1215 
at 1219. (holding that substantial delays on part of agency in concluding its investigation constituted a violation ofTitle VI 
and its regulations). 
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Chapter3 

The Coordination and Enforcement Role of the Department 
of Justice 

Introduction 

Executive Order 12,250 gives the U.S. Depart
ment of Justice (DOJ) oversight and coor
dination responsibility for the Federal Title 

VI enforcement effort of approximately 26 execu
tive departments or agencies.1 Resources avail
able for coordination and enforcement activities, 
such as developing model Title VI enforcement 
policies, procedures, and regulations, monitoring 
the Title VI enforcement programs of Federal 
agencies, and conducting liaison activities with 
Federal and State agencies, community groups, 
and the public, have been drastically reduced. In 
addition, despite recent efforts to improve DOJ's 
Title VI coordination and enforcement activities, 
a March 1995 reorganization within DOJ may 
only serve to limit Title VI oversight and coor
dination activities. In the opinion ofDOJ staff, the 
inadequate activity level resulted from a lack of 
commitment to Title VI implementation and en
forcement, which focused DOJ's priorities away 
from Title VI to other civil rights statutes. 

DOJ'S Interpretation of Its 
Authority Under Executive Order 
12,250 

As discussed in the previous chapters, under 
Executive Order 12,250,2 the President has 
delegated overall leadership responsibility for 
coordinating the Title VI enforcement efforts of 
Federal agencies to the Attorney General. Be
cause DOJ is responsible for implementing Ex
ecutive Order 12,250,3 its interpretation of its 
authority under the order is critical. The Commis
sion interviewed DOJ officials and staff to deter
mine their interpretation of DOJ's power under 
Executive Order 12,250. 

Enforcement Authority 
In interviews with DOJ officials and staff, the 

Commission found almost complete agreement 
about the extent of DOJ's authority under Execu
tive Order 12,250. DOJ officials and staff main
tain that DOJ has no independent Title VI en
forcement authority under the order. Instead, the 
Department's role is one of "oversight and coor
dination."4 DOJ cannot initiate p.tigation .on Title 

1 Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

2 Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

3 Id. 

4 Allen Payne, Director ofProgram Compliance, Coordination and Review Section, Civil Rights Division, U.S. Department of 
Justice, interview inWashington, D.C., Feb. 2, 1994, p. 5 (hereafter cited as Payne interview); Louis Stewart, Staff Attorney, 
Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, interview in Washington, D.C., Jan. 
31, 1994, p. 3 (hereafter cited as Stewart interview); Bruce Purvis, Equal Opportunity Specialist (Coordinator), Agency 
Liaison Unit, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, interview inWashington, 
D.C., Jan. 31, 1994, p. 2 (hereafter cited as Purvis interview); Flora Brown, Civil Rights Program Specialist (CoordinatQr), 
Agency Liaison Unit, Coordination and Review Section, Civil Rights Division, U.S. Depaitment of Justice, interview in 
Washington, D.C., Feb. 8, 1994, p. 3 (hereafter cited as Brown interview); Wonder Moore-Davis, Equal Opportunity 
Specialist (Investigator), Investigations Unit, Coordination and Review Section, Civil Rights Division, U.S. Department of 
Justice, interview in Washington, D.C., Feb. 2, 1994 (hereafter cited as Moore-Davis interview. 

55 



VI cases. Rather, Federal agencies must refer 
Title VI cases to DOJ.5 Furthermore, DOJ cannot 
impose sanctions on other Federal agencies for 
inadequate enforcement of the law. 6 

However, several staff members indicated that 
they were not certain of the limits of DOJ's 
authority under Executive Order 12,250. One 
staff member indicated that he was "unsure" 
whether the order gives DOJ any authority over 
the agencies, but if it did, it was only to require 
that the agencies implement their regulations. 7 

Another expressed the opinion that there was 
"considerable confusion" about DOJ's respon
sibility under Executive Order 12,250. She stated 
that the term ''leadership" in the Executive order 
means that "if[an agency] does not do what they 
are supposed to do, then it is [DOJ's] respon
sibility to see to it that they do."8 

Stewart Oneglia, the former Section Chief of 
CORS, stated that Executive Order 12,250 gives 
DOJ considerable authority to ensure adequate 
enforcement of Title VI. She said that the order 
gives DOJ the authority to "tell [agencies] how to 
enforce Title VI." DOJ can use strong influence on 
the activities of the other agencies.9 Merrily A 
Friedlander, the Deputy Section Chief (Legal), 

said that Executive Order 12,250 gives DOJ "tons 
of authority'' to oversee the agencies, to ensure 
that the agencies are enforcing Title VI, and to 
notify the agencies when they are not enforcing 
Title VI adequately.10 Allen Payne, CORS Direc
tor of Program Compliance, agreed, adding that 
Executive Order 12,250 gave DOJ considerably 
more powers than it had previously. He said that 
the Executive order "reflected a maturation of the 
civil rights programs and civil rights enforcement 
in the Federal Government," and that the order 
created an overarching civil rights coordination 
program thatis capable of ensuring consistency in 
the Federal Government's civil rights enforce
ment effort.11 The former Acting Assistant Attor
ney General for Civil Rights characterized DOJ's 
role under Executive Order 12,250 as "a secon
dary backstop or a steel fist inside a velvet 
glove."12 

Although DOJ officials and staff indicated that 
DOJ has no independent enforcement authority, 
they explained that Executive Order 12,250 gives 
DOJ considerable powers to ensure that Title VI 
is enforced consistently and aggressively. For ex
ample, agencies that disagree with a determina
tion or recommendation by the Civil Rights 

5 James P. Turner, Acting Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, interview in 
Washington, D.C., Feb. 4, 1994, p. 5 (hereafter cited as Turner interview); Bruce Purvis, Equal Opportunity Specialist 
(Coordinator), Agency Liaison Unit, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, 
interview in Washington, D.C., Jan. 31, 1994 (hereafter cited as Purvis interview); Theodore Nickens, Deputy Section Chief 
(Program Compliance), Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, interview.in 
·Washington, D.C., Feb. 7, 1994, p. 4 (hereafter cited as Nickens interview). 

6 Merrily A. Friedlander, Deputy Section Chief (Legal), Coordination and Review Section, Civil Rights Division, U.S. 
Department ofJustice, interview in Washington, D.C., Jan. 31, 1994 (hereafter cited as Friedlander interview); Linda King, 
Civil Rights Program Specialist (Investigator), Investigations Unit, Coordination and Review Section, Civil :)lights Division, 
U.S. Department of Justice, interview in Washington, D.C., Feb. 2, 1994 (hereafter cited as King interview). 

7 See Joseph Talian, Civil Rights Program Specialist (Coordinator), Agency Liaison Unit, Coordination and Review Section, 
Civil Rights Division, U.S. Department of Justice, interview in Washington, D.C., Feb. 1, 1994 (hereafter cited as Talian 
intervie"{). 

8 BrendaSheppard, Equal Opportunity Specialist(Investigator ), Agency Liaison Unit, Coordination and Review Section,. Civil 
Rights Division, U.S. Department of Justice, interview in Washington, D.C., Feb. 2, 1994, p. 2 (hereafter cited as Sheppard 
interview). 

9 Stewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, interview 
in Washington, D.C., Feb. 1, 1994, p. 6 (hereafter cited as Oneglia interview). 

10 Friedlander interview, p. 6. 

11 Payne interview, p. 4. 

12 Turner interview, p. 5. 

56 

https://interview.in
https://effort.11
https://adequately.10


Division can seek a formal opinion from DOJ's 
Office of Legal Counsel. 13 The former Acting As
sistant Attorney General for Civil Rights said 
that "it is beyond contemplating" that an agency 
could decline to accept a DOJ determination or 
follow a DOJ recommendation after receiving a 
formal interpretation of the law from the Office of 
Legal Counsel.14 The Deputy Section Chief 
(Legal) noted that an opinion from the Office of 
Legal Counsel theoreticaJly is binding on another 
executive agency.15 

DOJ officials and staff generally agree that 
Executive Order 12,250 does not need to be 
changed to ensure effective enforcement of Title 
VI.16 One attorney said that irreconcilable dis
putes between DOJ and the agencies are so rare 
that it is unnecessary to revise the order to give 
DOJ more authority.17 The former Acting Assis
tant Attorney General for Civil Rights stated that 
the implementation of Executive Order 12,250 is 
"at the mercy of the priorities ofeach presidential 
administration."18 The former Acting Assistant 
Attorney General for Civil Rights summed up the 
consensus, saying that DOJ should first enforce 
the Executive order as written before determining 
whether any changes to the order are necessary. 
Explaining his position, he emphasized the need 
for audits and oversight.19 

13 Ibid. 

14 Ibid., p. 5. 

15 Friedlander interview, p. 7. 

DOJ's mandate to ensure consistent and effec
tive Title VI enforcement by the agencies provides 
DOJ with its own form of enforcement power. 
Through oversight and monitoring, DOJ can es
tablish policies and secure compliance with and 
enforcement of Title VI. Active oversight of the 
Federal agencies is essential to Title VI com
pliance and enforcement. 

Pattern and Practice Authority 
Currently, neither Title VI nor its implement

ing regulations provide the Attorney General 
with the authority to take direct action against a 
noncomplying recipient. Instead, DOJ's direct in
volvement is limited to cases or matters referred 
to the Assistant Attorney General for investiga
tion, litigation, or other appropriate enforcement 
action.20 

DOJ has indicated that "there are no changes 
planned or anticipated in the Attorney General's 
authority under Executive Order 12,250."21 How
ever, the Civil Rights Division confirmed that 
DOJ is considering a recommendation to amend 
Title VI to provide the Attorney General with 
pattern or practice authority.22 This authority 
would allow DOJ to initiate litigation against re
cipients without a prior referral from a Federal 
agency. The former Acting Assistant Attorney 

16 Turner interview, p. 6; Oneglia interview, p. 6; Friedlander interview, p. 8; Nickens interview, p. 3; Payne interview, p. 4; 
Sara Kaltenborn, Special Legal Counsel, Coordination and Review Section, Civil Rights Division, U.S. Department of 
Justice, interview in Washington, D.C., Feb. 8, 1994, p. 3 (hereafter cited as Kaltenborn interview); Brown interview, p. 3; 
Sheppard interview, p. 2. 

17 Kaltenborn interview, p. 3. 

18 Turner interview, p. 6. 

19 Ibid. 

20 28 C.F.R. § 42.412(b) (1994). 

21 See Loretta King, Deputy Ac;sistantAttorney General, Civil Rights Division, U.S. Department of Justice, letter to Frederick 
D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Oct. 27, 1994, 
Attachment, answer no. 1, p. 1 (hereafter cited as King letter). 

22 Gerald W. Jones, Acting Deputy Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to 
Frederick D. Isler, Deputy Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, May 
16, 1994, attachment, p. 5. 

57 

https://authority.22
https://action.20
https://oversight.19
https://authority.17
https://agency.15
https://Counsel.14


General for Civil Rights explained thatpattern or engaged in a pattern ar practice of resistance to the full 
practice authority is necessary because: enjoyment of any of the rights secured by this sub

chapter, and that the pattern or practice is of such a 
The referral system does not really work. It represents nature and is intended to deny the full exercise of the 
too great an admission against interest for the agency rights herein described, the Attorney General may 
to say "we have failed in our conciliation efforts to bring a civil action in the appropriate district court of 
remove discrimination from our own program." Where the United States .... 27 

the Attorney General has pattern or practice authority 
it has not been abused nor used to meddle unnecessari Thus, the Attorney General has the discretion to 
ly in agency affairs.23 file civil actions and conduct investigations 

without requiring an underlying individual com
The Deputy Section Chief (Program Compliance), plaint or agency action.28 

Theodore Nickens, added that D0J's inability to Although "pattern or practice" is not defined by 
bring its own cases hampers the Government's any of these statutes, the Supreme Court has held 
Title VI enforcement.24 A CORS attorney also that "the words reflect only their usual mean
expressed his support for amending Title VI to ing.'129 To define "pattern or practice," the 
give the Attorney General the authority to litigate Supreme Court relies on the legislative history of 
when she determines that a recipient has engaged the Civil Rights Act of 1964 as follows: 
in a pattern or practice of discrimination. 25 

Other related civil rights statutes and non "[A] pattern or practice would be present only where 
discrimination provisions provide the Attorney the denial of rights consists of something more than an 

isolated, sporadic incident but is repeated, routine, orGeneral with the authority to initiate civil actions 
of a generalized nature. There would be a pattern orwhenever there is reasonable cause to believe 
practice if, for example, a number of companies orthat a person, group of persons, or a State or local 
persons in the same industry or line of business disgovernment is engaged in a discriminatory "pat criminated, ifa chain of motels or restaurants practiced

tern or practice."26 For example, Title II of the racial discrimination throughout all or a significant
Civil Rights Act of 1964 provides: part of its system, or if a company repeatedly and 

regularly engaged in acts prohibited bythe statute. The 
Whenever the Attorney General has reasonable cause point is that single, ... , isolated acts of discrimination 
to believe that any person or group of persons is 

23 Turner interview, p. 6. 

24 Nickens interview, p. 4. 

25 Stewart interview, p. 4. 

26 See, e.g., Title II of the Civil Rights Act of 1964, Pub. L. No. 88-352, § 206(a), 78 Stat. 241, 245 (codified at 42 U.S.C. 
§ 2000a-5(a) (1988))(may file against any person or group of persons); Title VII of the Ciyil Rights Act of 1964, Pub. L. 
No. 88-352, § 707(a), 78 Stat. 241, 261 (codified at 42 U.S.C. § 2000e-6(a) (1988))(may file against any person or group of 
persons); The Fair Housing Act of 1968, Pub. L. No. 90-284, § 8, 82 Stat. 85 (1968)(codified as amended at 42 U.S.C. § 3614(a) 
(1988))(may file against any person or group of persons); Housing and Community Development Act of 1974, Pub. L. No. 
93-383, title I, § l09(c), 88 Stat. 649 (codified as amended at 42 U.S.C. § 5309c (1988))(may file against any State or local 
government unit). In addition, some of the civil rights statutes and implementing regulations may require agencies to refer 
to the Attorney General any claims reasonably believed to involve a pattern or practice ofdiscrimination. See, e.g., 42 U.S.C. 
§§ 3610(e)(2), 3614(a) (1988); 24 C.F.R. § 103.500(b) (1994). 

27 42 U.S.C. § 2000a-5(a) (1988) (emphasis added). 

28 See, e.g., Title II of the Civil Rights Act of 1964, 42 U.S.C. § 2000a-5(a) (1988), Title VII of the Civil Rights Act of 1964, 
42 U.S.C. § 2000e-6(a) (1988), Fair Housing Amendments Act, 42 U.S.C. § 3614(a) (1988). 

2·9· International Bhd. of Teamsters v. United States, 431 U.S. 324, 336 n.16 (1977). See also Robert G. Schwemm, Housing 
Discrimination: Law and Litigation (Deerfield, IL: Clark Boardman Callaghan, 1992), § 26.2(2), p. 26-5. 
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by a single business would not justify a finding of a 
pattern or practice ... _»ao 

The courts have interpreted the "pattern or prac
tice" of discrimination as discriminatory policies 
or practices that affect groups or classes rather 
than isolated episodes affecting only in
dividuals.31 However, the Government may use 
specific instances of discrimination against par
ticular individuals to demonstrate a defendant's 
general behavior pattern, but not to establish a 
pattern of discriminatory behavior. 32 

Although the Attorney General does not have 
express pattern or practice authority under Title 
VI for all federally assisted programs, DOJ does 
have pattern or practice authority under several 
block grant programs.33 Although this authority 
is relatively new under the block grant programs, 
DOJ has had similar authority in other related 
areas, such as the Revenue Sharing Program. 34 

However, to date, DOJ has not asserted its pat
tern or practice authority under the block grant 
programs. 

Pattern or practice authority has enabled DOJ 
to, conduct investigations of aUeged dis
criminatory activities on a broad scale.35 DOJ's 
,xercise ofthis authority, under a variety of civil 
rights statutes, appears to fulfill Congress' intent 
"to provide the government with a swift and effec
tive 'weapon to vindicate the broad public interest 
in eliminating unlawful practices at a level which 
may or may not address the grievances of par
ticular individuals. "36 

The Responsibilities and 
Organizational Structure of the 
Civil Rights Division 

Within DOJ, the Attorney General has dele
gated her authority under Executive Order 
12,250 to the Assistant Attorney General for Civil 
Rights, who heads the Civil Rights Division 
(CRD).37 CRD was created in 1957 "to secure 
Federal enfor~ement of civil rights."38 It is the 
primary entity, among six major civil rights en
forcement agencies within the Federal 

30 431 U.S. at 336, n.16 (quoting 110 Cong. Rec. 14,270 (1964)(Senator Humphrey)). 

31 See, e.g., United States v. Lansdowne Swim Club, 713 F. Supp. 785,805 (E.D. Pa.1989). See also Leland Ware,New Weapons 
for an Old Battle: The Enforcement Provisions of the 1988 Amendments to the Fair Housing Act, 7 Admin. L.J. Am. U. 59 
(1993). 

32 See, e.g., 713 F. Supp. at 806. 

33 See, e.g., Health Services Block Grants, 42 U.S.C. § 300w-7(c) (1988); Housing and Community Development Act, 42 U.S.C. 
§ 5309(c) (1988); Community Services Block Grant, 42 U.S.C. § 9906(c) (1988). 

34 Revenue SharingProgram, 31 U.S.C. § 6720 (1988). See U.S. General Accounting Office,FederalAgencies' Block Grant Civil 
Rights Enforcement Efforts: A -Status Report, Rept. No. HRD 84---S2 (Sept. 28, 1984). At one time, DOJ also exercised its 
authority to conduct services litigation. See U.S. Department ofJustice, Civil Rights Division, "Title VI-FifteenYears Later 
....," Title VI Forum, vol. 4, no. 2 (Fall 1979), p. 9. 

35 See Turner interview, p. 6. 

36 United States v. Allegheny-Ludlum Indus., 517 F.2d 826,843 (5th Cir. 1975). 

37 28 C.F.R. § 42.412(a) (1994). 

38 Office of the Federal Register, National Archives and Records Administration, The United States Government Manual 
1994/95 (Superintendent of Documents: Washington, D.C., 1994), p. 377 (hereafter cited as The United States Government 
Manual). 
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Government, responsible for enforcing Federal 
statutes prohibiting discrimination on the basis of 
race, color, sex, disability, religion, and national 
origin.39 With more than 400 attorneys and other 
staff, CRD enforces a broad range of civil and 
criminal statutes and Executive orders covering a 
wide variety of areas. The jurisdiction of the Di
vision extends to the enforcement of civil rights in 
the areas of education, employment, housing, 
places of public accommodation, and voting.40 In 
addition, CRD coordinates the enforcement activ
ities of other Federal agencies.41 

CRD is charged with enforcing the Civil Rights 
Acts of 1957,42 1960,43 1964,44 and 1968;45 the 
Voting Rights Act of 1965, as amended;46 the 
Equal Credit Opportunity Act;47 the Americans 
with Disabilities Act of 1990;48 and other civil 

rights provisions contained in other laws and reg
ulations. CRD also enforces several criminal civil 
rights statutes and the Civil Rights ofinstitution
alized Persons Act of 1980.49 In addition, CRD is 
charged with coordinating the civil rights enforce
ment efforts of Federal agencies with respect to 
Title VI,50 Title IX of the Education Amendments 
Act of 1972,51 and section 504 of the Rehabilita
tion Act of 1973. 52 

CRD is on an equal level with all other DOJ 
divisions. The Assistant Attorney General for 
Civil Rights reports to the Associate Attorney 
General who, in turn, reports directly to the 
Deputy Attorney General. 53 Thus, the Assistant 
Attorney General for Civil Rights is only three 
steps away from the Attorney General, giving the 
position access and importance within the 

39 U.S. Department of Justice, Civil Rights Division, Civil Rights Division Activities and Programs, July 23, 1992, p. 1. The six 
major Federal civil rights enforcement agencies include the Civil Rights Division of the Department of Justice, the Equal 
Employment Opportunity Commission, the Office for Civil Rights at the Department of Health and Human Services, the 
Office for Civil Rights at the Department ofEducation, the Office of Fair Housing and Equal Opportunity ofthe Department 
of Housing and Urban Development, and the Office of Federal Contract Compliance Programs of the Department of Labor. 
See also The United States Government Manual, p. 377. 

40 U.S. Department of Justice, Civil Rights Division, Civil Rights·Activities and Programs, July 23, 1992, p. 1. 

41 Ibid. 

42 Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634 (codified as amended and superseded in scattered sections of 
28 U.S.C. and 42 U.S.C.). 

43 Civi.J Rights Act of 1960, Pub. L. No. 86-449, 74 Stat. 86 (codified at 42 U.S.C. §§ 1974-1974e (1988)). 

44 Civil Rights Act of1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in scattered sections of42 U.S.C.). 

45 Civil Rights Act of 1968, Pub. L. No. 90-284, 82 Stat. 73 (codified as amended at 42 U.S.C. §§ 3601-3619, 3631 (1988 & 
Supp. V 1993) and in scattered sections ofU.S.C.). 

46 Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended at 42 U.S.C. §§ 1973 to 1973gg-10 (1988 
& Supp. V 1993)). 

47 Equal Credit Opportunity Act of1974, Pub. L. No. 93-495, 88 Stat. 1521 (codified at 15 U.S.C. §§ 1691-1691f(l988 & Supp. 
V 1993)). 

48 Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C. §§ 12,101-12,213 (Supp. 
V 1993)). 

49 Civil Rights ofinstitutionalized Persons Act of 1980, Pub. L. No. 96-247, 94 Stat. 349 (codified at 42 U.S.C. §§ 1997-1997j 
(1988)). 

50 42 U.S.C. §§ 2000d to 2000d-7 (1988). 

51 20 u.s.c. §§ 1681-1688 (1988). 

52 29 U.S.C. § 794 (1988 &Supp. V 1993). See U.S. Department of Justice, Civil Rights Division, CivilRights DivisionActivities 
and Programs, July 23, 1992, p. 2. 

53 See The United States Government Manual, p. 367. 
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Department in line with that of all other Assis
tant Attorneys General. 54 

CRD is comprised of an Administrative and 
Management Section, the Office of Redress Ad
ministration, and nine program sections-the Ap
pellate Section, the Coordination and Review Sec
tion, the Disability Rights Section (formerly the 
Public Access Section), the Criminal Section, the 
Educational Opportunities Section, the Employ
ment Litigation Section, the Housing and Civil 
Enforcement Section, the Special Litigation Sec
tion, and the Voting Section.55 These sections 
compete, more or less, for adequate resources to 
implement their responsibilities. Of these sec
tions, the one with primary responsibility for 
DOJ's coordination and oversight of the Federal 
nondiscrimination enforcement effort under Ex
ecutive Order 12,250 is the Coordination and Re
view Section (CORS). In .addition, CRD's various 
litigation sections are responsible for all Federal 
Title VI litigation.56 

The Responsibilities and 
Organizational Structure of the 
Coordination and Review Section 

The Coordination and Review Section (CORS) 
was created in 1979 by a merger of portions of the 

old Federal Programs Section and the Sex Dis
crimination Task Force. 57 Originally established 
as the "Office of Coordination and Review," CORS 
was elevated to the status of a section in 1981 
after the signing of Executive Order 12;250.58 

Responsibilities 
At the time of its creation, CORS' (then the 

Office of Coordination and Review) major respon
sibility was "coordinating and reviewing the en
forcement by Federal departments and agencies 
of Title VI and reviewing all Federal statutes, 
regulations, programs, policies, and procedures to 
identify sex discrimination and develop remedial 
proposals."59 CORS had jurisdiction over Title 
VI60 and Title IX of the Education Amendments 
Act of 1972. 61 

Over time, CORS' responsibilities increased, as 
more Federal civil rights statutes were enacted. 
Under Executive Order 12,250, CORS became 
responsible for coordinating Federal agencies' ac
tivities to ensure nondiscrimination in federally 
conducted programs, as required by section 504 of 
the Rehabilitation Act of 1973. 62 It also became 
responsible for civil rights provisions of other Fed
eral statutes. 63 

With the enactment of the Americans with Dis
abilities Act of 1990,64 CORS became the focal 

54 Ibid. 

55 U.S. Department of Justice, Civil Rights Division, Civil Rights Division Activities and Programs, July 23, 1992, p. 2; U.S. 
Department of Justice, Civil Rights Division, organizational chart, July 23, 1992. 

56 U.S. Department of Justice, Civil Rights Division, Civil Rights Division Activities and Programs, July 23, 1992, p. 2. 

57 See U.S. Department of Justice, Civil Rights Division, "Days Reorganizes Civil Rights Division," Title VI Forum, vol. 4, no. 1 
(Spring-Summer 1979), pp. 1, 4. 

58 U.S, Commission on Civil Rights, Survey of the Department of Justice Ove,:sight and Coordination Responsibility for 
Consistent and Effective Implementation of Title VI of the Civil Rights Act of 1964, response completed by the U.S. 
Department of Justice, Q. 33, p. 14 (hereafter cited as DOJ Survey). 

59 See U.S. Department of Justice, Civil Rights Division, "Days Reorganizes Civil Rights Division,"-Title VI Forum, vol. 4, no. 1 
(Spring-Summer 1979), p. 4. 

60 42 U.S.C. §§ 2000d to 2000d-7 (1988). 

61 20 u.s.c. §§ 1681-1688 (1988). 

62 29 U.S.C. § 794 (1988 & Supp. V 1993). 

63 Exec. Order No. 12.250, § 1-201, 3 C.F.R. 298 (1981) reprinted in 42 U.S.C. § 2000d-1 (1988). 

64 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). 

61 

https://12;250.58
https://litigation.56


point ofDOJ's legislative and regulatory develop
ment and technical assistance activities with re
spect to the act.66 Some of these responsibilities 
were given to the newly created Public Access 
Section in 1992. However, CORS lost some of its 
staff to this new section.66 CORS also retained 
significant responsibilities with respect to the 
Americans with Disabilities Act of 1990, includ
ing administrative enforcement, investigation, 
and clearinghouse and coordination responsibil
ities for Title II of the act.67 Thus, until March 
1995, CORS was responsible for the duties estab
lished in Executive Order 12,250 and coordinated 
the Federal Government's investigation of com
plaints under Title II of the Americans with Bis~ 
abilities Act of 1990. 68 

On March 1, 1995, DOJ reorganized CRD. Ac
cording to the Assistant Attorney General for 
Civil Rights, he proposed the reorganization to 
"refocus" CORS on its Executive Order 12,250 
r~sponsibilities.69 Under the reorganization, the 
Disability Rights Section, formerly the Public Ac
cess Section, was expanded to include respon
sibility for all disability-related coordination and 
enforcement activities, including section 504 of 
the Rehabilitation Act and the Americans with 
Disabilities Act. 70 The Assistant Attorney Gen
eral for Civil Rights transferred staff from CORS 
to accommodate the Disability Rights Section's 
increased responsibilities. 71 Thus, as of March 1, 

65 DOJ Survey, Q. 34, p. 14. 

66 Ibid. 

67 42 U.S.C. §§ 12,131-12,165 (Supp. V 1993). 

1995, CORS' responsibilities are limited to enforc
ing Title VI and Title IX of the Education Amend
ments Act of 1972. 

CORS also is authorized to assist other agen
cies in the development ofregulations and guide
lines for civil rights enforcement; aid other agen
cies' compliance with their nondiscrimination re
sponsibilities; resolve conflicts among agencies; 
encourage cooperation in enforcement among the 
other agencies; evaluate regularly the civil rights 
laws and regulations to improve enforcement; es
tablish guidelines for recordkeeping, reporting, 
and exchanging information; create a program of 
cooperation between Federal agencies and State 
and local agencies; and train agency employees in 
effective civil rights enforcement. 72 

CORS does not litigate Title VI cases referred 
to DOJ by the Federal agencies. Title VI litigation 
is the responsibility of the other CRD sections, 
according to the subject matter areas for which 
they are responsible.73 For example, a Title VI 
case involving housing issues is litigated by 
CRD's Housing and Civil Enforcement Section, 
whereas a·Title VI case alleging discrimination by 
an educational institution is litigated by CRD's 
Educational Opportunities Section.74 The deci
sion to structure CRD sections according to broad 
subject areas was made by former Assistant At
torney General for Civil Rights Drew S. Days III 
in 1979. 76 According to an article in DOJ's Title VI 

68 Deval L. Patrick, Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to Mary Frances 
Berry, Chairperson, U.S. Commission on Civil Rights, Apr. 28, 1995, p. 2 (hereafter cited as Patrick letter). 

69 See.Patrick letter, p. 2. 

70 Ibid. 

71 Ibid. 

72 U.S. Department of Justice, Civil Rights Division, Civil Rights Division Activities and Programs, July 23, 1992, pp. 5-6. 

73 See U.S. Department of Justice, Civil Rights Division, "Days Reorganizes Civil Rights Division," Title VIForum, vol. 4, no. 1 
(Spring/Summer 1979). 

74 See ibid. 

75 Ibid. 
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Forum,7!> "the process of forging new subject mat
ter alignments and eliminating some administra
tive subdivisions [had the benefit ofJ the assign
ment offewer attorneys to administrative respon
sibilities, [and] more flexibility in the use of 
resources since litigators [are] not restricted to 
narrow specialties ... "77 AB a result, DOJ does not 
have litigating attorneys who specialize in Title 
VI. 

Structure 
CORS is headed by a Section Chief, who re

ports to a Deputy ABsistant Attorney General for 
Civil Rights, who, in addition to CORS, oversees 
CRD's Special Litigation Section and its Voting 
Section.78 CORS is divided internally into a legal 
staff and a program compliance staff, each headed 
by a Deputy Section Chief. Until the reorganiza
tion of CORS on March 1, 1995, the program 
compliance staff was further divided into two 
units, the Agency Liaison Unit and the Investiga
tions Unit, each with its own supervisor. The two 
program compliance units were coordinated by 
the Director of Compliance, who reported to the 
Deputy Section Chief for Program Compliance, 
who in turn reported to the Section Chief. 79 Thus, 
before the reorganization, CORS had five layers 
of review. To streamline the management struc
ture of CORS, CRD eliminated three manage
ment positions-Director of Compliance, Super
visor of the Agency Liaison Unit, and Supervisor 
of the Investigations Unit.80 The streamlining of 
CORS management is appropriate in light of the 

corresponding reduction in CORS staff. However, 
ifCORS receives the necessary staff increases to 
address its Executive Order 12,250 responsibil
ities, then CORS staff may again require first-line 
supervision. Also, it is vital that CORS retain its 
position as a CRD section with a senior executive
level Section Chief, in line with all other CRD 
Section Chiefs, to ensure that Title VI and other 
Executive Order 12,250 responsibilities are given 
the priority that they deserve within CRD. 

Roles of Attorneys, Coordinators, and 
Investigators 

CORS is staffed with attorneys, coordinators, 
and investigators. The Commission relied on staff 
interviews and a review of selected CORS position 
descriptions to compare the actual responsibili
ties of each position with their intended roles. 

The primary Title VI responsibility of CORS 
attorneys is to review proposed regulations or 
changes in regulations originating in other Gov
ernment departments and agencies that operate 
programs covered by Title VI.81 In addition, 
CORS attorneys answer questions and supply 
technical assistance to DOJ or other Federal 
agencies. CORS attorneys do not litigate cases or 
review findings of discrimination brought to DOJ 
by other departments. 82 Those findings go direct
ly to the relevant litigation sections within CRD.83 

Over the past 5 years, the attorneys' Title VI 
workload has been minimal; most staff time has 
been taken up with the Americans with Disabil
ities Act, Title IX of the Education Amendments 

76 The Title VI Forum, later the Civil Rights Forum, was a DOJ newsletter published several times a year. It provided 
information on the enforcement of Title VI and other civil rights statutes. See pp. 122-23 below for a more extensive 
discussion of the Forum. 

77 Ibid., p. 4. 

78 U.S. Department of Justice, Civil Rights Division, organizational chart, July 23, 1992. 

79 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, organizational chart, DOJ Survey, 
attachment D. 

80 Patrick letter, p. 3. 

81 See Friedlander interview, pp. 8, 10. 

s2 Ibid., pp. 9-10. 

83 Ibid. 
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of 1972, and section 504 of the Rehabilitation Act 
of 1973. 84 CORS attorneys have spent some time 
assisting in the development of an Executive or
der on environmental protection concerns arising 
under the purview of Title VI.85 In 1994, CORS 
assigned one attorney to develop model Title VI 
regulations for promulgation to the Federal agen
cies.86 However, this assignment was suspended 
because of the National Performance Review's 
study of all Federal agency regulations. 87 

Each of the CORS coordinators has respon
sibility for providing oversight to six or seven 
Federal agencies with programs covered by Title 
VI. The coordinators serve as liaisons between 
DOJ and their assigned agencies.88 They also 
offer technical assistance to the agencies and, in 
some cases, transmit legal advice. The latter func
tion can duplicate work done by CORS attor
neys.89 The CORS coordinators review Civil 
Rights Implementation Plans90 developed by 
other Federal departments and agencies, but they 
currently do not perform onsite audits to analyze 
how well the agencies implement their plans.91 

Before CORS' March 1, 1995 reorganization, 
CORS coordinators were required to devote a por
tion of their time to referring complaints filed 

84 Ibid., p. 12. 

85 Stewart interview, p. 3. 

86 Friedlander interview, p. 4. 

87 Patrick letter, p. 4. 

88 Purvis interview, p. 2. 

89 Talian interview, p. 2. 

under the Americans with Disabilities Act of 1990 
to designated agencies.92 In addition, coordi
nators were required to ensure that the desig
nated agencies properly processed the complaints 
after referral.93 One staff member stated that 
coordinators spent a considerable amount of time 
on complaint referral, a task she thought should 
have been delegated to an intake staff.94 As with 
the attorneys, coordinators reported that in re
cent years they have paid Title VI little attention 
compared to the Americans with Disabilities Act 
of 1990 and section 504 of the Rehabilitation Act 
of 1973.95 Prior to CORS' reorganization, the 
Director of Program Compliance estimated, 
CORS coordinators spent roughly 20 percent of 
their time on the Americans with Disabilities 
Act.96 However, coordinators' Americans with 
Disabilities Act functions, along with 10 CORS 
staff members, were transferred to the Disability 
Rights Section on March 1, 1995.97 

Before the March 1, 1995, reorganization of 
CORS, none of the CORS investigators conducted 
Title VI investigations. Their primary duties were 
investigating complaints filed under Title II of the 
Americans with Disabilities Act, including com
plaints filed against prisons and law enforcement 

90 Each agency is required to submit annual Civil Rights Implementation Plans to DOJ for review and approval showing how 
it intends to implement its responsibilities under Executive Order 12,250. See pp. 89-101 below for a discussion of the Civil 
Rights Implementation Plans. 

91 Williams interview, p. 3. 

92 Ibid., p. 2. 

93 Ibid., p. 4. 

94 King interview, p. 3. 

95 See Brown interview, p. 2. 

96 Payne interview, p. 4. 

97 Patrick letter, p. 2. 
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agencies by disabled prisoners.98 According to 
CORS' Director of Program Compliance, CORS 
investigators spent 99.9 percent of their time on 
issues related to the Americans with Disabilities 
Act.99 

In general, the duties performed by CORS staff 
bear little resemblance to their official position 
descriptions. The position descriptions for CORS' 
senior attorneys give them several responsibil
ities that they do not perform, including: 

• advising on and assisting with litigation be
ing handled by DOJ's Civil Division;100 

• establishing and maintaining cooperative 
working relationships with constituent groups, 
both within and outside Federal Govern
ment;101 

• developing solutions for problem areas and 
negotiating Federal agency acceptance of these 
solutions.102 

A sample position description for coordinators 
reveals how light their Title VI workload is, in 
comparison to their intended functions. In addi
tion to reviewing agencies' Civil Rights Imple
mentation Plans, coordinators are supposed to 

recommend the plans for approval or disappro
vaI.103 Although most coordinators acknowledge 
that there are "good" and ''bad" implementation 
plans, they almost never "disapprove" an agency's 
Civil Rights Implementation Plan.104 Further
more, in addition to reviewing and approving 
agencies' Civil J_=tights Implementation Plans, the 
position description indicates that coordinators 
should be conducting "comprehensive indepth 
evaluative interagency surveys of agency civil 
rights programs" and monitoring agency imple
mentation of recommendations made based on 
the interagency surveys.105 However, coordina
tors have not conducted interagency surveys since 
the early 1980s.106 

Coordinators' liaison activities should include 
providing training, as well as technical assis
tance, to the agencies.107 Although several coor
dinators indicated that they provide technical as
sistance to Federal agencies, no coordinator has 
conducted any training sessions for Federal agen
cy staff.108 

The position description gives coordinators a 
role in policy development and review that few 
coordinators have been asked to fulfill. According 
to the position descriptions, the coordinators 
should "participate in analyses of government
wide civil rights issues . . . for the purpose of 

98 See Waters interview, p. 2; King interview, p. 2; Sheppard interview, p. 2; and Moore-Davis interview, p. 3. 

99 Payne interview, p. 4. 

100 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Position Description, Supervisory 
Attorney Advisor. 

101 Ibid. 

102 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Position Description, Attorney Advisor. 

103 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Position Description, Civil Rights 
Program Specialist, Duty no. 8. 

104 Brown interview, p. 5; Allen Payne, Director of Program Compliance, Coordination and Review Section, Civil Rights 
Division, U.S. Department of Justice, telephone interview, June 21, 1994 (hereafter cited as Payne telephone interview). 

105 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Position Description, Civil Rights 
Program Specialist, Duties no. 3 and 4. 

106 Talian interview, p. 2. 

107 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Position Description, Civil Rights 
Program Specialist, Duty no. 6. 

108 See Talian interview, p. 2; Purvis interview, p. 2; Brown interview, p. 2. 
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setting standards or developing procedures which 
effect all Federal grant agencies."109 Further
more, they should review and recommend ap
proval or disapproval of agencies' regulations as 
well as their nonregulatory directives, such as 
guidelines, manuals, and handbooks.110 Yet, 
there is no indication that coordinators have 
engaged in any form ofpoti.cy development or that 
they review regularly agencies' regulations and 
nonregu.latory directives. 

It is not feasible for the coordinators to handle 
the workload described in the sample position 
description, given that each coordinator is as
signed to six or seven Federal agencies. This is 
particularly true for the two coordinators who are 
responsible for decentralized agencies, such as 
the Department of Agriculture and the Depart
ment of Transportation, which have multiple civil 
rights offices. 111 

A sample position description for investigators 
indicates that they should be assigned to inves
tigate complaints of discrimination under ·Title 
VI.112 However, none of the investigators were 
involved in Title VI activities prior to CORS' reor
ganization.113 

Budget, Staffing, and Workload 
of the Coordination and Review 
Section 

Over the years, CORS' budget, staffing, and 
workload have reflected changing civil rights pri
orities within DOJ. Resources devoted to Title VI 
enforcement have diminished as other civil rights 
statutes have become priority concerns of the De
partment and as CORS' overall resources have 
declined. 

Civil Rights Division Budget·Process 
In February 1994, James P. Turner, the former 

Acting Assistant Attorney General for Civil 
Rights, described CRD!s budget process as "irra
tional and complicated."114 He said that the 
process forces CRD to rank its activities, even 
though all of its programs are equally important. 
The former Acting Assistant Attorney General for 
Civil Rights equated ranking CRD's programs 
with ranking your children: ''You can't love one 
more than the other." He reported that of approx
imately 12 CRD programs, Title VI was ranked 
towards the bottom in previous budgets. 

109 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Position Description, Civil Rights 
Program Specialist, Duty no. 5. 

110 Ibid., Duties no. 7 and 10. 

111 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Agency Liaison Unit, 
"Coordinator/Agency Assignments List" (undated), DOJ document submission, Nov. 9, 1993 (USCCR files). Under the March 
1, 1995, reorganization, CORS has established ten overlapping teams of coordinators, investigators, and attorneys to work 
on various projects. Patrick letter, pp. 3-4. According to the Assistant Attorney General for Civil Rights, this new structure 
"has streamlined operations significantly and has proved highly effective during the two months since its implementation." 
Ibid. Under the new structure, CORS' program unit consists of 10 staff members each with collateral coordination and 
investigative duties. Theodore Nickens, Deputy Chief (Prog1:am), Coordination and Review Section, Civil Rights Division, 
U.S. Department of Justice, telephone interview, May 2, 1995. The staff who were investigators under the previous 
organization are assigned primarily investigative duties, while former coordinators focus primarily on coordination pri
orities. Ibid. 

112 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Position Description, Equal Oppor
tunity Specialist, introduction. 

113 Although the investigators will no longer investigate complaints filed under the Americans with Disabilities Act, they will 
be assigned to investigate Title VI complaints and conduct Title VI compliance reviews under a Memorandum of Under
standing with the Office of Justice Programs to be signed later in 1995. See Nickens telephone interview. While it is 
important for CORS investigators to focus on Title VI rather than on the Americans with Disabilities Act, it is unclear 
whether CORS will be able to provide proper oversight and monitoring for its own Title VI enforcement activities in DOJ 
programs without creating a conffict of interest. 

114 Turner interview, p. 7. 
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However, he indicated that TitlE! VI was ranked 
fifth or sixth in the 1995 budget.115 

According to the former Acting Assistant Attor
ney General for Civil Rights, CRD's budget proc
ess begins with guidance from the administration 
regarding its program priorities. CRD staff then 
consult with the various sections within CRD to 
estimate how many staff and resources they will 
need 18 months later to achieve the level of opera
tions expected by the administration. He de
scribed this process as "problematic" because 
CRD is forced to rank its programs 18 months in 
advance of the actual budget year.116 

The sections submit their projected activities 
and estimated budget calculations.117 For ex
ample, CORS will make an "informed guess" as to 
how many additional staff and resources it will 
need in 1995 to enhance its Title VI activity 
level.118 CRD then balances and ranks the budget 
requests· of the different sections. CRD sends its 
proposal to DOJ's budget staff, who have to bal
ance all of DOJ's programs and determine the 
Department's priorities. DOJ finalizes its entire 
budget proposal and forwards it to the Office of 
Management and Budget.119 

The Office of Management and Budget then 
decides which agencies will have their budgets cut 
or augmented. Once the Office of Management 
and Budget completes its calculations, and the 
President approves it, the entire Federal budget 
is forwarded to Congress.12 °Following final con
gressional action on the DOJ budget, the Office of 
Management and Budget divides DOJ's entire 
budget into two accounts: Legal Affairs and Jus
tice Programs.121 The Legal Affairs account in-

115 Ibid., p. 2. 

116 Ibid., p. 7. See also Jones int.erview, p. 2. 

117 Jones int.erview, p. 2. 

118 Turner int.erview, p. 7. 

119 Ibid., p. 7; Jones int.erview, p. 2. 

120 Turner int.erview, p. 7. 

121 Ibid. 

122 Ibid. 

123 Ibid., p. 8. 

eludes all of the litigation divisjons except for the 
Antitrust Division, and the Justice Programs ac
count includes the Bureau of Prisons, the U.S. 
Marshal Service, and the Federal Bureau of In
vestigations, among others.122 

The Attorney General has the discretion to 
decide how much money each section will receive 
from the approved budget for CRD. The former 
Acting Assistant Attorney General for Civil 
Rights explained that the Attorney General also 
has some discretion to redistribute the budget 
funds throughout DOJ with a 5 or 10 percent 
variation from Congress' approved figures. For 
example, in 1993 the Attorney General re
distributed $1 million to the Housing and Civil 
Enforcement Section to "emphasize" the litigation 
of fair housing cases. He also indicated that each 
division has some discretion to redistribute the 
approved funding among sections.123 

To understand the impact of the budget process 
on CORS, two issues should be addressed. First, 
in the budget process, DOJ/CRD must rank its 
civil rights programs. The administration in 
power will designate the civil rights areas that are 
to be "priority." Thus, ifTitle VI is not designated 
as a priority civil rights area, then the section 
responsible for its oversight will not receive pri
ority funding or other adequate resources, such as 
additional staff, to implement the statute. Sec
ond, a section may have responsibility for im
plementing more than one civil rights area. Thus, 
a section may compete within itself to implement 
multiple mandates. As a result, depending on the 
designated priorities, one area may receive more 
funds and staff at the expense of another. The 
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budget and staff resources for Title VI enforce
ment have suffered. 

Budget and Staff Resources 
CRD w~s the only major civil rights enforce

ment office where funding increased significantly 
during the 1980s.124 AB table 3.1 indicates, fund
ing for CRD doubled in constant dollars between 
fiscal year 1979 and fiscal year 1993.125 During 
this period (J980-1993), the number of full-time 
permanent positions (FTPs) in CRD increased 
from 374 to 469.126 

However, CORS did not share in the overall 
growth of CRD during these years. When the 
Office of Coordination of Review was created in 
1979, it had 31 staff.127 The number of staff rose 
to 46 FTPs in 1981,128 the year that Executive 
Order 12,250 became effective. Thereafter, the 
number of staff in CORS began to decline steadi
ly, reaching a low of 30 in 1993.129 Although 
CORS' budget has increased in constant dollars 
since 1980, the ·budget has not been adjusted to 
keep pace with the increasing salaries of CORS' 
increasingly senior sta:ff. 13°Furthermore, CORS' 
1994 appropriation earmark was $20,000 lower 
than in 1993.131 

President Carter signed Executive Order 
12,250 on November 2, 1980. At that time, it was 

expected that the staffing of CORS would rise 
significantly. In a January 28, 1981, memoran
dum, Acting Deputy Assistant Attorney General 
for Civil Rights Lynn Walker stated: 

Prior to issuance of Executive Order 12,250, 0MB 
worked closely with the Civil Rights Division to develop 
an acceptable staffing enhancement package to provide 
for its increased responsibilities. During this period, 
CRD submitted, and 0MB painstakingly reviewed, a 
number of staffing proposals. Ultimately, 0MB ap
proved a package which provided Coordination and 
Review with a ceiling of 57 [full-time permanent (FTP)] 
positions [in FY 1981].132 

The 57 ·positions requested by the Carter ad
ministration represented an increase of 25 posi
tions, or 78 percent, over the fiscal year 1980 
ceiling of 32. However, in the next year, plans to 
increase CORS' staffing were reduced consider
ably.133 Ms. Walker continued: 

However, due to Division-wide budgetary and staffing 
constraints, it was subsequently decided that the 
[Coordination and Review] Section should be permitted 
to hire only 14 of the 25 personnel authorized. This 
decision was made to allow minimum fulfillment of 
extant obligations, [ while] affording flexibility to the 
new administration to reassess the priority attached to 

124 Chambers Associates, Inc., "An Analysis of Budgetary and Staff Resources made Available for Civil Rights Enforcement 
Activities During the Carter, Reagan, and Bush Administrations," prepared for the U.S. Commission on Civil Rights, June 
1994, table 1, p. 6 (unpublished). 

125 Ibid. See also table 3.1. 

126 U.S. Department ofJustice, Civil Rights Division, Coordination and Review Section, Response to U.S. Commission on Civil 
Rights Title VI Questions, Nov. 9, 1993, Q. 3, p. 1 (hereafter cited as DOJ, November Response to Title VI Questions). See 
taple 3.1. 

127 DOJ Survey, Q. 33, pp. 13-14. 

128 See table 3.1. 

129 See ibid. 

130 U.S. Department ofJustice, Civil Rights Division, Decision Unit Overview, Salaries and Expenses, General LegalActivities: 
15-0128-0-1-752, Coordination and Review Unit-1916 (no date). 

131 See King letter, attachment, answer no. 3, p. 1. 

132 Lynn Walker, Acting Deputy Assistant Attorney General, Civil Rights Division, U.S. Department ofJustice, memorandum 
to James P. Turner, Acting Assistant Attorney General, Civil Rights Division, U.S. Department ofJustice, "Coordination 
and Review Section," Jan. 28, 1981. p. 6. 

133 See ibid. 
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TABLE 3.1. 
Budget and Staffing of CRD and CORS. 1980-1995* 

1980 1981 1982 1983 1984 1985 1986 1987 
Budget($ in 1000s) 
CAD 15,145 16,665 17,603 19,227 20,700 22,624 22,333 23,601 
CORS 979 1,171 1,775 1,850 1,927 2,069 2,194 2,315 
Public Access Sec. N/A N/A N/A N/A N/A N/A N/A N/A 
Budget 
(1000s of 

constant$) 
CAD 21,034 21,175 20,956 21,923 22,648 23,815 22,929 23,601 
CORS 1,360 1,488 2,089 2,109 2,108 2,178 2,253 2,315 
Public Access Sec. NA NA NA NA NA NA NA NA 

Staffing 
(FTPs on board) 
CAD 374 388 377 380 379 392 402 388 
CORS 37 46 41 44 42 41 42 36 
Public Access Sec. NA NA NA NA NA NA NA NA 

1988 1989 1990 1991 1992 1993 1994 1995 
Budget($ in 1000s} 
CAD 26,321 27,756 32,688 44,216 47,581 52,700 59,956 62,602 
CORS 2,528 2,528 2,776 7,166 7,933 3,241 3,221 3,307 
Public Access Sec. NA NA NA NA NA 8,029 8,679 8,698 
Budget 
(1000sof 

constant$) 
CAD 25,406 25,748 29,108 36,816 38,527 41,398 46,334 NA 

CORS 2,440 2,345 2,472 6,162 6,605 2,624 2,489 NA 

Public Access Sec. NA NA NA NA NA 8,029 6.707 NA 

Staffing 
(FTPs on board) 
CAD 378 374 385 418 455 469 518 537 
CORS 36 37 34 35 31 30 32 23 
Public Access Sec. NA NA NA NA 26 34 39 72 

Source: Department of Justice, Civil Rights Division, Coordina- dollar figures, the norrinal dollar ElllOllnts were aclpstecl using a 
tion and Review Section, answers to U.S. Commission on Civil price index for govenment services developed by the U.S. 
Rights Title VI Questions, Nov. 9, 1993, attaclvnents. Note: Department of Convnerce, Bureau of Econorric Analysis, as 
The budget figures reflect appropriations. The Commission reported in President of the Urited States, Econonic Reportof 
requested budget and staffing information for fiscal years prior the President (Superintendent of Documents: Washington, DC, 
to 1980; however, DOJ indicated that those figures were 1995), table 8-3, p. 279. The base year for the price index is 
unavailable. In 1992, although C0RS was appropriated $7.9 1987. 
rrillion, it obligated oriy $3.1 mllion. The same year, the Pubfic •Toe Comrrission requested budget and staffing information for 
Access Section did not receive an appropriation, but obligated fiscal years prior to 1980; however, DOJ indicated that those 
$5.2 mllion. The 1994 budget figures do ;iot reflect the figures were unavB1lable. 
creation of the Disability Rights Section and the transfer of Note: For fiscal year 1996, the Civil Rights Division requested 
budget from CORS to that section. To calculate the constant· $ 65.304 mllion. Patrick testimony, p. 1. 
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TABLE 3.2. 
CORS Staffing by Function. 1981-1993* 

1981 1984 
Executive Order 12,250 46 42 
Title VI 15 9 
Americans with Disabilities Act NA NA 

Total 46 42 

Source: D0J document submission, Nov. 9, 1993, re
sponse to ql!estion 4 (USCCR files). 
•The Commission requested staffing information for fiscal 
years prior to 1980; however, D0J indicated that those 

this Section's mission and to allocate resources accord
ingly.134 

In the mid-1980s, CORS concentrated on "im
plementing the federally conducted program re
quirements of Section 504 of the Rehabilitation 
Act of 1973 through assistance to nearly 100 
agencies in the development of regulations and 
the completion of self-evaluations."135 In the late 
1980s, CORS began to take on responsibilities 
related to the passage of the Am.ericans with Dis
abilities Act.136 In fiscal year 1989, Assistant At~· 
torney General for Civil Rights John Dunne re
classified five CORS coordinators as investigators 
to fulfill CORS' new responsibilities under the 
Americans with Disabilities Act. This action left. 
CORS with only four staffmembers to coordinate 
CORS' responsibilities under Executive Order 
12,250.137 In 1991, CORS received an infusion of 
resources to help it cope with its responsibilities • 
underthatact. Thenextyear,however, theCRD's 

1989 1990 1991 1992 1993 
27 20 15 12 11 

9 6 5 4 4 
10 14 20 19 19 
37 34 35 31 30 

figures were unavailable. Additionally, information prior to 
1981 is not applicable because Executive Order 12,250 
was not signed until 1980. 

Public Access Section was created, and CORS' 
budget and staffing decreased.138 

The changing priorities within CORS are 
reflected in table 3.2, which demonstrates the 
staffing levels for each of CORS' major functions. 
Overtime, CORS devoted less stafftime to Execu
tive Order 12,250 activities, including Title VI 
activities, and devoted more time to activities 
relating to the Americans with Disabilities Act. 
Even after the Public Access Section was created, 
the Americans with___Disabilities Act has con
tinued to take up significantly more than half of 
CORS' available resources. As a result, stafftime 
devoted to Title VI has fallen dramatically, from 
15 FTPs in 1981, to only 4 in 1993.139 

DOJ has never studied the impact of CORS' 
former responsibilities under the Americans with 
Disabilities Act on the section's ability to imple
ment its responsibilities under Executive Order 
12,250. However, CORS officials estimate that, 
with the addition of its responsibilities under the 
Americans with Disabilities Act, CORS' workload 

134 Ibid. 

135 DOJ Survey, Q. 36, p. 18; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993). 

136 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). See DOJ Survey, Q. 36, p. 15. 

137 Oneglia interview, p. 3. Ms. Williams indicated that in 1992 the number ofcoordinators hadbeen reduced from seven to four. 
Williams interview, p. 2. 

138 See tables 3.1 and 3.2. 

139 See table 3.2. 
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doubled without an increase in resources. As a specialists.146 Thus, although the reorganization 
result, staff available for Executive Order 12,250 
activities was cut in hal£ 140 The Americans with 
Disabilities Act has been the top priority for all 
CORS staff from 1988 until March 1995, when 
functions related to the Americans with Disabili
ties Act were removed from CORS.141 The former 
Acting Assistant Attorney General for Civil 
Rights agreed that the Americans with Disabil
ities Act has "overshadowed" Title VI at CORS.142 

He indicated that CORS had a clear need for 
additional resources. He added that CRD never 
has enough staff to conduct its program activities, 
but that, in his opinion, Title VI has suffered 
proportionally more than any other CRD pro
gram.143 

CRD's March 1995 reorganization, which re
moved all responsibility for the Americans with 
Disabilities Act from CORS, was intended to 
a1low CORS to concentrate on its responsibilities 
under Executive Order 12,250, including Title 
VI.144 However, in the reorganization, the Assis
tant Attorney General for Civil Rights trans
ferred 10 staff members from CORS to other sec
tions in the division, reducing the size of CORS by 
almost one-third.145 Under the reorganization, 
CORS consists of 21 professional and support 
staff members, including 3 attorneys, 2 senior
level equal opportunity specialists, 2 civil rights 
program specialists, and 5 equal opportunity 

140 Oneglia interview, p. 3. 

141 Ibid., p. 8. 

142 Turner interview, p. 3. 

143 Ibid., p. 8. 

144 Patrick letter, p. 2. 

145 Ibid. 

146 See Ibid., attachment A. 

147 Patrick letter, p. 2. 

was intended to improve CORS' ability to focusits 
attention on its nondisability-related Executive 
Order 12,250 responsibilities, the reduction in 
staff may serve to limit further CORS' effective
ness. This staff reduction is particularly critical in 
light of the steady decline in Title VI activity .for 
more than 15 years. The Assistant Attorney Gen
eral for Civil Rights acknowledged that CORS 
needs additional resources and stated that he 
intends to increase CORS' resources "in the fu
ture." However, he neither explained how CORS 
will be able to accomplish its responsibilities with 
diminished staff and resources nor specified when 
and how he intends to reallocate resources to 
CORS.147 

Management Plans 
Effective management of an office's staff, re

sources, and workload requires a comprehensive 
management plan that is updated quarterly or 
annually, depending on the critical nature of 
emerging civil rights priorities, issues, activities, 
or changes in civil rights statutes.148 According to 
the former Acting Assistant Attorney General for 
Civil Rights, CRD has always operated under a 
"management plan."149 However, the style and 
content of the management plans have varied 
from administration to administration.150 Gerald 
W. Jones, the Acting Deputy Assistant Attorney 

148 See William K. Fallon, ed.,AMA Management Handbook (New York: American Management Associations, 1983), pp. 1-7 to 
1-8. See also Peter F. Drucker, Management: Tasks, Responsibilities, Practices (New York: Harper &Row, Publishers, 1974), 
pp. 121-29; Richard I. Lyles, Practical Management Problem Solving and Decision Making (New York: Van Nostrand 
Reinhold Company, 1982), pp. 124-49. 

149 Turner interview, p. 8. 

160 Ibid. 
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General for Civil Rights, stated that he has never 
seen a formalized management plan for CRD. 
Howevei:, he explained that CRD is in the process 
of preparing a fonilal management plan.151 None 
of the staff in CORS interviewed by the Commis
sion had participated in preparing a management 
plan or knew of the existence of such a plan.152 
The former Section Chief of CORS indicated that 
her participation in CRD's policy development 
process was limited to assisting in the develop
ment of briefing books for the incoming Assistant 
Attorney General for Civil Rights and annual 
participation in the DOJ budget process.153 

Development of Standard Title VI 
Policies and Procedures 

One of the major responsibilities of the Attor
ney General, through CORS, is to ensure consis
tent Title VI policy among Federal agencies and 
to develop common standards for Title VI enforce
ment procedures.154 Executive Order 12,250 gives 
the Attorney General a "leadership" role "for the 
consistent and effective implementation" of Title 
VI and other Federal civil rights statutes.155 This 
role includes developing and reviewing agencies' 
regulations, guidelines, and policies. Further
more, Executive Order 12,250 directs the Attor
ney General to establish, through guidelines and 
regulations, standards and procedures in the fol
lowing specific areas: enforcement actions, inves
tigations, compliance reviews, recordkeeping and 

reporting requirements, and employee train
ing.156 To a large degree CORS has abandoned 
this role in recent years. 

DOJ's Title VI Regulations, Guidelines, 
Policies, and Procedures 

In the early years of Title VI, DOJ was effective 
in providing guidance on Title VI's policies and 
procedures. In 1966, DOJ issued guidelines for 
the enforcement of Title VI.157 These guidelines 
address alternative courses of action available to 
Federal agencies when they determine that a re
cipient is in noncompliance with Title VI.158 

In the early 1970s, DOJ also issued guidelines 
to assist in its oversight of Federal agencies' Title 
VI enforcement programs. CORS published 
"Guidelines on Conducting Interagency Sur
veys,"159 which outline comprehensively how to 
conduct interagency surveys, a review process 
that proved to be one of DOJ's most effective 
oversight tools. 160 The publication provides guid
ance to DOJ staff on how to ascertain effectively 
the strengths and weaknesses of an agency's en
forcement program. For example, the guidelines 
describe how to initiate contact with the agency, 
make arrangements for reviews, conduct thor
ough reviews, pinpoint and assess the appro
priate personnel, contact public interest groups 
that monitor agency enforcement programs, and 
determine the necessity of visiting regional of
fices.161 Despite the benefits of these guidelines, 
CORS staffdo not use them because a DOJ policy 

151 Jones interview, p. 2. 

152 See Williams interview, p. 2; King interview, p. 3; Talian interview, pp. 6-7. 

153 Oneglia interview, p. 2. 

154 Exec. Order No. 12,250, §§ 1-202 to 1-207, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

15..'i Id. 

156 Id.§§ 1-203 to 1-207. 

157 28 C.F.R. § 50.3 (1994). 

158 Id.§ 50.3(a). See pp. 73-76 below for further discussion of these guidelines. 

159 U.S. Department of Justice, "Guidelines for Conducting Interagency Surveys," (undated) (hereafter cited as DOJ Guidelines 
for Conducting Interagency Surveys). 

160 See pp. 101-05 below for a more extensive discussion ofinteragency Surveys. 

161 DOJ Guidelines for Conducting Interagency Surveys. 
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decision ended review of Federal agencies 
through the use of interagency surveys.162 

DOJ also proVJ.des Federal agencies with guid
ance on Title VI policies and procedures through 
another publication, "Procedures for the Develop
ment of Guidelines by Federal Agencies for Re
cipients of Federal Financial Assistance."163 This 
document does not contain DOJ's guidelines on 
Title VI policies and procedures, but provides sug
gestions for Federal agencies in developing their 
own Title VI guidelines, as DOJ regulations re
quire of them.164 Agencies must include in their 
guidelines the nature of the Title VI coverage; 
methods of enforcement; examples of prohibited 
discriminatory practices; required or suggested 
remedial actions; and requirements pertaining to 
covered employment, data collection, complaints, 
and public information.165 DOJ's procedures offer 
examples of agencies' guidelines and sample for
mat. They also explain how an agency can deter
mine when guidelines are appropriate for specific 
programs.166 In 1979, DOJ published "Checklist 
for Analysis of a Federal Agency's Title VI En
forcement Effort."167 The publication reiterated 
that Federal agencies must develop their own 
guidelines "as a program specific supplement to 
[their] Title VI regulations, for each Title VI cov
ered program."168 It also specified that agencies 
should distribute the guidelines to recipients, 

162 Oneglia interview, p. 2. 

beneficiaries, compliance officers, and the general 
public.169 

In addition to guidelines on Title VI policies 
and procedures, DOJ issued regulations that de
fined in greater detail the Federal agencies' obli
gations to enforce Title VI. In December 1976, 
approximately 11 years after the civil rights stat
ute became effective, DOJ issued regulations en
titled "Coordination of Enforcement of Non
discrimination in Federally Assisted Pro-. 
grams."170 The coordination regulations lay out 
the responsibilities of Federal agencies regarding 
the enforcement of Title VI in the following areas: 

• agency regulations 
• agency guidelines 
• public dissemination of Title VI information 
• data and information collection 
• procedures for determining compliance, in
cluding preaw~rd and postaward reviews 
• complaint procedures 
• coverage of employment practices under Title 
VI 
• requirements of State agencies administer
ing continuing State programs 
• methods of resolving noncompliance 
• interagency cooperation and deilegations 
• agency staff 
• agency Title VI enforcement plans.171 

163 U.S. Department of Justice, "Procedures for the Development of Guidelines by Federal Agencies for Recipients of Federal 
Financial Assistance," (undated), DOJ document submission, Nov. 9, 1994 (USCCR files) (hereafter cited as DOJProcedures 
for the Development of Guidelines). 

164 28 C.F .R. § 42.404(a) (1994). DOJ's regulations, "require federal agencies to develop and publish 'Title VI guidelines for each 
type of program to which they extend financial assistance.m DOJ Procedures for the Development of Guidelines, p. 1. For a 
further analysis, see the discussion on DOJ's coordination regulations, pp. 73-76. 

165 28 C.F.R. § 42.404(a)(l994). 

166 DOJ Procedures for the Development ofGuidelines, pp. 2-4. 

167 U.S. Department of Justice, Civil Rights Division, "Checklist for Analysis of a Federal Agency's Title VI Enforcement Effort," 
Title VI Forum, vol. 4, no. 2 (Fall 1979), p. 12, nos. 26-28. 

168 Ibid. 

169 Ibid. 

I10 28 C.F .R. Part 42, Subpart F (1994). 

171 Id. 
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The coordination regulations were issued first 
under Executive Order 11,764,172 which preceded 
Executive Order 12,250. These coordination regu
lations were revised in 1981 to reflect the new 
Executive Order 12,250, but they have not been 
revised since that date. In January 1982, DOJ 
circulated a draft of revised coordination regula
tions to the Federal agencies.173 The revised coor
dination regulations were to be: 

updated to reflect the fact that Title VI is now only one 
of many nondiscrimination statutes for which the 
Attorney General has coordination authority, and 
amended where administrative experience has indi
cated that changes would be appropriate. It specifies 
the relationship between the Department of Justice 
and agencies empowered to provide Federal financiai 
assistance and establishes procedural standards for 
the effective enforcement of civil rights statutes that 
are to be reflected in each agency's regulations.174 

However, the revised coordination regulations 
never were published. In early 1983, DOJ an
nounced that it would not issue revised coordina
tion regulations, because "extensive change of ex
isting regulations was not required."175 At the 
time, Vice President George Bush announced that 
"[a] full evaluation of all the information brought 
to bear on this subject prompted the conclusion 
that extensive change of the existing ... regula
tions was not required, and that with respect to 

those few areas where clarification might be 
desirable, the courts are currently providing use
ful guidance and can continue to do so in the 
future."176 According to the-former Section Chief 
ofCORS, the draft coordination regulations never 
were finalized because of differences between 
CORS and CRD on content. 

Since issuing these guidelines and regulations, 
DOJ, for the most part, has abandoned its respon
sibility for Title VI policy development and for 
establishment of Title VI procedures. In the late 
1970s, DOJ began to develop a "Title VI Manual," 
to be published in two volumes.177 The first 
volume was to contain indepth information on 
Title VI, including its legislative history, analyses 
of major legal issues, digests of important litiga
tion, and examples of prohibited discrimination. 
It was to list, by Federal agency, the programs 
covered by Title VI, as well as the agency's regula
tions, civil rights office, general counsel's office, 
Federal financial assistance budget, and Title VI 
enforcement budget.178 The second volume was to 
be a detailed procedures manual paralleling the 
coordination regulations in structure, but going 
into more detail.179 In 1977, DOJ stated that it 
hoped to complete the manual by the end of the 
year.180 However, the Title VI manual never was 
issued. 

In 1995, CRD indicates that CORS once again 
has begun developing a two-volume Title VI 

172 Exec. Order No. 11,764, 3 C.F.R. 849 (1971-1975), revoked "by, Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 
42 U.S.C. § 2000d-1 (1988). 

173 U.S. DepartmentofJustice, Civil Rights Division,"FederallyAssistedRegulation," Civil Right.s Forum, vol. 6, no. 3 (Summer 
1983), p. 5. 

174 U.S. Department ofJustice, Civil Rights Division, "Justice Department Revises Its Coordination Regulation," Civil Rights 
Forum, vol. 6, no. 1(Fall :J-982), p. 3. 

175 U.S. Department ofJustice, Civil Rights Division, "DOJ Will Not Issue Coordination Reg," Cil!il Rights Forum, vol. 6, no. 2 
(Winter/Spring 1983), p. 9. 

176 Vice President George Bush, as quotedin U.S. DepartmentofJustice, CivilRights Division,"FederallyAssistedRegulation," 
Civil Rights Forum, vol. 6, no. 3 (Summer 1983), p. 3. 

177 U.S. DepartmentofJustice, CivilRights Division, "DOJDraftingTitleVIManual,"Civil Right.s Forum, vol. 2, no. 2(Summer 
1977), p. 4. 

178 Ibid. 

179 Ibid. 

180 Ibid. 
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manual similar to the 1977 proposal.181 The first ment of the model regulations has been tabled 
volume will set forth legal history and precedents, because of the National Performance Review's 
and the second volume will be a practical manual 
for investigating Title VI issues, including hypo
thetical situations and application of the law to 
particular fact patterns.182 

Similarly, in the 1980s, attempts were made to 
issue an updated model Title VI regulation for 
promulgation to the Federal agencies. However, 
as with the efforts to finalize the revised coordina
tion regulations, the attempts were abandoned 
because of disagreements between CORS and 
CRD on their content.183 

At the beginning of the current administration, 
CORS resumed revising the model agency regula
tions.184 According to DOJ, the proposed model 
regulation would serve as a "state-of-the-art guide 
for agencies drafting new regulations and for 
changes to existing regulations."185 It would be 
consistent with DOJ's coordination regulation 
and would follow existing Title VI regulations. 
''Where appropriate, it would adopt provisions 
from regulations implementing Title IX of the 
Education Amendments of 1972. . . .[It] also 
would implement the definition of 'program or 
activity' added to Title VI by the Civil Rights 
Restoration Act."186 The former Section Chief of 
CORS indicated that CORS wanted every agency 
to change its Title VI regulations to reflect up
dated case law and legislation after CORS has 
issued its model regulation.187 

However, in 1995, CORS suspended its work 
on the model regulations. According to the Assis
tant Attorney General for Civil Rights, develop-

181 Patrick letter, p. 4. 

182 Ibid. 

assessment of all agency regulations.188 However, 
he did not indicate whether the National Perfor
mance Review evaluation will consider the neces
sary revisions to the Title VI regulations that 
CORS has identified. 

CORS develops policy statements upon request 
from the Assistant Attorney General for Civil 
Rights, but does not issue routinely policy inter
pretations as court decisions and other cir
cumstances require. Policymaking -and dissemi
nation is one of the areas that two CORS senior
level staff members expressed a desire to 
strengthen.189 

As part of its coordination function, DOJ is 
required to receive and ·review agencies' regula
tions, policy interpretations, guidelines, and man
uals.190 According to the Deputy Section Chief 
(Legal), however, the agencies have ceased send
ing these documents to DOJ for review. 

DOJ still has not developed coordinated Fed
eral Title VI policies and procedures. DOJ has 
neither updated its coordination regulations, pro
duced a revised model regulation for the agencies, 
nor issued guidelines or manuals to help agencies 
understand and fulfill their responsibilities under 
Title VI. As a result of DOJ's nonproductivity in 
the area of Title VI, DOJ's current policies and 
procedures are outdated. Under the current ad
ministrations, efforts to produce a Title VI man
ual have begun, but, pending the National Perfor
mance review, CRD does not plan to issue a model 

183 King letter, answer no. 4, p. 3. See also Oneglia interview p. 3; Friedlander interview, p. 4; Kaltenborn interview, p. 2. 

184 Ibid. 

185 King letter, attachment, answer no..4, p. 4. 

186 Ibid. 

187 Oneglia interview, p. 3. 

188 Patrick letter, p. 4. 

189 Oneglia interview, p. 4; Friedlander interview, pp. 3-4, 9. 

190 See Exec. Order No. 12,250, § 1-202, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 
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Title VI regulation, and it also does not plan to 
update its coordination regulations. 

DOJ's Policy Positions 
According to the former Section Chief of CORS, 

Title VI policy is set by CRD, not CORS.191 A 
review of some critical Title VI policy areas con
firms DOJ's general policy inaction in the past. 

Civil Rights Restoration Act 
After the enactment of the Civil Rights Res

toration Act of 1987, 192 DOJ recognized that the 
Federal agencies' regulations needed to be up
dated to reflect the new law.193 In October 1988, 
DOJ sent a letter to each Federal agency with 
existing Title VI regulations suggesting changed 
regulatory language. In particular, the letter sug
gested changes to the definitions of "program or 
activity," "program," and "recipient;"194 However, 
this letter and the need to amend the agency 
regulations did not receive a high priority at 
CORS or at the agencies. To date, none of the 
Federal agencies has altered their regulations to 
reflect the clarifications in Title VI provided by 
the Civil Rights Restoration Act.195 In its re
sponse to the Commission's survey, DOJ indi
cated that the term "program or activity" is de
fined "very broadly" under the Civil Rights Res
toration Act.196 DOJ has indicated that its 
proposed model Title VI regulation "implements 

the definition of 'program or activity' added to 
Title VI by the Civil Rights Restoration 
Act.... _,,197 

In 1995, in its newly revived Civil Rights 
Forum newsletter, DOJ indicated that the mean
ing of "program or activity" under Title VI in
cludes "all of the operations of[the institution]
any part of which is extended Federal financial 
assistance."198 In the newsletter, DOJ urges all 
agencies to review their compliance programs to 
ensure that they apply Title VI's amended defini
tion consistently to all programs.199 DOJ stated 
that the original agency regulations that existed 
prior to the Grove City decision reflect the Civil 
Rights Restoration Act's restored definition of 
program or activity.200 However, the Title VI reg
ulations do not contain the specific definition of 
"program. or activity'' as it applies to Title VI 
coverage. Furthermore, the Federal agencies' reg
ulations do not include provisions explaining the 
scope of their termination authority as it is ap
plied in practice. 

Employment Discrimination 
DOJ's coo.rdination regulations specify that 

Federal agencies have jurisdiction, over employ
ment discrimination under Title VI both when 
1) the purpose of a Federal assistance program is 
the provision of employment and when 2) employ
ment discrimination causes discrimination 

191 Oneglia interview, p. 2. 

192 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ l68lnote, 1687, l687note, 1688, 1688note (1988); 
29 U.S.C. §§ 706, 794 (1988 & Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

193 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Report on E:cecutiue Order 12,250, 
October 1, 1987-September 30, 1988, p. 14. 

194 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Report on Executive Order 12,250, 
October 1, 1989-September,'JO, 1992, p. 37. 

195 See chapters on individual agencies. 

196 DOJ Survey, Q. 8, p. 5. 

197 King letter, attachment, answer no. 4, p. 4. 

198 U.S. Department ofJustice, Civil Rights Division, "Restoration Act Clarifies Meaning of 'Program orActivity,"' Civil Rights 
Forum (vol. 9, no. 1 (Spring 1995), p. 3. 

199 Ibid. 

200 See ibid. 
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against beneficiaries of the federally assisted pro
gram, regardless of the program's purpose.201 As 
indicated above, this broad interpretation of 
Federal agencies' jurisdiction under Title VI was 
a matter of some controversy during previous 
administrations. However, the basic policy never 
has been altered. 

In 1983, DOJ issued "Procedures for Com
plaints of Employment Discrimination Filed 
Against Recipients of Federal Financial Assis
tance.»2o2 These procedures require Federal agen
cies to refer complaints of employment discrim
ination against recipients of Federal financial as
sistance to the Equal Employment Opportunity 
Commission, except when the complaints also al
lege other forms of discrimination by the recipient 
and when the complaints involve a pattern or 
practice of discrimination. The agencies are re
quired to handle, on their own, complaints that 
involve allegations of both employment discrim
ination and discrimination in other practices of 
the recipient. 203 When considering whether a re
cipient has engaged in unlawful discrimination in 
employment, agencies are required to consider 
Title VII case law and the Equal Employment 
Opportunity Commission guidelines, 204 unless in-
applicable.205 • 

201 28 C.F.R. § 42.402(0 (1994). 

202 Id. § 42.605. 

203 Id. 

204 29 C.F.R. Parts 1604-1607 (1994). 

205 28 C.F.R. § 42.604 (1994). 

Appllcatlon of Thie VI to Block Grant Programs 
The need for updated DOJ guidelines and pol

icy guidance on the application of Title VI to block 
grant programs becomes more apparent with con
sideration ofrecent and proposed changes in Fed
eral financial assistance statutes. Starting in the 
early 1980s, Federal agencies increasingly have 
provided funding to the States through block 
grants, rather than through categorical grants or 
revenue sharing.206 This growing reliance on 
block grant funding arises from the federalism 
principle supporting the reduction of the Federal 
Government through decreased Federal spending 
and expanded State responsibility for domestic 
programs.207 

Block grants combine the characteristics of cat
egorical and revenue sharing grants. Although 
block grants are not created for specific purposes 
like categorical grants, they are designed for gen
eral categories of domestic programs. 208 In addi
tion, although block grant funding has some 
restrictions, unlike revenue sharing, it is non
competitive. The U.S. Advisory Commission on 
Intergovernmental Relations defines block grants 
as follows: 

206 Categorical grants are competitive funding programs designated for specific purposes. See Eugene Boyd, Analyst, and 
Sandra Osbourn, Specialist, Government Division, Congressional Research Service, The Library ofCongress, Block Grants: 
An Overview, Rept. No. 95-264 GOV, p. 1 (Feb. 10, 1995) (hereafter cited as CRS, Block Grants). Revenue sharing involves 
automatic distribution offunds, few restrictions on the use of the funds, and no matching requirements. Sandra S. Osbourn, 
Specialist in American National Government, Government Division, Congressional Research Service, The Library of 
Congress, Federalism in the United States: Toward the Third Century an Overview ofTrends and Issues, Rept. No. 89-262 
GOV (Apr. 17, 1989), p. 3 (hereafter cited as CRS, Federalism). In 1981 Congress passed the Omnibus Budget Reconciliation 
Act of 1981 which created nine block grant programs under the administration of the Departments ofHealth and Human 
Services, Education, and Housing and Urban Development. Pub. L. No. 97-35, 95 Stat. 357 (codified as amended in scattered 
sections ofU.S.C.). 

207 See CRS, Federalism, p. 6. See also Arkansas, Louisiana, New Mexico, Oklahoma, and Texas Advisory Committees, report 
for submission to the U.S. Commission on Civil Rights, The New Wave ofFederalism: Block Granting and Civil Rights in 
the Southwest Region, Januazy 1983, p. 3 (hereafter cited as The New Wave ofFederalism). 

208 CRS, Block Grants, p. 1. 
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1. Federal aid is authorized for a wide range of ac
tivities within a broadly defined functional area. 
2. Recipients have substantial discretion in identifying 
problems and designing programs and allocating 
resources to deal with them. 
3. Administrative, fiscal reporting, planning, and other 
federally imposed requirements are kept to the mini
mum amount necessary to ensure that national goals 
are being accomplished 
4. Federal aid is distributed on the basis of a statutory 
formula, which results in narrowing Federal admin
istrators' discretion and providing a sense offiscal cer
tainty to recipients. 
5. Eligibility provisions are statutorily specified and 
favor general purpose governmental units as recipients 
and elected officials, and administrative generalists as 
decision makers.209 

The increased use of block grants has led to 
significant changes. Competition among States 
for Federal monies has decreased, if not disap
peared. States no longer confront matching re
quirements for most block grants, and they have 
broad discretion in the use of the block grant 
funds.210 However, greater State discretion limits 
the Federal agencies' ability to conduct preaward 
reviews of applicants, an important method for 
overseeing compliance with Title VI, because the 
Federal Government does not control the distri
bution of Federal funds. As a result, greater ob
stacles exist to Federal Title VI enforcement of 
block grant programs. Although the States are in 
the best position to monitor the distribution of 

block grant funding, few consistent mechanisms 
exist to ensure that States sufficiently oversee 
compliance with Title VI. 

In January 1982, DOJ's Office of Legal Counsel 
addressed the issue of whether block grant 
programs are subject to Title VI. In a memo
randum to the Director of the Office of Manage
ment and Budget, DOJ concluded that "the non
discrimination provisions of Titie VI, Title IX, 
Section 504, and the Age Discrimination Act" 
apply to block grant programs.211 

However, DOJ never has issued guidance to 
the Federal agencies on how specifically they can 
enforce Title VI for block grant programs. In the 
Fall of 1982, DOJ indicated in its Civil Rights 
Forum that it would work with the Federal agen
cies "to develop regulations that are consistent 
with both the block grant approach and civil 
rights requirements.''212 There is no indication 
that DOJ ever did this, and no Federal agencies 
have revised their Title VI regulations to reflect 
the civil rights concerns under the block grant 
programs.213 

Five of the Commission's State Advisory Com
mittees commented in a 1983 report that "the 
relationship between the Federal Government 
and the States [in civil rights enforcement of block 
grant programs] still remains undefined at pres
ent.'>214 In particular, States appeared uninter
ested in assuming responsibility for civil rights 
enforcement.215 To provide assistance to State 
and local officials, community organizations, and 

209 Ibid., p. 5 (citing U.S. Advisory Commission on Intergovernmental Relations, Block Grants:A Comparative Analysis (Report 
A-60) Washington, D .C., 1977. Each State receiving block grants enacted under the Omnibus Budget Reconciliation Act of 
1981 is required to report on its programs. The Reconciliation Act requires States to report on the proposed use ofblockgrant 
funds including: goals and objectives; activities to be supported, areas to be served, and "categories or characteristics" of the 
individuals to be served; and the criteria and method for fund distribution. Omnibus Budget Reconciliation Act, Pub. L. 
No. 97-35, § 1742, 95 Stat. 357 (codified as amended in scattered sections ofU.S.C.). 

210 The New Wave ofFederalism, p. 4. 

211 U.S. Department of Justice, Office of Legal Counsel, Memorandum Opinion for the Counsel to the Direcwr, Office of 
Management and Budget, Jan. 18, 1982 (no page number). 

212 U.S. Department ofJustice, Civil Rights Division, "Civil Rights Responsibilities Under Block Grants," Civil Rights Forum 
(vol. 6, no. 1), Fall 1982, p. 5. 

213 See chapters on the individual Federal agencies. 

214 The New Wave ofFederalism, p. 16. 

215 Ibid., pp. 11-16. 
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private citizens in evaluating procedures used to 
implement block programs, the five Southwestern 
State Advisory Committees adopted a minimum 
standards checklist.216 The "Civil Rights 
Compliance/Enforcement" section of that check
list includes Federal requirements that all block 
grants be implemented in a nondiscriminatory 
manner and that States sign assurances •Of non
discrimination before receiving funding. The 
checklist also recommends the following State 
activities: 

• enactment of nondiscrimination and affirm
ative action statutes and executive orders 
• clear articulation of a nondiscriminatory pol
icy in implementing block grants 
• development of State nondiscrimination en
forcement mechanisms that include a separate 
enforcement entity, adequate funding and 
staff, sanctions, a data collection and reporting 
system, independence, and direct reporting to 
the Governor 
• clear identification of an individual's right to 
complain of discrimination and the procedures 
required 
• development and identification of clear pro
cedures for investigating and remedying com-
plaints • 
• development and clear articulation of sanc
tions to be employed 
• development of procedures/criteria for State 
compliance reviews.217 

Although the checklist provides some guidance 
to States on their Title VI enforcement roles in 
block grant programs, Federal agencies and 
States could benefit from Federal guidelines 
clearly defining their roles. 

216 Ibid., p. 31. 

217 Ibid., p. 33. • 

DOJhas provided little policy guidance on Title 
VI enforcement in block grant programs. Accord
ing to DOJ: 

Recently, the Federal Government has adopted a "block 
grant" approach whereby the Government gives the 
State a general grant that it can disburse within the 
State to furnish certain related types 9f services. This 
approach shifts much control from the Federal Govern
ment to the States.218 

In 1984 the Comptroller General of the General 
Accounting Office submitted a report to Congress, 
Federal Agencies' Block. Grant Civil Rights En
forcement Efforts: A Status Report.219 That report 
noted that, although the Omnibus Budget Recon
ciliation Act of 1981 provided some civil rights 
provisions specific to block grants, itgenerally did 
not change Federal agencies' responsibilities in 
enforcing civil rights laws. The report revealed 
that, other than limited requirements imposed by 
the act, neither the Department of Health and 
Human Services nor the Department of Educa
tion responded to the increased responsibility and 
broader discretion of State recipients by changing 
either the Federal agency's Title VI enforcement 
role or the Title VI obligations of the States. The 
Department of Housing and Urban Development 
adjusted some aspects of its enforcement ap
proach by shifting the focus of its technical assis
tance and monitoring activities from sub-
recipients to the larger state rec1pien•• t220Al. -
though the Department of Housing and Urban 
Development placed some requirements on States 

•to ensure enforcement of Title VI in block grant 
programs, the other agencies have not done so. In 
this case, DOJ policy guidance or regulations 
could have provided Federal agencies the initia
tive to make State recipients more responsible for 

218 U.S. Department ofJustice, Civil Rights Division, "Civil Rights Responsibilities Under Block Grants," Civil Rights Forum, 
vol. 6, no. 1 (Fall 1982), p. 5. 

219 General Accounting Office, Federal Agencies' Block Grant Civil Rights Enforcement Efforts: A Status Report, September 28, 
1984 (hereafter cited as GAO, Federal Agencies' Block Grant Civil Rights Enforcement Efforts). 

220 Ibid., pp. i-iv. 
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Title VI enforcement, rather than leaving Title VI 
enforcement to the discretion of the State agen
cies. 

According to the former Acting Assistant Attor
ney General for Civil Rights, the trend towards 
block grants has presented difficulties for Title VI 
enforcement.221 In response to a Commission in
quiry on the effect of block grant programs on 
Title VI enforcement, DOJ indicated that it could 
not adequately address the effects of block grant 
programs without conducting a detailed study of 
the issue. As of May 1994, DOJ had not forwarded 
the issue of updating agencies' civil rights en
forcement efforts with respect to block grant pro
grams to Assistant Attorney General for Civil 
Rights Deval Patrick. 222 

In 1995 Congress is considering the enactment 
ofthe Personal Responsibility Act of 1995. 223 The 
act would convert the current individual entitle
ment programs, such as some welfare programs, 
into block grant programs. Consequently, Title VI 
would apply to a block grant welfare program, 
although it currently does not apply to welfare 
entitlement programs in which ·beneficiaries re
ceive dire·ct assistance payments from the Federal 
Government. As demonstrated by Federal agen
cies' response to the Omnibus Reconciliation Act, 
they could benefit from DOJ guidance on the 
proper enforcement of Title VI in block grant 
programs, especially if Congress creates more 
block grant programs in the future. 

To date, DOJ has not provided any guidance on 
Title VI issues relating to block grantprograms or 
the distinction between direct and indirect assis- . 
tance programs. Although CRD recognizes the 
need to provide guidance on the application of 
Title VI to block grant programs, to date, CORS 

has no specific plans other than to explore the 
issue after discussions with the Federal funding 
agencies.224 

DOJ must provide clarification on the distinc
tion between benefits stemming from direct assis
tance, also known as individual entitlements, to 
which Title VI does not apply, and benefits stem
ming from indirect assistance programs, such as 
block grant programs, to which Title VI does 
apply. This clarification would apprise Federal 
agencies, recipients, and beneficiaries of when 
implementation and enforcement of Title VI is 
necessary. 

Federal Agency Civil Rights Staffing, 
Organizational Structure, and Training 

DOJ's coordination regulations specify merely 
that "[s]ufficient personnel be assigned by a 
Federal agency to its Title VI compliance program 
to ensure effective enforcement of Title VI."225 

However, DOJ does not provide formal guidance 
on the number and qualifications of Title VI en
forcement staff needed for effective enforcement. 
For instance, DOJ does not require that this staff 
be full-time, fully trained civil rights compliance 
officers. DOJ also does not provide adequate guid
ance as to the organization and location of this 
staff within Federal agencies. As the designated 
Federal coordinator of Title VI enforcement, DOJ 
has an obligation to ensure that civil rights offices 
are struc~ured sufficiently to provide effective 
civil rights enforcement. 

In 1979, DOJ published a "Checklist for 
Analysis of a Federal Agency's Title VI Enforce
ment Effort" in its newslett.er, the Title VI 
Forum.226 The checklist provided some indication 
on what DOJ regards as important staffing 

221 Turner interview, p. 4. 

222 Gerald W. Jones, Acting Deputy Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to 
Frederick Isler, Deputy Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, May 
16, 1994, Responses to CRS Follow-up Questions, no. 10, p. 6. 

223 H.R. 4, 104th Cong., 1st Sess., § 601 (1995). 

224 Pat1ick letter, p. 5. 

225 28 C.F.R. § 42.414 (1994). 

226 U.S. Department ofJustice, Civil Rights Division, "Checklist for Analysis of a Federal Agency's Title VI Enforcement Effort," 
Title VI Forum, vol. 4, no. 2 (Fall 1979), p. 11 (hereafter cited as DOJ Title VI Checklist). 
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considerations. The checklist indicates that an 
agency should have "sufficient'' civil rights staff at 
the national, regional, and local levels.227 The 
checklist also indicates that civil rights personnel 
should receive training on the agency's program 
operations and program operations personnel 
should receive civil rights traini.ng, and that com
pliance staff should receive regular skill develop
ment and specialty training. 228 The checklist does 
not, however, amount to formal policy guidance to 
the Federal agencies. 

The Department also has conveyed its views in 
letters to individual agencies. For example, in a 
1994 letter to the Director of Civil Rights at the 
U.S. Department of Transportation, former Ac
ting Assistant Attorney General for Civil Rights 
James P. Turner indicated that agencies should 
not delegate internal and external civil rights 
responsibilities to the same person, and program 
officers should not be given external civil rights 
compliance responsibilities as collateral duty.229 

Mr. Turner wrote: 

When "internal" civil rights enforcement and "external" 
civil rights enforcement are combined organizationally, 
EEO priorities and activities tend to overwhelm exter
nal enforcement. This is especially true when civil 
rights enforcement is highly decentralized. For ex
ample, internal and external enforcement divisions 
may successfully coexist in a departmental civil rights 
office or in the civil rights office of a modal agency. It is 

227 Ibid., no. 10, p. 11. 

228 Ibid., no. 19, no. 20, and no. 21. 

quite a different story, however, when a district or 
regional office civil rights specialist in an agency of a 
department is assigned both EEO and external civil 
rights duties. 

Regardless of organizational location, civil rights spe
cialists should be assigned full-time to external en
forcement, especially in agencies with major andvaried 
civil rights programs and responsibilities. It is less 
desirable to assign individual civil rights specialists 
both EEO and external enforcement duties. It is gen
erally not desirable to assign civil rights responsibili
ties to program staff as "collateral duties."230 

Moreover, DOJ does not provide adequate 
guidance concerning how Federal l:lgencies should 
organize their civil rights compliance staff. The 
checklist indicated that in agencies with several 
civil rights offices there should be a central civil 
rights office with authority over the other offices. 
It also indicated that in agencies where civil 
rights staff were in field offices, the central civil 
rights office should have authority over these 
staff.231 In his letter to the Director of Civil Rights 
at the Department of Transportation, Mr. Turner 
indicated that "civil rights staff should report to 
civil rights, not program office, supervisors." He 
also explained that "a strong department-level 
civil rights office is needed even if operational 
civil rights enforcement functions are assigned to 
the modal administrations [of the Department of 
Transportation]. "232 

229 James P. Turner, Acting Assistant Attorney General, Civil Rights Division, U.S. Department ofJustice, letter to Antonio J. 
Calif a, Director, Departmental Office of Civil Rights, Office of the Secretary, U.S. Department of Transportation, Feb. 2, 
1994, p. 2 (hereafter cited as Turner letter). 

230 Ibid. 

231 DOJ Title VI Checklist, no. 4 and no. 5, p. 11. 

232 Turner letter, p. 2. 
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DOJ's position on Federal agency civil rights 
staffing and organization has been issued only on 
an informal basis, such as in the checklist, or on 
an agency-by-agency basis, such as in the former 
Acting Assistant Attorney General for Civil 
Rights' letter to the Department of Transporta
tion. However, DOJ has not disseminated its posi
tion on civil rights office structure to the Federal 
agencies in formal guidelines or directives. 

Standards for Procedures 
By and large, DOJ's standards for procedures 

are contained in its coordination regulations233 

and its Title VI guidelines.234 These have not been 
updated in more than a decade. Hence, they do 
not always reflect current practices and issues. 
Furthermore, they often are too general to pro-

v'ide much guidance to Federal agencies. The need 
for a manual, such as the Title VI manual that 
DOJ was preparing in the late 1970s, is evident. 
The Commission survey of Federal agencies 
asked whether the agencies felt the need for DOJ 
to prepare and issue a Title VI compliance 
manual. The large majority of agencies responded 
in the affirmative. 235 

Preaward Reviews 
DOJ's coordination regulations require agen

cies to conduct "application reviews" of applicants 
for Federal assistance before approving the assis
tance.236 The regulations are very vague as to 
what these application reviews should entail. 
They require that the agencies receive an as
surance of compliance from applicants and review 

233 28 C.F.R. Subpart F, "Coordination of Enforcement of Non-discrimination in Federally Assisted Programs" (1994). 

234 28 C.F.R. § 50.3 (1994). See also DOJ Procedures for the Development of Guidelines. 

235 See U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of1964, December 1993, completed by the U.S. Department of Agriculture, 
Office of Civil Rights Enforcement, Q. 18, p. 14; U.S. Commission on Civil Rights, Survey ofFederal Executive Branch 
Departments and Agencies Responsible for the Enforcement of Title VI of the Civil Rights Act of 1964, December 1993, 
completed by the U.S. Department of Agriculture, Soil Conservation Service, Q. 18, p. 14; U.S. Commission on Civil Rights, 
Survey ofFederal Executive Branch Departments and.Agencies Responsible for the Enforcement ofTitle \7ofthe Civil Rights 
Actof1964, December 1993, completed by the U.S. Department of Agriculture, Food and Nutrition Service, Q. 18, p.14; U.S. 
Commission on Civil Rights, Survey ofFederal Executive Branch Departments and.Agencies Responsible for the Enforcement 
ofTitle VI ofthe Civil RightsActof1964, December 1993, completed by the U.S. Department of Agriculture, Farmers Home 
Administration, Q. 18, p. 14; DOE Survey, Q. 18, p.13; U.S. Commission on Civil Rights, Survey ofFederal Executive Branch 
Departments and Agencies Responsible for the Enforcement of Title VI of the Civil Rights Act of 1964, December 1993, 
completed by the Environmental Protection Agency, Q. 18, p. 16; U.S. Commission on Civil Rights, Survey of Federal 
Executive Branch Departments and Agencies Responsible for the Enforcement of Title VI of the Civil Rights Act of 1964, 
December 1993, completed by the U.S. Department of Health and Human Services Q. 18, p. 15; U.S. Commission on Civil 
Rights, Su1vey ofFederal ExecutiveBranchDepartments andAgencies Re.sponsible for the Enforcement ofTitle VI ofthe Civil 
RightsActof1964, December 1993, completed by the U.S. Department ofthe Interior, Q.18, p. 14; U.S. Commission on Civil 
Rights, Su1vey ofFederal Executive Branch Departments and.Agencies Responsible for the Enforcement ofTitle VI ofthe Civil 
Rights Act of 1964, December 1993, completed by the U.S. Department of Labor, Q. 18, p. 14; U.S. Commission on Civil 
Rights, Swvey ofFederal Executive Branch Departments and.Agencies Responsible for the Enforcement ofTitle VI ofthe Civil 
Rights Act of1964, December 1993, completed by the U.S. Department of Transportation, National Highway Traffic Safety 
Administration, Q. 18, p. 16; U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and 
Agencies Responsible for the Enforcement ofTitle VI ofthe Civil Rights Act of1964, December 1993, completed by the U.S. 
Department of Transportation, Federal Transit Authority survey, Q. 18, p. 16; U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies Respon..qible f01: the Enforcement ofTitle VI ofthe Civil Rights Act of 
1964, December 1993, completed by the U.S. Department ofTransportation, Federal Railroad Administration, Q. 18, p. 15. 

See HUD Survey, Q. 18, p. 10; U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments and 
Agencies Responsible for the Enforcement ofTitle VI ofthe Civil Rights Act of1964, December 1993, completed by the Small 
Business Administration, Q. 18, p. 11. The Department of Housing and Urban Development and the Small Business 
Administration were the only two agencies that answered in the negative. 

236 28 C.F.R. § 42.407(b) (1994). 
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data submitted by the applicant.237 The regula information each review should include. DOJ 
tions also allow the agencies to "take other steps 
necessary" for determining compliance. However, 
they do not detail what steps the agencies may 
take to determine compliance beyond simply com
municating with local governments and commu
nity organizations.238 They do not address differ
ences among cursory reviews involving mere ac
ceptance of the assurance of noncompliance, 
desk-audit reviews, and onsite reviews. They do 
not provide guidance concerning the types of data 
that the agencies must review to reach a finding 
of compliance. Furthermore, as noted above, DOJ 
has never revised the regulations to reflect the 
growing trend towards providing Federal finan
cial assistance in the form of' State block 
grants.239 

Postaward Reviews 
DOJ's coordination regulations require Fed

eral agencies to implement "effective program[s] 
of postapproval compliance reviews.'>240 These re
views are to in~lude "periodic submission of com
pliance reports by recipients" and may involve 
field reviews of some recipients.241 The regula
tions also require that any :findings from these 
reviews be written and that notice be given to the 
Assistant Attorney General for Civil Rights if 
they result in findings of noncompliance.242 The 
regulations do not give sufficient detail on the 
differences between desk-audit and onsite re
views. For example, they do not explain how an 
agency should choose to do one type of review 
versus another. They do not specify what types of 

237 Id. § 42.407(b). 

238 Id. 

does not require the reviews to be conducted by 
the civil rights office; in fact, the regulations en
courage the agencies to include a Title VI com
ponent .in their general program reviews.243 Al
though encouraging program offices to conduct 
Title VI postaward reviews may ensure that more 
programs are reviewed, this process will only be 
effective if program staff receive sufficient train
ing in Title VI. 

The former Section Chief of CORS emphasized 
the importance of conducting compliance reviews. 
She noted that agencies' Title VI enforcement 
programs cannot rely on complaints alone, be
cause it often is difficult for affected communities 
to recognize violations of Title VI. For instance, 
she said that it is unlikely that individuals in a 
minority community adversely affected by the 
placement of a highway built with Federal funds 
would know that they could file a Title VI com
plaint. Agency compliance reviews are essential 
for reaching these types of violations.244 

Complaint Investigations 
DOJ's coordination regulations require Fed

eral agencies to publish procedures for handling 
complaints. The agencies should investigate all 
complaints with apparent merit and provide writ
ten notice to the complainant and the applicant or 
recipient of the disposition of the complaint. 
Agencies can allow recipients to investigate com
plaints against them, but they must ensure that 
the recipients have adequate complaint process
ing procedures and receive reports on complaint 

239 The coordination regulations have not been revised since Oct. 27, 1981. 28 C.F.R. § 42.401 (1994). Thus, the regulations do 
not reflect changes in funding mechanisms resulting from the OmnibusBudgetReconciliationActof 1981, Pub. L. No. 97-35, 
95 Stat. 357 (codified as amended in scattered sections ofU.S.C.). 

240 28 C.F.R. § 42.407(cX1) (1994). 

241 Id. 

242 Id. § 42.407(c)(2),(d). 

24.'3 Id. § 42.407(c)(l). 

244 Oneglia interview, p. 6. 
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investigations from the recipients. Agencies and 
recipients must maintain a log of all complaints 
filed against them. 245 The regulations give no spe
cific guidance, however, on the steps that must be 
taken in investigating complaints or on the time
frames for prompt complaint processing. 

According to the former Section Chief of CORS, 
CRD always has opposed incorporating time
frame requirements for complaint investigations 
into the agencies' regulations because it might 
expose the agencies to potential liability if they 
fail to meet required timeframes. However, she 
maintains that CORS should seek alternative 
ways to reduce delays in the completion of Title VI 
complaint investigations. 246 

Sanctions 
DOJ's coordination regulations direct agencies 

to initiate "appropriate enforcement procedures" 
against recipients who have been found in non
compliance and who do not enter into compliance 
voluntarily.247 DOJ gives specific guidance in its 
"Guidelines for the Enforcement of Title VI, Civil 
Rights Act of 1964.'1248 These .guidelines specify 
courses of action a Federal agency can take when 
it cannot achieve voluntary compliance. They re
quire agencies, before taking the ultimate sanc
tion of terminating Federal financial assistance, 
to consider taking available alternative actions 
such as: 1) seeking court enforcement; 2) seeking 
the assistance of other Federal agencies or State 
and local government agencies with authority to 
enforce nondiscrimination requirements; and 

246 28 C.F.R. § 42.408 (1994). 

246 Oneglia interview, p. 6. 

247 28 C.F:R. § 42.41l(a) (1994). 

248 28 C.F.R. § 50.3 (1994). 

249 Id. § 50.3, note I. 

250 Id. § 50.3, note II. 

261 Friedlander interview, p. 11. 

3) bypassing recalcitrant State recipients by 
awarding assistance to local governments or di
rectly to the beneficiaries.249 They also specify 
that a Federal agency can defer financial assis
tance temporarily. The guidelines outline proce
dures to be followed for new applications, re
quests for continuation or renewal of assistance, 
and short-term programs, as well as sub
grantees.250 

Merrily Friedlander, the CORS Deputy Chief 
and head of the legal unit, explained that the 
threat of fund termination often compels recip
ients to comply voluntarily. As a result, the ter
mination sanction is used rarely.261 Nevertheless, 
both she and another CORS attorney stated that 
fund termination is not an effective method for 
enforcing Title VI, and preferred litigation to fund 
termination. However, Ms. Friedlander noted 
that some agencies, such as the Department of 
Education, have not referred cases to DOJ for 
litigation, because DOJ accepted so few cases.262 

The former Section Chief of CORS believes that 
the Federal agencies have interpreted their op
tions for sanctioning recipients under Title VI too 
narrowly, to mean that they can either terminate 
funds or refer cases to DOJ for litigation. Many 
agencies do not use the other available alterna
tives. As a result, she recommended that DOJ 
provide guidance to the agencies on alternative 
procedures for resolving complaints. 263 

DOJ is neither providing active leadership to 
convey to the agencies the variety of alternative 
resolution mechanisms at their disposal nor 

252 Ibid. Contrary to Ms. Friedlander's comment, in 1994 the Department of Education recommended that DOJ participate as 
amicus curiae in two cases. 

253 Oneglia interview, p. 5. 

84 



encouraging the agencies to be aggressive in 
using those methods. 

Data Collection and Reporting Requirements 
Federal agencies' Title VI enforcement respon

sibilities cannot be administered effectively 
without adequate reporting requirements for 
recipients and adequate systems for analyzing 
data on programs of Federal financial assistance. 
DOJ's coordination regulations require agencies 
to "provide for the collection of data and informa
tion from applicants for and recipients of [F]ed
eral assistance sufficient to permit effective en
forcement of Title VI."254 The regulations indicate 
that agencies should collect data on the manner 
in which services will be provided by the program; 
the racial and ethnic composition of the eligible 
population; employment in the program, includ
ing the use of bilingual employees where neces
sary to serve limited-English-proficient appli
cants and recipients; the racial and ethnic impact 
of the location of the program and any relocation 
involved in the program; and the racial and ethnic 
composition of planning or advisory bodies that 
are an integral part of the program.255 They also 
allow for the collection of additional data, such as 
demographic maps, "only to the extent that it is 
readily available or can be compiled with rea
sonable effort."256 In all cases, Federal agencies 
are required to collect from applicants informa
tion on any lawsuits alleging discrimination filed 

254 28 C.F.R. § 42.406(a) (1994). 

255 Id. § 42.406(b). 

256 Id. § 42.406(c). 

257 Id. § 42.406(d),(e). 

against them, a description of any pending ap
plications for assistance from other Federal agen
cies, a description of any civil rights compliance 
reviews the applicant has undergone, an assur
ance that the applicant will collect and maintain 
required data, and information on whether the 
applicant has been found in noncompliance with 
civil rights laws. 257 

In 1979, recognizing that "the collection of 
characteristic .data on applicants for and bene
ficiaries of Federal assistance programs is the 'life 
blood' of a Title VI enforcement program, "258 DOJ 
provided additional guidance to Federal agencies 
on their data collection obligations in a memoran
dum from the Assistant Attorney General for 
Civil Rights.259 The memorandum stressed the 
importance of data collection for Title VI enforce
ment: 

Collecting and reviewing data on the race, ethnic back
ground, age, and sex of persons applying for benefits or 
services under a federally assisted program is an essen
tial element in determining the compliance status of 
that program. Additionally, this data may be required 
for enforcement purposes after a finding of probable 
non-compliance has been made.260 

The memorandum directed Federal agencies "to 
establish and implement procedures whereby the 
race and ethnic background can be determined of 
persons applying for a service or benefit under a 

258 U.S. Department of Justice, Civil Rights Division, "0MB Issues Policy on Racial and Ethnic Data Collection," Title VIForum, 
vol. 5, no. 1 (Spring 1980), p. 3. 

259 Drew S. Days III, Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, memorandum for the Heads 
ofExecutive Departments and Agencies, Re: collection of race, ethnic, age, and sex information on applications for benefits, 
Nov. 23, 1979. 

260 Ibid. 

85 



program to which you provide funds.'1261 In addi
tion to the race and ethnic data, the ~sistant 
Attorney General for Civil Rights also recom
mended that information on the sex and age of 
applicants be collected. 262 

The Paperwork Reduction Act 263 and regula
tions implementing the act, which were published 
in 1983,264 required that certain data requests by 
Federal agencies be submitted to the Office of 
Management and Budget (0MB) for review and 
approval. These included Federal regulations re
quiring the collection of data and information 
requests, such as forms, schedules, and question
naires. The act directed 0MB to consider whether 
the data were the leastburdensome necessary for 
the performance of the requesting Federal 
agency's functions, whether the data duplicated 
information available elsewhere, and whether the 
data had practical utility. 265 

In correspondence with 0MB, DOJ asked ifits 
data collection provisions were covered by the act. 
In its response, 0MB indicated that the portions 
of DOJ's regulations concerning compliance re
ports, transition plans, and self-evaluations were 
covered by the act, while sections of the regula
tions dealing with assurances and complaint in
vestigations were not covered.266 In 1984, DOJ 

261 Ibid. 

262 Ibid. 

communicated these requirements to the Federal 
civil rights offices. 267 DOJ identified five sections 
of its regulations implementing Title vi and sec
tion 504 of the Rehabilitation Act of 1973, as 
amended, that might impose recordkeeping or 
reporting requirements on the pu.blic.268 

In response to a Commission inquiry about the 
effect of the Paperwork Reduction Act and OMB's 
regulations on the agencies' ability to collect data 
on the race and national origin of program bene
ficiaries, former Acting Deputy Assistant Attor
ney General for Civil Rights Gerald Jones indi
cated that "the effect on agencies' ability to collect 
pertinent civil rights data was minimal."269 He 
wrote that the act may have "made the process of 
collecting data more difficult and cumbersome," 
but that "most agencies were easily able to justify 
the collection ofracial and ethnic data for enforce
ment purposes.'1270 Therefore, according to DOJ, 
the Paperwork Reduction Act has had no sig
nificant bearing on agencies' ability to collect ra
cial and ethnic data relative to their federally 
assisted programs. 

In 1995, in its newly revived newsletter, the 
Civil Rights Forum, DOJ reemphasized the im
portance of collecting civil rights data: 

263 Pub. L. No. 96-511, 94 Stat. 2812 (codified as amended at 44 U.S.C. §§ 2904, 2905, 3501-3520 (1988)). 

264 5 C.F.R. § 1320 (1994). 

265 Id.§ 1320.4(b). 0MB and DOJ agreed that all information requests covered by Executive Order 12,550 would first be cleared 
by DOJ and then forwarded to 0MB for review. James C. Miller, ill, Administrator for Information and Regulatory Affairs, 
Executive Office of the President, Office ofManagement and Budget, letter to Honorable William French Smith, Attorney 
General, U.S. Department of Justice, Aug. 12, 1981. 

266 U.S. Department ofJustice, Civil Rights Division, "OMB Issues Paperwork Requirements," Civil Rights Forum, vol. 7, no. 2 
(Spring 1984), pp. 6, 8. 

267 Ibid., p. 6. 

268 Ibid., pp. 6, 8. 

269 Gerald W. Jones, Acting Deputy Assistant Attorney General, Civil Rights Division, U:S. Department ofJustice, letter to 
Frederick Isler, Deputy Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, May 
16, 1994, Responses to CRS Follow-up Questions, no. 6, p. 4. 

270 Ibid. 
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The first step [in determining whether different treat
ment is illegal discrimination] is to determine whether 
there is a difference in treatment based on some 
prohibited ground .... It takes data to objectively make 
this initial determination. That is why the Department 
of Justice regulation for coordinating title VI enforce
ment requires Federal grant agencies to collect data by 
race and other grounds on who is eligible to be served 
in a grantee's program and who is actually served.271 

In addition, DOJ announced that CRD had 
developed a Geographic Information System to 
assist in civil rights analyses. The system 
provides demographic data for the entire United 
States at the census block level. It will soon have 
data on all 50 States, and the information will be 
available on-line to Federal agencies.272 

Technical Assistance to Recipients 
DOJ's coordination regulations do not require 

Federal agencies to offer technical assistance to 
recipients of Federal financial assistance to help 
them comply with Title VI and other civil rights 
statutes. Given the complexity of Title VI require
ments and the increasing tendency for Federal 
agencies to delegate Title VI compliance respon
sibilities to State and local recipient agencies, the 
need for agencies to develop comprehensive pro
grams of technical assistance has become increas
ingly apparent. DOJ has failed to -require, 
through its coordination regulations or in a Title 
VI manual, agencies to provide technical assis
tance and guidance to State and local recipient 
agencies. 

Outreach and Education and Community 
Group Liaison 

Although DOJ's coordinatjon regulations con
tain a section on "public dissemination of Title VI 
information,"273 the public outreach requirements 
for Federal agencies are far too limited. Federal 
agencies are required only to "make avallable" 
their Title VI regulations and guidelines, and a 
similar requirement applies to State compliance 
programs.274 The coordination regulations also 
direct Federal agencies to require recipients to 
"display prominently in reasonable numbers and 
places" posters informing the public about Title 
VI and to include statements of nondiscrimina
tion in all written material that is distributed 
regularly to the public, as well as in broadcasts 
about the Federal agencies' programs.275 Other 
than these requirements, the agencies are 
directed to ensure that such information is avail
able in languages other than English.276 

DOJ is not monitoring Federal agencies' com
pliance with its coordination regulations in this 
area. In its response to the Commission's survey, 
DOJ reported that it does not require agencies to 
disseminate information without a formal request 
fr.om recipients, beneficiaries, or the affected com
munity, nor does it monitor each agency to ensure 
that information about a federally assisted pro
gram is distributed in a language other than 
English.277 The former Section Chief of CORS 
stated that at one time DOJ routinely required 
agencies to distribute posters and brochures in a 
prominent place so that affected individuals and 

271 U.S. Department of Justice, Civil Rights Division, "The Computer, Data, and Discrimination," Civil Rights Forum, vol. 9, 
no. 1 (Sp1ing 1995), p. 6. 

272 Ibid., pp. 6-7. 

273 28 C.F.R. § 42.405 (1994). 

274 Id. § 42.405(a)(b). 

275 Id. § 42.405(c). 

276 Id. § 42.405(d). 

277 DOJ Survey, Qs. 45, 46, p. 22. 
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communities would be informed of their rights. 
However, she also indicated a need for CORS to 
revive this function. 278 

Furthermore, the requirements in the coor
dination regulations are insufficient to ensure 
thatFederal agencies undertake a comprehensive 
public education and outreach program. For ex
ample, the coordination regulations do not 
require Federal agencies to conduct education 
and outreach campaigns to inform the public 
about Title VI and the nature of its requirements 
for the agencies' particular programs to hold civil 
rights conferences, or to maintain re~lar ties to 
community groups for the purpose of both inform
ing them about Title VI and learning about their 
civil rights concerns. Despite the public's limited 
awareness of Title VI, DOJ does not require, in its 
regulations or manuals, that Federal agencies 
undertake comprehensive outreach and educa
tion campaigns. 

Federal Agency Oversight of State 
Title VI Compliance Programs 

The Federal agencies distribute millions of dol
lars to States for the operation of continuing State 
programs. The States then redistribute the funds 
to subrecipients. DOJ's coordination regulations 
state the following: 

Each state agency administering a continuing program 
which receives federal financial assistance shall be re
~uired to establish a Title VI compliance program for 
itself and other recipients which obtain federal assis
tance through it. The federal agencies shall require 
that such state compliance programs provide for the 

278 Oneglia interview, p. 4. 

279 28 C.F.R. § 42.410 (1994). 

280 Oneglia interview, p. 7. 

assignment of Title VI responsibilities to designated 
state personnel and comply with the minimum stand
ards established in this subpart for Federal agencies 
including the maintenance of records necessary to per~ 
mit federal officials to determine the Title VI com
pliance of the state agencies and the subreci:pient.279 

DOJ does _not require that Federal agencies regu
larly momtor the State agencies' compliance pro
grams, nor does it give guidance on the proper 
relationship between State and Federal agencies. 

The former Section Chief of CORS expressed 
concern about delegation agreements between 
Federal agency and State agency recipients. Al
though she acknowledged that Federal agencies 
are permitted to delegate investigative respon
sibilities to the State agencies, she stated that the 
Federal agencies cannot delegate their enforce
ment authority to State recipients. Thus, for ex
ample, DOJ prevented the U.S. Department of 
Labor from requiring complainants to file with a 
State agency before proceeding.to the Department 
of Labor for resolution of the complaint. However, 
according to the former Section Chief, CORS en
courages smaller agencies to delegate their inves
tigative responsibilities to State agencies or to 
larger Federal agencies, and maintains that State 
agencies should investigate all complaints 
against continuing State programs. She also 
stated that the ultimate responsibility for ensur
ing nondiscrimination in federally assisted pro
grams lies with the Federal funding agency, and 
not with the State recipient. 280 
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Enforcement Support Activities: 
Oversight of Federal Agencies' 
Title VI Enforcement 

In addition to developing Title VI policies and 
procedures for the Federal agencies, the Attorney 
General, through CORS, must also oversee the 
civil rights enforcement programs of the Federal 
agencies. Executive Order 12,250 and DOJ's own 
coordination regulations require DOJ to provide 
enforcement support. However, they also aIIow 
DOJ considerable discretion to determine the n;:t
ture of this assistance. 281 

Civil Rights Implementation Plans 
Executive Order 12,250 requires the Attorney 

General to evaluate periodically the implemen
tation of civil rights provisions covered by Execu
tive Order 12,250, advise the heads of the agen
cies on the results of the evaluations, and provide 
recommendations for improving the implementa
tion or enforcement of the nondiscrimination pro
visions.282 Prior to Executive Order 12,250, CRD 
was only required to coordinate the submission of 
Federal agency budget records relating to Title VI 
enforcement.283 To fulfill its current Executive 
Order 12,250 obligation, CORS relies exclusively 
on the submission and review ofagencies' Civil 
Rights Implementation Plans to evaluate the im
plementation of civil rights laws by the Federal 
agencies.284 

History and Purpose 
According to CORS' Deputy Section Chief (Pro

gram Compliance), before Executive Order 
12,250, DOJ required agencies to submit a Title 
VI Enforcement Plan.285 The agencies submitted 
information to DOJ on training, staffing levels, 
complaints, and compliance reviews. All other 
statistical information was obtained through the 
Office of Management and Budget's Circular A-
11.286 The Civil Rights Implementation Plans are 
products of those two earlier documents.287 In 
August 1981, DOJ sent for review and comment a 
draft document entitled "Guideline for Agency 
Implementation Plans.'>288 The document was in
tended to provide guidance to the Federal agen
cies regarding the requirement to submit to the 
Attorney General plans for implementing their 
responsibilities under Executive Order 12,250.289 

According to DOJ's "Guideline for Agency Im
plementation Plans," the Civil Rights Implemen
tation Plans have a threefold purpose. First, the 
plans are designed to help DOJ in its oversight of 
Federal agencies' civil rights enforcement 
programs. The Civil Rights Implementation Plan 
should give CORS staff the ability to review the 
agencies' activities and provide them with assis
tance in such areas as management training, in
formation systems, and civil rights training 
through the development of civil rights hand
books, regulations, and guidelines.290 

281 See Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988); 28 C.F.R. Subpart F (1994). 
' 

282 Exec. Order No.12,250, § 1-302, 3 C.F.R. 298 (1981) reprinted in 42 U.S.C. §2000d-1 (1988). The Attorney General delegated 
this function to the Assistant Attorney General for Civil Rights in 1981. 28 C.F.R. § 0.51 (1994). 

283 U.S. Department of Justice, Civil Rights Division, "Agency A-11 Results," Title VI Forum, !ol. 2, no. 2 (Summer 1977), p. 6. 

284 See Williams interview, p. 3. 

285 See Nickens interview, p. 5. 

286 Office ofManagement and Budget, Circular A-11, Preparation and Submission ofBudget Estimates, July 2, 1983. 

287 Nickens interview, p. 5.See also U.S. Department of Justice, Civil Rights Division, ReportonExecutive Order 12,250, October 
1, 1982~eptember 30_. 1984, p. 34. 

288 U.S. Department of Justice, "Guideline for Agency Implementation Plans Required by Executive Order 12,250, 'Leadership 
and Coordination of Nondiscrimination Laws"' (undated) (hereafter cited as DOJ Guideline for Agency Implementation 
Plans). See also section 1-303 of Executive Order 12,250. 

289 DOJ Guideline for Agency Implementation Plans; section 1-403 ofExecutive Order 12,250. 

290 DOJ Guideline for Agency Implementation Plans, p. 3. 
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Second, the Civil Rights Implementation Plans 
are to serve • as a "management tool" for the 
agencies' civil rights activities. According to the 
Guideline, "[b]y identifying responsibilities under 
statutes covered by the Order,. by setting out long
and short-range objectives, and by associating 
workload and performan~e measures with budget 
information, the agency will have a blueprint for 
its operations.'>291 The Civil Rights Implementa
tion Plan primarily establishes objectives for the 
upcoming fiscal year, describes the achievements 
of the current fiscal year, and sets targets for 
resource levels for future fiscal years. 292 

Third, the Civil Rights Implementation Plans 
are meant to be a source document for public 
information on Federal agencies' civil rights en
forcement programs. They are designed to serve 
as resource documents from which the general 
public or special interest groups can determine 
how an agency's civil rights program will affect 
issues or matters of particular concern to them. 293 

According to the Director of Program Com
pliance, who originally developed the framework 
for the Civil Rights Implementation Plans, the 
plans serve a variety of functions. They are plan
ning tools for the agencies, reporting sources that 
provide DOJ with information and documenta
tion on what the agencies are doing with respect 
to civil rights, and "information" documents for 
the general public. 294 He stated that the Civil 
Rights Implementation Plans are similar to agen
cy planning documents, focusing on the agencies' 
long-range goals and priorities. Theoretically, the 
Civil Rights Implementation Plans are designed 
to provide a "roadmap" demonstrating how the 
agencies should meet their long- and short-range 
goals and objectives.295 The Civil Rights Im
plementation Plans also have milestones that 

291 Ibid. 

292 Ibid., pp. 3-4. 

293 Ibid., p. 4. 

294 Payne interview, p. 5. 

295 Ibid. 

296 Ibid. 

297 Ibid.; DOJ Guideline for Agency Implementation Plans. 

give a timeframe for achieving the agencies' goals 
and objectives. Essentially, agencies' Civil Rights 
Implementation Plans are "progress reports" 
describing the agencies' fiscal year activities with 
respect to the goals and objectives. They tell the 
coordinators what the agencies have done, what 
they plan to do in the near and longer range 
future, whether some activities were successful, 
and what changes were made to correct deficien
cies in the program activities. In sum, an agency's 
Civil Rights Implementation Plan "should give a 
fair idea of where the agency really is and what 
the agency is doing.'' However, "you cannot really 
determine whether or not an agency is imple
menting civil rights statutes effectively just by 
reviewing its Civil Rights Implementation 
Plan.'>296 

Thus, Civil Rights Implementation Plans were 
designed to provide DOJ with information on 
agencies' civil rights enforcement programs, but 
they were not intended to serve as an enforcement 
tool by DOJ to evaluate agencies' compliance or 
noncompliance with the civil rights statutes or 
measure their effectiveness in implemepting civil 
rights responsibilities. 

DOJ's Guldellnes for Civil Rights 
Implementation Plans 

The basic framework for the Civil Rights Im
plementation Plans has not changed since its 
development in 1981. According to the Director of 
Program Compliance, all agencies' Civil Rights 
Implementation Plans should include and discuss 
the -same criteria, but each agency has flexibility 
in plan format and presentation. The criteria are 
outlined in DOJ's Guideline for Agency Imple
mentation Plans.297 
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In August 1991, John Dunne, the Assistant 
Attorney General for Civil Rights, sent a mem
orandum to agencies' civil rights directors on the 
development of the fiscal year 1992 Civil Rights 
Implementation Plans. 298 According to the memo
randum, the fiscal year 1992 guidelines focused 
on streamlined plan "updates" for those agencies 
thathad developed ''base year" plans. 299 Agencies 
that had submitted base year plans only had to 
resubmit information in the updated plans if 
there had been a change in the information that 
was contained in the base year plan. 300 

In September 1993, James P. Turner, the for
mer Acting Assistant Attorney General for Civil 
Rights, sent a memorandum to the agencies' civil 
rights directors with guidelines for developing 
their fiscal year 1994 base year Civil Rights Im
plementation Plan covering fiscal years 1994 to 
1997 .301 In addition to the older civil rights stat
utes, the fiscal year 1994 Civil Rights Implemen-

tation Plan was to describe each agency's com
pliance with Title II of the Americans with Dis
abilities Act of1990302 and with section 504 of the 
Rehabilitation Act of 1973. 303 

The criteria established for Civil Rights Im
plementation Plans in the DOJ Guideline for 
Agency Implementation Plans mirror those out
lined in the Title VI Enforcement Plan and the 
Office of Management and Budget's former A-
11.304 According to DOJ, the intent of the Guide
line was to "create as small a paperwork burden 
as possible for agencies."305 In general, the Civil° 
Rights Implementation Plans describe the prior
ities and procedures established to meet civil 
rights enforcement responsibilities and list spe
cific objectives to be achieved in future fiscal 
years.306 

Agencies' Civil Rights Implementation Plans 
should have two major sections. The first should 
provide an overview of the agency's •civil rights 

298 John R. Dunne, Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, memorandum to Civil Rights 
Directors, "Guidelines for the development of FY 1992 civil rights plan updates and supporting workload and performance 
data," Aug. 15, 1991 (hereafter cited as DOJ Guidelines for the FY 1992 Implementation Plan). 

299 Ibid., p. 1. According to DOJ, a "base year" civil rights plan will cover goals, objectives, priorities, and activities over a period 
oftime. For example, an agency that submitted a FY 1990 base year plan will cover long range goals and objectives through 
fiscal year 1993. The plans submitted from fiscal year 1991 until 1993 are "updates" or progress reports on achievements 
made during the three year period to complete the long-range goals and objectives. Ibid. 

In 1993, in its review of the Department of Housing and Urban Development's fiscal year 1993 Civil Rights Implementation 
Plan, CORS reiterated that agencies will submit base year plans to cover a multiyear period beginning in fiscal year 1994. 
Thereafter, agencies need not submit comprehensive base year plans each year, but only updates to the actual base year 
plan, The updates can be briefer, with "direct, concise" objectives for the fiscal year and information about progress made in 
the previous year. Stews,rt B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of 
Justice, letter to Leonora L. Guarraia, General Deputy Assistant Secretary for Fair Housing and Equal Opportunity, U.S. 
Department ofHousing and Urban Development, June 15, 1993. 

300 DOJ Guidelines for the FY 1992 Implementation Plan, pp. 1-2. 

301 James P. Turner, Acting Assistant Attorney General, Civil Rights Division, memorandum to Civil Rights Directors, 
"Guidelines for the Development of FY 1994 Civil Rights Implementation Plans and Supporting Workload and Performance 
Data," Sep. 7, 1993. 

302 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). The act prohibits discrimination against qualified individuals on the basis of 
disability. 

303 29 U.S.C. § 794 (1988 & Supp. V 1993). 

304 DOJ Guideline for Agency Implementation Plans, p. 1; Payne interview, p. 5. 

305 DOJ Guideline for Agency Implementation Plans, p. 1. 

306 Ibid., p. 3. 
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enforcement program. The section should in
clude:307 

(1) Mission-includes a brief description of the 
overall purpose of the civil rights enforcement 
program and identifies the national problem(s) 
being addressed. 

(2) Authority-includes any authorizing legis
lation or other jurisdictional basis for the es
tablishment of the agency's civil rights enforce
ment program. The section should emphasize 
the impact of recently passed legislation or 
court decisions on the agency's objectives for its 
civil rights program. 

(3) Program Coverage-includes a listing of the 
Federal financial assistance programs admin
istered by the agency and a description of the 
type of assistance which the programs provide. 
This subsection should address whether or not 
any of these programs include "covered em
ployment," employment practices covered by 
Title VI, Title IX, or Section 504.308 In addition, 
the subsection should provide information on 
the recipients of the agency's programs and on 
the nature of the assistance provided. 

(4) Approach-includes a brief description of 
how the agency plans to implement its respon
sibilities in (a) compliance and enforcement 
(preaward, postaward, complaint processing, 
monitoring, etc.); (b) policy development 
(guidelines, manuals, etc.), technical support 
and staff training, management and super
vision (oversight); and (cJ technical assistance 
(activities that assist recipients or applicants 
in complying with civil rights requirements or 
provide information to beneficiaries). The sub-

307 Ibid., pp. 4-10. 

section should also include information on 
other civil rights enforcement activities of the 
agency. 

(5) Organization-describes how the agency 
structures its civil rights office to best ac
complish its approach. In addition, the agency 
should show the relationship between head
quarters civil rights office and regional or field 
offices or subagencies, and indicate lines of 
authority. 

(6) Staff and Budgetary Resources-describes 
the available staff and budgetary resources in 
light of the agency's workload requirements. 
This subsection should contain relevant quan
titative data as part of the narrative. 

The second major section of an agency's Civil 
Rights Implementation Plan should state the 
agency's long-range policy goals and major objec
tives. The long-range policy goals are defined as 
the ultimate purposes or "ends" for which the 
agency's civil rights program exists. According to 
the Guideline, these long-range goals should 
serve as the framework for formulating the more 
specific major program objectives.309 The major 
objectives are strategies for achieving the 
agency's long-range goals, or statements of ''how" 
an organization plans to pursue its program re
sponsibilities to achieve its long-range goals. Ac
cording to the Guideline, there should be at least 
one major objective corresponding to each of the 
categories outlined in the approach section (com
plaint processing, compliance reviews, etc.).310 

The section also should list specific short-term 
objectives that translate the major objectives into 
"specific work activities which can normally be 
accomplished using available staff and resources 

308 Ibid., p. 5. Employment practices covered under Title VI are those that: 1) exist in a program where a primary objective of 
the federal financial assistance is to provide employment, or 2) cause discrimination on the basis ofrace, color or national 
origin with respect to beneficiaries of the assisted programs. 28 C.F.R. § 42.402(0 (1994). 

309 DOJ Guideline for Agency Implementation Plans, p. 9. 

310 Ibid. 
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during one fiscal year."311 DOJ anticipated at 
least one short-term objective-for each major ob
jective.312 

The Director of Program Compliance stated 
that although there is "virtue in consistency" 
when it comes to the Civil Rights Implementation 
Plans, he would like to add some new criteria to 
the plans.313 He said that future revisions of the 
guidelines for completing the Civil Rights Im
plementation Plans are necessary. The revisions 
may include eliminating some of the guidelil}.es 
and focusing more attention on the quality of an 
agency's preaward and compliance reviews.314 

CORS' Review of the Chnl Rights 
Implementation Plans 

According to CORS' "Implementation Plan Re
view Procedures," issued in February 1982, DOJ 
coordinators are responsible for reviewing the 
agencies' Civil Rights Implementation Plans. 315 

The coordinator should conduct an initial review 
of the plan against the guideline requirements 
and seek additional information from the agency 
submitting the plan where the plan has major 
deficiencies.316 The coordinator then prepares a 
"review memorandum" for the Section Chief, 
summarizing the plan and recommending the 
plan for approval or disapproval The coordinator 
also prepares a letter from the Section Chief to the 

311 Ibid., p. 10. 

312 Ibid. 

313 Payne interview, p. 6. 

314 •Ibid., p. 7. 

appropriate agency official approving or disap
proving the plan.317 

Federal agencies must submit their Civil 
Rights Implementation Plans to DOJ around the 
middle ofN ovember of each year. The coordinator 
assigned to the agency has 2 to 3 weeks to review 
the plan and prepare the review memorandum 
and letter. 318 Designated CORS managers then 
review this package.319 According to one coor
dinator, by the time her recommendations pass 
through three review stages, very little of her 
"strong language remains in the recommenda
tions."320 A final letter is then sent to the agency 
with recommendations, responding to the Civil 
Rights Implementation Plan. According to the 
Director of Program Compliance, the letter does 
not state whether an agency is in compliance with 
Executive Order 12,250.321 

The procedures direct the coordinators to ad
dress the following issues in their reviews: 

1) Is the "thread of continuity" present which allows 
one to follow through from the establishment of goals 
and objectives and the setting of priorities to specific 
fiscal years activities in the major civil rights func
tions? 

2) Are goals, objectives, and activities supported by 
data and narrative? 

315 Allen Payne, Supervisor, Agency Liaison Unit, Coordination and Review Section, memorandum to CORS coordinators on 
"Implementation Plan Review Procedures," Feb. 16, 1982 (hereafter cited as CORS Implementation Plan Review Proce
dures). 

316 Ibid. See also Payne interview, p. 7. 

317 CORS Implementation Plan Review Procedures; Payne interview, p. 7. 

318 Payne interview, p. 7. 

319 Ibid., p. 7. The package is first reviewed by Margay Williams, the Supervisory Civil Rights Analyst who heads the Agency 
Liaison unit, then by Allen Payne, the Program Co~pliance Director, and finally by Stewart Oneglia, the Chief of CORS. 
Ibid. 

320 Brown interview, p. 4. 

321 Payne interview, p. 7. 
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3) Are milestones and work products established? Can 
progress in implementing the plan be measured? 

4) Does agency organization and staffing reflect 
proposed activities? Does the data provided in the 
[ workload and performance section] support narrative 
descriptions of organization, functions and ac-
tivities?322 ' 

The Director of Program Compliance said that 
it was easy to distinguish between a "good" Civil 
Rights Implementation Plan and a ''bad" one.323 
The "good" plan, generally, b1.I.t not always, comes 
from an agency that assigns its civil rights office 
staff to prepare and complete the plan, rather 
than a program manager for federally assisted 
programs. The "good" plan is completed by staff 
who have a "sincere commitment and interest" in 
civil rights enforcement and are aware and under
stand the civil rights policies, priorities, and 
problems that may already exist in certain Title 
VI programs."324 The agencies with good Civil 
Rights Implementation Plans usually "devote 
consic;lerable resources" to their completion. 325 

He said that ''bad" plans are incomplete reports 
without focus that provide no clear insight into 
the agency's civil rights operations. The "bad" 
plans usually are written in general terms, focus 
on only one civil rights statute or program, and 
are not prepared by a civil rights compliance of
ficer or by "anyone" in the civil rights office. Such 
plans often are limited in overall effectiveness as 
an "~ction plan."326 

322 CORS Implementation Plan Review Procedures, p. 2. 

323 Payne interview, p. 6. 

324 Ibid., p. 6. 

325 Ibid. 

326 Ibid. 

327 Brown interview, p. 4. 

328 O'Brien interview, p. 2. 

329 CORS Implementation Plan Review Procedures, p. 1. 

One of the coordinators who reviews Civil 
Rights Implementation Plans for six agencies 
s~d that "good" plans include objectives with 
timeframes for their achievement. A good plan 
should provide a "picture" of what the agency is 
t~g to achieve, the level of the agency's civil 
:1ghts resources, and how the agency is utilizing 
its resources. She said that in her opinion the 
" ' 'only bad plan is no plan at all."327 

Another coordinator stated that some impor
~t factors she looks for while reviewing Civil 
Rights Implementation Plans are: 1) coherent 
outlines; 2) planning and organization; 3) specific 
statements indicating what the agency plans to 
do, and in what timeframe it intends to accom
plish its objectives; and 4) a statement of ac
complishmen.ts for the previous year. Once that 
information is analyzed, she compares it with the 
Civil Rights Implementation Plan from the pre
vious year to determine how well the agency en
forces Title VI.328 

Regardless of whether CORS finds an agency's 
Civil Rights Implementation Plan to be "good" or 
''bad," CORS never rejects a plan. Although the 
CORS procedures for reviewing implementation 
plans require that CORS recommend either ap
proval or disapproval of the plan, the procedures 
also indicate that "our objective is to approve 
strong plans rather than reject weak ones."329 

One coordinator indicated that only once has she 
recommended that CORS "reject" a Civil Rights 
Implementation Plan. She made the recommen
dation because the plan contained insufficient 
information and the Federal agency made no 
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corr!3ctive measures.330 Another coordinator 
could not recall any plan being rejected.331 Ac
cording to the Director of Program Compliance, 
CORS has never "rejected" any Civil Rights Im
plementation Plan. He explained that rather than 
reject a Civil Rights Implementation Plans, 
CORS staff focus their responses on how the 
agency addressed guideline requir~ments and on 
making suggestions for improving the plan. In 
other words, CORS' response is intended to pro
vide the agencies with DOJ's concerns and sug
gestions for improvement. In his view, "there is no 
point in rejecting [a Civil Rights Implementation 
Plan] submitted in November that CORS does not 
evaluate until June." He said CORS preferred to 
try to correct problems informally by interacting 
with the agencies.332 

One coordinator indicated that even when DOJ 
identified a deficiency when reviewing an 
agency's Civil Rights Implementation Plan, it 
might suggest that the agency correct the prob
lem, but it never provided the agency with a tar
get date for doing so.333 

To help the Commission assess CORS' review 
process, CORS submitted four reviews of agen
cies' Civil Rights Implementation Plans. 334 The 
first of these was CORS' review of the De
partment of Housing and Urban Developipent's 
(HUD) fiscal year 1993 Civil Rights Implemen
tation Plan, which was an update of an earlier 

:i:m Brown interview, p. 4. 

3:Jl Talian interview, p. 5. 

332 Payne interview, p. 7; Payne telephone interview, p. 2. 

3:J:J King interview, p. 2. 

plan. In her letter to HUD evaluating the plan, 
the former Section Chief of CORS wrote: ''HUD's 
update generally provides an excellent basis for 
planning, directing, and assessing the operation 
ofHUD's civil rights program. This update, which 
resembles a base-year plan, is extremely com
prehensive and thorough .... This year's update 
is responsive to the comments we made in our 
review of last year's submission."335 The letter 
made minor suggestions for improving HUD's 
plan.336 An attached memorandum by the coordi
nator responsible for HUD was consistent with 
the final letter sent by the.former Section Chief of 
CORS to HUD.337 

The Commission's review of HUD's plan con
firmed that the plan is comprehensive. However, 
the plan does not provide sufficient information 
on HUD's reorganization of its Fair Housing and 
Equal Opportunity Office. Furthermore, it does 
not provide sufficient information on HUD's Title 
VI compliance procedures and activities in area~ 
such as complaint processing, preaward reviews, 
postaward reviews, and routine monitoring. For 
instance, the plan gives no indication of what is 
involved in a HUD preaward or postaward re
view. The plan's goals and objectives section gen
erally conforms to DOJ's guideline, in that its 
objectives imply criteria for measuring accom
plishment. The section on HUD's progress, while 
describing numerous HUD activities, does not 

334 The Coordination and Review Section submitted reviews of the U.S. Department of Agriculture's Office of Civil Rights 
Enforcement and agency heads, the Department ofHousing and Urban Development, the Department ofEducation, and the 
Department of Health and Human Services. 

335 Stewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, letter to 
Leonora L. Guarraia, General Deputy Assistant Secretary, Office of the Assistant Secretary for Fair Housing and Urban 
Development., June 15, 1993, p. 1. 

336 Ibid., pp. 2-3. 

337 Cathe1ine O'Brien, Civil Rights Program Specialist, Coordination and Review Section, Civil Rights Division, U.S. Depart
ment of Justice, memorandum to Stewart Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. 
Department of Justice, on "Review of Department of Housing and Urban Development's (HUD) Fiscal Year 1993 Civil Rights 
Implementation Plan Update" (no date). 
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indicate how these activities related to the previ
ous years' goals and objectives.338 Finally, HUD's 
plan gives no indication that HUD was using the 
plan as a management tool. DOJ's review of the 
plan did not address these issues. 

The Commission also evaluated CORS' review 
of the Department of Education's (DOEd) fiscal 
year 1993 Civil Rights Implementation Plan. In 
her review letter to DOEd, the former Section 
Chief of CORS found that the plan was "thorough, 
informative, and well-organized." DOJ's recom
mendations for improving the plan focused on 
issues related to DOEd's responsibilities under 
Title II of the Americans with Disabilities Act.339 

An attached memorandum340 from the coordina
tor responsible for DOEd provided a detailed 
analysis of the plan and indicated that the plan 
was "comprehensive and conforms to our guide
line requirements."341 The coordinator added, 
"[DOEd's] implementation plan ranks as one of 
the best developed by Federal agencies subject to 
our [Executive OrderJ 12,250 oversight author
ity."342 

Although DOEd's plan follows the outline in 
DOJ's guidelines and provides a significant 
amount of information about the Department's 
civil rights activities, the plan is not sufficiently 
detailed to serve as a basis for an assessment of 
DOEd's civil rights enforcement program by DOJ 
or as a comprehensive source of public informa-

tion. It does not provide enough information about 
DOEd's Office for Civil Rights' organization, staff
ing, and resources; procedures for handling com
plaint investigations, compliance reviews, etc.; or 
how resource allocation decisions are made. Fur
thermore, the plan does not fulfill one of the major 
purposes envisioned by DOJ for the Civil Rights 
Implementation Plans: it shows no indication of 
being used by DOEd as a management tool. In 
particular, the plan's sections on long-range 
goals, major objectives, and short-term objectives 
are not developed as DOJ's guideline requires. 
The goals and objectives specified by DOEd are 
vague and generally do not "imply criteria for 
measuring accomplishments," as required by 
DOJ.343 Again, DOJ's review does not mention 
these deficiencies. 

The Commission also analyzed CORS' review 
of the Department of Health and Human Services' 
(HHS) fiscal year 1993 Civil Rights Implementa
tion Plan Update. In her letter to HHS reviewing 
the plan, the former Section Chief of CORS indi
cated that "[O]ur review ·has found that your 
agency's submission satisfactorily addresses our 
guideline requirements. . . . [T]he information 
presented is thorough, informative, and well
organized."344 The letter made minor suggestions 
for improving the plan.345 The attached memo
randum from the CORS coordinator responsible 
for HHS provided a detailed analysis of the 

338 U.S. Department of Housing and Urban Development, Office of Fair Housing and Equal Opportunity, "Fiscal Year 1993 
Civil Rights Implementation Plan Update," submitted to the U.S. Department of Justice, Dec. 4, 1992. 

339 Stewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, letter to 
Jeanette J. Lim, Acting Assistant Secretary for Civil Rights, U.S. Department of Education, May 13, 1993. 

340 Joseph Talian, memorandum to Stewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. 
Department of Justice, on "Review of the Department of Education's FY 1993 Implementation Plan Update," Apr. 23, 1993. 

341 Ibid., p. 4. 

342 Ibid., pp. 4-5. 

343 DOJ Guideline for Agency Implementation Plans, p. 9. 

344 Stewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, letter to. 
Ronald G. Copeland, Acting Director, Office for Civil Rights, U.S. Department ofHealth and Human Services, Mar. 30, 1993, 
p. l. 

34.."i Ibid. 
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plan346 and concluded that the plan was "com
prehensive and conforms to our guideline require
ments."347 Furthermore, he added that "IIBS's 
plan [ranks] among the best developed and sum
marized by Federal agencies subject to our Exec
utive Order 12,250 oversight authority."348 

There were significant problems with the HHS 
plan. The plan does not adequately describe the 
organization of the HHS Office for Civil Rights. 
The section on the approach to major civil rights 
functions related to federally assisted programs 
does not provide sufficient detail on what HHS is 
doing in critical areas, such as complaint process
ing, preaward reviews, postaward reviews, and 
routine monitoring. The plan's goals and objec
tives section does not conform to the DOJ guide
line. In particular, in the sections on major and 
short-term objectives, the plan refers to an attach
ment entitled "FY 1993 Annual Operating Plan, 
Director's National Priorities." The Annual Oper
ating Plan is a very vague statement of goals, not 
the specific statement of measu:rable objectives 
with timeframes for completing them required by 
DOJ. The plan's discussion ofits_progress during 
the previous year, which is very short, does not 
relate the progress to stated goals and objectives. 
The HHS plan shows no indication of being used 
as a management tool by the agency, and does not 
provide sufficient information for either DOJ or 
the general public to understand the HHS civil 
rights program.349 As with the othel' agencies, 
DOJ's review does not point out these deficiencies 
in the HHS plan. 

The fourth review submitted by CORS was a 
review of fiscal year 1993 Civil Rights Im
plementation Plans submitted by the Department 
of Agriculture (USDA), including a plan submit
ted by its "umbrella" civil rights office (the Office 
of Advocacy and Enterprise, recently renamed the 
Office of Civil Rights Enforcement) and plans 
submitted by the six USDA agencies that provide 
Federal financial assistance andhave other major 
civil rights responsibilities. In her review letter, 
the former Section Chiefof CORS commended the 
Office of Advocacy and Enterprise for its "efforts 
to assist the program agencies in developing ac
ceptable plans."350 She noted some of the plans 
were "excellent," and most had improved substan
tially over previous years.351 However, she de
tailed numerous problems with the plans. For 
instance, the numb~r of Civil Rights Implementa
tion Plans submitted by USDA varies from year 
to year. She indicated that all of the USDA agen
cies should submit plans each year. 352 

Although DOJ's other review letters did not 
address the "Progress Reports" sections of agen
cies plans, the former Section Chief of CORS gave 
very specific guidance in her USDA review letter. 
This guidance also should have been included in 
her letters to HUD, DOEd, and HHS. She wrote: 

Goals and objectives are the most critical part of any 
plan. The "Progress Report" should include every short
term objective of the prior year very specifically de
scribe the progress, status, or outcome of each short
term objective. For instance, a plan should not merely 
state that "progress was made toward a particular 
short-term objective." Also, if an agency has not 

346 Joseph Talian, memorandum to Stewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. 
Department of Justice, on "Review of the Department of Health and Human Services' FY 1993 Implementation PlanUpdate" 
(no date). 

347 Ibid., pp. 3--4. 

348 Ibid. 

349 U.S. Department of Health and Human Services, "FY 1993 Annual Implementation Plan," submitted to the U.S. Department 
of Justice, Feb. 19, 1993. 

350 SLewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, letter to 
Robert Franco, Acting Director, Office of Advocacy and Enterprise, U.S. Department of Agriculture, May 13, 1993, p. 2. 

351 Ibid. 

:ir.2 !hid. 
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achieved an objective, the plan .should give the reasons 
why the agency has not attained the. objective. 

Some plans repeat the same objectives yearly; the 
plans should explain the reasons for any lack of 
progr_ess. The objectives should include interim steps 
and timetables so that the agency can be more specific, 
and demonstrate progress toward achieving objec
tives.353 

The former Section Chief of CORS found some 
of the USDA plans excellent, while others needed 
improvement. In essence, the plans that needed 
improvement did not distinguish accurately be
tween "federally conducted programs" and "direct 
assistance programs" and did not thoroughly ad
dress the implementation of Title II. Some agency 
heads did not support their conclusions; some 
updates were ''burdensome" and not concise· the 

' complaint processing form for federally assisted 
programs did not include data on the Americans 
with Disabilities Act; aiid some of the plans re
peated the same objectives from previous years 
and did not explain the reasons for any lack of 
progress.354 

The Commission compared the former Section 
Chief of CORS' remarks with its own assessments 
of the Civil Rights Implementation Plans of the 
Office of Advocacy and Enterprise,355 the Food 
and Nutrition Service,356 and the Soil Conserva
tion Service,357 and the combined plan of the 
Farmers Home Administration and the Rural 
DevelopmentAdministration.358 The Commission 
generally concurred with her evaluations of these 
agencies' plans' deficiencies. 

Based on the Commission's own review of the 
Civil Rights Implementation Plans of the Federal 

353 Ibid., pp. 4-5. 

354 Ibid., pp. 1-5. 

agencies, both those discussed above and those 
discussed in later chapters, it is evident that few 
if any, agencies are complying with the DOj 
Guideline for Agency Implementation Plans. As 
noted in chapter 15, few of the plans provide 
sufficient information for CORS or the general 
public to gamer an understanding of their civil 
rights programs, and none is being used or could 
be used as management tools by the agencies. 
None of the agencies followed DOJ's Guideline in 
preparing the sections on long-range policy goals 
and major and short-term objectives. Given the 
deficiencies of most agencies' Civil Rights Im
plementation Plans, and given that reviewing the 
plans currently is CORS' only means of over
seeing agencies' civil rights enforcement pro
grams, it is surprising that.CO RS never rejects an 
agency's plan. Generally, CORS has been satis
fied with all the agencies' Civil Rights Implemen
tation Plans despite the noted deficiencies. This 
suggests that CORS is making no effort to ensure 
that the Federal agencies comply with the guide
lines and maintain effective civil rights enforce
ment programs. 

Furthermore, one of the CORS staff members 
indicated that, in the past, DOJ has not ensured 
that all Federal agencies administering federally 
assisted and conducted programs submitted a 
Civil Rights Implementation Plan. She said that 
when the Department of Transportation did not 
submit a plan, the staff prepared a letter to be 
sent to the Department requesting that a plan be 
submitted. However, under the prior administra
tion, DOJ refused to send the letter.359 

355 U.S. J?epartment ofAgriculture, Office of Advocacy and Enterprise, Fiscal Year 1993 Civil Rights Implementation Plan, 
subrmtted to the U.S. Department of Justice, Oct. 2, 1992. 

356 U.S. D,epartment of Agriculture, Food and Nutrition Service, "Fiscal Year 1993 Civil Rights Implementation Plan." 

357 U.S. Department of Agriculture, Soil Conservation Service, "Fiscal Year 1993 Civil Rights Implementation Plan Update." 

358 ~.S. Departme~t ofAgriculture, Farmers Home Administration/Rural Development Administration, "Plan for Administer-
mg Federal Assistance Programs and Activities for Fiscal Year 1993," submitted to the U.S Department of Justice July 31 
1992. • ' ' 

359 Sheppard interview, p. 3. 
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DOJ's Views on the Use of Clvll Rights 
Implementation Plans 

DOJ staff stated that the Civil Rights Imple
mentation Plans, at their best, explain what Fed
eral agencies are doing and what they plan to do 
in civil rights.360 They "should give a fair idea of 
where the agency really is and what the agency is 
doing."361 However, they emphasized that the 
Civil Rights Implementation Plans do not allow 
DOJ to reach findings as to whether agencies are 
in compliance with Title VI.362 The Director of 
Program Compliance noted that the plans are 
only "paper documents" and are not enough to 
ensure agencies' compliance.363 The coordinators 
all agreed with this assessment.364 One of the 
coordinators said that she cannot measure com
pliance with Title VI just by reviewing an 
agency's Civil Rights Implementation Plan. Im
plementation plans only reveal what an agency 
plans to do over a 3-year period in the area of civil 
rights enforcement.365 

One coordinator indicated that the Civil Rights 
Implementation Plans serve the valuable purpose 
of keeping the Federal agencies "on their toes."366 

However, several staff members raised concerns 
that the information in agencies' Civil Rights Im
plementation Plans may be inaccurate. The 
Deputy Section Chief (Program Compliance) indi
cated that it was his belief that most Federal 
agencies only are enforcing Title VI "on paper."367 

The Director of Program Complianc~ said that 
CORS needed to improve its assessments of the 
accuracy of the data submitted in the Civil Rights 
Implementation Plans.368 One coordinator 
regretted that coordinators have to "take it for 
granted" that agencies actually are doing what 
they say they are doing in their Civil Rights Im
plementation Plans. 369 Another coordinator said 
that "most agencies have not been doing the work 
they claim in their reports." He said that the only 
way for CORS to verify the data from the agencies 
would be for CORS to conduct onsite reviews' of 
the agencies. 370 

The Deputy Section Chief (Program Compli
ance) indicated that he supports requiring agen
cies to submit more information in their Civil 
Rights Implementation Plan.371 The Director of 
Program Compliance said that DOJ's Guip.eline 
for preparing Civil Rights Implementation Plans 
needs to be updated to reflect better the quality of 
the agencies' civil rights enforcement programs. 
He indicated that the guideline should be shor
tened and focus more attention on preaward 
reviews or the compliance efforts of the agen
cies.372 However, he cautioned that there is "vir
tue in consistency" when it comes to Civil Rights 
ImpJementation Plans because it was difficult to 
get the agencies to understand what was wanted 
in the current plan. If a new guideline were 

360 Nickens interview, p. 5; Brown interview, p. 4; King interview, p. 2. 

361 Payne interview, p. 5. 

362 Nickens interview, p. 5 

363 Ibid. 

364 Williams interview, p. 3; Purvis interview, p. 3; Brown interview, p. 4; Talian interview, p. 5. 

365 Brown interview, p. 4. 

366 Talian interview, p. 3. 

367 Nickens interview, p. 4. 

368 Payne interview, p. 8. 

369 Brown interview, p. 4. 

370 Purvis interview, p. 3. 

371 Nickens interview, p. 6. 

372 Payne interview, p. 7. 
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prepared, the agencies would once again need 
sufficient time to understand how to follow it.373 

According to CORS staff, the most promising 
avenue for enhancing CORS' Title VI enforcement 
support and oversight of the Federal agencies is 
not to revise the guidelines for the Civil Rights 
Implementation Plans, but to reinstitute the use 
of other enforcement tools that were abandoned 
during the 1980s. CORS staff maintains that the 
Civil Rights Implementation Plans are not a good 
substitute for DOJ's interagency surveys and on
site reviews.374 

The Assistant Attorney General for Civil 
Rights agr!:)es that CORS should not rely exclu
sively on reviewing Civil Rights Implementation 
Plans.375 To improve CORS' oversight of Federal 
agencies, CORS has created three teams-im
plementation plan team, agency survey team, and 
agency liaison team-to develop alternatives to 
the Civil Rights Implementation Plans.376 The 
implementation plan team is exploring more effi
cient ways to collect data from the agencies to 
streamline and reduce the agency reporting re
quirements while also improving the substantive 
value of the information collected.377 Although it 
is essential for CORS to reevaluate the reporting 
process, it also is essential that the implementa
tion plan team develop a plan that requires the 
agencies to demonstrate a relationship between 
their enforcement goals and activities and their 
budgeting process. 

The Title VI Enforcement Plan 
DOJ's coordination regulations require each 

Federal agency covered by Title VI to prepare an 

"enforcement plan" setting out its priorities and 
procedures.378 According to the regulations: 

This plan shall be available to the public and shall 
address matters such as the method for selecting re
cipients for compliance reviews, the establishment of 
timetables and controls for such reviews, the procedure 
for handling complaints, the allocation of its staff to 
different compliance functions, the development of 
guidelines, the determination as to when guidelines are 
not appropriate, and the provision of civ.il rights train
ing for its staff.379 

The Civil Rights Implementation Plan is the only 
plan submitted to DOJ by the Federal agencies. 
According to DOJ, it is the successor to the Title 
VI Enforcement Plan.380 However, the Civil 
Rights Implementation Plan does not constitute a 
Civil Rights Enforcement Plan as specified in the 
coordination guidelines. DOJ's guideline for pre
paring a Civil Rights Implementation Plan does 
not require Federal agencies to provide the kind 
of detailed information specified in the coordina
tion guidelines. 

There is a clear distinction between an im
plementation plan and an enforcement plan. A 
Title VI Implementation Plan is a written plan 
that details the tools the agencies will utilize to 
ensure consistent and effective implementation of 
the goals and objectives of the Title VI statute, 
such as policies, procedures, guidelines, and regu
lations. Implementation plans also address the 
development of policies, procedures, guidelines, 
and regulations on preaward reviews (desk 
audit), postaward reviews (desk audit), onsite 

373 Ibid., p. 6. 

374 Williams interview, p. 3; Nickens interview, p. 5; Payne interview, p. 7; Purvis interview, p. 3; Talian interview, pp. 5-6; 
King interview, p. 2. 

375 ·Patrick letter, p. 5. 

376 Ibid. 

377 Ibid. 

378 28 C.F.R. § 42.415 (1994). 

379 Id. 

380 U.S. Department ofJustice, Civil Rights Division, "AAGApproves Implementation Plans," Civil Rights Forum, vol. 6, no. 1 
(Fall 1982), p. 10. 
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compliance reviews, complaint investigations, 
remedies, sanctions, fund termination, training, 
technical assistance, outreach and education, and 
theories of discrimination. In addition, implemen
tation plans consider other civil rights issues 
affecting Title VI, such as environmental justice, 
health care delivery, judicial decision,s, policy 
reforms, new data systems, and quality assurance 
programs. Implementation plans also address the 
method of selecting recipients for compliance 
reviews and the actions taken by agencies for 
various deficiencies. 

A Title VI Enforcement Plan is a written plan 
for civil rights enforcement that outlines the 
agency's priorities, goals, and objectives to ensure 
consistent and effective enforcement of Title VI. 
An enforcement plan addresses and identifies 
matters such as specific resources for Title VI 
programs; the number of staff committed to Title 
VI enforcement; the allocation of staff to different 
compliance functions; strategies for conducting 
adequate preaward desk-audit reviews, post
award desk-audit reviews, and onsite compliance 
reviews; Title VI civil rights training seminars; 
outreach and education; technical assistance to 
State and local agency staffand thefrequency and 
nature of this assistance; civil rights training for 
the EEO/civil rights staff; data collection; litiga
tion support; and fund termination. Also, an en
forcement plan-includes strategies to address spe
cific civil rights issues that are unique to the 
particular Federal financial assistance program 
or activity. Enforcement plans also establish 
milestones, controls, and identify compliance of
ficers for alI enforcement activities. Enforcement 
plans include the prior year's workload and re
sponsibilities and a detailed summary discussion 
of the named recipients' deficiencies and any cor
rective remedies, sanctions, litigation, or fund ter
mination actions. Finally, enforcement plans in
clude a 5-year trend analysis of all Title VI bases 
and issues. 

In light of the differences in these plans, the 
Civil Rights Implementation Plan as used by DOJ 

381 DOJ Guidelines for Conducting Interagency Surveys. 

382 DOJ Guidelines for Conducting Interagency Surveys, p. 1. 

is not a good substitute for a Civil Rights Enforce
ment Plan. 

lnteragency Surveys 
Until 1981, CORS utilized interagency surveys 

as a proactive step in ascertaining the strengths 
and weaknesses of enforcement programs for Fed
eral agencies that provide financial assistance. 
CORS published comprehensive guidelines out
lining a 20-point process for conducting reviews, 
from initiating contact with the agency, to making 
arrangements for the review, to contacting rele
vant public interest groups that monitor the 
agency's programs, to determining the necessity 
of going to regional office locations, among other 
steps.381 

According to DOJ's "Guidelines for Conducting 
Interagency Surveys," there are two criteria for 
being selected for review: 

Generally, OCR attention will be directed to those dis
bursing agencies which administer the most covered 
programs. Reviews should also be concerned with those 
agency components which have made little effort to 
enforce civil rights or whose enforcement programs are 
known to be oflow quality.382 

The most important link in the chain is deter
mining which issues should be addressed during 
the review. The Guidelines outline 13 issue ex
amples, including: 

1) The quantity, quality, and timeliness of com
plaint investigations and pre- and postaward 
reviews; 

2) Adherence by the agency, in implementing 
its civil rights program, to the standards it has 
established for itself; 

3) The sufficiency of staffing and organization
al structure; 

4) The adequacy of staff knowledge on pro
grammatic and civil rights issues; 

I 
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5) The need for additional regulations, guide
lines, handbooks, or other instructional 
material; 

6) The availability of, and the need for, training 
and cross-training; 

7) The quality of technical assistance provided 
to program staff, recipients, and beneficiaries; 

8) Interaction (or lack thereof) between civil 
rights, program, and general counsel offices; 

9) Central office control over regional civil 
rights operations and/or the general respon
siveness of headquarters to civil rights field 
operations; • 

10) Whether the agency collects sufficient 
racial/ethnic civil rights data and/or the ade
quacy of the procedures used to analyze that 
data; 

11) Issues related to "covered employment''; 

12) The reliance on State recipients to conduct 
civil rights functions and/or the sufficiency of 
the guidance and technical assistance provided 
these recipients by the agency; 

383 Ibid., p. 6. 

13) The adequacy of the dissemination of infor
mation to the public (especially to populations 
with limited English proficiency) concerning 
their rights and responsibilities under appli
cable civil rights statutes and the availability 
of assistance programs (e.g., has the agency 
established guidelines for its recipients that 
detail how the public is to be so informed).383 

DOJ applied these guidelines in an interagency 
survey of the Department of Housing and Urban 
Development (HUD) in 1977.384 As a result of this 
interagency survey, DOJ and HUD entered into a 
Memorandum of Understanding to ensure that 
HUD corrected the violations.385 Based on de
ficiencies described in the report, HUD agreed to 
act on DOJ's findings on and recommendations to 
HUD's civil rights enforcement program. DOJ 
found that 1) HUD had not developed a com
prehensive Title VI compliance review pro
gram;386 2)" the program was understaffed;387 

3) HUD had not analyzed all of the complaints 
filed under its Community Development Block 
Grants program to determine whether they in
volved possible violations of Title VI;388 4) HUD's 
civil rights enforcement staff was not adequately 
trained;389 and 5) HUD was not collecting data 
necessary to determine if minorities were equi
tably represented in HUD-funded programs.390 

384 See "Memorandum of Understanding Between the Department of Housing and Urban Development and the Civil Rights 
Division, Department of Justice Regarding the Enforcement of Title VI of the Civil Rights Act of 1964," July 6, 1979. The 
memorandum lists DOJ's findings and recommendations from the interagency survey report. 

385 Ibid. See also ThomasJ. Henderson, Deputy Director and Director ofLitigation, Lawyers' Committee for Civil Rights Under 
Law, testimony before the Subcommittee on Civil and Constitutional Rights of the House Committee on the Judiciary, Sept. 
30, 1994, pp. 7-8. 

In his testimony, Mr. Henderson notes that, after 15 years, HUD still has not complied with the Memorandum of 
Understanding and recommends that DOJ and HUD negotiate a new Memorandum of Understanding to address the 
continued deficiencies. Ibid. 

386 See "Memorandum of Understanding Between the Department of Housing and Urban Development and the Civil Rights 
Division, Department of Justice Regarding the Enforcement of Title VI of the Civil Rights Act of 1964," July 6, 1979, p. 6. 

387 See ibid., p. 4. 

388 See ibid., p. 6. 

389 See ibid., p. 9. 

390 See ibid., p. 10. 
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These reviews were stopped in 1981 as outside 
the authority of Executive Order 12,250.391 How
ever, according to CORS' Deputy Section Chief 
(Program Compliance), the surveys identified the 
weaknesses in the agencies' programs.392 The 
added benefit was "with DOJ identifying the 
weaknesses in the programs, the agencies were 
able to look at their programs and determine 
what improvements were needed."393 "After the 
surveys, the agencies became aware of their prob
lems, and they knew thatDOJ would review their 
responses and suggest changes in their pro
gr~m."394 According to a DOJ investigator, the 
interagency surveys would help to improve the 
efficiency and effectiveness ofDOJ's coordination 
and review process. 395 The surveys would be effec
tive particularly "for smaller agencies or new 
agencies."396 The consensus of DOJ officials is 
that the surveys were effective and should be 
revitalized. 

In 1995, CORS created an interagency survey 
team to begin identifying agencies for onsite sur
veys. The Assistant Attorney General for Civil 
Rights stated that because CORS does not have 
the resources to conduct indepth onsite reviews of 
every agency, CORS intends to improve its infor
mal contact with the agencies instead.397 In sup
port of this initiative, the Assistant Attorney Gen
eral for Civil Rights conducted a meeting for 
Federal agency civil rights directors and general 
counsels on May 5, 1995, to discuss the 
strengthening of Title VI and Executive Order 

391 Oneglia interview, p. 2. 

392 Nickens interview, p. 3. 

393 Ibid. 

394 Ibid. 

395 King interview, p. 3. 

396 Talian interview, p. 2. 

397 See ibid. 

398 Ibid. 

399 Ibid. 

400 See Payne interview, p. 7. 

401 Williams interview. 

12,250 enforcement.398 To maintain contact after 
this meeting, the agency liaison team plans to 
schedule periodic indepth discussions with each 
agency to exchange information and viewpoints, 
resolve concerns, and gather information to fulfill 
CORS' oversight respons1bilities. 399 ' 

Onsite Reviews of Federal Agencies 
Although properly designed and executed im

plementation plan reviews and interagency sur
veys provide an overview of agencies' civil rights 
enforcement programs, they do not provide 
enough information for CORS to monitor effec
tively the programs' quality. Without onsite visits 
to the Federal agencies, CORS is left without a 
means to ensure that the Federal agencies are 
reporting their activities accurately and comply
ing with DOJ's regulations and recommenda
tions.400 According to a CORS supervisory civil 
rights analyst, onsite audits are the only way 
CORS can verify that the Federal agencies are 
actually accomplishing the goals and objectives 
stated in their Civil Rights Implementation 
Plans.401 Therefore, it is essential for DOJ to pro
vide CORS staff with the authority ~d resources 
to conduct onsite evaluations of each Federal 
agency's Title VI enforcement program. 

DOJ's own coordination regulations give the 
Assistant Attorney General for Civil Rights con
siderable authority to move beyond a mere paper 
review process provided through the Civil Rights 
Implementation Plans and the Interagency Sur
veys. The regulations state that "the Assistant 
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Attorney General may issue such directives and 
take such other action as he deems necessary to 
insure that Federal agencies carry out their re
sponsibilities under Title VI."402 James P. Turner, 
former Acting Assistant Attorney General for 
Civil Rights, equated this oversight responsibility 
for Title VI with Congress' broad oversight 
authority over the Federal agencies.403 According 
to him, oversight for both Congress and DOJ re
quires "an orderly review of compliance activ
ities."404 

The Director of Program Compliance indicated· 
that CORS' predecessor office, the Federal Pro
grams. Section, conducted Title VI audits until 
1981.405 These audits were used to assess Title VI 
enforcement in federally a'ssisted programs.406 

During these audits, coordinators went onsite to 
each Federal agency with a set of preliminary 
questions and -asked each agency to explain its 
Title VI enforcement activities during the year. 407 

The last audit was conducted in 1981.408 

Although CORS has not conducted onsite 
audits since 1981, CORS managers and staff sup
port the use of onsite audits to ensure enforce
ment of Title VI by the Federal agencies.409 The 
former Section Chief of CORS stated that CORS 
should exercise its authority under Executive 
Order 12,250 to conduct onsite audits to "ensure 

4oi 28 C.F.R. § 42.412(b) (1994). 

40:l Turner interview. p. 6. 

4ll4 Ibid. 

40:, Payne interview, p. :~. 

40H Turner interview. p. 6. 

407 Ibid. 

408 S1•1• Turner interview, p. 6, and Payne interview, p. 3. 

effective and consistent enforcement of civil 
rights statutes."410 

The Director of Program Compliance stated 
thatTitle VI onsite audits can provide CORS with 
information not available from the Civil Rights 
Implementation Plans.411 Onsite audits afford 
CORS the opportunity to determine the level of 
Title VI training and expertise among the staff of 
the Federal agencies, as well as examine whether 
the Federal agencies are equipped with sufficient 
methods and procedures to enforce Title VI.412 

Although a paper review process allows CORS to 
evaluate an agency's Title VI enforcement pro
gram, it does not permit CORS to view Title VI 
enforcement in perspective with the agency's 
other civil rights enforcement activities. Onsite 
monitoring, unlike a paper review, gives CORS an 
opportunity to examine the effect that other agen
cy program and civil rights compliance activities 
have on Title VI enforcement.413 

Onsite :reviews also can serve as an effective 
tool in conjunction with the Civil Rights Imple
mentation Plans. Acc.ording to the Deputy Section 
Chief (Program Compliance), the Federal agen
cies only ':comply on paper" with Executive Order 
12,250 and the enforcement of Title VI.414 There
fore, it is important for CORS staff to conduct field 
visits, interview agency Title VI staff, review 

411H S,•1•. ,•.~-- Oneglia interview. p. 4; Williams interview, p. 3;Nickens interview, p. 6. 

4111 Oneglia interview, p. 4. 

41 I Payne inten•iew, pp. 7--K 

41~ Ibid. 

-11:i Ibid. 

414 Nickl•ns interview. p. 4. 
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firsthand the implementation of policies, and ex
amine the guidance that agencies are providing to 
their recipients.416 Onsite visits to the Federal 
agencies would give CORS staff the opportunity 
to conduct effective and active followup on the 
Civil Rights Implementation Plans and ensure 
that agencies remedy any identified deficien
cies.416 

The coordinators who review Civil Rights Im
plementation Plans support the position of the 
Deputy Section Chief (Program Compliance). Ac
cording to a CORS equal opportunity specialist, 
CORS' recommendations to the agencies each 
year would be stronger if coordinators were al
lowed to conduct onsite followup evaluations of 

• , Ii • 417 I dd'1-agencies comp ance review processes. n a 
tion, onsite reviews would allow CORS coor
dinators to accompany the Federal agencies as 
they conduct compliance reviews of their re
cipients and provide CORS with a clearer under
standing of each Federal agency's enforcement 
efforts.418 

Although CORS plans to conduct onsite audits 
of the Federal agencies as part of its efforts to 
"reinvigorate" Title VI, the former Section Chief 
of CORS stated that it will be difficult to conduct 
onsite evaluations at CORS' current staffing 
levels.419 With this in mind, CORS staff is in the 
process of identifying some agencies for indepth 
surveys, although CORS' limited resources will 
not permit an indepth onsite review of every agen
cy.420 

416 Ibid. 

416 See ibid. 

417 Purvis interview, p. 3. 

418 Ibid. 

• 419 Oneglia interview, p. 9. 

420 Patrick letter, p. 5. 

421 28 C.F.R. § 42.408(d) (1994). 

422 Oneglia interview, p. 5; see also Friedlander interview, p. 5. 

423 Oneglia interview, p. 5. 

424 Friedlander interview, p. 5. 

425 Patrick letter, p. 7. 

Letters of Finding Project 
Another way in which CORS can ensure that 

the Federal agencies are fulfilling their respon
sibilities under Title VI in a consistent manner is 
for CORS to review agencies' letters of findings to 
determine whether agencies are applying the law 
correctly. DOJ's coordination regulations require 
agencies to report to the Attorney General "the 
receipt, nature, and disposition of all such Title VI 
complaints. "421 According to the former Section 
Chief of CORS, in 1986 CORS had a "Letters of 
Finding Project."422 Under the project, CORS re
quired each agency to submit their letters of find
ing detailing the results of their complaint inves
tigations. CORS was to review the letters of find
ing to enstI.re consistent enforcement of all the 
statutes covered by E~ecutive Order 12,250. 
CORS also planned to establish a system to iden
tify and codify the major civil rights issues raised 
in the letters of finding. She indicated that the 
Letters of Finding Project was never fully imple
mented. She said that CORS never acted on the 
policy questions raised in the letters of finding, 
nor did it transmit its analyses or reports back to 
the agencies. 423 The Deputy Section Chief (Legal) 
recommended reviving the project as part of 
DOJ's Title VI "reinvigoration" efforts.424 Al
though the Assistant Attorney General for Civil 
Rights indicated that the letters of finding project 
might be considered in the future, no plans have 
been made yet to revive it. 426 
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Facilitation of the Development of DOJ, delegation agreements between and among 
Delegation Agreements Federal agencies are intended to: 

Executive Order 12,250 requires the Attorney 
General to initiate cooperative programs between 
and among the Federal agencies to improve the 
coordination of civil rights compliance efforts. 426 

Because many recipients receive Federal finan
cial assistance from more than one agency to fund 
similar or related activities, the Federal agencies 
need cooperative programs or delegation agree
ments to prevent an overlap in Title VI enforce
ment.427 To encourage cooperation and assist 
agencies in the development of delegation agree
ments, Executive Order 12,250 requires the At
torney General to develop sample memoranda of 
understanding for the Federal agencies. 428 

DOJ's coordination regulations require delega
tion agreements whenever a substantial number 
of recipients receive funding from two or more 
agencies for similar or related purposes, or when 
two or more agencies cooperate in administering 
assistance for the same recipients.429 Thus, coop
erative arrangements allow for functional coor
dination of Title VI enforcement based on the 
types of programs and recipients. 430 According to 

promote consistent and coordinated· enforcement of 
covered nondiscrimination provisions, increase the ef
ficiency of compliance activity, and reduce burdens on 
recipients, beneficiaries, and Federal agencies by con
solidating compliance responsibilities, by eliminating 
duplication in civil rights reviews and data require
ments, and by promoting consistent application of en
forcement standards.431 

Thus, delegation agreements allow Federal agen
cies to utilize their already limited Title VI en
forcement budgets in the most cost-effective way 
possible. 

According to DOJ's Civil Rights Forum, the 
1984 model delegation agreement was developed 
in response to problems with the previous dele
gation system. 432 In 1976, CRD conducted a study 
of the delegation agreement system by surveying 
27 Federal grant agencies to determine their dele
gation needs.433 By performing a comprehensive 
study, DOJ was able to identify agencies that 
required new or updated delegation agreements 
reflecting organizational and programmatic 
changes. It also was able to recognize the need for 

426 Exec. Order No. 12,250, § 1-207, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

427 U.S. Department ofJustice, Civil Rights Division, "DOJ Drafts New Delegation Agreement," Civil Rights Forum, vol. 7, no. 3 
(Summer/Fall 1984), p. 7. 

428 Exec. Order No. 12,250, § 1-20.7, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 

429 28 C.F.R. § 42.413(a) (1994). 

430 See U.S. Department of Justice, Civil Rights Division, "Interview with the Assistant Attorney General," Civil Rights Forum, 
vol. 6, no. 2 (Winter/Spring 1983), p. 3. Prior to the delegation system established by DOJ in 1984 and 1£185, the Department 
ofEducation assumed responsibility for all Federal financial assistance provided to elementary and se:ondary schools and 
institutioi;is of higher learning. The Department of Health and Human Services assumed responsibility for all programs 
providing funds to medical facilities and hospitals. See U.S. Department of Justice, Civil Rights Division, "DOJ Drafts New 
DelegationAgreement,"CivilRightsForum, vol. 7, no. 3 (Summer/Fall 1984), p. 7. 

431 U.S. Department of Justice, "An Agreement Between [Delegating Agency] and [Lead Agency] to Delegate Certain Civil 
Rights Compliance Responsibilities for [Types of Recipients]," fmal revised model, July 1985, p. 1 (heireafter cited as DOJ 
Model Delegation Agreement). 

432 U.S. Department ofJustice, Civil Rights Division, "DOJ Drafts New Delegation Agreement," Civil Rights Forum, vol. 7, no. 3 
(Summer/Fall 1984), p. 12. 

433 Ibid. 
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more detailed descriptions of the duties of both 
the lead and delegating agencies. 434 In addition,_ 
the survey indicated a need for greater account
ability in the implementation of these agree
ments.435 

To ensure that Title VI is enforced effectively, 
DOJ developed a detailed description of each 
agency's duties under a delegation agreement. 
The current agreements provide for the delega
tion of an agency's compliance activities, includ
ing complaint investigations, compliance reviews, 
and negotiations for voluntary compliance.436 

Under DOJ's cooperative arrangements, one 
agency is designated as the lead agency and the 
other agency is known as the delegating agen
cy.437 As of November 1992, all existing delega
tion agreements designated the Department of 
Education as the lead agency for smaller delegat
ing agencies with limited resources and expertise 
in Title VI enforcement. 438 

According to the DOJ model, the lead agency is 
responsible for maintaining current files on all 
compliance activities, including preaward and 
postaward reviews, complaint investigations, and 
noncompliance actions undertaken on applicants 
and recipients.439 The lead agency is required to 
provide a summary of these activities to the dele
gating agency at least at the end of each fiscal 

434 Ibid. 

435 Ibid. 

436 Ibid., p. 7. 

year.440 However, the model does not require the 
lead agency to provide this summary information 
to CORS or to ensure that the information is 
received by the delegating agency in time for in
clusion in either agency's Civil Rights Implemen
tation Plans. 

The detailed duties of the lead agency are al
most identical to agencies' enforcement responsi
bilities under DOJ's coordination regulations. 
However, the lead agency is required to provide a 
copy of all letters of findings to both the Assistant 
Attorney General for Civil Rights and the delegat
ing agency.441 If compliance cannot be achieved 
voluntarily and both agencies fund the applicant 
or recipient, then when the lead agency initiates 
an enforcement action, the delegating agency 
must be given an opportunity to participate as a 
party in a joint administrative hearing.442 In ad
dition, if only the delegating agency funds the 
applicant or recipient and the lead agency deter
mines that compliance cannot be achieved volun
tarily, the lead agency must refer the matter to 
the delegating agency for its own independent 
action.443 In either case, the model agreement 
requires only that the lead agency notify the As
sistant Attorney General for Civil Rights of any 
referral or any results of the enforcement 

437 See 28 C.F.R. § 42.413(a)(2) (1994); DOJ Model Delegation Agreement, p. 5. All delegation agreements must be in writing, 
approved by the Assistant Attorney General for Civil Rights, and published in the Federal Register. 28 C.F .R. § 42.413(a)(2) 
(1994). 

438 See U.S. Department ofJustice, "Delegation Agreements as of November 15, 1992," DOJ document submission, Nov. 9, 1993 
(USCCR files). Currently, the Department of Education serves as the lead agency in delegation agreements with the 
National Science Foundation, the National Aeronautics and Space Administration, the General Services Administration, 
the Agency for International Development, the National Endowment for the Humanities and the National Endowment for 
the Arts, the Environmental Protection Agency, the Department of State, the Department of Commerce, the Department of 
Interior, and AC'r!ON. Ibid. 

439 DOJ Model Delegation Agreement, p. 2. 

440 Ibid. 

44i Ibid., p. 3. 

442 Ibid. 

44-3 Ibid. 
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action.444 The model does not require ORD to take 
any affirmative steps to monitor the agreement. 

The delegating agency is required to provide 
technical assistance and training to the lead 
agency to inform the lead. agency of its programs 
and procedures.445 The delegating agency also is 
required to perform preaward. reviews of appli
cants that do not require supplemental informa
tion or field reviews. 446 Although the delegating 
agency is permitted to make its own decisions 
regarding whether or not to pursue a noncom
pliance action, if the delegating agency does not 
choose to pursue an action after a determination 
by the lead agency, then the delegating agency 
must notify both the lead agency and the Assis
tant Attorney General for Civil Rights within 15 
days of receiving the noncompliance notice from 
the lead agency. 447 

In addition to delegation agreements between 
and among Federal agencies, some agencies dele
gate their Title VI investigative responsibilities to 
State agencies. Although CORS encourages 
smaller agencies to delegate their investigative 
duties to State agencies or larger Federal agen
cies, CORS does not support the delegation of 
enforcement authority to State agencies.448 For 
example, according to former CORS Section Chief 
Stewart Oneglia, the Department of Labor at
tempted to require complainants to file with the 

444 Ibid. 

445 See ibid., pp. 4-5. 

446 Ibid., p. 4; see also 28 C.F.R. § 42.407(b) (1994). 

447 DOJ Model Delegation Agreement, p. 5. 

448 Onegliainterview, p. 7. 

449 Ibid. 

450 Ibid., p. 7. 

451 DOJ Model Delegation Agreement, pp. 4-5. 

State agency and exhaust State procedures before 
proceeding to the Department of Labor for a reso
lution of the complaint.449 CORS prevented the 
Department of Labor from continuing this prac
tice because the ultimate responsibility for ensur
ing nondiscrimination in federally assisted pro
grams lies with the funding agency. 450 

Although DOJ has effectively detailed the re
sponsibilities of both the lead agency and the 
delegating agency, DOJ has not defined clearly 
CORS' responsibility to coordinate and monitor 
delegation agreements. Currently, under the pro
totype agreement, CORS relies on the lead agency 
to provide CORS with copies of all letters of find
ings and notify ·CORS of any referrals for litiga
tion.451 However, CORS has not taken any affirm
ative or proactive steps to ensure that the cooper
ative arrangements are serving the compliance 
needs of both agencies. Instead, CORS simply 
treats the lead agency's duties under the delega
tion agreement as part of its overall Title VI 
enforcement activities without recognizing the 
additional responsibility the lead agency has ac
cepted.452 

According to the Director of Program Compli
ance, delegation agreements may be effective in 
theory, but he is not satisfied personally that 
CORS learns enough about the actual operation 
of the agreements.453 He expressed concern that 

452 See Payne interview, transcript pp. 17-18. It appears that CORS' only concern with respect to delegation agreements 
involves thejurisdictionofthe agencies involved. For example, CORS recently acknowledged thatDOEd andHHS have been 
unable to resolve which agency shall assume the lead for certain classes ofrecipients for which both are responsible. Stewart 
B. Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, letter to Jeanette 
Lim, Acting Assistant Secretary, Office for Civil Rights, U.S. Department of Education, May 13, 1993, p. 3. 

453 Payne interview, transcript p. 17. 
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CORS is "pretty far removed" from the operations Title VI complaint investigations conducted for 
of the delegation agreements, despite the fact that the National Institute of Corrections. 
the agencies are supposed to report on the opera
tion of the delegation agreements in their Civil 
Rights Implementation Plans.454 However, be
cause CORS does not actively monitor the agree
ments, the reality of CORS' review is that it relies 
on the agencies to notify it of any problems with 
the delegation system. 455 

To remedy these concerns, CORS has begun to 
review the existing delegation agreements for 
necessary revisions and to determine whether ad
ditional del~gation agreements are necessary.456 

CORS has suggested that the new Social Security 
Administration enter into a delegation agreement 
with the Department of Health and Human Ser
vices and has offered to assist in facilitating that 
agreement.457 

In addition to facilitating delegation agree
ments between agencies, CORS also has entered 
into an agreement to conduct Title VI enforce
ment activities itself on behalf of a DOJ-funded 
program. In 1990, CORS signed a memorandum 
of understanding with the National Institute of 
Corrections agreeing to investigate complaints 
filed against National Institute of Corrections re
cipients.458 Although CORS has the expertise to 
conduct Title VI complaint investigations, this 
memorandum of understanding represents a con
flict of interest with CORS' oversight and mon
itoring responsibilities. In essence, this memo
randum of understanding places CORS in the 
position of monitoring and overseeing its own 

454 Ibid. 

455 Ibid. 

456 Patrick Jett.er, p. 6. 

457 Ibid. 

458 Ibid., p. 4. 

Litigation Support 
Although CORS is not a litigation section in 

CRD, itis authorized to provide civil rights litiga
tion support to DOJ's litigating sections. Under 
Executive Order 11,764,459 CRD authorized 
CORS to assist DOJ's litigation sections in identi
fying incidents of services discrimination and tar
geting recalcitrant recipients for possible suit. 460 

CORS' 1981 Implementation Plan for Executive 
Order 12,250 states: 

CORS will provide litigation support both to the Civil 
Division ofDOJ and the litigating sections ofCRD .... 
Provision of this suppm:t assures consistency and 
uniformity in the Federal government's legal positions 
on civil rights issues related to the statutes, whether 
developed through coordination of the government's 
administrative enforcement efforts or through litiga
tion. In cases where the Civil Rights Division is in
stituting legal proceedings, CORS maintains close con
tact with the particular litigating section and provided 
input as appropriate to assure a consistent government 
position.461 

In its most recent report on DOJ's activities in 
achieving the purpose of the Executive order, 
which was transmitted to the Office of Manage
ment and Budget on January 19, 1994, DOJ re
ported that CORS: 

459 Exec. Order No. 11,764, 3 C.F.R. 849 (1971-1975), revoked 'by, Exec. Order No. 12,250, 3 C.F.R. 298 (1981), reprinted in 
42 U.S.C. § 2000d-1 (1988). 

460 U.S. Department of Justice, Civil Rights Division, "Title VI-Fifteen Years Later ....," Title VI Forum, vol. 4, no. 2 (Fall 
1979), p. ~-

461 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, "Implementation Plan for Executive 
Order 12250, Leadership and Coordination of Nondiscrimination Laws," Apr. 10, 1981, pp. 5-6 (hereafter cited as CORS 
Implementation Plan). 
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frequently provides significant advice in order to en
sure consistency and uniformity in the Government's 
legal positions on civil rights statutes. Assistance to 
litigating offices takes many forms, including providing 
advice on the strategy of a case or on particular motions 
or briefs, writing pleadings and affidavits, answering 
interrogatories, or even furnishing testimony. In this 
manner, Section participation ensures that the Federal 
Government's civil rights efforts are consistent, 
whether carried out through the administrative enfor
cement process or through litigation.462 

The Commission reviewed DOJ reports on its 
Executive Order 12,250 activities from 1980 to 
1994. The review revealed only two instances in 
which the report cited litigation support activities 
relating to Title VI. In 1985, CORS attorneys 
provided litigation support in the aftermath of a 
court decision finding that the Department of 
Housing and Urban Development had provided 
Federal funds to racially segregated housing 
projects in east Texas.463 According to DOJ, the 
CORS attorneys met with representatives of CRD 
and HUD "to analyze the district court decision, 
to assess updated information on what the De
partment of Housing and Urban Development 
was accomplishing in East Texas, and to discuss 
available options in order to determine the next 
actions the Government should take."464 The re
port did not indicate the substance of the CORS 
attorneys' analysis and advice. In 1980, CORS 
provided a legal opinion to the Department of 
Housing and Urban Development on whether 
Federal funds could be used to rehabilitate a 
housing project to be inhabited solely by Native 

Americans. CORS took the position that Title VI 
prohibited the use of Federal funds for this pur
pose.465 A district court subsequently found that 
use of Federal funds for the housing project was 
permitted under Title VI.466 

According to the Deputy Section Chief (Legal), 
most CORS attorneys only "occasionally" review 
briefs and comment on cases.467 Furthermore, 
CORS does not have a close working relationship 
with the CRD sections empowered to litigate 
uhder Title VI. The former Section Chief of CORS 
indicated that when a Federal agency requests 
that DOJ litigate a Title VI case, the agency com
municates directly with the section litigating the 
case, and there is no CORS involvement. She 
stated that CORS does not record or monitor the 
Title VI cases referred to CRD's litigation sec
tions. 

Under its current structure, CORS is limited to 
providing litigation support. Another possible role 
for CORS would be to conduct Title VI litigation 
in Title VI cases not clearly under the jurisdiction 
of other litigating sections, such as environmental 
justice cases.468 Mr. Turner, former Acting Assis
tant Attorney General for Civil Rights, indicated 
that he supported giving CORS the ability to 
litigate Title VI cases that do not fit easily into the 
expertise of the existingCRD sections, ifthere are 
enough such cases to justify it. 469 

Giving CORS litigation responsibilities would 
increase the prestige of the section within CRD. 
Although the former Acting Assistant Attorney 
General for Civil Rights indicated thathe does not 
believe that CORS has been given low priority 

462 U.S. Department of Justice, Report on Executive Order 12,250, October 1, 1989-September 30, 1992, pp. 72-73. 

463 Young v. Pierce, Civil Action No. P-80-8-CA (E.D. Tex. Feb. 3, 1994) (notice of filing and desegregation plan). Currently, 
HUD is operating under this 1994 desegregation plan. 

464 U.S. Department of Justice, Civil Rights Division, Report on Executive Order 12,250, October 1, 1984--September 30, 1985, 
pp.61-62. 

465 U.S. Department of Justice, Civil Rights Division, Report on Executive Order 12,250, October 1, 1982-September 30, 1984, 
pp.60-61. 

466 St. Paul Intertribal Hous. Bd. v. Reynolds, 564 F. Supp. 1408, 1413 (D. Minn. 1983). 

467 Friedlander interview, p. 9. 

468 See Turner interview, p. 3; F1iedlander interview, p. 10. 

469 Turner interview, p. 3. 
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because it is not a litigating section,470 several 
CORS staff members suggested that CORS suf
fered from not having litigation responsibilities. 
According to. the Deputy Section Chief (Legal), 
"litigating sections do tend to get more staff." She 
noted that the Public Access Section had been 
authorized to hire 10 or 12 new equal opportunity 
specialists for fiscal year 1994, whereas CORS, 
with more than 900 complaints and only five per
manent investigators, was having trouble getting 
authorization just to replace two people who had 
left.471 Given DOJ's budget process, under which 
DOJ's funds are allocated to two accounts, an 
account for litigating divisions and an account for 
divisions responsible for justice programs,472 it 
seems likely that CORS would have access to 
greater resources if it were given litigation re
sponsibilities. 

Legal Assistance and Policy 
Interpretations 

In 1979, CRD identified several plans to effec
tuate its responsibilities under Title VI. One op
tion CRD considered was to provide Federal agen
cies with enhanced legal assistance in the form of 
formal legal opinions and reviews of regulations, 
issues, policies, and questions of law. CRD as
serted that this form of legal assistance would 
help it identify critical issues affecting Title VI 
enforcement and correct those problems.473 This 
option was incorporated into CORS' 1981 "Im
plementation Plan for Executive Orde.r 
12,250."474 The Legal Assistance Branch of CORS 

470 Ibid., p. 3. 

471 Friedlander interview, p. 12. 

472 See discussion on the budget process, pp. 66-72 above. 

was charged with providing legal assistance, in
cluding issuance oflegal opinions, on issues aris
ing under Title VI and other statutes prohibiting 
discrimination in federally assisted programs. 475 

According to a 1979 issue ofDOJ's Civil Rights 
Forum, CORS provided legal assistance and opin
ions to agencies, at their request, on a continuing 
basis. This legal assistance included evaluations 
of and recommendations on Title VI handbooks, 
guidelines, enforcement plans, and policy direc
tives, and the review of and consultation in the 
development of Title VI regulations.476 

DOJ's most recent report to the Office of Man
agement and Budget indicates that -during the 
period between October 1, 1989, and September 
30, 1992, CORS "continued to provide informa
tion, assistance, and policy guidance on the legal 
requirements of the civil rights statutes covered 
by the Executive Order. This guidance usually 
followed requests from individual agencies about 
their enforcement obligations under the civil 
rights statutes."477 The report gave several ex
amples of CORS' legal assistance and policy inter
pretation activities. Only one of these activities
CORS' analysis of whether the Smithsonian In
stitution is covered by Title VI, section 504, and 
Title IX-concerned Title VI.478 

CORS gave Federal agencies legal assistance 
or advice on several occasions in 1994. On July 25, 
1994, CORS sent a letter to the Department of 
Health and Human Services commenting on its 
proposed regulations modifying the requirements 
for States' intrastate funding formulas under the 

473 U.S. Department of Justice, Civil Rights Division, "Title VI-Fifteen Years Later ....," Title VI Forum, vol. 4, no. 2 (Fall 
1979), p. 9. 

474 CORS Implementation Plan, p. 7. 

475 Ibid., p. 7. 

476 U.S. Department of Justice, Civil Rights Division, "Title VI-Fifteen Years Later ....," Title VI Forum, vol. 4, no. 2 (Fall 
1979), p. 7. 

477 U.S. Departme~t of Justice, Report on Executive Order 12,250, October I, 1989-September 30, 1992, p. 67. 

478 Ibid., pp. 69-70. 
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Older Americans.Act.479 On August 9, 1994, CRD 
told the Department of Labor that it had the legal 
authority under Title VI to require recipients to 
provide notices to non-English speakers in their 
native languages when a significant proportion or 
number of individuals speak a particular lan
guage.480 DOJ also reviewed the Empowerment 
Zone legislation to determine how Title VI applies 
to zone designation decisions.481 CORS became 
involved in two Title VI complaints. In one case, 
CORS required the U.S. Department of Agricul
ture to submit its letter of finding to CORS for 
review before it was issued.482 Finally, DOJ gave 
input to the Department of Transportation on 
reorganizing its civil rights office.483 

DOJ Oversight of State and Local Title 
VI Compliance 

Executive Order 12,250 does not give DOJ any 
direct authority to ensure that State and local 
agency recipients of Federal funds are in com
pliance with Title VI. The Federal agencies' have 
primary responsibility for ensuring that their re
cipients comply with the law. However, given the 
increasing tendency for Federal funds to be dis
tributed through State and local agencies, it is 
important that DOJ review State and local agen
cies to assess their compliance. Without such re
views, DOJ cannot determine whether the Fed
eral funding agencies, whose responsibility it is to 
ensure that their State and local agency recip
ients are in compliance with the law, are comply
ing with Title VI. Yet, CORS apparently has no 
relationship with State and local agencies. 

Several CORS staff members support in
creased CORS involvement with State and local 
agencies. The Deputy Section Chief (Program 
Compliance) recommended that a more proactive 
CORS coordination and enforcement program re
quire CORS to provide technical assistance 
directly to State and local agency recipients and 
not just to the Federal agencies.484 One of the 
CORS coordinators went further, suggesting that 
CORS should evaluate State and local recipients' 
compliance with Title VI during the course of its 
reviews of Federal agencies. 485 

On April 20, 1995, CORS conducted its first 
training program f9r a State or local agency for 
the Tennessee State Comptroller's Office.486 Be
cause many State and local agencies are on CORS' 
mailing list for the Civil Rights Forum, CORS 
anticipates future requests for State and local 
training. For this reason, it is essential for CORS 
to develop programs tailored to the specific issues 
facing State and local government agencies, such 
as the application of Title VI to block grant pro
grams, self-assessments, and the development of 
methods of administration. 

Comment on Proposed Legislation 
As the central coordination entity for Federal 

Title VI enforcement, CORS is in an ideal position 
to comment on any proposed legislation that may 
affect civil rights. According to the Attorney Gen
eral's 1992 report to Office of Management and 
Budget, CORS routinely "reviews pending legisla
tion affecting its responsibilities" under Execu
tive Order 12,250.487 CRD and CORS report that 

479 King letter, attachment, answer no. 5, p. 6. Older Americans Act of 1965, 42 U.S.C. §§ 3001--3058ee (1988 & Supp. V 1993). 

480 Ibid., p. 7. 

481 Ibid., p. 8. 

482 Ibid., pp. 7, l}-9. 

483 Ibid., pp. 10-11. 

484 Nickens interview, p. 4. 

485 Purvis interview, p. 3. 

486 Patrick letter, p. 6. 

487 U.S. Department of Justice, Report on Executive Order 12,250, October 1, 1989-September 30, 1992, p. 41. 
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they have commented on a variety of legislative indicates that DOJ cannot coordinate Title VI 
initiatives such as nondiscrimination protection 
for individuals with HIV/AIDS,488 telecommuni
cations accessibility,489 and sovereign immunity 
for States under section 504. 490 During the period 
covered by the most recent report, CORS worked 
primarily on issues related to passage of the 
Americans with Disabilities Act of 1990. 491 

Reviewing proposed legislation is an essential 
element of CORS' mandate to ensure consistent 
and effective enforcement of Title VI. However, 
there is no evidence that CORS examines new 
legislation or assesses its impact on civil rights 
enforcement..Although CORS comments on legis
lation that directly involves civil rights, CORS 
fails to comment on other legislation that affects 
civil rights, such as new Federal financial assis
tance funding statutes. 

Review of Fund Termination and 
Suspension Decisions 

Although the head of each Federal funding 
agency has the primary responsibility for enforc
ing Title VI, DOJ is required to assure coordi
nation and consistency in Title VI enforcement 
among the Federal agencies.492 DOJ's guidelines 
for Title VI enforcement require the Federal agen
cies to notify DOJ, in advance, of any refusal, 
deferral, or termination actions on any applica
tions for Federal financial assistance.493 The 
guidelines also require advance notice to DOJ of 
any hearings on an application for Federal finan
cial assistance or other enforcement actions or 
procedures undertaken by a Federal agency.494 

The broad notification language of the guidelines 

enforcement effectively unless the Federal agen
cies inform DOJ of any and all actions taken on an 
application for Federal financial assistance. How
ever, there is no indication that the Federal agen
cies are providing DOJ regularly with notice on 
their fund termination and suspension decisions 
or that DOJ is reviewing the decisions. 

DOJ's Views on the Quality of Federal 
Agencies' Title VI Enforcement 

DOJ's oversight of the Federal agencies' Title 
VI enforcement efforts is limited to review and 
comment on the agencies' Civil Rights Implemen
tation Plans. This limited form of review is entire
ly inadequate for DOJ to conclude whether the 
Federal agencies are in compliance with Title VI 
and other civil rights statutes. DOJ has not con
ducted critical oversight activities, such as inter
agency ciyil rights surveys and onsite reviews of 
Federal agencies, in recent years. Moreover, the 
Civil Rights Implementation Plan, as conceived 
by DOJ and developed by the agencies, is not a 
good substitute for the Title VI enforcement plan 
required by DOJ's coordination regulations. 

DOJ has not adequately fulfilled its oversight 
responsibilities in the areas ofreviewing agencies' 
letters of finding, and fund termination and sus
pension decisiop.s; facilitating the delegation 
agreements among agencies and between agen
cies and State recipients; and providing litigation 
support, legal assistance, and policy interpreta
tions to the agencies. Although State and local 
governments have been given increasing amounts 
of Title VI enforcement responsibility, DOJ relies 

488 U.S. Department of Justice, Civil Rights Division, Report on·Executiue Order 12,250, October 1, 1987-September 30, 1988, 
pp.15-16. 

489 Ibid., p. 16. 

490 U.S. Department of Justice, Civil Rights Division, Report on Executiue Order 12,250, October 1, 1986-September 30, 1987, 
pp.28-29. 

491 U.S. Department of Justice, Civil Rights Division, Report on Executiue Order 12,250, October 1, 1989-September30, 1992, 
p. 41. 

492 28 C.F.R. § 50.3, Part V. Coordination (1994). 

493 Id. 

494 Id. 
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entirely upon the Federal agencies to oversee said thatDOJ should publicize Title VI with press 
their Title VI activities. releases and otherforms of publicity similar to its 

Coordination Initiatives and 
Agency Liaison Activities 

A third major function of CORS under Execu
tive Order 12,250 is to conduct its own public 
outreach and education programs and community 
group liaison activities relating to Title VI. Fur
thermore, CORS should provide assistance to the 
Federal agencies, such as public outreach and 
education information on Title VI, technical sup
port, and training to improve each agency's Title 
VI enforcement efforts. 496 

Public Outreach and Education on 
Title VI 

CORS was engaged actively in Title VI-related 
education and outreach activities when the sec
tion was first established.496 However, CORS vir
tually has ceased its involvement in this area. A 
national program to inform the public about Title 
VI is necessary given the far reach of Title VI and 
the absence ofpublic awareness or understanding 
ofthis provision of the Civil Rights Act of 1964. 497 

As the Federal coordinator for all Title VI en
forcement activities, CORS is the logical entity to 
initiate such a campaign. 

CORS staffbelieve that CORf:! should enhance 
its outreach and education activities. A CORS 
investigator expressed his views about a "national 
Title VI enforcement effort" that would include 
programs to educate the public about Title VI. He 

public education campaign on the Americans with 
Disabilities Act of 1990.498 In addition, DOJ 
should conduct regio~al Title VI conferences em
phasizing issues facing particular minority con
centrations, for example, Latinos in the Southeast 
and Native Americans in the Southwest. The 
CORS investigator would also like to see the 
development of minority "think tanks" whereby 
organizations such as the American Bar Associa
tion and the National Urban League may serve as 
conduits for disseminating Title VI informa
tion.499 

A coordinator added that educating the public 
about Title VI issues would help to improve Title 
VI enforcement. He suggested that CORS should 
become a Federal presence at public forums and 
meetregularly with national civil rights organiza
tions.5oo A CORS staff attorney agreed that DOJ 
needs to focus more attention on community out
reach. Both DOJ and other Federal agencies need 
to stress· community outreach and education in 
civil rights, particularly in the area of Title VI. He 
said that those affected byFederal financial assis
tance need to be informed of their rights under the 
civil rights statutes. 501 

The Director ofProgram Compliance indicated 
that CORS is planning to return to a more active 
Title VI education program. 502 Among CORS pre
liminary draft recommendations for the new As
sistant Attorney General for Civil Rights is a 
recommendation that CRD "reestablish its con
ference attendance and participation program 

495 See Exec. Order No. 12,250, § 1-206, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988).See also CORS 
Implementation Plan, pp. 4-6, 11-12. 

496 See U.S. Department ofJustice, Civil Rights Division, Coordination and Review Section, "Preliminary Draft_Recommenda
tions for Implementing an Effective Civil Rights Coordination Program" (no date) s~b~tted by Theodore N1cke~s, Deputy
Section Chief, Coordination and Review Section, no. 4(hereafter cited as CORS prehmmary draft recommendat10ns). 

497 42 U.S.C. §§ 2000d to 2000d-7 (1988). 

498 42 U.S.C. §§ 12,101-12,213 (Supp. V1993). 

499 Waters interview, p. 2. 

500 Purvis interview, p. 3. 

501 Stewart interview, p. 3. 

502 Payne interview, p. 3. 
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with civil rights organizations ... to provide out Liaison with Community Groups 
reach, information, and technical assistance to The former Section Chief of CORS stated that 
the civil rights groups and the general public."503 

to ensure that CORS' implementation of its Title 
DOJ recently developed an exhibit booth to VI coordination responsibilities is responsive to 

provide outreach and information to the general the civil rights concerns of the community, CORS 
public about CRD, "especially coordination gov needs to reach out to community organizations to 
ernmentwide of Title VI and the similar cross-cut seek their input on important civil rights issues 
ting civil rights nondiscrimination provisions that and ways of improving the Title VI enfor~ement 
are linked to the receipt of Federal financial assis effort. She indicated that in recent years CORS 
tance."504 The booth was exhibited at the 1994 has had "very minimal" contact with civil-rights 
annual conferences of several major civil rights organizations, either to discuss policies or 1:_o pro
organizations.505 DOJ also distributed literature mote cooperation. Although CORS has not met 
at these conferences. According to DOJ, these new with organizations concerning Title VI, staff did 
public outreach and education initiatives have meet with women's rights organizations to dis
received "extremely positive" feedback, and DOJ cuss Title IX of the Higher Education Amend
has been invited to use its exhibit at several major ments Act of 1972, 511 as well as with disability
conferences again next year.506 To expand the rights organizations to discuss the Americans 
operation of the exhibit booth, the Assistant At with Disabilities Act. 512 

torney General for Civil Rights has removed the CORS is planning to enhance its outreach and 
management and st_affing of the booth from education activities on Title VI. It has recom
CORS.507 By removing the booth from CORS, mended that, in order to implement an effective 
CRD will be able to staff the booth with personnel civil rights program, CORS convene periodic con
from the entire division and use CRD's budget to ferences and meetings for Federal agencies and 
defray the costs of the booth. 508 

public interest and civil rights groups. These con
' In addition to its exhibit booth, CORS has ferences would serve "to provide policy guidance, 

begun to develop a Title VI brochure that will technical assistance and training as well as solicit 
explain Title VI in simple terms and will describe . • d d • ,,513mput from mtereste groups an agencies.
the procedures for filing a Title VI complaint.509 

In recognition of the importance ofliaison with 
CORS intends to make the brochure available at community groups, CRD plans to send a letter to 
conferences and similar meetings of public inter approximately 40 civil rights advocacy groups and 
est groups.510 

503 CORS preliminary draft recommendations, no. 4. 

504 King letter, attachment, answer no. 6, p. 9. 

505 See ibid., answer no. 9, pp. 9-10. These were: the NAACP, the National Urban League, the National Council ofLaRa~a, t~e 
NationalBarAssociation, the Japanese American Citizen's League, the Hispanic National BarAssociation, andthe Minority 
Consumer Expo. Ibid. 

506 Ibid., p; 10. 

507 Patrick letter, p. 6. 

508 Ibid. 

51l9 Ibid., p. 4. 

510 Ibid. 

511 20 u.s.c. §§ 1681-1688 (1988). 

li12 Oneglia interview, p. 9. 

51:J CORS preliminary draft rccummendations, no. 5. 

115 



public interest groups requesting information on 
federally assisted programs that may have Title 
VI compliance problems. 514 CORS would use this 
information to target agencies for onsite surveys 
and to select DOJ-funded law enforcement agen
cies for postaward compliance reviews under a 
memorandum of understanding with DOJ's Office 
of Justice Programs. 515 Although this initial con
tact is an essential step in improving CORS' liai
son activities, it will be important for CORS to 
maintain contact with these interest groups on a 
regular basis. 

Technical Assistance 
Another important function of CORS is to pro

vide on a regular basis technical assistance to 
Federal agencies responsible for enforcing Title 
VI.516 In the words ofMargay Williams, a senior 
CORS coordinator, for CORS "to fulfill its coordi
nation role effectively, [it] should be the conduit 
for communicating to the executive agencies the 
policies established by DOJ."517 

In its 1981 plan for implementing Executive 
Order 12,250, CORS indicated that technical as
sistance was a major element of a comprehensive 
civil rights coordination program. 518 The plan out
lined the section's interpretation of Title VI tech
nical assistance to the agencies: 

Technical assistance is the assistance provided agen
cies... to develop and improve their civil rights en
forcement programs. T/Ais initiated in one of two ways: 
(a) at the request of the agency, or (b) as a result of 
routine monitoring .... Examples of appropriate TIA 

514 Patrick letter, p. 6. 

515 Thid. 

516 See CORS Implementation Plan, p. 4. 

517 Williams interview, p. 3. 

518 CORS Implementation Plan, p. 4. 

51~ Ibid. 

520 DOJ Survey, Qs. 48-53, pp. 22-23. 

include: (a) evaluate and make recommendations re
garding agencies' compliance handbooks, civil rights 
guidelines and policy directives, (b) assist in develop
ment of agencies' annual plans, budget documents, and 
information systems, and c) review and comment on 
agency regulations. 

Additionally, the Section, upon request and as re
sources permit, will provide agencies with legal opin
ions on issues which cannot be resolved at the agencies' 
Offices of General Counsel and with policy interpreta
tions on selected issues of general applicability. The 
Section will also initiate legal advice to the various 
Federal agencies on crosscutting issues arising under 
Title VI, Title IX, Section 504, or program-specific non
discrimination statutes. 519 

CORS has provided technical assistance to agen
cies concerning Title VI only upon request or on 
an intermittent basis.520 

CORS has provided technical assistance to 
agencies in other areas of civil rights. For exam
ple, in 1984, CORS provided agencies with "prac
tical information to assist them in effectively and 
efficiently implementing Section 504." CORS de
veloped a series of "Technical Assistance Guides," 
concise statements of technical information on 
disability-related issues, which were distributed 
to the Federal agencies.521 More recently, CORS' 
technical assistance has focused on the Ameri
cans with Disabilities Act. A CORS coordinator 
said that CORS has provided technical assistance 
to agencies' civil rights staff on a variety of stat
utes such as the Americans with Disabilities Act, 
section 504, and Title IX. He explained that the 

521 U.S. Department of Justice, Civil Rights Division, "Justice Provides Technical Assistance Guides," Civil Rigkts Forum, vol. 
7, no. 2 (Spring 1984), p. 10. 

116 



Americans with Disabilities Act became the "top 
civil rights priority" in recent years, and its en
forcement has been at the expense of other civil 
rights statutes, particularly Title VI. He said that 
CORS "receives a number of telephone calls" from 
citizens regarding the Americans with Disabili
ties Act, as weU as requests for technical assis
tance from the Federal agencies concerning the 
Americans with Disabilities Act.522 

Several CORS staff members found CORS' 
technical assistance under Title VI inadequate 
when compared to its activities under the Ameri
cans with Disabilities Act. The CORS Deputy Sec
tion Chief (Legal) stated that other Federal agen
cies 'just don't see Justice issuing pC>licy and tech
nical assistance letters under Title VI as they do 
under the [Americans with Disabilities Act]."523 

Another staff member stated that CORS provides 
higher quality services to the agencies on issues 
related to the Americans with Disabilities Act 
than on Title VI issues.524 

In addition to providing technical assistance on 
the Americans with Disabilities Act to the Fed
eral agencies, DOJ provides grant money to fund 
technical assistance programs for employers, 
builders, law enforcement officers, and other en
tities required to comply with the Americans with 
Disabilities Act. Since 1991, DOJ has awarded 
$8.2 million to more than 30 nonprofit organiza
tions under the ADA Technical Assistance Grant 
Program.525 DOJ recently • awarded 10 grants 
worth $1.6 million to provide education and tech
nical assistance to foster voluntary compliance 
with the Americans with Disabilities Act.526 Non
profit organizations use the grants to produce 

/i22 Purvis interview, p. 2. 

523 Friedlander interview, p. 7. 

524 Williams interview, p. 5. 

educational videotape materials; to train media
tors in resolving ADA complaints; to incorporate 
universal design concepts into architecture, inte
rior design, industrial design, and landscape ar
chitecture schools; and to expand materials used 
to train police officers on the rights of people with 
physical or mental disabilities.527 By providing 
grant funds for education and technical assis
tance, DOJ is able, proactively, to secure volun
tary compliance with the Americans with Disabil
ities Act and reduce the likelihood of future viola
tions of the act. 

In its preliminary draft recommendations to 
the new Assistant Attorney General for Civil 
Rights, the only recommendation for reviving 
CORS' Title VI technical assistance programs is 
that CRD "convene periodic conferences and 
meetings for Federal agencies ... to provide pol
icy guidance, technical assistance, and train
ing."528 However, for a truly effective technical 
assistance program, CORS needs to do far more 
for Title VI than simply to organize conferences 
and seminars. 

To improve assistance and coordination for the 
Federal agencies under CRD's reorganization, 
CORS staff were each assigned agencies for which 
they serve as liaison.529 CORS staff contacted the 
agencies to explain DOJ's plans to strengthen 
Title VI and Executive Order 12,250, and to pro
vide assistance to the agencies. According to the 
Assistant Attorney General for Civil Rights, agen
cies asked for training, manuals, and answers to 
specific legal questions. As guidance is developed, 
CORS intends to disseminate the information to 

525 Justice Awards 10 Grants to Increase ADA Awareness, Fair Empl. Rep. 178 (Nov. 18, 1994). 

526 Ibid. 

527 Ibid. 

528 CORS preliminary draft; recommendations, no. 4. 

529 Patrick letter, p. 4. 
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agencies either by letter or in the newly rein
stituted Civil Rights Forum newsletter.530 

Training for Federal Agency Staff 
Another major part of CORS' coordination role 

is to provide agencies with adequate training in 
civil rights programs and enforcement.531 In its 
1981 plan for implementing Executive Order 
12,250, CORS elaborated oi:i its training role and 
responsibilities: 

The Section may assist agencies in developing "core" 
training programs dealing with various aspects of civil 
rights enforcement. The Section will maintain an in
ventory of training materials developed and used by 
agencies so that effective training materials can be 
adapted by other., agencies to their specific 
needs....[T]he Section will ensure that agencies pro
vide consistent quality training for their staff. The 
Section will emphasize training which provides Fed
eral civil rights compliance staffwith enhanced techni

532cal skills .... 

After Executive Order 12,250, the role of the 
coordinator was expanded to include, among 
other things, 1) responding to questions raised by 
assigned agencies; 2) providing technical assis
tance; 3) serving as "resource persons"; and 
4) evaluating programs of the Federal agen
cies.5:ia Furthermore, some of the position descrip
tions of CORS staff specifically state that the 
incumbents are expected to provide training. For 
example, the Deputy Section Chief is expected to 
participate in and develop training conferences 

530 Ibid. 

531 CORS Implementation Plan, p. 5. 

532 Ibid. 

533 O'Brien interview, p. 2. 

for Federal agencies to facilitate consistency 
among civil rights programs. 534 

However, DOJ's response to the Commission's 
survey indicates that CQRS has conducted few 
training programs. CORS has conducted only 
"seminars" on Title VI history and agency respon
sibilities under Title VI, and provided information 
on Title VI litigation.535 A CORS attorney re
ferred to an attempt by the Department of Hous
ing and Urban Development to institute a civil 
rights training academy as an indication that 
there had been "a vacuum in the area of coordina
tion left by CORS."536 She stated that CORS had 
not recently offered any direct Title VI training to 
the Federal agencies. 537 The existing civil rights 
training, like CORS' other activities, tends to cen
ter on the Americans with Disabilities Act and 
section 504. An investigator explained that most 
agencies now request training on the Americans 
with Disabilities Act and section 504. 538 

According to a former coordinator who is now 
an investigator, between 1978 and 1979, DOJ was 
very involved in training agencies. After the Ex
ecutive order, DOJ, for example, conducted train
ing sessions on the use of OMB's form A-11. 
According to this same former coordinator, "many 
agencies asked for training in those days." She 
could not remember any significant Title VI train
ing after 1979. She said that "it just stopped."539 

Another CORS staff member explained that in 
the early 1980s, he coordinated training sessions 
for DOJ staff and staff at the other Federal agen
cies. The format of the training sessions included 

5.14 U.S. Department of Justice, Civil Rights Division, Coordination and Review Section, Deputy Section Chief Job Description 
(1982), p. 2. 

535 DOJ Survey, Qs. 48 and 49, pp. 22-23. 

536 Kaltenborn interview, p. 3. 

537 Williams interview, p. 2. 

538 Moore-Davis interview, p. 4. 

539 Ibid. 
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an overview ofDOJ's role in civil rights law gen
erally, as well as specific issues relating to Title 
VI and Title IX. However, for the last 10 years, he 
has not conducted any Title VI training ses
sions.540 Another staff person said she conducted 
her last agency training in 1989, when she taught 
a class at the Tennessee Valley Authority at its 
request.541 

CORS' staff explained that, in their view, 
CORS needs to resume Title VI training for Fed
eral agency staff. The Deputy Section Chief 
(Legal), stated that CORS should conduct Title VI 
training sessions with the agencies similar to the 
program conducted at the USDA in 1987, which 
consisted of discussing and describing the rele
vant case law and interpretations.542 She said 
that CORS staff also should offer assistance and 
training to the agencies on Title VI issues as they 
have done on environmental justice issues.543 

One of the staff attorneys also agreed that 
CORS needs to conduct training for the funding 
agencies, particularly the smaller agencies that 
do not have Title VI expertise. He believes that 
CORS should be a "reservoir" for direct coordina
tion and information for the Federal agencies.644 

Another staff member added thatDOJ staff needs 
to disseminate information and provide technical 
assistance and training to the public as well as the 
agencies.645 Training and technical assistance are 

540 Waters interview, p. 3. 

541 Sheppard interview, p. 3. 

542 Friedlander interview, pp. 5, 12. 

543 Ibid., p. 12. 

544 Stewart interview, p. 3. 

645 Moore-Davis interview, p. 2. 

546 Waters interview, p. 3. 

547 Ibid. 

548 CORS preliminacy draft recommendations. 

549 Patrick letter, p. 6. 

550 Ibid. 

necessary because the Fed~ral agencies' staff 
have been out of touch with Title VI issues for 
several years.546 DOJ should make tr~ning of 
agencies' civil rights personnel a "priority" pro
gram.547 

Despite the vigorous staff support for increased 
DOJ involvement in providing Title VI training, 
CORS' only related draft recommendation for the 
new Assistant Attorney General for Civil Rights 
calls for conferences that would serve a variety of 
purposes, including training, technical assis
tance, and public outreach.648 Although this sug
gestion represents an improvement over CORS' 
current Title VI support activities, the recommen
dation indicates that CORS has failed to recog
nize a significant distinction among these equally 
important assistance functions. CORS has not 
conducted the type of intensive training neces
sary to prepare Federal agency staff for the com
plexities of Title·VI compliance and enforcement. 

In 1995, to remedy this problem and in re
sponse to requests from agencies, CORS devel
oped a "very basic" Title VI training program. 649 

CORS presented this training program to the De
partment of Agriculture in February 1995, and to 
the National Aeronautics and Space Administra
tion in March 1995~55 °CORS tailored the training 
to each agency by using hypothetical fact patterns 
related to their specific programs.551 In addition, 

551 Ibid. CORS is also discussing the possibility of training programs for the General Services Administration and the 
Department of Health and Human Services. Ibid. 
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CORS staffwill be participating in the joint DOJ
Environmental Protection Agency Title VI and 
Environmental Justice training programs 
scheduled for May 15-16, 1995.552 

Network and Clearinghouse for the 
Agencies 

As part ofits mandate to ensure consistent and 
effective enforcement of Title VI, CRD intended 
CORS to serve as a clearinghouse and resource 
bank for all Federal agencies administering fed
erally assisted programs. Because of the number 
and variety of Federal financial assistance pro
grams, it is crucial for CORS to serve as a central 
repository for information and assistance. Accord
ing to CORS' 1981 ''Implementation Plan for Ex
ecutive Order 12,250," the Agency Liaison Unit 
was designed to provide, 

(1) an established point of interaction between CORS 
and those Federal agencies administering programs 
covered by Executive Order 12,250, with an emphasis 
on the development and implementation of consistent 
policies and procedures; 
(2) a central repository of detailed information on the 
organization, operations, management, staffing, and 
productivity of each agency; 
(3) a technical assistance and clearinghouse capability 
to encourage the sharing and adoption of more cost
effective methods to satisfy the legal and regulatory 
requirements of civil rights statutes; ... 553 

To accomplish this goal, CORS stated that its first 
major objective was to maintain continuing inter-

552 Ibid. 

553 CORS Implementation Plan, pp. 7-8. 

554 Ibid., p. 11. 

action with all Executive agencies covered by Ex
ecutive Order 12,250.554 

This interaction can take a variety of forms. 
Until 1985 ·the Civil Rights Forum served as a 
resource document for the Federal agencies as 
well as the general public. Included in the Forum 
were "congressional boxscores" briefly describing 
current legislation that affected civil rights.555 

The "congressional boxscore" exposed the agen
cies to legislation outside their own program 
areas that either affected their own programs or 
served as an example of how issues were ad
dressed in other programs. Similarly, the Forum 
analyzed recent court cases that affected civil 
rights enforcement.556 In addition to simply 
describing cases, CORS provided a brief analysis 
of the effects of the court decisions on civil rights 
enforcement. 

DOJ's 1989-1992 Report to the President on 
Executive Order 12,250 stated that in September 
1990, CORS established an electronic bulletin 
board for the Americans with Disabilities Act and 
other civil rights information. The bulletin board 
was set up as an alternate means of providing 
information on the section's mission and responsi
bilities, general civil rights enforcement informa
tion, regulations, and answers to frequently 
asked questions.557 The bulletin board soon be
came overwhelmed with requests for electronic 
files and responses to inquiries on the Americans 
with Disabilities Act, and the resource informa
tion for the Americans with Disabilities Act be
came the bulletin board's "most popular 

555 See, e.g., U.S. Department of Justice, Civil Rights Division, "Congressional Boxscore," Civil Rights Forum, vol. 6, no. 1 (Fall 
1982), p. 2. 

556 See, e.g., U.S. Department of Justice, Civil Rights Division, "Supreme Court Decisions," Civil Rights Forum, vol. 6, no. 1 
(Fall 1982), p. 6. 

557 U.S. Department of Justice, Report on Executive Order 12,250, October. 1, 1989-September 30, 1992, p. 59. 
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feature."558 In the next year, CORS had planned 
to expand the bulletin board to include Title VI 
and other civil rights statutes; however, the re
port stated that the "absence of agency regula
tions and other material in electronic form" could 
impede their inclusion within the system. 559 Al
though the Americans with Disabilities Act is a 
relatively new civil rights law, nearly all the sec
tion's printed Americans with Disabilities Act 
material is available electronically. 560 

Currently, there is no Federal resource center 
o.r clearinghouse for Title VI information or ma
terials. Some of the CORS staff view themselves 
as a human clearinghouse of information for the 
assigned agencies.561 For example, one of the 
coordinators views his "oversight" role as being a 
"resource" of information for agencies covered 
under Title VI, offering legal opinions, regula
tions, and guideli~es relative to Title VI.562 

Another staff member believes that CORS should 
disseminate information to and coordinate Title 
VI activities with the Executive agencies.563 In 
addition, CORS should be aware of all Title VI 
activities throughout the Federal Government. 564 

Another coordinator stated that coordinators 
should review agencies' policies, documents, and 
manuals; meet with assigned staff; and respond 
to all inquiries relative to Title VI or any other 

558 Ibid., p. 59. 

559 Ibid. 

560 Ibid., p. 60. 

561 O'Brien interview, p. 2. 

562 Talian interview, p. 2. 

563 Williams interview, p. 3. 

564 Ibid. 

565 Brown interview, p. 2. 

566 Ibid. 

567 Stewart interview, p. 3. 

568 Waters interview, p. 2. 

569 Ibid. 

570 Patrick letter, p. 7. 

571 Ibid. 

civil rights issue.565 She stated that when agen
cies contact her, they usually want information on 
such issues as complaints, compliance reviews, 
and general procedures. 566 Another coordinator 
said that he would like to see CORS become a 
"reservoir" for direct coordination and informa
tion for the Executive agencies. 567 

One of the CORS investigators would like to 
expand the "clearinghouse" idea beyond providing 
information for the Federal agencies. 568 He would 
include educating the public about Title VI, by 
publicizing Title VI through such mechanisms as 
press releases in a way that is similar to the 
information and education available for the 
Americans with Disabilities Act.569 

To improve CORS' status as a Title VI resource 
center, CORS has developed a computerized Title 
VI directory that contains information on stat
utes, regulations, case law, law reviews, and other 
related materials.570 In addition, the Assistant 
Attorney General for Civil Rights stated that 
CORS has begun exploring the use of an elec
tronic bulletin board to disseminate Title VI infor
mation to the Federal agencies and the general 
public.571 

The Civil Rights Forum 
In the past, one way CORS provided informa

tion to Federal agencies, as well as information to 
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the public, on matters relating to Executive Order 
12,250 was the publication of the Civil Rights 
Forum. The Civil Rights Forum (formerly the 
Title VI Forum) was a DOJ newsletter published 
several times a year. The Forum sought "to foster 
consistent and effective enforcement of [Title-VI 
and the other statutes covered under Executive 
Order 12,250], to maintain continuing commu
nication with Federal agencies covered by the 
Order, and to promote a broader exchange of in
formation and expertise among agencies."572 It 
included analyses of the Office of Management 
Budget's form A-11, notices and agendas of con
ferences and other civil rights issues and activ
ities, civil rights responsibilities, programs and 
progress of the different agencies, litigation up
dates, and other civil rights initiatives. 573 

CORS staff stated that the Civil Rights Forum 
was an extremely valuable method for communi
cating with the Federal agencies on Title VI is
sues.574 Moreover, the Forum generally was con
sidered an excellent source of information for the 
agencies.575 The Forum also served a vital public 
information role.576 The Forum originally was 
published exclusively for the benefit of the 
covered agencies, but the readership grew to ap
proximately 1,300 Federal, State and local agen
cies nationwide. 577 According to the Deputy Sec-

tion Chief (Program Compliance), there is no 
other Federal newsletter for communicating Title 
VI to the general public. 578 

According to the former Section Chief of CORS, 
DOJ decided to discontinue the Civil Rights 
Forum publication for budgetary reasons. The 
decision was made by DOJ over the objections of 
both CRD and CORS.579 

CORS supported reinstituting the Civil Rights 
Forum because it is an "effective vehicle" for pro
viding continuous guidance to the agencies.580 

The Deputy Section Chief (Program Compliance) 
explained that CORS could justify the cost of 
republishing the Civil Rights Forum based on the 
information it provided and the size of its former 
readership.581 In preliminary draft recommenda
tions for the new Assistant Attorney General for 
Civil Rights, CORS wrote: 

The [Civil Rights] Division should reinstitute the Civil 
Rights Forum. The Forum was a periodic publication 
that was developed, published and distributed by the 
Coordination and Review Section to over thirteen hun
dred subscribers. The Forum was the Department's 
direct link to the civil rights staff of federal agencies, 
civil rights organizations and recipients of federal 
financial assistance. The Forum carried articles which 
spotlighted specific agency civil rights programs, 

572 U.S. Department of Justice, Civil Rights Division, "A Reintroduction," Civil Rights Forum, vol. 6, no. 1 (Fall 1982), p. 1. 

573 Nickens interview, p. 4. 

574 See Oneglia interview, p. 5; Nickens interview, p. 4; Payne interview, p. 4; O'Brien interview, p. 2. 

575 Oneglia interview, p. 5. 

576 Nickens interview, p. 4. 

577 Ibid. 

578 Ibid., p. 5. 

1?79 Oneglia interview, p. 5. 

580 Ibid. 

581 Nickens interview, p. 5. See also Payne interview, p. 4. 
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shared innovative ways of solving common problems in Transportation Barriers Compliance Board, the 
civil rights enforcement, provided agencies with up to Department of Education, the Department of 
date developments and information concerning civil Health and Human Services, and the Office of 
rights cases, regulations, law and pending legisla- Personnel Management, as well as the Assistant
tion.582 • 

Attorney General for Civil Rights.588 

After a hiatus in meetings following the is
In 1995, CORS resumed publication of the suance of Executive Order 12,250, the Interagen

Civil Rights Forum.583 CORS' mailing list in cy Coordinating Council met several times in
cludes more than 3,000 organizations, including 1984. Under its mandate, the Council planned to 
Federal, State, and local agencies, civil rights meet monthly to discuss civil rights issues rela
organizations, and other public interest tive to persons with disabilities.589 The Councilgroups.584 continued to meet frequently throughout the 

1980s and early 1990s to address issues related to The lnteragency Coordinating Council 
Title VI and. the Americans with DisabilitiesThe Interagency Coordinating Council, com Act.59o

posed ofrepresentatives of eight agencies having 
For instance, 'during fiscal yea:rs 1990-1991,responsibilities for section 504 of the Rehabilita

the Council ·focused its attention on thetion Act of 1973, was established in 1978 to coor
Americans with Disabilities Act, and agenciesdinate enforcement of the provisiop.s of that 
briefed the Council on their Americans with Distitle.585 Under Executive Order 12,250, the Attor
abilities Act implementation activities pertaining ney General is the chair of the Interagency Coor to regulatory development, technical assistance, dinating Council.586 The Attorney General has 
and enforcement. 591 In 1992 the Council approved delegated her function as chair to the Assistant 
for dissemination to more than 90 Federal execuAttorney General for Civil Rights.587 The mem
tive agencies its revised policy statement, which bers of the Council are representatives from the 
is designed to assist agencies in understandingEqual Employment Opportunity Commission, the 
their respon·sibilities under the Americans withDepartment of Labor, the Architectural and 

582 CORS preliminary draft recommendations, no. 6. 

583 Patiicklett.er, p. 7. 

584 Ibid. 

585 U.S. Department of Justice, Report on Executive Order 12,250, Octob~r 1, 1989-September 30, 1992, pp. 52-53. 

586 Exec. Order No. 12,250, § 1-201, 3 C.F.R. 298 (1981) reprinted in 42 U.S.C. § 2000d-1 (1988). 

587 U.S. Department of Justice, Report on Executive Order 12,250, October 1, 1989-September 30, 1992, p. 63. 

588 U.S. Department of Justice, Civil Rights Division, "Interagency Coordinating Council Reconvened," Civil Rights Forum, v9l. 
7, no. 2 (Spring 1984), p. 11. 

589 Ibid. 

590 See U.S. Department of Justice, Civil Rights Division, Report on Executive Order 12,250, October 1, 1982-Septeni.ber 30, 
1984, pp. 48-53; U.S. Department of Justice, Civil Rights Division, Report on Executive Order, 12,250, October 1, 
1984-September 30, 1985, pp. 54-58; U.S. Department of Justice, Civil Rights Division, Report on Executive Order 12,250, 
October 1, 1985-September 30, 1986, pp. 62-68; U.S. Department of Justice, Civil Rights Division, Report on Executive 
Order 12,250, October 1, 1986-September 30, 1987, pp. 53-56; U.S. Department of Justice, Civil Rights Division, 
Coordination and Review Section, Report on Executive Order 12,250, October 1, 1987-September 30, 1988, pp. 22-23; U.S. 
Department of Justice, Report on Executive Order 12,250, October 1, 1989-September 30, 1982, pp. 62-54. 

591 U.S. Department of Justice, Report on Executive Order 12,250, October 1, 1989-September 30, 1992, pp. 62-53. 
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Disabilities Act to make Government documents 
and audiovisual materials available. 592 

The CORS staff recommends that CRD should 
either expand the Interagency Coordinating 
Council to include other civil rights statutes593 or 
create a separate council organized to address 
issues relative to Title VI.594 The Director of Pro
gram Compliance stated that Executive Order 
12,250 provides sufficient authority for this type 
of effective governmentwide civil rights coordina
tion. Therefore, CRD must provide strong top
down support for the vigorous exercise of CORS' 
interagency coordination authority. 595 

Ifa separate Title VI council is impractical, the 
Deputy Section Chief (Legal) would at least like 
to see CORS staff meet monthly with civil rights 
staff from various agencies such as the Depart
ment of Labor and the Department of Education 
to discuss Title VI issues.596 There should be a 
series of interagency meetings and conferences 
designed to bring people together from the vari
ous agencies with the objective of increasing 
knowledge and sharing Title VI information.597 

Thus, DOJ's coordination and liaison activities 
fail to meet the needs of a coordinated Federal 
Title VI enforcement effort. DOJ offers only lim
ited technical assistance and training to the Fed
eral agencies on Title VI. It conducts virtually no 
outreach and education on the statute and, until 
1993, had not held meetings with civil rights or
ganizations to discuss their concerns or seek their 
advice on Title VI coordination and enforcement 
activities. In the mid-1980s DOJ ceased publish
ing the Civil Rights Forum, which was a valuable 

592 Ibid., p. 54. 

593 Payne interview, p. 4. 

594 King interview, p. 3. 

595 Payne interview, p. 4. 

596 Friedlander interview, p. 7. 

597 King interview, p. 3. 

598 Oneglia interview, p. 4; Friedlander interview, p. 3. 

599 Oneglia interview, p. 4. 

600 Friedlander interview, p. 3. 

s?urce_ o~ ~tle VI information for Federal agen
Cies,.civil nghts organizations, and the general 
public. DOJ has taken some steps to improve its 
Title VI coordination and liaison function in 1995 
including resuming publication of the Forum. ' 

Strengthening Title VI: Priorities, 
Policies, and New Initiatives 

CRD and CORS officials and staff have dis
cussed a number of initiatives that they consid
ered essential to strengthening Title VI enforce
ment. These initiatives included: 

• Policy development and dissemination to the 
agencies;598 

The former Section Chief of CORS indicated 
that she would like CORS to issue a series of 
policy directives similar to the Equal Employ
ment Opportunity Commission's management di
rectives. The policy directives would address dis
crete issues, such as attorneys' fees under Title VI 
or the use of the disparate impact standard. 
CORS also should address issues such as alterna
tive procedures for resolving complaints and com
plaint processing time limits.599 The Deputy Sec
tion Chief (Legal) also suggested that one policy 
statement should address the evidence necessary 
to prove a violation of Title VI.60o 

A major new policy development initiative in 
which DOJ is already participating is the 
development of a Federal environmental justice 
policy under Executive Order 12,898, entitled 
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"Federal Actions to Address Environmental Jus
tice to Minority Populations and LowIncome Pop
u.lations."601 DOJ is engaged in developing the 
administration's environmental equity policy. Ac
cording to DOJ, CRD "has provided extensive 
advice to the White House Office on Environmen
tal Policy, the Environmental Protection Agency, 
and DOJ's Environment and Natural Resources 
Division" on environmental justice issues.602 
CORS staff have consulted with the Environmen
tal Protection Agency on enforcing environmental 
justice issues under Title VI and are participating 
in the Interagency Working Group on environ
mental justice. In addition, CORS has detailed an 
attorney to the Environmental Protection Agency 
to assist that agency in its Title 
VI/Environmental Justice enforcement pro
gram.Goa 

In 1995, CORS staffhas been working with the 
Environmental Protection Agency and other DOJ 
staff to develop the agenda for the joint EPA-DOJ 
Environmental Justice conference.604 The Envi
ro.nmental Protection Agency also has requested 
that CORS research several legal issues relating 
to the application of Title VI to environmental 
justice issues. 605 

• Development of a model Title VI regula
tion;606 

The Deputy Section Chief (Legal) recom
mended that .DOJ foilow the same process for 
Title VI as it used in 1984 for section 504 of the 
Rehabilitation Act of 1973. For section 504, CORS 
sent a model prototype regulation to all of the 
agencies, obtained agency comments, and then 
published a DOJ regulation incorporating all the 
changes. Subsequently, CORS reviewed each 
agency's proposed regulation, which was drafted 
based on the DOJ prototype.607 

• Publication of a Title VI manua1;608 

• Encourage Federal agencies to send their 
regulations, guidelines, policies, and manuals 
to DOJ for review;609 

• Reinstitution of onsite agency reviews and 
interagency surveys;610 

The former Section Chief of CORS stated that 
CORS should exercise its authority under Execu
tive Order 12,250 to conduct audits of the Federal 
agencies. Onsite audits are necessary to ensure 
effective and consistent enforcement of the civil 
rights statutes and to address any policy ques
tions the agencies have concerning Title VI.611 

601 Exec. Order No. 12,898, 30 Weekly Comp. Pres. Doc. 276 (Feb. 14, 1994). See King letter, attachment, answer no. 4, pp. 4-5. 

602 Ibid., p. 4. 
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604 Patrick letter, p. 7. 

6nr. Ibid. 

606 Oncglia interview, p. 4; Friedlander interview, p. 4. 

607 Friedlander interview, p. 4. 
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609 FriedlandeTinterview, p. 5. 

610 Oneglia interview, p. 4; Nickens interview, p. 6; Brown interview, p. 3. 
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• Renewed publication of the Civil Rights 
Forum;612 

The former Section Chief of CORS sup
ported reviving the Civil Rights Forum, which 
she characterized as an excellent source of in
formation and an effective vehicle for providing 
continuous guidance to the agencies. 613 

• Increased interaction between DOJ and com
munity organizations on Title VI;614 

• A Title VI education program;615 

• Title VI conferences;616 

• Provision of technical assistance directly to 
State and local recipients;617 

• Revive CORS' Letters of Finding Project;618 

• Title VI training for Federal agency staff;619 

• Title VI meetings with officials of other 
Federal agencies. 620 

612 Ibid., p. 5. 

013 Ibid. 

614 Nickens interview, p. 6; Stewart interview, p. 2. 

615 Oneglia interview, p. 4; King interview, p. 3. 

616 King interview, p. 3. 

617 Nickens interview, p. 4. 

618 Oneglia interview, p. 5; Friedlander interview, p. 5. 

619 Friedlander interview, p. 5. 

620 Turner interview, p. 4; Friedlander interview, p. 7. 

621 Turner interview, p. 4. 

622 Oneglia interview, p. 9; Friedlander interview, p. 12. 

623 Payne interview, p. 4. 

624 Nickens interview, p. 6. 

625 Turner interview, p. 2. 

The former Acting Assistant Attorney General 
for Civil Rights indicated that he had already 
begun to hold biweekly meetings with the Assis
tant Secretary for Civil Rights of the Department 
of Education to discuss the coordination of their 
respective responsibilities under all civil rights 
programs, including Title VI. He stated that CRD 
should continue conducting regular meetings 
with the civil rights offices of the Federal agencies 
to improve their Title VI relationships. 621 

DOJ and CRD staff stressed, however, that few 
of these initiatives could be undertaken at the 
then-existing level ofCORS resources.622 Accord
ing to the CORS Director of Program Compliance, 
to move CORS' coordination and review program 
in the right direction, CORS needed to return 
CORS Executive Order 12,250 staffing to pre
vious levels. 623 The CORS Deputy Chief for Pro
gram Compliance recommended adding six coor
dinator positions to the section's Agency Liaison 
Unit.624 The former Acting Assistant Attorney 
General for Civil Rights indicated that the plan 
CRD was developing for the new Assistant Attor
ney General for Civil Rights would include more 
resources for Title VI enforcement. 625 
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Several CORS staff members indicated that, at 
a minimum, CORS could not fulfill its respon
sipilities related to the Americans with Disabil
ities Act of 1990626 with its existing staff.627 For 
instance, CORS had five permanent investigators 
and two temporary investigators assigned to in
vestigate more than 1,000 complaints related to 
the act. As a result, CORS investigators were 
handling 100' complaints each, whe~eas in most 
other agencies, investigators are assigned 10-13 
complaints each.628 Several coordinators added 
that CORS could not undertake onsite reviews 
without an increase in its travel budget. 629 CORS 
Attorney Louis Stewart said that CORS was 
"grossly understaffed" for the number of Amer
icans with Disabilities Act complaints it had to 
process. He contrasted CORS' 8 "inexperienced" 
investigators with the 415 experienced investi
gators who work at the Department of Educa
tion.630 

Staff also suggested that CORS and CRD 
would need to be restructured, with most of 
CORS' Americans with Disabilities Act resppn
sibilities shifted out of the section, probably to the 
Public Access Section. 631 Gerald Jones, the former 
Acting Deputy Assistant Attorney General for 
Civil Rights, stated that DOJ needed either to 
increase CORS' resources or to restructure CRD 
by giving the Public Access Section all of CORS' 
responsibilities related to the Americans with 

626 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). 

627 Oneglia interview, p. 9; Friedlander interview, p. 12. 

628 Oneglia interview, p. 9. 

629 Nickens interview, p. 6; Williams interview, p. 5. 

630 Stewart interview, p. 5. 

631 Turner interview, p. 8; Jones interview, p. 3. 

632 Jones interview, p. 3. 

633 Turner interview, p. 8. 

634 See Brown interview, p. 3; Moore-Davis interview, p. 2. 

Disabilities Act (but without reducing CORS' 
resources).632 The former Acting Assistant Attor
ney General for Civil Rights recommended 
reexamining the entire structure ofCRD, notjust 
the structure ofCORS.633 

CRD and CORS officials and staff maintained 
that, in addition to increasing the resources for 
Title VI enforcement and restructuring CORS, ·a 
"reinvigoration" of DOJ's Title VI coordination 
and enforcement program would require "top 
down" leadership stressing the high priority the 
administration places on Title VI.634 The former 
Section Chief of CORS and several other staff 
members recommended that DOJ issue a high
level statement, preferably from the President or 
the Attorney General, calling for more vigorous 
Title VI enforcement throughout the Federal 
Government.635 A high-level statement would im
prove the effectiveness and efficiency of DOJ's 
coordination and review of the agencies' Title VI 
enforcement efforts. 636 The CORS Deputy Section 
Chief (Legal) indicated that CORS has already 
begun working on a Title VI recommitment state
ment and expressed her hope that the statement 
would be issued at a high-level ceremony celebrat
ing the 30th anniversary of Title VI.637 

The Director of Program Compliance summed 
up the views of CORS staff on what it would take 
to strengthen DOJ's Title VI coordination and 
enforcement program. He said, "[a] major 

635 Oneglia interview, p. 3; Friedlander interview, p. 3; Williams interview, p. 4; Nickens interview, pp. 4, 6; Payne interview, 
p. 3. 

636 Oneglia interview, p. 3. 

637 Friedlander interview, p. 3. 
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reinvigoration of Title VI will require a firm, con the stature and the resources of the chief Federal 
tinuing commitment and concrete expression of 
support, including financial and personnel 
resources, from top DOJ management if it is to 
succeed.''638 

As of April 28, 1995, all but two of the specific 
initiatives listed above were under development 
at DOJ.639 The Assistant Attorney General for 
Civil Rights indicated that the Letters of Finding 
project will be considered if CORS receives more 
resources, and revisions to the model Title VI 
regulations are suspended because of the Nation
al Performance-Review. 640 

In 1995, DOJ restructured the Civil Rights 
Division in part to strengthen Title VI and Execu
tive Order 12,250.641 DOJ renamed the Public 
Access Section the Disability Rights Section and 
transferred 10 positions from CORS to the new 
section.642 Although this reorganization relieves 
CORS of its responsibilities under the Americans 
with Disabilities Act, it leaves CORS without the 
necessary resources to fulfill its responsibilities 
under Executive Order 12,250, particularly coor
dinating and overseeing the Federal Title VI en
for~ement effort. 

Rather than increasing the resources devoted 
to Title VI coordination and enforcement, DOJ 
reduced the size of CORS by one-third. This 
reduction in staff leaves CORS without the staff 
necessary to conduct an effective Title VI coor
dination and enforcement program. Thus, despite 
DOJ's plans to make Title VI enforcement a high 
priority, the reality is that DOJ has reduced both 

638 Payne interview, p. 8. 

639 Patrick letter, p. 7. 

640 Ibid., p. 4,-p. 7. 

641 Patrick letter, p. 2. 

642 Ibid. 

Title VI civil rights enforcement office. 
In addition to removing responsibility for dis

ability-related statutes and reducing CORS staff, 
the Assistant Attorney General for Civil Rights 
has assigned CORS to assist DOJ's program of
fices with their own Title VI implementation, 
compliance, and enforcement responsibilities. 643 

Because DOJ does not have a civil rights office to 
oversee its own compliance with civil rights laws, 
each DOJ program office, until 1995, has been 
tasked to enforce civil rights laws within their 
own programs. 

To improve DOJ's Title VI enforcement activ
ities in its own programs, CORS and the Office of 
Justice Programs, the largest DOJ funding agen
cy, have developed a memorandum of under
standing.644 Under the memorandum, CORS wiII 
be responsible for conducting postaward compli
ance reviews and investigating complaints of dis
crimination in services funded by the Office of 
Justice Programs. The Office of Justice Prograins 
will retain its responsibilities for employment dis
crimination, cases involving discrimination based 
on disability, and preaward compliance reviews. 
As part.ofits new responsibilities, CORS plans to 
initiate the first Title VI postaward compliance 
review since the 1970s involving police depart
ment services.645 The Assistant Attorney General 
for Civil Rights has asked CORS to develop simi
lar agreements with the other DOJ funding agen
cies, such as the Federal Bureau ofinvestigation 
and the Immigration and Naturalization Ser
vice.646 

643 Deval L. Patrick, Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to Mary Frances 
Berry, ChaiI·person, U.S. Commission on Civil Rights, Apr. 28, 1995, p. 2 (hereafter cited as Patrick letter). 
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645 Ibid., pp. 2-3. 

646 bid., p. 3. 
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It is important for DOJ to designate an office to 
ensure compliance with civil rights laws in DOJ's 
own programs. However, CORS does not have t~e 
resources to conduct Title VI enforcement activ
ities for DOJ programs. More important, even if 
CORS received the necessary resources, it would 
be difficult for CORS to retain the distance neces
sary to oversee and monitor enforcement activi
ties. CORS' new responsibilities conflict directly 
with its mandate under Executive Order 12,250. 
In essence, CORS would be responsible for mon
itoring and overseeing its own Title VI enforce
ment activities. Although DOJ's intentions dem
onstrate a genuine interest in ensuring its own 
compliance with civil rights laws, DOJ programs 
would benefit more from the establishment of a 
high-level civil rights office tasked to conduct civil 
rights implementation, compliance, and enforce
ment activities for the entire agency. CORS would 
then be able to oversee and monitor the activities 
of a DOJ civil rights office in the same manner 
that it evaluates other Federal agencies. 

Finally, DOJ will not be able to strengthen its 
Title VI coordination and enforcement program 
without sustained leadership from the President 
and the· Attorney General to make Title VI en
forcement a high priority at DOJ. This includes 
increasing the resources devoted to Title VI activ
ities and issuing a new Executive order to clarify 
DOJ's authority to ensure that other Federal 
agencies are complying with and enforcing Title 
VI. CORS needs the resources to renew its policy 
development and review activities, to reinstate its 
interagency survey and onsite reviews of the Fed
eral agencies, and to revive its coordination and 
liaison activities. 

647 See pp. 55-124. 

648 See pp. 61-62. 

649 See tables 3.1 and 3.2. 

Findings and Recommendations 
Strengthening Title VI Implementation, 
Compliance, and Enforcement: 
Emphasizing Civil Rights Priorities 
Finding: From 1975 to 1995, the scope of the 
Commission's current study, the U:S. Depart
ment of Justice (DOJ) neglected Title VI enforce
ment. The diminished activity resulted, in part, 
from the lack of commitment to Title VI enforce
ment.647 In addition, DOJ's priorities shifted 
away from Title VI and toward other civil rights 
statutes particularly section 504 of the Reha
bilitatio~ Act of 1973 and the Americans with 
Disabilities Act of 1990.648 The change in civil 
rights priorities was reflected in the budget and 
resources available for the coordination and en
forcement of civil rights statutes. Although the 
resources devoted to DOJ's Americans with Dis
abilities Act responsibilities increased, the re
sources available for Title VI decreased signif
icantly.649 

In 1995 the Assistant Attorney General for 
Civil Rights announced DOJ's intent to 
strengthen Title VI and make full implementa
tion of Executive Order 12,250 a high priority. To 
refocus the Coordination and Review Section 
(CORS) on the implementation of Executive 
Order 12,250, the Assistant Attorney General for 
Civil Rights removed all disability-related coordi
nation and enforcement responsibilities from 
CORS. However, despite plans to strengthen Title 
VI and Executive Order 12,250, DOJ transferred 
CORS staff and reduced drastically the resources 
available for CORS' remaining coordination and 
enforcement activities, such as developing model 
enforcement regulations and policies, monitoring 
and providing oversight for Federal agencies' 
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enforcement programs, and conducting liaison ac
tivities with the agencies, community groups, and 
the public. 
Recommendation:To assist DOJ in strengthen
ing the coordination and enforcement of its Ex
ecutive Order 12,250 responsibilities, the Federal 
Government should renew its commitment to 
Title VI, Title IX, and section 504 at all levels of 
government. Congress should conduct an over
sight hearing on the enforcement of the Executive 
Order 12,250 statutes and should request sugges
tions from DOJ, Federal agency civil rights offices 
and federally assisted program offices, the U.S. 
Commission on Civil Rights, State and local recip
ient agencies of Federal financial assistance, and 
grassroots community organizations and interest 
groups that represent the interests of recipients 
and beneficiaries. 

The President should issue a new Executive 
order clarifying DOJ's authority over the other 
Federal agencies. It is essential for the President 
to transfer explicitly his authority to enforce stat
utory and regulatory requirements against the 
Federal agencies. In addition, to improve execu
tive oversight of Title VI enforcement, the Presi
dent should provide formal comments to DOJ on 
its annual Executive Order 12,250 reports to the 
Office ofManagement and Budget. The President 
should utilize the reporting mechanism both to 
receive information on important civil rights pol
icies and to communicate administrative policy to 
DOJ. 

Moreover, the President should integrate civil 
rights policy into his domestic policy agenda by 
consulting formally with his civil rights advisor.s 
on the impact new legislation and policies will 
have on civil right~. To facilitate this process, the 
President should conduct quarterly meetings 
with the Attorney General and Assistant· Attor
ney General for Civil Rights to establish and dis
cuss the administrations's civil rights priorities. 
It is particularly important to include civil rights 
concerns in the President's domestic policy agen
da for issues such as welfare reform, health care 
reform, farm subsidies, environmental protection, 
and agency downsizing under the National Per
formance Review, which all impact significantly 
on minority communities. 

Furthermore, to ensure a genuine strengthen
ing of DOJ's Title VI coordination and oversight 
program, the President and the Attorney General 
should issue a joint statement reinforcing their 
commitment to the enforcement of civil rights 
statutes. This statement shouid be accompanied 
by a corresponding expression of financial sup
port for civil rights enforcement in each subse
quent budget cycle, including detailed analyses of 
the impact that other civil rights responsibilities 
have on CORS' enforcement of Title VI and Title 
IX. 

Although CRD correctly separated disability
related civil rights responsibilitjes ·from CORS' 
nondisability-related duties, CRD should recog
nize both areas as high priorities for DOJ by 
providing sufficient resources and staff for these 
responsibilities. To demonstrate its commitment 
to strengthening Title VI, DOJ should increase 
CORS' staff and resources to reflect its antici
pated increase in activity. 

DOJ's Authority Under Executive 
Order 12,250 
Finding: Executive Order 12,250 creates a uni
que relationship among the President, DOJ, and 
the Federal agencies. Under the order, the Presi
dent delegated to the Attorney General all of his 
responsibility to monitor and oversee the Federal 
agencies under Title VI, Title IX, and section 504. 
This leadership role includes enforcement author
ity to conduct onsite audits and program evalua
tions of Federal funding agencies, and to ensure 
that the agencies comply with DOJ's directives. 
Thus, the order gives DOJ considerable authority 
to ensure effective and consistent civil rights en
forcement by the Federal agencies through ag
gressive oversight and monitoring, and proactive 
technical and legal assistance and policy 'imple
mentation. 

Despite DOJ's mandatory leadership role, Title 
VI enforcement has dwindled considerably in the 
last 20 years in part because of DOJ's reluctance 
to assert its authority over the other Federal 
agencies. Today, DOJ's Title VI enforcement con
tinues to suffer because DOJ exercises no-enforce
ment authority over the other Federal agencies, 
contrary to DOJ's mandate to utilize the 

130 



President's authority under Title VI.650 DOJ's 
own interpretation of the scope of its authority 
unnecessarily restricts DOJ's ability to perform 
its coordination aqd oversight responsibilities ef
fectively.651 

The Department ofJustice does not coordinate 
and provide leadership for Title VI enforcement 
effectively as required by Title VI and Executive 
Order 12,250. Consequently, DOJ has often been 
reluctant to conduct onsite program reviews of 
the Federal agencies or to take a proactive stance 
ensuring effective Title VI enforcement, opting 
instead only to respond to questions raised by the 
agencies. This passive approach makes it difficult 
for DOJ to find and correct deficiencies in the 
Title VI enforcement activities of the Federal 
agencies. 

In addition, DOJhas not clarified the scope and 
limitations ofits authority under Executive Order 
12,250 for its own staff. In particular, CORS staff 
members do not agree on the scope of their au
thority to compel agencies to comply with DOJ's 
directives in the event that an agency or agencies 
do not agree with DOJ's position. 652 Furthermore, 
DOJ officials and staff generally have agreed that 
DOJ's responsibilities are limited to "oversight 
and coordination" of the Federal Title VI enforce
ment effort. They do not view the Department as 
having an enforcement role of its own under Ex
ecutive Order 12,250.653 

Recommendation:The President and the Attor
ney General first should issue a statement re
committing DOJ to implementing its leadership, 
coordination, and oversight responsibilities to en
sure that all Federal agencies are enforcing Title 
VI effectively and consistently. DOJ should ex
plain that its current authority to impose require
ments on the agencies under Executive Order 
12,250 and to compel compliance with those re
quirements is equivalent to the President's au
thority over the Federal agencies. 

650 See pp. 55-57. 

651 See pp. 55-57. 

652 See p. 56. 

653 See p. 55. 

The President should consider issuing a new • 
Executive order clarifying the extent of DOJ's 
authority over other Federal agencies. The 
revised Executive order should give DOJ the 
ability to ensure effective ~nd consistent Federal 
Title VI enforcement. The Executive order should 
create a direct, formal reporting line from DOJ to 
the President so that, in the event that an agency 
disagrees with a directive from DOJ, the Presi
dent may be able to intervene to settle the dis
pute. Moreover, to assist the President in settling 
disputes among the 27 Federal agencies with fi~ 
nancial assistance programs and between Fed
eral agencies and DOJ, the new Executive order 
should create an Interagency Council on Civil 
Rights. The council should consist of members 
representing the President's domestic policy ad
visors, DOJ, and other Federal agencies deter
mined by the President. In the event that there is 
a major dispute at the Federal administrative 
level over civil rights policy, the council should 
settle the dispute on behalf of the President in 
accordance with Federal law. This will help to 
ensure that civil rights laws are enforced consis
tently and effectively. 

DOJ should issue a policy statement or guid
ance to clarify the reach ofits current authority or 
any future changes in its authority that may re
sult from an amended Title VI statute or revised 
executive order. The statement or guidance 
should define DOJ's proactive implementation, 
compliance, and enforcement activities, including 
its specific oversight and monitoring duties. The 
statement or guidance also should explain DOJ's 
specific expectations for the Federal funding 
agencies and State and local government recip
ients of continuing program funds or block grants. 
This statement or guidance should clarify the 
scope ofDOJ's authority definitively for the bene
fit of DOJ staff, Federal funding agencies, State 
and local government recipients, categorical 
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grant applicants and recipients, potential and ac
tual beneficiaries, and the general public. 

Pattern or Practice Authority 
Finding: Currently, Title VI does not explicitly 
provide DOJ with the authority to initiate com
plaints against recipients demonstrating a pat
tern or practice of discriminatory behavior. 654 In
stead, Title VI limits DOJ's authority to cases or 
matters referred to the Assistant Attorney Gen
eral by the Federal agencies for investigation, 
litigation, or other appropriate enforcement ac
tion. Unlike other statutes, such asTitle VII of the 
Civil Rights Act of 1964 and the Fair Housing 
Amendments Act of 1988, Title VI does not recog
nize the importance of providing DOJ with the 
authority to eliminate system wide discriminatory 
practices through the exercise of pattern or prac
tice litigation authority. 655 This is problematic 
because discrimination in Federal financial assis
tance programs often involves systemic discrim
ination or patterns of discriminatory behavior 
that are difficult to eliminate through the com
plaints of individuals and instead require broad
scale investigations. 

Moreover, one DOJ official indicated that the 
referral system is insufficient because it repre
sents an admission against interest for an agency 
to state that its conciliation efforts failed to re-

d• • • t' f 't 656move 1scnmma 10n rom 1 s own program. 
The former Acting Attorney General for Civil 
Rights and senior CORS staff members support 
amending Title VI to give the Attorney General 
the authority to initiate pattern or practice ac
tions against recipients of Federal financial assis
tance.657 

Although DOJ does not have pattern or prac
tice authority under Title VI, DOJ does have pat
tern or practice authority under several block 

654 See p. 57. 

655 See pp. 57-58. 

656 See p. 58. 

657 See p. 58. 

658 Seep. 59. 

659 See p. 128. 

grant programs covered by Title VI. However, to 
date, DOJ has not exercised its pattern or practice 
authority under any Federal block grant pro
gram.658 

Recommendation:DOJ should exercise the pat
tern or practice authority that already exists 
under the block grantprograms. In addition, Con
gress should amend Title VI to permit DOJ to 
initiate pattern or practice investigations and liti
gation against recipients of Federal financial as
sistance who demonstrate systemic, generalized, 
routine, or repeated acts of discrimination, rather 

. than isolated or sporadic incidents of discrimina
tion. CRD should include the initiation of pattern 
or practice investigations in its enforcement plan
ning and provide the resources and training nec
essary for these actions. The exercise of pattern or 
practice authority will allow DOJ to maximize the 
effectiveness ofits resources to vindicate the pub
lic interest at a level that may not be reached 
through individual complaints. 

Responsibilities and Organizational 
Structure of the Coordination and 
Review Section 
CORS' Responsibilities 
Finding: Although the Civil Rights Division 
(CRD) reduced CORS' staff by one-third, the As
sistant Attorney General for Civil Rights intends 
to transfer DOJ's own Title VI compliance and 
enforcement responsibilities to CORS as part of 
DOJ's strengthening of Title VI and Executive 
Order 12,250.659 Thus, in addition to coordinating 
all Federal civil rights enforcement efforts, CORS' 
reduced staff will also be responsible for ensuring 
nondiscrimination by DOJ's own recipients of 
Federal financial assistance in programs admin
istered by the Office of Justice Programs, the 
National Institute of Corrections, the Federal 
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Bureau ofinvestigation, and the Immigration and 
Naturalization Service. Under a memorandum of 
understanding with the Office of Justice Pro
grams, CORS will be responsible for postaward 
compliance reviews and investigating complaints 
of discrimination on the basis of race, national 
origin, color, sex, age, and religion, while the Of
fice ofJustice Programs will conduct all preaward 
reviews and conduct postaward compliance re
views and complaint investigations involving dis
ability claims and employment issues.66°CORS 
anticipates signing similar agreements with 
other offices within DOJ.661 Despite this in
creased responsibility, the Assistant Attorney 
General for Civil Rights has indicated only that 
he intends to allocate more resources to CORS "in 
the future." The Assistant Attorney General for 
Civil Rights has not provided a specific plan for 
allocating these additional resources. 
Recommendation: Although the Commission 
commends DOJ for its interest in ensuring non
discrimination in its own federally assisted pro
grams, DOJ should not delegate this responsi
bility to CORS. Because CORS has been dele
gated the President's authority to coordinate and 
provide leadership for the Federal civil rights 
enforcement effort, DOJ should not place CORS 
in the position of also monitoring DOJ's own Title 
VI compliance and enforcement activities. As the 
leading civil rights enforcement agency, DOJ 
should demonstrate its commitment to civil rights 
laws by creating an Office of Civil Rights under 
the Attorney General to ensure nondiscrimina
tion in its own programs. By creating a civil rights 
office separate from CRD and CORS, DOJ will be 
able to prevent a conflict of interest with CORS' 
oversight and monitoring responsibilities while 
also preventing DOJ's own compliance and en
forcement activities from overshadowing CORS' 
Executive Order 12,250 leadership and coordina
tion functions. 

In the event that DOJ intends to continue to 
delegate its Title VI compliance and enforcement 

660 See p. 128-29. 

661 See p. 128-29. 

662 See p. 63. 

obligations to CORS, DOJ should hire an inde
pendent consultant to determine whether CORS' 
dual functions will create a conflict of interest. In 
conducting this analysis, the consultant should 
analyze CORS' mission, structure, responsibili
ties, activities and tasks, staffing, and budget to 
devise a structure that will allow CORS to ad
dress its responsibilities effectively and without 
conflict. If the consultant finds that combining 
CORS' functions is feasible, then DOJ and CRD 
should conduct a budget analysis to provide the 
staff and resources necessary both to coordinate 
the Federal civil rights enforcement effort and 
conduct Title VI compliance and enforcement ac
tivities for DOJ. DOJ should analyze carefully the 
costs of these activities and set its priorities ac
cordingly. In addition, CRD and CORS should 
develop an implementation plan that ensures 
that CORS' Executive Order 12,250 leadership, 
oversight, and coordination duties will not be 
overwhelmed by DOJ's own Title VI compliance 
and enforcement activities. 

To distinguish these activities, CORS should 
create a separate DOJ programs unit to address 
DOJ's compliance and enforcement of Title VI in 
DOJ-funded programs. The unit should function 
independently of the rest of CORS and should 
submit its regulations, reporting documents, 
guidelines, and policies to CORS' coordination 
unit for review and approval. CORS should de
velop internal guidelines that ensure that CORS 
coordinators apply the same standards to the 
DOJ programs unit that it applies to the Federal 
agencies. 

CORS' Structure 
Finding: CORS is one of nine program sections 
within CRD. On March 1, 1995, CRD reorganized 
CORS in an effort to streamline CORS' manage
ment structure and eliminate its responsibility 
for disability-related issues.662 CRD removed two 
layers of supervisory review from CORS' pro
grams unit in order to streamline its management 
structure and reduced CORS' staff by removing 
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10 full-time positions.663 Although the stream
lining of CORS management is appropriate in 
light of its corresponding reduction in staff, the 
new structure does not emphasize the importance 
of all aspects of Title VI leadership and coordina
tion, including policy development, enforcement 
actions, monitoring and oversight, technical as
sistance, training, public education and outreach, 
and data and systems analysis. 

In general, the duties currently performed by 
CORS' remaining staff bear little resemblance to 
their official position descriptions. CORS attor
neys are notperforming several duties detailed in 
their position descriptions; including assisting 
CRD's litigation division with Title VI litigation, 
working with constituent groups inside and out
side of the Federal Government, and developing 
solutions for problems and negotiating Federal 
agency acceptance of the solutions. CORS coor
dinators currently are not performing several ma
jor responsibilities detailed in their position des
criptions. These include: recommending Civil 
Rights Implementation Plans for approval or dis
approval, conducting interagency surveys and 
monitoring agency implementation of recommen
dations based on these surveys, providing train
ing to Federal agency staff, and participating in 
policy development. 664 Moreover, given that each 
coordinator is assigned to six or seven Federal 
agencies, with two of these coordinators. respon
sible for decentralized agencies that have multi
ple civil rights offices, it is· not feasible for the 
coordinators to do thejobs described in the sample 
position description. 665 

Recommendation: Regardless of CORS' inter
nal structure, CORS should retain its position as 
a CRD section, and it should have a senior 
executive-level Section Chief with status equiv
alent to all other CRD Section Chiefs. This place-

663 See p. 63. 

664 See pp. 64-66. 

665 See p. 66. 

ment of CORS within CRD will help to ensure 
that Title VI and other Executive Order 12,250 
responsibilities are given the priority within CRD 
that they deserve. 

To improve the efficiency and quality of CORS' 
activities under Title VI and Executive Order 
12,250, CRD should restructure and expand 
CORS to accommodate an improved and in
creased activity level. CORS should remain de
voted exclusively to the coordination and enforce
ment of Title VI and Title IX in all federally 
assisted programs. By creating a section dedi
cated only to nondisability-related Executive 
Order 12,250 responsibilities, DOJ demonstrated 
a commitment to enforcement of these statutes 
and prevents other civil rights priorities from 
overwhelming the importance of Title VI and 
Title IX. 

However, in order for DOJ to strengthen Title 
VI effectively, it should reorganize CORS to main
tain Title ·VI leadership and coordination pro
grams that, taken together, will advance the Fed
eral Title VI enforcement effort. DOJ must recog
nize that effective Title VI enforcement requires 
CORS' involvement in six major areas: compli
ance, enforcement, and litigation support; policy 
and procedure development; coordination and as
sistance for Federal, State, and local govern
ments; civil rights training; public education and 
outreach; and data and systems analysis. To con
duct each of these activities effectively, DOJ 
should divide CORS into the following six units 
each devoted to specific civil rights functions and 
each with sufficient staff and resources to ac
complish their tasks: 

• Compliance, Litigation, and Enforcement: 
This unit should be responsible primarily for 
reviewing and assessing agency enforcement 
actions and referrals. This unit should review 
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all agency letters of findings666 and Federal 
funding suspension, deferral, and termination 
decisions667 to ensure accurate and consistent 
enforcement of Title VI. This unit, rather than 
CRD's litigation sections, should receive all 
agency referrals for Title VI litigation.668 How
ever, the unit should seek assistance from the 
specific CRD program litigation section that 
may have expertise to contribute on issues 
such as public housing, education and deseg
regation, and employment. In addition, this 
unit should initiate complaints alleging a pat
tern or practice of discrimination under the 
existing provisions in some block grant stat
utes, and under Title VI if Congress amends 
the statute to include this cause of action. 669 To 
fulfill CORS' leadership and enforcement au
thority under Executive Order 12,250, this unit 
should work with the Federal, State, and Local 
Government Coordination Unit to conduct in
teragency surveys670 and onsite reviews of Fed
eral agency Title VI programs. 671 

This unit also should maintain a library of 
its briefs and court documents so that other 
agencies may use CORS' legal analysis and 
arguments as a reference for their own ad
ministrative actions. The unit should contain 
attorney-advisors, trial attorneys, appellate 
litigators, civil rights analysts, and equal op
portunity specialists and investigators all with 
Title VI expertise. 
• Policy and Procedure Development: This unit 
should serve as the central office for the devel
opment and dissemination of Title VI policies 
and procedures. This unit should develop and 
revise DOJ's coordination regulations, the Fed-

eral agency model regulations, and all guide
lines, policies, and compliance manuals for use 
by Federal agencies, State and local govern
ment recipients, nongovernmental recipients, 
applicants, beneficiaries, and the general 
public. This unit should review for approval, as 
required by Executive Order 12,250, all agency 
regulations, guidelines, policie~, and manuals. 

In addition, this unit should work with the 
Planning, Analysis, and Systems Services Unit 
and the Federal, State, and Local Government 
Coordination Unit to design a new Civil Rights 
Enforcement Plan that should supersede and 
improve on the current Civil Rights Implemen
tation Plan. 672 This unit should define the pro
cedures and terms necessary for developing an 
agency Civil Rights Enforcement Plan, such as 
preaward reviews, postaward desk-audit re
views, compliance reviews, complaint investi
gations, and data collection. It is essential for 
this unit to consult with all other units and the 
Federal agencies in order to develop policies 
and procedures that serve the needs of Title VI 
compliance and enforcement practitioners. 

This unit also should have primary r13spon
sibility for reviewing new legislation to assess 
its impact on civil rights.673 The unit should 
review not only legislation directly involving 
civil rights, but also provisions creating or af
fecting Federal financial assistance programs 
or the scope of Federal agency authority and 
procedures, such as welfare reform, health care 
reform, agency downsizing under the National 
Performance Review, and regulatory flexibility 
provisions. This unit should be staffed 

666 For a further discussion of the letters of fmding project, see pp. 152-53. 

667 For a further discussion of fund termination reviews, seep. 156. 

668 For a further discussion ofDOJ's Title VI litigation, seep. 154. 

669 For a further discussion of pattern or practice authority, seep. 132. 

670 For a further discussion ofinteragency surveys, seep. 152. 

671 For a further discussion ofonsite reviews of Federal agencies, seep. 152. 

672 For a further discussion of Civil Rights Enforcement Plans, see p. 150. 

673 For a further discussion of CORS' role in reviewing proposed legislation, see pp. 155-56. 
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primarily with attorney-advisors, civil rights 
analysts, and equal opportunity specialists. 
• Federal, State, and Local Govemment Coor
dination: This unit should serve as a link be
tween DOJ and the Federal agency civil rights 
offices, and between the Federal agency civil 
rights offices and their agency's program of
fices.674 This unit should be responsible for 
coordinating the implementation, compliance, 
and enforcement activities of the Federal agen
cies and State and local government recipients 
operating continuing programs or block grant 
programs on behalf of subrecipients. The unit's 
primary responsibilities should include the fol
lowing: reviewing Civil Rights Enforcement 
Plans for approval or disapproval by the Sec
tion Chief;675 facilitating and monitoring dele
gation agreements between agencies and be
tween agencies and their subrecipients;676 

providing technical assistance on request from 
Government agencies and recipients; providing 
technical assistance proactively when the unit 
identifies deficiencies in an agency's plan or 
program;677 serving as a central clearinghouse 
for Federal, State, and local government initia
tives and programs;678 and working with agen
cy program offices to facilitate and improve the 
collection of assurances from State and local 
government recipients. To fulfill CORS' lead
ership and enforcement authority under Ex
ecutive Order 12,250, this unit should work 
with the Compliance, Litigation, and Enforce
ment Unit to conduct interagency surveys and 
onsite reviews of Federal agency Title VI 
programs. 

This unit also should maintain a reference 
library and clearinghouse of Federal agency 
strategic plans, policies, guidelines, and man
uals to share with other agencies interested in 
developing their own materials. In addition, 

674 For a further discussion ofinteragency coordination, seep. 158. 

this unit should assist the other CORS units by 
providing information on agency practices and 
the practical application ofCORS' regulations, 
policies, training programs, and public educa
tion and outreach activities. The unit's staff 
should consist of attorney-advisors, civil rights 
analysts, and equal opportunity specialists, 
each assigned to specific agencies in order to 
develop expertise in the programs and opera
tions of those agencies. 
• Civil Rights Training Center: DOJ should 
take the lead in creating a civil rights training 
centei:. The training center should conduct 
training in all civil rights issues for Federal, 
State, and local government agencies and judi
cial offices, universities, private industry firms 
and businesses, members of the legal commu
nity, community organizations and interest 
groups, and the general public. The center 
should develop programs and materials to 
train individuals in a variety of issues and 
areas, such as the relationship between fed
erally assisted programs and civil rights laws, 
grant application procedures, implementation 
and compliance procedures, and the develop
ment of methods of administration. The center 
should seek guidance from the other CORS 
units in order to target its training programs to 
address identified deficiencies. 

The training center also should provide 
grants to organizations that conduct civil 
rights training in their areas of expertise, such 
as elementary and secondary education, higher 
education, job training programs, health and 
welfare services, public housing, and environ
mentaljustice. This will allow the training cen
ter to provide its participants with program
specific training presentations and materials. 
This unit's staff should be comprised of 
attorney-advisors, civil rights analysts, equal 

675 For a further discussion of reviewing Civil Rights Enforcement Plans, see pp. 150-51. 

676 For a further discussion of CORS' role with respect to delegation agreements, see p. 153. 

677 For a further discussion of proactive technical assistance, see p. 157. 

678 For a further discussion of CORS' role as a network and clearinghouse, seep. 158. 
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opportunity specialists, training specialists, 
and one employee development specialist to 
design programs for Federal employees that 
will assist their career development. 
• Public Education and Outreach: This unit 
should develop, manage, and evaluate compre
hensive public education and outreach pro
grams to ensure public awareness and under
standing of civil rights laws and policies. The 
unit should also establish and maintain re
lationships with organizations and associa
tions concerned with civil rights by utilizing a 
variety of techniques and strategies to ensure 
an effective and mutually rewarding relation
ship with DOJ's stakeholders and customers. 
For example, the unit should participate in 
meetings and conferences, conduct onsite 
visits, and prepare and distribute brochures, 
pamphlets, handbooks, and exhibits. As the 
primary liaison between DOJ and its constit
uency, this unit should identify existing and 
emerging issues that are of concern to the com
munity and communfoate these issues to the 
other CORS units. The unit should prepare 
materials on a variety of topics, including pro
cedures for filing complaints under Title VI, 
the relationship between Title VI and Title VII 
complaints in federally assisted programs, and 
the impact of health care reform on civil rights. 
In addition, the unit should produce the Civil 
Rights Forum on behalf of CRD with sugges
tions, articles, and materials from the other 
units and the Federal agencies.679 This unit 
should be staffed primarily with civil rights 
analysts, equal opportunity specialists, com
munity relations officers, and writer-editors. 
• Planning, Analysis, and Systems Services: 
This service should be responsible for CORS' 
operational planning, budget submissions, de
velopment of fiscal year goals and objectives, 
and evaluation of CORS' efficiency and effec
tiveness at meeting these goals. It should also 
develop and maintain an information database 
containing data on the disposition of com
plaints and each agency's compliance and en
forcement activiti~s. This database should be 

accessible to all agencies for use in their com
pliance and enforcement activities. For ex
ample, agencies should use the database in the 
preaward process to determine ifanother agen
cy has found deficiencies in an applicant's pro
gram or operations. This unit should be staffed 
primarily with equal opportunity specialists, 
civil rights analysts, budget analysts, systems 
analysts, program analysts, and statisticians. 
CORS should staff each unit with personnel 

demonstrating expertise in Title VI and external 
civil rights enforcement, and should provide first
line supervisors for each unit who report to the 
Deputy Section Chiefs. This new structure would 
demonstrate the importance of all aspects of 
DOJ's Executive Order 12,250 responsibilities by 
establishing units and resources dedicated to 
each function. However, ifCRD chooses to retain 
CORS' current structure and provide the staff 
increases necessary to address its responsibil
ities, CRD should analyze whether an increase in 
staff will require the addition of first-line super
visors who would report to the Deputy Section 
Chiefs. 

Once the structure and responsibilities of 
CORS are finalized, CORS should revise the posi
tion descriptions for each staff position. CORS 
should develop position descriptions that reflect 
accurately the specific duties and performance 
standards for each staff position. Accurate posi
tion descriptions are essential for hiring and eval
uating the performance of each employee based 
on official, established criteria and for assessing 
CORS' staff as a whole for purposes of enforce
ment, management, and budget planning. 

Budget, Staffing, and Workload of the 
Coordination and Review Section 

Civil Rights Division Budget Process 
Finding: CRD's current budget is based on tradi
tional line-item budgeting, which tends to per
petuate the same activities from year to year. This 
type of budget practice begins with a base deter
mined by past levels of expenditures and con
centrates on projected increases or decreases 

679 For a further discussion of the Civil Rights Forum, seep. 158. 
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from that base and historical budget data. This 
procedure often leads to an examination of only a 
small portion of CORS' overall budget require
ments. This traditional approach is based on the 
assumption that every function currently per
formed is effective and essential. It provides an 
institutionalized framework for perpetuating 
past priorities and commitments. However, to ful
fill CORS' mission, the budget process must be 
flexible to accommodate new initiatives and addi
tional priorities and responsibilities. For ex
ample, CORS has spent a significant portion ofits 
budget over a IO-year period completing reviews 
of agency regulations. As the need for this activity 
diminishes, CORS' budget and enforcement plan
ning for the foIIowing budget cycle might indicate 
that CORS should direct its resources towards 
increasing its training programs instead of re
viewing regulations. 

In addition, CRD's budget process does not 
ensure that CORS receives adequate resources to 
conductits specific Title VI coordination and over
sight activities. First, the budget process requires 
CRD to rank its civil rights programs in order of 
importance. In addition, the administration sets 
the priorities for DOJ's civil rights agenda. Thus, 
if the administration does not designate Title VI 
enforcement as a priority civil rights program, 
then CORS may not receive adequate resources to 
implement its mandatory duties. Because Title VI 
has not been a priority at DOJ, the budget and 
staff resources for Title VI activities have suf
fered. Moreover, CORS neither submits a specific 
budget request nor divides its budget aIIocation 
among the civil rights statutes for which it is 
responsible and activities specific to enforcing 
those statutes. As such, it is even more difficult to 
ascertain the appropriation of resources needed to 
conduct specific Title VI coordination and over
sight activities. 680 

Recommendation: DOJ should alter its budget 
process to ensure that each of CRD's sections is 
allocated sufficient resources to implement its 
mandatory responsibilities as weII as· the Attor
ney General's initiatives and priorities. CRD's 
budget should be based on accountability to its 

680 See pp. 66-68. 

mission and should be analyzed in terms of cur
rent critical priorities. In addition, the budget 
should be based on agreed-upon requirements, 
expectations, and results. 

To ensure that resources are allocated to new 
concerns and priorities, each Section Chief should 
justify specificaily the purpose of each new func
tion, program, or project under his or her super
vision. TJ:ie Section Chief also should delineate 
the section's anticipated results and achieve
ments. Each program or activity within the fiscal 
year's planning should be defined in terms of the 
objectives to be achieved through government 
spending, the best method to achieve these objec
tives, minimizing the costs required by the pro
gram, and maximizing the benefits and antici
pated outcomes. 

SpecificaIIy, the Section Chief should analyze 
specific projects and activities based on manda
tory or statutory requirements, new initiatives, 
constituent concerns, and low priority activities 
and programs, and establish a program cost anal
ysis. The program cost analysis must include the 
section's identified mission and goals, and provide 
specific and measurable objectives. The foIIowing 
information should be included in the program 
cost analysis to be submitted in the section's bud
get decision package: 

• objectives to be pursued; 
• measures of effectiveness and efficiency; 
• alternative courses of action and reasons for 
the selected course of action; 
• risks, costs, services, and participation of 
multiple departments, divisions, and sections; 
• cost benefits if objectives are achieved; 
• consequences ifobjectives are not pursued or 
if existing activities are eliminated or not 
funded adequately; 
• projected cost in resources and staff work
years; 
• milestones and timeframes for meeting objec
tives; and 
• a method to evaluate the section's perfor
mance and effectiveness, and provide for ac
countability. 
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DOJ should develop a team of budget analysts 
artd program staff from each Division. Each sec
tion's budget decision package should be for
warded to the Division's budget team to approve 
or disapprove the package for inclusion in the 
Division's final budget submission. The budget 
decision ·packages should be aggregated by each 
program cost analysis and ranked in value and 
benefit to the overall missions and goals ofDOJ. 
The budget team should review the program cost 
analysis and consider the various levels of costs 
and the benefits to be achieved in order to make 
the best budget decision. 

CRD should use each program cost analysis for 
controlling and forecasting costs, and as a mea
sure of productivity. In addition, the program cost 
analysis should be used to institute changes and 
ensure flexibility in the e:vent that unanticipated 
events require additional expenditures. The pro
gram cost analysis also serves as doc;umentation 
for evaluation and accountability for .each sec
tion's results and expenditures. C.RD should use 
the program cost analysis to i::oordinate the ac
tivities of each section and maximize the efficien
cy ofthe Division. 

This type of budget planning provides the As
sistantAttorney General for Civil Rights with the 
means and accountability to influence directly 
and effectively the numerous decisions and prior
ities that must be made while also providing each 
section with the opportunity to defend its pro
gram needs. 

Budget and Staff Resources 
Finding: When President Carter signed Execu
tive Order 12,250 on November 2, 1980, the ad
ministration planned to augment substantially 
the size of CORS. At that time, the Office of 
Management and Budget approved 57 full-time 
permanent positions (FTPs) to ·conduct CORS' 
Executive Order 12,250 activities; However, the 

681 Seep. 68. 

682 See p. 70; see table 3.2. 

683 Seep. 71. 

684 Seep. 71. 

685 Seep. 128. 

additional FTPs were never allocated.681 On the 
contrary, between 1981 and 1993, the number of 
FTPs devoted to Executive Order 12,250 de
creased from 46 to 11. Staff devoted specifically to 
Title VI also declined, from 15 to 4 FTPs. 682 

Although the Civil Rights Division (CRD) does 
not have sufficient resources for any of its pro
grams, over the past 20 years, Title VI has suf
fered proportionally more than any other pro
gram.683 The result is that DOJ's Title VI respon
sibilities are implemented by what one senior 
DOJ official has described as a "skeleton" staff. 684 

The Clinton administration has yet to take any 
substantial steps to increase the funding for 
DOJ's Title VI leadership and coordination pro
gram. Rather than increasing the resources de
voted to Title VI coordination and enforcement, 
DOJ has reduced the size of CORS' staff by one
third. Although CORS' disability-related respon
sibilities transferred to the Disability Rights Sec
tion along with 10 of CORS' former staff, this 
reduction leaves CORS without the staff neces
sary to conduct an effective and comprehensive 
Title VI coordination and enforcement program. 
In addition, DOJ intends to increase CORS' 
workload by designating CORS to conduct com
pliance reviews and complaint investigations in 
DOJ's own federally assisted programs. Thus, de
spite DOJ's promise to make Title VI enforcement 
a high priority, DOJ reduced both the stature and 
the resources of the chief Federal Title VI civil 
rights enforcement office.685 

Recommendation:DOJ should devote sufficient 
resources to its nondisability-related functions 
under Executive Order 12,250 in order for CORS 
to perform its responsibilities effectively. Al
though DOJ correctly removed responsibility for 
all disability-related statutes from CORS, DOJ 
should reconsider its corresponding reduction in 
CORS' staff resources. Over the next 5 years, DOJ. 
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should return CORS to its intended 1980 staffing 
level, which was established based on DOJ's own 
budget analysis, unless DOJ can demonstrate, 
through a new civil rights budget study, that a 
CORS staff increase is unnecessary. 

In light of its commitment to improving its 
Title VI program, DOJ should conduct a longi
tudinal civil rights budget impact study to deter
mine the effects of CORS' new structure and staff
ing levels. The study should evaluate projected 
costs and benefits over the next 5 years to deter
mine whether CORS will be able to maintain an 
efficient and effective civil rights program. In 
addition, the study should demonstrate that 
CORS' new responsibility for ensuring non
discrimination in DOJ-funded programs will not 
deplete the resources available for CORS' leader
ship and coordination responsibilities under Ex
ecutive Order 12,250. To ensure an effective Title 
VI coordination and enforcement program, DOJ 
should commit to providing sufficient resources 
for CORS to fulfill its responsibilities. 

Work Plans and Management Plans 
Finding: CORS does not produce a formal work 
plan, and CRD does not prepare a formal manage
ment plan allocating resources for specific civil 
rights responsibilities and objectives.686 Conse
quently, resources are shifted among different 
responsibilities within CORS and among CRD 
sections without formal accountability to stat
utory obligations. For example, until 1995, CORS' 
resources were spent primarily on investigating 
complaints filed under the Americans with Dis
abilities Act without consideration of the conse
quences this resource depletion had on CORS' 
Title VI obligations. 
Recommendation: CRD and its sections should 
create a formal planning process that details the 
activities of each section and their relationship to 
the mission and goals of the Division. First, each 
section, including CORS should prepare a section 
work plan. The work plan should begin with the 
section's mission and its goals and objectives for 
the fiscal year. The work plan should describe the 
tasks necessary to achieve these goals and objec-

tives and the titles and position of the staff needed 
to perform these tasks. The section should then 
rank its tasks by importance, beginning with 
mandatory duties, initiatives designed to fulfill 
the mission of the section, and issues raised by the 
section's constituents. 

Each section should submit its work plan to 
CRD for review. CRD should analyze the section 
work plans as a whole to determine whether each 
section's tasks and activities serves the mission of 
the Division. It is important for CRD to examine 
how each section's individual mission, goals, and 
objectives impact on the other sections and CRD's 
mission. In creating its management plan, CRD 
should rank each section's goals and objectives in 
relationship to the mission of the Division with a 
focus on anticipated outcome, not on the costs of 
the activities. Once the CRD management plan 
and the section work plans are finalized, they 
should be reviewed as part of the Division's 
budget process. 

CRD should submit its management plan to 
DOJ for review. DOJ should incorporate the man
agement plans for each Division in the develop
ment of a long-term strategic plan for the Depart
ment. DOJ should review the management plans 
to determine whether each Division's goals and 
objectives will help DOJ fulfill its strategic plan. 
To ensure that civil rights enforcement is incor
porated into DOJ's strategic plan, it is critical for 
the Assistant Attorney General for Civil Rights to 
participate in the strategic planning process so 
that civil rights priorities are not diminished by 
DOJ's other important responsibilities, such as 
criminal law enforcement. 

After DOJ approves and alters the Division 
management plans, DOJ should return the plans 
to each Division. Each Division must either adjust 
its management plans in accordance with DOJ's 
directives or justify why the adjustments are not 
feasible. The Division must demonstrate that a 
failure to conduct the activities in its manage
ment plan will have a detrimental effect on the 
mission, goals and objectives of its sections, the 
division as a whole, and DOJ. 

686 See pp. 71-72. 
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A formal planning process at all levels of DOJ 
management is important to Title VI enforce
ment. Without a detailed work plan and manage
ment plan with specific goals and objectives, Title 
VI activities and priorities may be eclipsed by 
other DOJ priorities in both the strategic plan
ning of the Department and in the budget process. 

Implementation Activities: 
Development of Standard Title VI 
Policies and Procedures 

Executive Order 12,250 gives the Attorney 
General a "leadership" role "for the consistent and 
effective implementation" of Title VI and other 
Federal civil rights statutes. This role includes 
developing and reviewing agencies' regulations, 
guidelines, and policies. Furthermore, Executive 
Order 12 250 directs the Attorney General to es-' .
tablish through guidelines and regulations, 
govern~entwide standards and procedures, in
cluding in the following specific areas: enforce
ment actions, investigations, compliance reviews, 
recordkeeping and reporting requirements, and 
employee training. CORS has effectively aban
doned this role since the 1970s. 687 

DOJ has failed to provide the leader.ship neces
sary to fulfill its responsibilities. DOJ has not 
instituted governmentwide procedures and 
standards that reflect the changing needs of civil 
rights enforcement. In particular, DOJ has not 
addressed the changes in Federal funding mech
anisms that have altered the nature of Federal 
financial assistance. Instead, DOJ has relied on 
policies and procedures that are more consistent 
with Federal programs of the 1960s and 1970s 
that placed primary responsibility for program 
operations with Federal agencies. DOJ has not 
established policies and procedures designed spe
cifically for the increasing reliance on State
administered block grant programs. Because the 
Federal Government is removed from the direct 
operation of major federally assisted programs, it 
is essential for DOJ to clarify the civil rights 

687 See p. 72. 

688 Seep. 74. 

responsibilities of State and local government 
recipients. 

DOJ's Coordination Regulations 
Finding: DOJ's coordination regulations do not 
address DOJ's responsibilities in ov~rseeing the 
Title VI enforcement efforts of the Federal agen
cies. For example, they do not provide procedures 
for monitoring the Federal agencies, nor do they 
specify the agencies' obligations to cooperate with 
DOJ's monitoring efforts. Because DOJ has not 
revised its coordination regulations since 1981, 
the regulations do not reflect the changes in Title 
VI enforcement such as the increasing reliance qn 
State and local governments to ensure that their 
subrecipients comply with Title VI.688 Further
more, the coordination regulations neither stand
ardize the procedures necessary to conduct an 
effective Title VI implementation, compliance, 
and enforcement program, nor acknowledge that 
the agencies do not agree on Title VI procedures 
or terminology. For example, some agencies do 
not distinguish postaward desk-audits from com
pliance reviews. 
Recommendation: DOJ should revise its coor
dination regulations to clarify DOJ's leadership, 
oversight, and coordination responsibilities in the 
following areas: 

1) development of standard Title VI policies, 
procedures, and terminology; 
2) establishment of criteria and procedures for 
DOJ's oversight and monitoring of the Federal 
agencies' Title VI enforcement efforts; 
3) clarification of the scope ofDOJ's authority 
to compel agencies to comply with DOJ policies 
and directives; and 
4) coordination and liaison with the Federal 
agencies, State and local government recip
ients, nongovernmental recipients, actual a?-d 
intended beneficiaries, and the general public. 

Specifically, DOJ should develop procedures 
for monitoring the civil rights enforcement efforts 
of the Federal agencies through onsite 
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evaluations and interagency surveys. In addition, 
DOJ should use the coordination regulations to 
clarify the purpose and contents of Civil Rights 
Enforcement Plans and provide specific proce
dures for CORS' review of these agency planning 
documents. To ensure consistency-in Title VI en
forcement, DOJ also should develop policies and 
guidelines on issues that affect all federally as
sisted programs, such as the increasing use of 
block grant funding. 

Model Regulations 
Finding:DOJhas not issued model Title VI regu
lations to the Federal agencies since the late 
1960s when it promulgated the regulations of the 
U.S. Department of Health, Education, and Wel
fare as model regulations. 689 Most Federal agen
cies have not updated their regulations since that 
time, and none has updated its regulations within 
the past 10 years. As a result the regulations of 
the Federal agencies do not address contem
porary issues and changing laws and policies. In 
particular: 

• The Federal agencies' Title VI regulations do 
not contain the pr~cise definition of "program 
or-activity" created by the Civil Rights Restora
tion Act of 1987 as it applies to Title VI cov
erage and fund termination. 
• The agencies have not updated their regula
tions to reflect the increasing use of block 
grants to distribute Federal program funds to 
State and local government recipients. 
• Generally, the agencies' Title VI regulations 
do not include specific examples of the applica
tion of compliance and enforcement procedures 
in current agency programs. 
• The regulations do not have adequate data 
collection and reporting requirements for 
recipients. 
• The agencies have not updated the appen
dices to their regulations to list the agencies' 
current federally assisted programs covered by 
Title VI. 

As of April 1995, DOJ had suspended develop
ment of a model regulation because of the Nation-

al Performance Review's examination of all agen
cy regulations. 
Recommendation: In support of the National 
Performance Review, DOJ should review all Fed
eral agency regulations and assess whether they 
continue to meet the needs of Title VI enforce
ment. DOJ should assist the National Perfor
mance Review by developing a model regulation 
that corrects deficiencies in the current agency 
regulations and provides consistent regulatory 
procedures. A new model regulation would 
streamline the regulatory review process and 
allow agencies to a:dopt the model with minimal 
adjustment to their own programs. 

DOJ should issue model Title VI regulations 
that address the following issues: 

• the amended definition of "program or ac
tivity'' resulting from the Civil Rights Restora
tion Act; 
• specific requirements and procedures for 
block grant programs; 
• enhanced data collection and reporting re
quirements for Federal agencies. 

In disseminating the model Title VI regula
tions to the agencies, DOJ should emphasize that 
the agencies should demonstrate the application 
of each procedure to specific agency programs. 
DOJ should require the agencies either to include 
program-specific examples in their regulations or 
issue formal guidelines to accomplish that pur
pose. In addition, DOJ should enforce the pro
vision requiring agencies to include an updated 
list of their programs covered by Title VI either in 
the model regulations or through an alternative 
publication that is readily accessible to the gen
eral public. 

Title VI Manual 
Finding: DOJ has never disseminated to the 
Federal agencies in a comprehensive manner its 
interpretation of Title VI and its view of the neces
sary elements of an effective Title VI enforcement 
program. In the early 1980s, DOJ began prepar
ing a comprehensive Title VI manual that was 

689 See p. 75. 
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never issued. The manual would have provided 
the Federal agencies with indepth information on 
Title VI, including analyses of major legal issues 
and detailed enforcement procedures. Most 
Federal agencies indicated that such a manual 
would improve their Title VI enforcement efforts 
immeasurably. In 1995, CORS has begun to 
develop a Title VI manual that will include legal 
history, case precedents, and practical applica
tions of procedures to particular facts. 
Recommendation: DOJ should issue a compre
hensive Title VI manual detailing its interpreta
tion of Title VI and its views of the necessary 
elements of an effective Title VI enforcement pro
gram. This manual should be disseminated to all 
Federal agencies responsible for enforcing Title 
VI. The manual should provide specific proce
dures for conducting complaint investigations 
and compliance reviews, examples of the types of 
data agencies should collect on their recipients 
and beneficiaries and how to use the information 
to identify deficiencies, and instructiop.s for devel
oping civil rights budget justifications and en
forcement planning documents. 

DOJ's Policy Positions 
Civil Rights Restoration Act 
Finding: After the enactment of the Civil Rights 
Restoration Act of 1987, DOJ sent a letter to all 
Federal agencies encouraging them to revise their 
Title VI regulations to reflect the precise defini
tion of"program or activity" included in the act's 
amendment to Title VI.690 However, DOJ has nei
ther drafted new language for model Title VI 
regulations nor issued guidelines on the impact of 
the Civil Rights Restoration Act on the coverage 
of Title VI or its termination remedy. In the 
spring 1995 Civil Rights Forum, DOJ indicated 
that each agency's original Title VI regulations 
reflect the broad interpretation of coverage that 
was restored by the act. However, none of the 
agency Title VI regulations contains the precise 
definition of "program or activity'' or an explana
tion of its application to Title VI coverage or fund 

690 See p. 76. 

691 See p. 76. 

termination. To date, none of the Federal agencies 
has altered its regulations to reflect the clarifica
tions in Title VI provided by the Civil Rights 
Restoration Act. Moreover, DOJ has not reviewed 
the agency regulations to ensure that they con
tain the necessary regulatory, policy, or guideline 
changes.691 

Recommendation: In recognition of the con
fusion created by the decision in Grove City and 
the enactment of the Civil Rights Restoration Act, 
DOJ should require agencies to revise their reg
ulations and provide guidelines for applying the 
definition of program or activity to Title VI cov
erage and fund termination. To assist the agen
cies, DOJ should issue a comprehensive model 
regulation that includes the amended and clari
fied definition of "program or activity" with re
spect to Title VI coverage. DOJ should also 
develop guidelines with examples of covered 
programs and activities to clarify the scope of 
Title VI. Moreover, DOJ should require agencies 
to develop·guidelines that apply the scope of Title 
VI coverage to their federally assisted programs. 

In addition, DOJ should codify the· standards 
for fund termination thathave developed through 
court interpretations and agency practices. DOJ 
should state in the model regulations that agen
cies may terminate funds under two conditions. 
First, an agency may terminate or suspend funds 
if discrimination is found in the program or activ
ity receiving Federal financial assistance, other
wise known as the "pinpointing theory." Second, 
an agency may suspend or terminate funds if the 
federally assisted program is affected by discrim
ination elsewhere in the recipient's operations, 
otherwise known as the "infection theory." POJ 
should issue guidelines interpreting both theo
ries, explaining the courts' interpretations of 
these theories and providing examples of the 
types of discrimination that may "infect" a fed
erally assisted program. To clarify the application 
of these theories, DOJ should require agencies to 
provide guidelines applying these theories to pro
gram-specific fact patterns. The guidelines also 
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should include program-specific examples of re
cipient di~criminatory practices or operations 
that "infect" federally assisted programs. 

Employment Discrimination 
Finding: DOJ's coordination regulations specify 
that Federal agencies have jurisdiction over em
ployment discrimination under Title VI if 1) the 
purpose of a Federal assistance program is _to 
provide employment or 2) the employment dis
crimination causes discrimination against bene
ficiaries of the federally assisted program, regard
less of the program's purpose. 

In 1983, DOJ issued procedures that require 
Federal agencies to refer complaints of employ
ment discrimination against recipients of Federal 
financial assistance to the Equal Employment 
Opportunity Commission, except when the com
plaints also allege other forms of discrimi:i;iation 
by the recipient. The agencies are required to 
handle, on their own, complaints that involve al
legations of both employment discrimination and 
discrimination in other practices of the recipient. 
Recommendation: To facilitate the referral of 
employment discrimination complaints, DOJ 
should require each agency to sign a memoran
dum of understanding with the Equal Employ
ment Opportunity Commission or publish joint 
rules that detail the procedures for referral. In 
addition DOJ should assist agencies in producing 
guidelin~s that provide examples of Title VI
covered employment discrimination that affects 
beneficiaries in specific programs. Moreover, DOJ 
should develop materials for training, education, 
and outreach that explain to potential com
plainants their right to file a claim of employment 
discrimination under both Title VI and Title VII. 

Application of Title VI to Block Grants 
Finding: Although the Federal Government dis
tributes funds increasingly through State con
tinuing programs and block grant programs, D?J 
has never issued guidance to the Federal agencies 
on applying compliance and enforcement proce-

dures to these programs. In 1982, DOJ indicated 
that it would work with the Federal agencies "to 
develop regulations that are consistent with both 
the block grant approach and civil rights require
ments." However, DOJ never developed these reg
ulations. In addition, the Federal agencies have 
neither adjusted their current Title VI enforce
ment procedures nor created new procedures to 
reflect the increasing reliance on State
administered federally assisted programs.692 

DOJ has failed to define clearly the roles and 
obligations of both Federal agencies and State 
recipients in the implementation, compliance, 
and enforcement of Title VI. In April 1995, the 
Assistant Attorney General for Civil Rights 
stated that CORS intends to study block grant 
programs and hold discussions with the Federal 
agencies on the application of Title VI enforce
ment in these programs. 
Recommendation: DOJ should acknowledge 
the expanding role of State government agencies 
in the administration of federally assisted pro
grams and develop regulations, procedures, poli
cies, and guidelines designed specifically for State 
continuing programs and block grant programs. 
In particular, DOJ should recognize that certain 
procedures, such as preaward reviews, must be 
modified to accommodate continuing State pro
grams and State-administere.d block grants. DOJ 
should design model assurances and methods of 
administration specifically for States operating 
continuing programs or block grant funds. 

DOJ also should recognize that block grant 
programs and other State continuing programs 
require the Federal agencies to assume respon
sibility for monitoring the State agencies to the 
same extent that DOJ is required to oversee and 
monitor the Federal agencies. For this reason, 
DOJ should require the Federal agencies to report 
on the compliance and enforcement activities of 
their State recipients and track the Federal funds 
as they are redistributed to subrecipients. DOJ 
should require Federal agencies to conduct more 

692 Seep. 77-78. 
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than a cursory review of assurance forms and 
other documents submitted by State recipients. 
To assist Federal agencies in modifying their pro
cedures to accommodate the increasing reliance 
on State recipients, DOJ should provide training 
to Federal agencies on their expanding oversight 
and monitoring responsibilities. 

Federal Agency Civil Rights Staffing, 
Organizational Structure, and Training 
Federal Agency Civil Rights Staffing 
Finding: DOJ's coordination regulations specify 
merely that "[s]ufficient personnel be assigned by 
a Federal agency to its Title VI compliance pro
gram to ensure effective enforcement of Title VI." 
However, DOJ does not provide formal guidance 
on the number and qualifications of Title VI en
·forcement staff needed for effective enforcement. 
For instance, DOJ does not require that these 
staff be full-time, fully trained civil rights com
pliance officers. 693 

Recommendation: DOJ should issue formal 
guidance on Title VI staffing to the Federal agen
cies. The guidance should clarify not only that 
agencies should have sufficient personnel, but 
that the personnel should be fully trained civil 
rights specialists and that, except for very small 
agencies, they should work full time in external 
civil rights enforcement. In particular, they 
should not divide their time between external and 
internal civil rights matters, nor should they be 
given Title VI enforcement responsibilities as a 
collateral duty. 

Federal Agency Organization 
Finding: DOJ does not provide adequate guid
ance on the organizational structure of Federal 
agencies' civil rights enforcement programs. 
Guidance is given only on an informal basis, such 
as in a checklist published in the Civil Rights 
Forum, or on an intermittent basis, such _as in a 
letter from the Acting Attorney General for Civil 
Rights to the Director of Civil Rights of the U.S. 
Department of Transportation. In these informal 
formats, DOJ has stated that each agency should 

693 See p. 80. 
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have a central civil rights office with authority 
over the agency's programs and that in agencies 
·where civil rights staff are in field offices, the 
central civil rights office should have authority 
over regional and field staff. 694 DOJ has also indi
cated that when internal equal employment op
portunity functions are combined with external 
civil rights enforcement functions, the external 
functions are often overwhelmed by the internal 
employment issues. 
Recommendation: DOJ's position on Federal 
agencies' organizational structure for Title VI en
forcement should be issued in the form of guide
lines for the Federal agencies. These guidelines 
should clarify that: 

• Federal agencies should have a central civil 
rights office with authority over all agency per
sonnel engaged in Title VI enforcement; 
• All regional and field office civil rights spe
cialists should report to that civil rights office, 
rather than to regional directors or adminis
trators; 
• The civil rights office should have a separate 
unit devoted to external civil rights enforce
ment. 

DOJ should also recommend that civil rights 
offices shouldF be removed from the Secretary by 
no more than two layers ofreview. The placement 
of civil rights offices within the agency is critical 
to the office's ability to participate in the agency's 
strategic planning and to ensure that civil rights 
priorities are incorporated into the agency's over
all mission. 

Setting Standards for Agency 
Procedures 
Standards for Preaward Reviews 
Finding: DOJ's coordination regulations do not 
provide specific procedures for conducting pre
award reviews of applicants and recipients. 
Moreover, DOJ has failed to develop guidelines to 
assist agencies in adopting preaward procedures 
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that recognize the different needs of each type of 
major grant program categories, such as categori
cal grants, block grants, and continuing or renew
able grants. In addition, DOJ has not adjusted its 
regulations or guidelines to address the impact of 
declining resources on each agency's ability to 
conduct comprehensive preaward reviews. 

More important, DOJ has not adequately 
resolved the increasing tension between two im
portant goals of Title VI enforcement. Title VI 
compliance and enforcement depends on the deli
cate balance between ensuring Title VI compli
ance before releasing Federal funds and assuring 
that Federal programs reach their intended ben
eficiaries in a timely and effective manner. 
Recommendation: To meet the challenges of 
declining resources and changing funding mech
anisms, DOJ should adopt new preaward require
ments and provide specific guidelines for Federal 
agencies and primary State and local government 
recipients. DOJ should establish a set of basic 
procedures thatwill apply to applicants and recip
ients of all types of Federal grants. DOJ should 
also design preaward guidelines that apply 
specifically to recipients of block grants, formula 
grants, and continuing grants for both govern
mental and nongovernmental recipients. In addi
tion, DOJ should develop procedures that apply 
primarily to individual, corporate, and private 
organization recipients of categorical grants. 

Recognizing the difficulty in conducting com
prehensiye preaward reviews for all recipients, 
DOJ should design, at a minimum, a model as
surance form that will require applicants and 
recipients to demonstrate that their programs are 
in compliance with Title VI as a condition for 
receiving Federal funds. The model assurance 
form should serve as a minimum requirement to 
which each agency may add additional program
specific assurance requirements. At a minimum, 
the form should clearly state that the assurance 
i~ provided as a condition for the receipt of Fed
eral funds, that the applicant or recipient agrees 
to maintain records and submit reports on its 
programs, and that the applicant or recipient will 

require all subrecipients, subcontractors, or sub
grantees to comply with Title VI. 

The model assurance form should include a 
checklist that lists the actions prohibited under 
Title VI·.695 Each applicant and recipient should 
be required to state that it does not engage in any 
of the prohibited activities. In addition, each ap
plicant and recipient should be required to pro
vide information on judicial or administrative 
findings of discrimination against their programs 
and on consent decrees or voluntary compliance 
agreements that are monitored by an agency. 
Each applicant and recipient also should be re
quired to provide information on any pending 
compliance reviews or complaint investigations 
conducted by the funding agency or any other 
agency, including the Department of Justice, the 
Office of Federal Contract Compliance Programs, 
and the Equal Employment Opportunity Com
mission. Each applicant and recipient should be 
required to submit an equal employment oppor
tunity plan with their assurance form. This will 
allow the agency to determine whether the ap
plicant or recipient establishes sufficient proce
dures to prevent discrimination and remedy any 
prior findings of discrimination. Finally, the 
model assurance form should also contain a pro
vision that states that failure to provide the re
quired information is a violation of the assurance 
and may result in suspension or termination of 
funding. 

In addition to collecting a more comprehensive 
assurance form from applicants and recipients, 
DOJ should require all Federal agencies to con
tact DOJ, the Office of Federal Contract Com
pliance Programs, the Equal Employment Oppor
tunity Commission, and any other agency with 
which ithas a delegation agreement or memoran
dum of understanding under Title VI to ensure 
that there are no compliance reviews or complaint 
investigations pending against the applicant or 
recipient. DOJ should facilitate this contact by 
maintaining a comprehensive database of all 
agency compliance reviews and complaints. 

DOJ should distinguish its standards for pre
award review procedures based on the type of 

695 See chap. 4, pp. 171-72. 
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funding provided by each agency. In recognition 
of the increasing reliance on block grant formula 
funding and the large number of continuing pro
gram grants, DOJ should assist agencies in devel
oping preaward procedures to accommodate these 
programs. For example, DOJ should require 
agencies to conduct preaward reviews on all first
time applicants and recipients of block grants, 
formula grants, and continuing program grants, 
regardless of whether the recipient is a State or 
local government entity or a private citizen, cor
poration, or organization. Thereafter, DOJ _should 
require agencies to conduct preaward reviews of 
any continuing or renewing recipient program 
that has not been subject to an agency preaward 
or postaward desk-audit or onsite compliance re
view in the last 2 years. By setting these stand
ards DOJ will be able to balance the resource 
constraints on the funding agencies without ne
glectingthe importance of ensµring initial compli
ance with Title VI. 

Because some agencies provide categorical 
grants to thousands of recipients, DOJ shoul? 
design preaward standards that ensure compli
ance with Title VI while also preventing undue 
delays in the release of funds to recipients. DOJ 
should develop guidelines that require agencies to 
determine through enforcement and manage
ment pladning, what percentage of applica!1ts 
and recipients the agency may reasonably review 
in a year based on their resources and enforce
ment goals. Once the agency establishes this per
centage, the agency should develop a formula to 
set a funding threshold to select recipients for 
preaward reviews. For example, if an agency de
termines that it is feasible to conduct preaward 
reviews for only 5 percent of its program recip
ients, the agency should rank its recipients by a 
variety of factors, including the size of the grants 
received and whether the program involves build
ing a permanent structure with Federal fun~s. 
Thus, for example, if the top 5 percent of recip
ients receive over $1 million or use the funds to 
build permanent structures or facilities, the agen
cy should conduct preaward reviews on all recip
ients who meet these criteria. It is essential for 

696 See p. 83. 

agencies to revisit their formula~ regularly ~s 
part of their budgeting and plannmg process, m 
order to maximize the benefits of the preaward 
review process. By establishing these standards, 
DOJ will be able to ensure that agencies do not 
release funds to noncomplying recipients while 
also preventing unnecessary delays that may 
otherwise affect detrimentally the ultimate pro
gram beneficiaries. 

Standards for Postaward Reviews 
Finding: Although the coordination regulations 
require Federal agencies to implement "effective 
program[s] of post approval reviews," the regula
tions do not offer sufficient guidance on the na
ture ofan effective postapproval review program. 
In particular, they do not distinguish betwe~n 
desk-audit and onsite reviews; they do not explam 
the process by which an agency should ~hoose a 
particular type of review; they do not spec~fy what 
types of information each review should mclude; 
and, they do not require that reviews be con
ducted by the civil rights office; in fact, they en
courage the agencies to include a Title VI com
ponent in·their general program :eviews.696 • 

Recommendation: The regulations should give 
more guidance on postaward reviews. Postaward 
desk-audit reviews should: 1) identify deficiencies 
in recipients' delivery of program services !o ~o
tential and actual participants and beneficianes 
of all races and ethnicities; 2) investigate allega
tions of discriminatory barriers to participation or 
disparate treatment in participation; 3) evaluate 
recipients' public education and program acces
sibility; and 4) identify recipients' needs for tech
nical assistance or further onsite reviews. The 
regulations should distinguish between desk
audit reviews and onsite compliance reviews. 
DOJ also should develop desk-audit procedures 
for continuing State programs and block grants 
thatwill assist the agencies in tracing the Federal 
funds from primary recipients to their sub
recipients. Moreover, DOJ should specify that all 
civil rights reviews should be conducted by fully
trained equal opportunity specialists, rather than 
by program personnel. 
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Standards for Sanctions 
Finding: DOJ's coordination regulations direct 
agencies to initiate "appropriate enforcement pro
cedures" against recipients who have been found 
in noncompliance and who do not enter into com
pliance voluntarily. DOJ's guidelines specify 
courses of action a Federal agency may take when 
it cannot achieve compliance voluntarily. Because 
the threat of fund termination often compels re
cipients to comply voluntarily, the ultimate sanc
tion is rarely used. 

DOJ policy in this area is insufficient to ensure 
that Federal agencies are aware of all the poten
tial sanctions available under Title VI, such as 
temporary suspension of funds, conditions on con
tinued funding, damages and attorney fees, ter
mination offunding, and referral to DOJ. 

The Federal agencies have interpreted too nar
rowly their options for sanctioning recipients 
under Title VI. Agencies often limit their options 
to full termination of funds or referral to DOJ for 
litigation. Furthermore, agencies often fail to 
monitor their voluntary compliance agreements 
to ensure that recipients continue to correct the 
agreed-upon deficiencies. DOJ is neither provid
ing active leadership to convey to the agencies the 
variety of alternative resolution mechanisms at 
their disposal nor encouraging the agencies to be 
aggressive in using those methods. 
Recommendation:DOJ should require agencies 
to develop mechanisms to monitor voluntary com
pliance agreements and ensure that recipients 
maintain their commitment to correct their de
ficiencies. DOJ should require that the agencies 
conduct periodic reviews and offer technical assis
tance to assist the recipient in correcting its de
ficiencies. 

Although DOJ should continue to encourage 
agencies to seek compliance voluntarily, DOJ 
should provide guidelines and specific examples 
for determining when an agency should seek full 

697 Seep. 87. 

fund termination or when temporary suspension 
is appropriate. For example, DOJ should recom
mend temporary suspension when a recipient 
fails to correct voluntarily a technical deficiency 
in its assurance form, but recommend fund ter
mination when the recipient refuses to eliminate 
a discriminatory barrier to full participation in its 
program. 

To prevent noncomplying recipients from bene
fiting from their noncompliance, DOJ should con
duct a study to determine whether it should con
sider establishing a monetary sanction en
forcement option. The monetary sanction or fine 
would be remedial not punitive, and would allow 
an agency to recover the costs resulting from the 
recipient's noncompliance, such as the cost of the 
agency's investigation or the cost of enforcement 
litigation. This option would be particularly im
portant when fund termination is inappropriate, 
such as when the deficiencies occur in a recip
ient's program that involves the completed con
struction of permanent structures. The threat of 
a remedial monetary fine or sanction may also 
serve to deter a recipient from using Federal 
funds to support a discriminatory program. 

Standards for Technical Assistance 
Finding: Given the complexity of Title VI re
quirements and the increasing tendency for Fed
eral agencies to delegate Title VI compliance 
responsibilities to State and local recipient agen
cies, the need for agencies to develop comprehen
sive programs of technical assistance has become 
increasingly apparent. However, the DOJ coor
dination regulations do not require Federal agen
cies to offer technical assistance to recipients of 
Federal financial assistance to help them comply 
with Title VI and other civil rights statutes.697 

DOJ has failed to require, through its coordina
tion regulations or in a Title VI manual, the 
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agencies to provide technical assistance and 
guidance to State and local recipient agencies. 
Recommendation: The regulations should. re
quire Federal agencies to provide a thorough pro
gram of technical assistance to their recipients. 
DOJ should require the agencies to provide tech
nical assistance not only by request, but also 
when agencies identify deficiencies through desk
audits, compliance reviews, or reviews of recip
ients racial and ethnic data. 

Standards for Outreach and. Education and 
Community Group Liaison 
Finding: Although DOJ's coordination regula
tions contain a section on "Public dissemination of 
Title VI information," the requirements in the 
coordination regulations are insufficient because 
they do not require Federal agencies to conduct a 
comprehensive public education and outreach 
program. For instance, the coordination regula
tions do not require Federal agencies to initiate 
campaigns to inform the public about the exist
ence of Title VI and the nature ofits requirements 
for the agencies' particular programs, to hold civil 
rights conferences, or to maintain regular ties to 
community groups for the purpose of both inform
ing them about Title VI and learning about the1r 
civil rights concerns. 698 

Recommendation: The regulations should re
quire Federal agencies to have an ongoing, com
prehensive education and outreach program to 
inform applicants, recipients, beneficiaries, and 
the public about Title VI as it relates to their 
federally funded programs. 

Standards for Monitoring State and Local Title 
VI Compliance Activities 
Finding: Most agencies provide funding to State 
and local governments through continuing pro
grams and block grants. The Federal agencies 
rely on the State and local governments to ensure 
Title VI compliance by their subrecipients. In ef
fect, the State and local government agencies 
have the same responsibilities over their sub
recipients that the Federal agencies have over 
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their nongovernmental recipients. However, 
DOJ's coordination regulations do not require 
Federal agencies to monitor State and local gov
ernment recipients' Title VI compliance pro
grams, nor do they give guidance on the proper 
relationship between State and local govern
ments and the Federal agencies.699 

Recommendation: As Federal agencies rely in
creasingly on State and local government agen
cies to administer federally assisted programs, 
DOJ should provide guidance on the proper re
lationship between Federal agencies and their 
State and local recipients. DOJ should recognize 
that the relationship between Federal agencies 
and their State and local government recipients 
requires different enforcement procedures than 
those designed for ensuring Title VI compliance in 
programs operated by nongovernmental recip
ients of categorical grants. DOJ should create a 
formal oversight process that requires Federal 
agencies to oversee not only the State's compli
ance with Title VI, but also the State's methods of 
administration, policies, and procedures for mon
itoring the programs and activities of its sub
recipients. 

Because Congress intends to diminish the role 
of the Federal Government in domestic programs 
by creating State-administered biock grants, DOJ 
should consider developing a formal relationship 
with State and local government block grant re
cipients. To ensure that State and local govern
ments monitor the compliance activities· of their 
subrecipients, DOJ should create a model delega
tion agreement between Federal agencies and 
their State and local government recipients. DOJ 
should design a formal delegation agreement that 
outlines specific compliance and enforcement du
ties for State and local recipients and establishes 
monitoring and oversight procedures for the Fed
eral agencies. The delegation agreement should 
include procedures for conducting compliance re
views, complaint investigations, outreach anded
ucation, and racial and ethnic data collection. 
This type of delegation agreement will create 
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accountability, while also allowing Federal agen
cies to rely on State and local governments to 
conduct their own compliance and enforcement 
activities. 

Enforcement Support Activities: 
Oversight of Federal Agencies' Title VI 
Enforcement Programs 

Executive Order 12,250 gives DOJ the respon
sibility to oversee the Federal agencies' Title VI 
enforcement programs to ensure that they are 
effectively and consistently enforcing the statute. 
However, CORS has ceased to conduct critical 
oversight activities, such as the interagency sur
vey and onsite reviews of Federal agencies, that 
would allow it to determine whether the agencies 
are in compliance with Title VI. 

DOJ's coordination is ineffective because its 
monitoring of Federal agency enforcement efforts 
is limited to a cursory review of Civil Rights Im
plementation Plans. 700 These reviews do not give 
DOJ enough information on the daily operations 
of the Federal agency civil rights offices or their 
long-term planning and budget needs. Without 
this information, DOJ has not been able to ensure 
that the Federal agencies are devoting the resour
ces necessary to fund comprehensive Title VI im
plementation, compliance, and enforcement pro
grams. In addition, DOJ does not monitor the 
Federal agencies' oversight of their State and lo
cal government recipients. Without effective Fed
eral monitoring of State and local recipient pro
grams, DOJ and the Federal agencies cannot en
sure nondiscrimination in the use of Federal 
funds. 

Enforcement Plans 
Finding: Although DOJ's coordination regula
tions require the submission of enforcement 
plans, DOJ has replaced the Civil Rights Enforce
ment Plan with the Civil Rights Implementation 
Plan. The Civil Rights Implementation Plan is the 
only plan the Federal agencies submit to CORS 
for review; however, it does not address suffi
ciently the elements necessary for comprehensive 
civil rights enforcement planning. Although 

DOJ's coordination regulations require time
tables for compliance activities and a demonstra
tion of staff allocations, the agency Civil Rights 
Implementation Plans rarely contain sufficient 
planning information. In addition, CORS does not 
hold agencies accountable to their planning docu
ments from year to year. 
Recommendation: DOJ should enforce the re
quirement in its coordination regulations that 
Federal agencies prepare annual Title VI enforce
ment plans. In particular, CORS should issue 
guidelines to Federal agencies on the preparation 
of Title VI enforcement plans or revise its Guide
line on Agency Implementation Plans to include 
enforcement planning. CORS should define the 
procedures and terms necessary for developing an 
agency Civil Rights Enforcement Plan, such as 
preaward reviews, postaward desk-audit reviews, 
compliance reviews, complaint investigations, 
and data collection. 

A Civil Rights Enforcement Plan should be a 
planning tool designed to ensure that Federal 
agencies meet their civil rights obligations. An 
enforcement plan demonstrates the relationships 
among each agency's statutory obligations, goals 
and objectives, priorities, initiatives, tasks, an
ticipated outcomes, prior accomplishments, staff 
allocations, resources, and program costs. More
over, enforcement plans should include an anal
ysis of an agency's accomplishments as compared 
to their goals and objectives. A formal review ofan 
agency's goals and accomplishments from year to 
year holds agencies accountable for their respon
sibilities and activities. 

In addition, CORS should require agencies to 
show a nexus between their civil rights activities 
and the costs of these activities. It is important for 
agencies to demonstrate their program expendi
tures and resources in addition to the salaries of 
the staff allocated to these activities. CORS 
should use this information to determine whether 
each agency is providing funds for specific Title VI 
activities, and the agencies should use CORS' 
assessment to support their own budget requests. 

It is essential for CORS to consult with the 
Federal agencies in order to develop policies and 
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procedures that serve the needs and practices of 
Title VI compliance and enforcement programs, 
while also ensuring that the agencies conduct and 
report on the programs that are essential to com
prehensive Title VI compliance. It is essential 
that CORS develop definitions and procedures 
that serve the practical needs of each agency's 
federally assisted programs and civil rights pro
grams, rather than conipel agencies to manipu
late their data to meet impractical and unrealistic 
categories. 

DOJ Guidelines for Implementation Plans 
Finding: Few, if any, agencies are complying 
with the DOJ Guideline for Agency Implementa
tion Plans. Few of the plans provide sufficient 
information for CORS or the general public to 
garner an understanding of their civil rights 
programs, and none of the plans is used or could 
be used as management tools by the agencies. 
None of the agencies followed DOJ's Guidelines in 
preparing the sections on long-range policy goals 
and major and short-term objectives. 701 Despite 
these evident deficiencies, CO:RS never rejects an 
agency's Civil Rights Implementation Plan. 702 

Given the poor quality of mo.st agencies' Civil 
Rights Implementation Plans, and given that re
viewing the plans is currently CORS' only means 
of overseeing agencies' civil rights enforcement 
programs, it is surprising that CORS never re
jects an agency's plan. Generally, CORS is satis
fied with any plan of an agency that CORS staff 
believe has a good civil rights enforcement pro
gram. Apparently CORS is making no effort to 
ensure that the Federal agencies comply with 
DOJ's Guidelines. 703 

Recommendation:IfCORS chooses to maintain 
the current Civil Rights Implementation Plan 
process rather than requiring agencies to submit 
Civil Rights Enforcement Plans, then DOJ should 
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ensure that all agencies submit quality Civil 
Rights Implementation Plans that conform to 
DOJ's Guideline on Agency Implementation 
Plans. When a plan does not meet DOJ's mini
mum standards, DOJ should return the plan to 
the agency for revision. 

Quality of DOJ's Review of Civil Rights 
Implementation Plans 
Finding: Although DOJ review of Civil ·Rights 
Implementation Plans can provide an overview of 
the Federal agencies' Title VI enforcement pro
grams, Civil Rights Implementation Plans do not 
provide enough information for CORS to monitor 
effectively the quality of the agencies' Title VI 
enforcement programs. 704 The Civil Rights Imple
mentation Plans are not a good substitute for 
other oversight mechanisms, in particular, inter
agency surveys and onsite reviews. 705 Therefore, 
DOJ's current practice of relying almost exclu
sively on reviews of Federal agencies' Civil Rights 
Implementation Plans as its sole method of over
seeing the agencies' Title VI enforcement pro
grams is unacceptable. 

At times, DOJ has not compelled Federal agen
cies administering federally assisted programs to 
submit Civil Rights Implementation Plans. In one 
instance, DOJ refused to sign a letter drafted by 
CORS requesting that the Department of Trans
portation submit a plan as required by DOJ's 
coordination regulations. 706 

Recommendation: DOJ should provide CORS 
with sufficient resources to conduct effective over
sight of the Federal agencies' Title VI programs. 
In particular, DOJ should allocate resources to 
supplement CORS' review of Civil Rights Imple
mentation Plans with other oversight mech
anisms, including interagency surveys and onsite 
reviews of the Federal agencies' Title VI pro
grams. 
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CORS' review of the Civil Rights Implementa
tion Plans should include holding the agencies 
accountable from year to year for their planning. 
For example, ifan agency plan indicates that the 
agency intends to complete 10 compliance reviews 
during the year but it failed to do so according to 
the following year's plan, CORS should require 
the agency to explain and justify its deficiency. A 
comparison of agency plans from year to year will 
allow CORS to identify repeated deficiencies and 
provide assistance to remedy the problems. 

lnteragency Surveys 
Finding: Until 1981, CORS utilized interagency 
surveys as a proactive step in ascertaining the 
strengths and weaknesses of enforcement pro
grams for Federal agencies that provide financial 
assistance.707 These surveys were extremely valu
able for making both DOJ and the Federal agen
cies aware of problems in the agencies' Title VI 
enforcement programs. They provided an excel
lent opportunity for DOJ to suggest changes that 
would increase the effectiveness of the agencies' 
Title VI enforcement programs. The consensus of 
CORS managers and staff is that DOJ should 
reinstitute interagency surveys.708 

Recommendation: DOJ should reinstate inter
agency surveys, administered on a regular basis, 
as one key mechanism for overseeing the Federal 
agencies' Title VI programs. Given that no inter
agency surveys have been conducted since 1980, 
DOJ should initially administer the interagency 
survey to all Federal agencies with Title VI enfor
cement responsibilities. Afterwards, the survey 
can be administered periodically. 

Onsite Reviews of Federal Agencies 
Finding: CORS does not conduct onsite audits of 
Federal agencies' Title VI enforcement programs. 
DOJ's own coordination regulations give the As
sistant Attorney General for Civil Rights consid
erable authority to move beyond a mere paper 
review process provided through the Civil Rights 

707 See p. 101. 

708 See p. 103. 

709 Seep. 103. 

710 See p. 104. 

Implementation Plans and the interagency sur
veys. The regulations state that "the Assistant 
Attorney General may issue such directives and 
take such action as he deems necessary to ensure 
that Federal agencies fulfill their responsibilities 
under Title VI."709 CORS managers and staffsup
port the use of onsite audits to ensure enforce
ment of Title VI by the Federal agencies.710 

Recommendation: DOJ should use onsite re
views of Federal agencies' enforcement programs 
as a key mechanism for overseeing the Federal 
agencies' Title VI programs. DOJ should use on
site reviews to examine each agency's internal 
structure, the efficiency of their daily activities, 
and their compliance with DOJ directives and 
procedures. Onsite reviews are particularly im
portant for decentralized agencies and agencies 
with regional and field offices. DOJ should also 
use onsite reviews to identify deficiencies that can 
be corrected through training and technical assis
tance. 

Letters of Findings Project 
Finding: One way in which DOJ can ensure that 
the Federal agencies are fulfilling their respon
sibilities under 'llitle VI in a consistent manner is 
for CORS to review agencies' letters of findings to 
determine whether agencies are correctly apply
ing the law. However, CORS has never imple
mented its planned "Letters of Findings Project." 
Under the project, CORS required each agency to 
submit their letters of findings detailing the re
sults of their complaint investigations.. CORS 
would review the letters of finding to ensure con
sistent enforcement of all the statutes covered by 
Executive Order 12,250. CORS also planned to 
establish a system to identify and codify the major 
civil rights issues raised in the letters of find
ing.711 In 1995, DOJ has suspended its plans to 
revive the letters of finding project. 
Recommendation: CORS should revive and im
plement its letters of findings project in order to 
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assist CORS in its review of agency Title VI pro
grams. Reviewing the letters of finding allows 
CORS to examine agency policies and determine 
if the agencies are complying with Title VI laws, 
regulations, and policies. The review litlso pro
vides CORS with another opportunity to identify 
potential deficiencies in an agency's Title VI com
pliance and enforcement program. 

Facilitation and Monitoring of Delegation 
Agreements 
Finding: Because many recipients receive Fed
eral financial assistance from more than one 
agency to fund similar or related activities, the 
Federal agencies need cooperative programs or 
delegation agreements to prevent an overlap in 
Title. VI enforcement. In accordance with Execu
tive Order 12,250, DOJ has prepared a model 
memorandum of understanding to encourage co
operation among the agencies and to assist agen
cies in the development of delegation agree
ments.712 

Although the DOJ model effectively details the 
responsibilities of both the lead agency and the 
delegating agency, DOJ has not clearly defined 
CORS' responsibility to coordinate and monitor 
delegation agreements. Under the prototype 
agreement, CORS relies on the lead agency to 
provide CORS with copies of all letters of findings 
and notify CORS of any referrals for litigation. 
DOJ does not require the lead agency to provide 
summary information to CORS or to ensure that 
the information is received by the delegating 
agency in time for inclusion in either agency's 
Civil Rights Implementation Plan.713 However, 
CORS has not taken any affirmative or proactive 
steps to ensure that the cooperative arrange-

711 See p.105. 

712 See p. 106-07. 

713 Seep.107. 

714 Seep. 107. 

715 Seep.109. 

716 Seep.109. 

ments are serving the compliance needs of the 
agencies. Instead, CORS simply treats the lead 
agency's duties under the delegation agreement 
as part of its overall Title VI enforcement ac
tivities without recognizing the additional re
sponsibility the lead agency has accepted.714 A 
senior CORS staff member expressed concern 
that CORSis "prettyfarremoved"from the opera
tions of the delegation agreements. Because it 
does not monitor the agreements actively, CORS 
is dependent on the agencies to notify it of any 
problems with the delegation system. 715 

Recommendation: CORS should actively mon
itor all delegation agreements between Federal 
agencies. CORS should require lead agencies to 
provide information on their activities under dele
gation agreements separately from the Title VI 
compliance and enforcement they conduct for 
their own recipients. CORS also should require 
the lead agency to provide information on its en
forcement activities to the delegating agency so 
that the delegating agency will be aware of the 
compliance status of its recipients. Moreover, 
CORS should use information provided by both 
the lead agency and the delegating agency to 
determine if the delegation agreement continues 
to serve the needs of both agencies. 

Litigation Support 
Finding: As the DOJ unit with specialized 
knowledge of Title VI, CORS should play an ac
tive role in DOJ's Title VI litigation. Although 
CORS is not a litigation section in CRD, CORS is 
authorized to provide civil rights litigation sup
port to DOJ's litigating sections. 716 A Commission 
review of DOJ reports on its Executive Order 
12,250 activities going back to 1980 revealed only 
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two instances in which the reports cited litigation 
support activities relating to Title VI. Thus, 
CORS' Title VI legal support activities have been 
minimal since its creation in 1979.717 

CORS does not have a close working relation
ship with the CRD sections empowered to litigate 
under Title VI. When a Federal agency requests 
that DOJ litigate a Title VI case, the agency com
municates directly with the section litigating the 
case, and there is no necessary CORS involve
ment. CORS does not record or monitor the Title 
VI cases referred to CRD's litigation sections. 
Therefore, DOJ does not have a mechanism for 
ensuring that CORS' expertise on Title VI en
forcement is utilized in DOJ's Title VI litigation 
activities.718 

Because all DOJ cases are litigated by attor
neys in divisions defined by broad subject matter, 
DOJ does not have litigating attorneys who spe
cialize in Title VI.719 Furthermore, agencies may 
refer cases for litigation that do not fit naturally 
:iil.to the subject-matter expertise of any of the 
existing CRD sections. 
Recommendation:DOJ should transfer Title VI 
litigation authority from CRD's litigation sections 
to CORS and provide CORS with litigation attor
neys. This is particularly important for cases that 
are not within the expertise of CRD's litigation 
sections. However, CORS should seek assistance 
from the specific CRD program litigation section 
that may have program expertise to contribute on 
issues such as public housing, education and de
segregation, and empl9yment. In addition, CORS 
should initiate complaints alleging a pattern or 
practice ofdiscrimination under the existing pro
visions in some block grant statutes, and under 
Title VI ifCongress amends the statute to include 
this cause of action. 720 

717 See pp. 109-11. 

718 See pp. 109-11. 

719 See pp. 109-11. 

In the event that DOJ does not transfer Title 
VI litigation authority to CORS, DOJ should re
quire agencies to notify CORS when referring 
Title VI cases to DOJ for litigation. CORS should 
actively monitor all Title VI cases litigated by 
DOJ, and the CRD litigating divisions should con
sult with CORS on all Title VI cases. 

Legal Assistance and Interpretations 
Finding: DOJ's 1981 "Implementation Plan for 
Executive Order 12,250" specified that DOJ 
would provide legal assistance in the form of for
mal legal opinions and reviews of regulations, 
issues, policies, and questions oflaw.721 However, 
DOJ has not been proactive in providing agencies 
with legal assistance and policy interpretations 
with respect to Title VI in recent years. 722 

Recommendation: DOJ should revive its legal 
assistance and policy interpretation function. 
DOJ should regularly review agencies' regula
tions, policies, and findings to ensure that they 
are consistently applying the law. Furthermore, 
DOJ should encourage Federal agencies to seek 
its assistance on legal and policy matters. By 
providing Federal agencies with legal assistance 
in this form, DOJ would be better able to identify 
critical issues affecting Title VI enforcement and 
correct those problems. 

DOJ Oversight of State and Local Recipient 
Agencies 
Finding: Executive Order 12,250 requires the 
Federal agencies, not DOJ, to ensure that State 
and local agency recipients of Federal funds are in 
compliance with Title VI. However, the increasing 
reliance on State and local agencies to administer 
Federal program funds has created obstacles for 
civil rights compliance and enforcement. How
ever, DOJ has not examined the impact of block 

720 For a further discussion of pattern or practice authority, seep. 132. 

721 See pp. 111-12. 

722 See pp. 111-12. 
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grants and other continuing State programs on 
Title VI implementation, compliance, and en
forcement. Under block grant programs and other 
continuing State programs, States, in effect, as
sume the same civil rights responsibilities over 
their subrecipients that the Federal agencies 
have over State recipient agencies. This places 
the States in a position to monitor the distribution 
of block grant funding to their subrecipients; how
ever, few consistent and effective Federal mech
anisms exist to ensure that States sufficiently 
oversee and monitor the Title VI compliance ac
tivities of their subrecipients. Although ulti
mately the Federal ag~ncies remain accountable 
for Title VI compliance by all of their recipients 
and subrecipients, the State's broad discretion to 
redistribute Federal funds to subrecipients has 
prevented the Federal agencies from tracking the 
Federal dollars and retaining control over their 
program recipients and subrecipients. 

Moreover, block grant funding requires Fed
eral agencies to assume responsibility for oversee
ing and monitoring the State agencies to the same 
extent that the Department of Justice is required 
to oversee and monitor the Federal agencies. In 
programs in which a funding agency provides 
Federal financial assistance exclusively to State 
agencies for redistribution to subrecipients rather 
than to direct recipients, the agency's primary 
function is to oversee and monitor Title VI en° 
forcement as conducted by the relevant State 
agency. 

Despite these barriers to effective Title VI im
plementation, compliance, and enforcement, DOJ 
has not required Federal agencies to establish a 
formal delegation of authority or memorandum of 
understanding in order to create accountability 
for Title VI activities. Furthermore, DOJ does not 
monitor the Title VI enforcement activities of 
State and local government recipients even 
though their role with respect to their subrecip
ients is similar to the role of the Federal agen
cies.723 

723 See p. 112. 

724 See pp. 112-13. 

Recommendation: CORS should recognize and 
analyze the unique civil rights enforcement re
lationship created ·by relying on State and local 
government recipients to monitor the compliance 
activities of their subrecipients. CORs should es
tablish regular contact with State and local agen
cies with Title VI compliance responsibilities. 
CORS should provide them with technical assis
tance and training, and review their activities to 
ensure that Title VI is enforced at the State and 
local level. Without regular contact with State 
and local recipients, DOJ cannot determine 
whether the Federal funding agencies, whose re
sponsibility it is to ensure that their State and 
local agency recipients are in compliance with the 
law, are complying with Title VI. 

Moreover, CORS should establish procedures 
requiring Federal agencies to enter into formal 
delegation agreements or memorandum of under
standing with State and local government recip
ients to clarify the responsibilities of each entity 
and provide accountability for their Title VI ac
tivity or inactivity. These agreements should re
quire recipients to provide methods of admin
istration and notification to complainants regard
ing their right to file complaints either with the 
State or local recipient or the Federal funding 
agency. To assist the Federal agencies and 
facilitate this process, CORS should develop a 
model agreement. Moreover, CORS should mon
itor these agreements along with delegation 
agreements between Federal agencies. 

Comment on Proposed Legislation 
Finding: Reviewing proposed legislation is an 
essential element of CORS' mandate to ensure 
consistent and effective enforcement of Title VI. 
Currently CORS' activities are limited to com
menting on legislation that directly involves civil 
rights. However, CORS does not analyze new 
funding statutes or other legislation that may 
pose a strain on civil rights enforcement for the 
Federal agencies or DOJ.724 
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Recommendation: CORS should review pro
posed legislation not only involving civil rights 
directly, but also provisions creating or affecting 
Federal financial assistance programs or the 
scope of Federal agency authority and procedures, 
such as welfare reform, health care reform, agen
cy downsizing under the National Performance 
Review, and regulatory flexibility provisions. 
CORS should draft formal comments to Congress 
under the Assistant Attorney General for Civil 
Rights' signature and prepare testimony, ifneces
sary, to voice CRD's opinions and provide sug
gested amendments. Through this process, CORS 
may ensure that Congress is informed of the civil 
rights consequences of its legislation. 

Review of Fund Termination and Suspension 
Decisions 
Finding: The Federal agencies are not regularly 
providing DOJ with notice of their fund termina
tion and suspension decisions as required in 
DOJ's guidelines, and DOJ is not reviewing the 
decisions. 
Recommendation: DOJ should enforce its re
quirement that Federal agencies provide CORS 
with notification of all fund termination and sus
pension decisions. Notification is important so 
that CORS may be able to assist the Federal 
agencies with their voluntary compliance efforts 
to prevent a termination action. DOJ should re
view these decisions and determine if the agency 
action was appropriate. 

Coordination Initiatives and Agency 
Liaison Activities 

Under Executive Order 12,250, CORS is au
thorized to conduct public education and outreach 
programs and .community groups liaison activ
ities relating to Title VI and to provide a variety 
of forms of assistance, such as technical support, 
training, and communicating information on Title 
VI, to Federal agencies to help them better en
force Title VI. CORS was actively engaged in Title 
VI-related outreach and education activities 

725 Seep. 114. 

726 See pp. 114-15. 

727 See pp. 115-16. 

when it first began. However, CORS has virtually 
ceased its involvement in this area.725 

Public Outreach and Education 
Finding: Given the far reach of Title VI and the 
public's inexperience with the scope of this stat
ute, a national program to inform the public 
broadly about Title VI is needed. As the Federal 
coordinator for all Title VI enforcement activities, 
CORS is the logical entity to conduct public edu
cation and outreach programs. 726 

Recommendation: CORS should undertake a 
comprehensive nationwide campaign to educate 
the general public about Title VI. CORS should 
establish and maintain relationships with organ
izations and associations concerned with civil 
rights by utilizing a variety of techniques and 
strategies to ensure an effective and mutually 
rewarding relationship with DOJ's stakeholders 
and customers. For example, CORS should par
ticipate in meetings and conferences, conduct on
site visits, and prepare and distribute brochures, 
pamphlets, handbooks, and exhibits. As the 
primary liaison between DOJ and its constituen
cy, CORS should identify existing and emerging 
issues that are of concern to the community and 
communicate these issues to the Federal agen
cies. CORS should prepare materials on a variety 
of topics, including procedures for filing com
plaints under Title VI, the relationship between 
Title VI and Title VII complaints in federally 
assisted programs, and the impact of health care 
reform on civil rights. In recognition of the impor
tance of outreach and education programs to pro
active Title VI enforcement efforts, CORS should 
establish a separate unit to perform these func
tions. 

Liaison with Community Groups 
Finding: In recent years CORS has had "very 
minimal" contact with civil rights organizations 
either to discuss policies or to promote coopera
tion_121 
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Recommendation: To ensure that CORS' im
plementation of its Title VI coordination respon
sibilities is responsive to the civil rights concerns 
of the community, CORS needs to reach out to 
community organizations to seek their advice and 
suggestions .on important civil rights issues and 
ways of improving the Title VI enforcement effort. 
CORS should maintain regular contact with com
munity organizations and civil rights groups as 
well as other concerned citizens to ensure that its 
Title VI coordination and oversight activities are 
responsive to the concerns of the community. 
CORS should seek guidance and proposals from 
these entities on its Title VI enforcement prior
ities, policies, and activities. 

Technical Assistance 
Finding: The regular provision of technical assis
tance in a variety of forms to Federal agencies 
responsible for enforcing Title VI is an important 
function of CORS. However, CORS has not pro
vided technical assistance to agencies concerning 
Title VI, except on an ad ;hoc basis. However, 
CORS has provided substantial amounts of tech
nical assistance on other civil rights statutes, 
such as the Americans with Disabilities Act.728 

Furthermore, in its preliminary draft recommen
dations to the new Assistant Attorney General, 
the only recommendation for reviving CORS' 
Title VI technical assistance programs is a recom
mendation that CRD "convene periodic conferen
ces and meetings for Federal agencies . . . to 
provide policy guidance, technical assistance, and 
training. "729 

Recommendation: CORS' agency coordinators 
should provide technical assistance to Federal 
agencies on a regular basis. CORS should assist 
agencies through position papers and model docu
ments, not merely through conferences and meet
ings. In addition, CORS should provide technical 
assistance proactively when it identifies deficien
cies in an agency?s program, rather than waiting 

728 See pp. 116-18. 

729 Seep. 117. 

730 See pp. 118--20. 

731 See p. 119. 

for requests from the agencies. CORS should also 
offer technical assistance routinely when new 
statutes, regulations, or policies are issued. 

Civil Rights Training 
Finding: A major problem facing civil rights of
fices throughout Federal Government is a dearth 
of civil rights personnel who are knowledgeable 
about Title VI. Thus, the need for systematic, 
governmentwide Title VI training is evident. 
CORS is the logical entity to spearhead such an 
effort. However, CORS has not provided training 
activities exclusively addressing Title VI issues. 
Instead, CORS has included general Title VI in
formation in its programs addressing other civil 
rights issues. The training has been limited to· 
"seminars" on Title VI history and agency respon
sibilities under Title VI.730 Although CORS staff 
support increased DOJ involvement in providing 
Title VI training, DOJ does not appear to be con
templating devoting more resources to its Title VI 
training activities. 731 

Recommendation: CORS should establish a ci
vil rights training center to develop a govern
mentwide approach to civil rights training. The 
training center should conduct training in all civil 
rights issues for Federal, State, and local govern
ment agencies and judicial offices, universities, 
private industry firms and businesses, members 
ofthe legal community, community organizations 
and interest groups, and the general public. The 
center should develop programs and materials to 
train individuals in a variety of issues and areas, 
such as the relationship between federally as
sisted programs and civil rights laws, grant ap
plication procedures, implementation and com
pliance procedures, and the development of 
methods of administration. The center should tar
get its training programs to address identified 
deficiencies. 

The training center also should provide grants 
to organizations that conduct civil rights training 
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in their areas of expertise, such as elementary 
and secondary education, higher education, job 
training programs, health and welfare services, 
public housing, and environmental justice. This 
will allow the training center to provide its par
ticipants with program-specific training presen
tations and materials. 

Network and Clearinghouse for the Federal 
Agencies 
Finding: Because of the number and variety of 
Federal financial assistance programs, it is cru
cial for CORS to serve as a central repository for 
information and assistance on Title VI. However, 
CORS currently does not function effectively in 
this area.732 

Recommendation: CORS should devote addi
tional resources to its clearinghouse function. 
CORS should develop a comprehensive computer 
database to coordinate the enforcement activities 
ofthe Federal agencies. CORS should maintain a 
reference library and clearinghouse of Federal 
agencies' strategic plans, regulations, policies, 
guidelines, and manuals to share with other agen
cies interested in developing their own materials. 
In addition, CORS should maintain a library ofits 
briefs and court documents so that other agencies 
may use its legal analysis and arguments as a 
reference for their own administrative actions. 
Moreover, CORS should use these materials to 
develop training materials and education and out
reach programs. 

The Civil Rights Forum 
Finding:In the past, CORS provided information 
to Federal agencies and the general public on 
matters relating to Executive Order 12,250 
through the periodic publication of the Civil 
Rights Forum (formerly the Title VI Forum). Al
though the Forum was an extremely valuable 
source of information on Title VI developments, 
over the objections of both CORS and CRD, DOJ 

discontinued publication of the Forum until 
spring 1995. 
Recommendation:As DOJ resumes publication 
and distribution of the Civil Rights Forum for 
Federal agencies and community organizations, it 
should include in CORS' budget statement the 
specific costs of publication, such as staff hours 
and publication and distribution costs. In addi
tion to updating readers on issues, legislation, 
administrative and court decisions, and agency 
activities that all involve civil rights directly, the 
Forum should include discussions of issues that 
may indirectly affect civil rights implementation, 
compliance, and enforcem~nt. DOJ should also 
ensure that the Forum is distributed not only to 
Federal agency civil rights offices, but also to 
Federal agency program and grant offices. 
Moreover, DOJ should distribute the Forum to 
recipients of Federal financial assistance, par
ticularly State and local governments. 

lnteragency Coordination 
Finding: Although DOJ has participated in an 
Interagency Coordinating Council focused on sec
tion 504 of the Rehabilitatidn Act of 1973, it has 
not regularly coordinated with other Federal 
agencies on Title VI. CORS' managers and staff 
support expanding the role 'Of the Council to in
clude Title VI or creating ail.other council to ad
dress issues related to Title VI. 
Recommendation: As part of its Executive 
Order 12,250 leadership re~ponsibilities, CORS 
should· conduct regular coordination meetings 
with the Federal agencies to discuss issues re
lated to Title VI enforcement. CORS should hold 
these meetings either by expanding the scope of 
the Interagency Coordinating Council, or by cre
ating a forum devoted excl:usively to Title VI. 
Periodic meetings will give the agencies an oppor
tunity to raise new issues, while allowing CORS 
to address common concerns. 

732 See pp. 120-22. 
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Chapter4 

Requirements and Key Elements of a Title VI Enforcement 
Program 

Introduction 

Almost every executive department or agency 
administers at least one federally assisted 
program1 that is subject to the requirements 

of Title VI. These programs distribute hun,dreds 
of billions of dollars in Federal spending annually 
and affect.virtually every.aspect of American life. 
Pursuant to Title VI, every executive agency "em
powered to extend Federal financial assistance to 
any program or activity by way of grant, loan, or 
contract" has a legal obligation to ensure that all 
persons regardless of their race, color, or national 
origin are afforded equal opportunity to benefit 
from that assistance.2 To fulfill this obligation, 

each agency must have a comprehensive and pro
active Title VI enforcement program to eliminate 
and prevent discrimination in each of the federal
ly assisted programs it administers. 

Pursuant to Executive Order 12,250,3 every 
agency that extends Federal financial assistance 
covered by Title VI is subject to the U.S. Depart
ment of Justice's (DOJ) coordination regulations4 

and guidelines.5 In addition, Executive Order 
12,250 requires each agency to issue appropriate 
regulations or policy guidance to implement the 
nondiscrimination provisions of the statutes sub
ject to Executive Order 12,250.6 

1 The U.S. Department of Education's (DOEd) Title VI implementation regulations defme Federal financial assistance as 
follows: 

(1) grants and loans of Federal funds; 
(2) the grant or donation ofFederal property and interests in property; 
(3) the detail of Federal personnel; 
(4)the sale and leaseof, andthe permission to use (on other than a casual or transientbasis), Federal property or any interest 
in such property without consideration or at a nominal consideration, or at a consideration which is reduced for the purpose 
of assisting the recipient, or in recognition ofthe public interest to be served by such sale or lease to the recipient; and 
(5) any Federal agreement, arrangement, or other contract which has as one of its purposes the provision of assistance. 
34 C.F.R. § 100.13(f) (1994). 

2 42 U.S.C. § 2000d-1 (1988). 

3 Executive Order 12,250 also gives the Attorney General coordination and oversight responsibility for the Federal Title VI 
enforcement effort. Id. See discussion in chapter 2, pp. 4 7-48. See also discussion in chapter 3, pp. 76-87, on the Department 
of Justice's implementation, enforcement, and policies under Executive Order 12,250. 

4 28 C.F.R. Part 42, Subpart F (1994). 

5 Id. §50.3. 

6 Exec. Order No. 12,250, § 1-402, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). The statutes covered are Title 
VI of the Civil Rights Act of 1964, Pub. L No. 88-352, 78 Stat. 252 (codified as amended at 42 U.S.C. §§ 2000d to 2000d-7 
(1988)), Title IX of the Education Amendment Act of 1972, Pub. L. No. 93-112, Title IX, 86 Stat. 373 (codified as amended 
at 20 U.S.C. §§ 1681-1688 (1988)), and section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993). 
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To ensure uniformity and enforceability of 
these agency regulations, DOJ and the U.S. Com
mission on Civil Rights cooperated to develop the 
compliance standards published in the Com
mission's 1966 Compliance Officer's Manual.7 

The manual provides additional direction to agen
cies on their Title VI enforcement programs by 
identifying specific requirements for agencies' 
Title VI enforcement activities. This chapter 
relies on the 1966 manual, because, to date, DOJ 
has neither issued its own compliance manual nor 
revised the Commission's Compliance Officer's 
Manual.8 This chapter defines and explains the 
requirements identified in the manual and dis
cusses the elements that are essential to effective 
Title VI enforcement. In addition, the chapter 
describes the types of information the Commis
sion reviewed in assessing the Title VI programs 
of the Federal agencies examined in chapters 5 
through 14. 

Federally Funded Programs 
Each agency chapter briefly describes the fed

erally assisted programs administered by the 
agency. To assist the reader in understanding the 
scope and complexity of such programs, the chap
ters also describe the nature of the programs and 
the responsibilities of the operating divisions that 
administer them. In addition, they indicate the 
number of programs administered annually by 
the agencies, an estimated total of the amount of 

Federal financial assistance distributed annually, 
and the approximate number of grants and recip
ients involved. Thus, the chapters demonstrate 
the magnitude of Federal funds, federally spon
sored programs, and funding recipients involved 
in Title VI enforcement. In addition, the variety 
and complexity of the programs, benefits, ser
vices, and activities demonstrate why agencies 
should tajlor their Title VI enforcement proce
dures specifically to corre~pond with the objec
tives of their assistance programs and activities. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 

DOJ's coordination regulations require agen
cies to issue Title VI implementation regulations 
subject to approval by the Assistant Attorney 
General for Civil Rights.9 DOJ relies on the U.S. 
Department of Education's (DOEd) Title VI reg
ulations as a model for all other agencies.10 

DOEd's regulations contai1 provisions address
ing Title VI compliance requirements; procedures 
for conducting enforcement mechanisms, such as 
complaint investigations and compliance reviews; 
procedures for executing hearings, decisions, no-

1

tices, and sanctions for noncompliance; and judi-
cial review of agency decisioxis.11 These provisions 
inform recipients and benefi6iaries of their obliga
tions and rights in the Titl~ VI implementation, 
compliance, and enforcement process. 

7 U.S. Commission on Civil Rights, Compliance Officer's Manual: A Handbook ofCompliance Procedures under Title VI ofthe 
Civil RightsAct of1964 (1966), p. i (hereafter cited as Compliance Officer's Manual). The CommiJsion produced the manual 
in response to a request from the Attorney General in 1965 and under its authority to serve as a national clearinghouse for 
civil rights information. Ibid., p. 1. 

8 See U.S. Commission on Civil Rights, Survey ofThe Department ofJustice's Oversight and Coordination Responsibilities for 
Consistent and Effective Implementation ofTitle VI of the Civil Rights Act of 1964, December 1993, completed by the U.S. 
Department of Justice, Q. 30, p. 13 (hereafter cited as DOJ Survey). According to DOJ, the Coordination and Review Section 
(CORS) developed a draft Title VI compliance manual in 1977, but never released it. The DOJ Survey indicates that DOJ 
failed to release its own manual because of a review of Title VI implementation policies and developing case law, and the 
change of presidential administrations in 1981. According to the DOJ Survey, CORS plans to publish a final version of a 
\!t}mpliance manual. Ibid. 

9 28 C.F.R. § 42.403 (1994). 

10 See DOJ Survey, Q. 14, p. 6. DOEd's regulations were written originally for the Department of Health, Education, and 
Welfare, and may be found at 34 C.F.R. Part 100 (1994). DOJ also indicated that it uses its own Title VI regulations as a 
model for other agencies. DOJ Survey, Q. 14, p. 6. See 34 C.F.R. Part 42, Subpart C (1994). 

11 34 C.F.R. §§ 100.6-110.11 (1994). 
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Form 
The agency chapters indicate that some agen

cies combine their Title VI regulations with regu
lations implementing other civil rights statutes. 
As a result the regulations may .not reflect ade
quately the individual requirements of each civil 
rights statute.12 For example, combined regula
tions may not address variations among the civil 
rights statutes regarding the types of data and 
evidence that the agencies must collect to prove a 
civil rights violation. Unless clear references to 
the relevant civil rights statutes are included, 
combined regulations also may confuse the reader 
as to which requirements and procedures apply 
specifically to Title VI. 

Updating and Revisions 
Each agency chapter provides citations to the 

agency's Title VI implementation regulations and 
the date ofDOJ's final approval of them. The date 
of the latest approval illustrates whether the 
agency has updated its regulations, or developed 
guidelines and policies, to reflect and clarify chan
ges in Title VI. For example, the Civil :B,ights 
Restoration Act of 1987 amended Title VI by clari
fying the definition of the phrase "program or 
activity'' as it applies to two issues: 1) the scope of 
Title VI's nondiscrimination language, and 2) the 
extent of an agency'.s authority to terminate Fed
eral funds as a sanction for noncompliance.13 

With respect to the first issue, the Civil Rights 
Restoration Act amended Title VI and restored 
the applicability of Title VI's nondiscrimination 
provision to the entire entity, not simply the par
ticular Federal financial assistance program op
erated by it.14 For example, if the mathematics 

department of an educational institution receives 
a Federal grant, the entire institution is pro
hibited from discrimination under Title VI. Re
garding the second issue, the Civil Rights Res
toration Act restored agencies' authority to ter
minate or suspend funds in the particular 
federally assisted program in which discrimina
tion is found, or in programs "infected" by dis
crimination elsewhere in the operations of the 
entity.15 In general, the act significantly affected 
the enforcement of Title VI by reinforcing the 
broad reach of Title VI's nondiscrimination 
provision and the Federal agencies' fund termina
tion authority. The agency chapters address 
whether agencies have updated their regulations 
to reflect these and other modifications to Title VI 
compliance and enforcement requirements. 

Appendix ofFederally Assisted Programs 
and State Continuing Programs 
DOJ's coordination regulations require each 

agency to include an updated appendix to its reg
ulations listing the types of Federal financial as
sistance to which the Title VI regulations apply.16 

A comprehensive and current list of programs 
covered by the regulations is essential for the 
agencies' enforcement efforts because it defines 
the scope of the agency's Title VI authority. In 
addition, because the program appendix is avail
able to the general public, it informs actual and 
potential recipients, participants, and bene
ficiaries of the funding programs that are subject 
to the requirements of Title VI. The program 
appendix also assists in notifying potential and 
actual recipients of their Title VI responsibilities 
when they accept Federal financial assistance 

12 See, e.g., "Nondiscrimination in Programs Receiving Federal Assistance from the Environmental Protection Agency," 40 
C.F.R. Part 7 (1994). 

13 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ l68lnote, 1687, 1687note, 1688, 1688note (1988); 29 
U.S.C. §§ 706, 794 (1988 & Supp. V 1993); 42 U.S;C. §§ 2000d-4a, 6107 (1988)). The Civil Rights Restoration Act of 1987 
amended Title VI to cover all of the operations of an entire institution or entity if any part of it received Federal financial 
assistance. See 42 U.S.C. §.2000d-4a (1988). See chapter 2, pp. 36-40, for a further discussion on the history and impact of 
the Civil Rights Restoration Act of 1987. 

14 U.S. Congress, Senate, Committee on Labor and Human Resources, Civil Righ'ts Restoration Act of 1987, 100th Cong., 2d 
sess., S. Rept. No. 64, p. 2, 17, reprinted in 1988 U.S.C.C.A.N. 3, 19 (hereafter cited as CRRA Senate Committee Report). 

15 CRRA Senate Committee Report, p. 20, reprinted in 1988 U.S.C.C.A.N. 3, 22. 

16 28 C.F.R. § 42.403(d) (1994). 
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and educating potential and actual beneficiaries 
about their rights under Title VI. 

Agencies' program appendices sometimes con
tain a list of continuing State programs and a list 
of all other Federal financial assistance 
programs.17 Continuing State programs are ongo
ingprograms operated by State governments that 
receive funding regularly from Federal Govern
ment agencies. The distinction between cate
gories of programs made in the appendices is an 
important informational mechanism in light of 
the specific regulatory requirements DOJ im
poses on State agencies administering continuing 
programs.18 To implement DOJ's requirements, 
agencies' Title VI regulations usually contain spe
cific procedures for continuing State programs. 19 

A separate appendix for continuing State pro
grams is a simple method of indicating the spe
cific programs to which those procedures apply. 

The agency chapters address whether the 
agencies' regulations include an appendix; 
whether that appendix is updated annually, both 
in the Civil Rights Implementation Plans sub
mitted to DOJ and in the Federal Register; and 
whether the appendix embodies a separate list for 
continuing State programs.20 

Content 
Other than requiring an updated appendix, 

DOJ's coordination regulations do not specify the 
content of the agencies' regulations. However, 
DOJ does apply the standards published in the 
Commission's 1966 Compliance Officer's Man
ual.21 To implement and enforce the objectives of 

Title VI, the Commission's Compliance Officer's 
Manual specifies that each agency should: 

• Define Federal financial assistance and the recip
ients who are affected; 
• Delineate specific forms of discrimination which are 
prohibited with examples in various agency programs; 
• Require certain promises(assurances andstatements 
of compliance by recipients) designed to ensure non
discrimination in the operation of each program receiv
ing Federal financial assistan~e from the agency; 
• List the procedures for effecting compliance and for 
handling complaints of discrimination; 
• Provide a list of agency programs and activities cov
ered by Title VI; 
• Require that agency officials issue necessary im
plementing instructions and procedures; and 
• Set forth the procedures to be followed in the case of 
noncompliance.22 

The agency chapters indicate whether the 
agencies have complied with these requirements. 
It is essential that the agencies include these 
provisions in their regulations as the framework 
for uniform and comprehen~ive Title VI enforce
ment. Incorporation of these provisions into agen
cy regulations also serves to inform recipients, 
beneficiaries, participants, and other individuals 
affected by federally funded programs of their 
responsibilities and rights under Title VI. 

Specific Discriminatory Practices 
The Compliance Officer's Manual also provides 

a list of specific discriminatory practi,ces that 
must be prohibited by ea,ch agency's regula
tions.23 These practices include the following: 

17 Compare 34 C.F.R. Part 100, Appendix A, "Federal Financial Assistance to Which These Regulations Apply," Part 1, 
"Assistance other than for State-Administered Continuing Programs," with 34 C.F.R. Part 100, Appendix A, "Federal 
Financial Assistance to Which These Regulations Apply," Part 2, "Continuing Assistance to State-Administered Programs" 
(1994). 

18 See 28 C.F.R. § 42.410 (1994). See pp.178-80, for a further discussion ofDOJ's requirements for continuing State programs. 

19 See, e.g., 29 C.F.R. § 31.6(b) (1994); 34 C.F.R. § 100.4(b) (1994); 45 C.F.R. § 80.4(b) (1994). 

20 28 C.F.R. § 42.403(d) (1994). 

21 Compliance Officer's Manual, p. 1. 

22 Ibid., pp. 4-5. 

23 Ibid., p. 5. In its response to the Commission's survey, DOJ indicated that it requires each agency's regulations to include 
the list of prohibited discriminatory practices that appear in the Compliance Officer's Manual. See DOJ Survey, Q. 15, p. 7. 

162 

https://noncompliance.22
https://programs.18
https://programs.17


• Denial to an individual of any service, financial aid, 
or other benefit provided under the program; 
• Distinctions in the quality, quantity, or manner in 
which the benefit is provided; 
• Segregation or separate treatment in any part of the 
program; 
• Restriction in the enjoyment ofany advantages priv-
ileges, or other benefits provided to others; ' 
• Different standards or requirements for participa
tion; 
• Methods of Administration which directly or through 
contractual relationships would defeat or substantially 
impair the accomplishment of effective nondiscrimina
tion; 
• Discrimination in any activities conducted in a facil
ity built in whole or in part with Federal funds; 
• Discrimination in any employment resulting from a 
program which has a primary purpose of providing 
employment.24 

This list of prohibited activities is not intended to 
limit the agencies but rather is designed to detail 
those activities that must be prohibited to comply, 
at a minimum, with the requirements of Title VI. 
In addition to meeting these minimum require
ments, agencies have the authority to prohibit 
additional activities in their regulations and 
guidelines.25 Agencies have the flexibility to test 
the limits of Title VI and to tailor their Title VI 
regulations to address uniqu~ aspects of their 
federally assisted programs and activities. 

The agency chapters reflect the extent to which 
the agencies' regulations comply with the mini
mum requirements ofDOJ and the Commission's 
Compliance Officer's Manual. In addition, they 
reflect the extent to which the regulations pro
hibit a broader range of discriminatory activities. 
The agency chapters also describe agency regula
tions that are unique or more extensive than 

those contemplated by DOJ and the Commission's 
Compliance Officer's Manual. This information is 
important because recipients and beneficiaries 
rely primarily on the requirements found in the 
agencies' regulations to comply with Title VI. 
Precise examples of discriminatory practices are 
necessary to ensure that funding recipients and 
beneficiaries, as well as Federal agency person
nel, are aware of the conduct proscribed by Title 
VI. 

Employment Discrimination 
Title VI expressly prohibits employment dis

crimination in federally assisted programs 
"where a primary objective of the Federal finan
cial assistance is to provide employment.'>26 DOJ's 
coordination regulations further define employ
ment practices covered by Title VI as those that: 

(1) Exist in a program where a primary objective ofthe 
Federal financial assistance is to provide employment, 
or 
(2) cause discrimination on the basis of race, color or 
national origin with respect to beneficiaries or poten
tial beneficiaries of the assistedprogram.27 

When an employment practice associated with 
the administration of a federally funded program 
is likely to cause discrimination against that pro
gram's actual or potential beneficiaries, the reg
ulations prohibit the employment action or ad
verse impact regardless of whether the program's 
primary purpose is to provide employment. 28 This 
broader definition of covered employment ensures 
that discrimination does not occur in any aspect 
of a federally funded program. 

The agency chapters identify whether the 
agencies' definitions of employment discrimina
tion include, at a minimum, discrimination when 

24 Compliance Officer's Manual, p. 5. 

25 DOJ Survey, Q. 14, p. 6.See also 28 C.F.R. § 42.404(a) (1994). All proposed agency Title VI regulations must receive approval 
from the Assistant Attorney General for Civil Rights. Id. § 42.403. ' 

26 42 U.S.?. § 2000d-3 (1988). See chapter 2, pp. 34-36, for a further discussion and analysis of employment discrimination 
under Title VI. 

27 2~ C.F.R. § 4~.402(f) (1994). In 1983, DOJ issued procedures for processing employment discrimination complaints under 
Title VI. See id. Part 42, Subpart H. 

28 See discussion in chapter 2, pp. 34-36. 

163 

https://assistedprogram.27
https://guidelines.25
https://employment.24


the primary objective of the program is providing 
employment. They also compare each agency's 
definition with those in either DOJ's coordination 
regulations or DOEd's regulations to determine 
whether the agency's regulations prohibit 
employment discrimination in all federally as
sisted programs, regardless of the program objec
tive. Agency regulations should prohibit all dis
criminatory employment practices that deny 
equal benefits to, participation in, or otherwise 
discriminate against beneficiaries, program par
ticipants, or the affected community. 

Guidelines 
In addition to requiring agencies to issue Title 

VI regulations, DOJ's coordination regulations 
also require each agency to publish Title VI guide
lines for each type of Federal financial assistance 
program under its jurisdiction.29 Specifically: 

The guidelines shall describe the nature of Title VI 
coverage, methods of enforcement, examples of pro
hibited practices in the context of the particulartype of 
program, required or suggested remedial action, and 
the nature ofrequirements relating to covered employ
ment, data collection, complaints, and public informa
tioR.30 

In a 1979 "Checklist for Analysis of a Federal 
Agency's Title VI Enforcement Effort," DOJ indi
cated that a sound Title VI enforcement effort 
requires agencies to "develop guidelines, as a pro
gram specific supplement to [their] Title VI 
regulations, for each Title VI covered program." 
DOJ also requires agencies to distribute these 
guidelines to recipients, beneficiaries, compliance 
officers, and the general public.31 In addition, 
DOJ's coordination regulations require agencies' 

29 28 C.F.R. § 42.404(a) (1994). 

ao Id. 

guidelines to provide for "the collection of data 
and information from applicants for and recip
ients of Federal assistance sufficient to permit 
effective enforcement of Title VI."32 

Guidelines specific to eadh program are a criti
cal feature of Title VI enforcement. They provide 
recipients, as well as agencies' program offices, 
with program-specific info1111ation on compliance 
with the Title Vl requirements. Program-specific 
guidelines are particularly 'important for States 
that administer continuing programs. 33 Because 
States, rather than the Federal agencies, admin
ister these programs, Feder~l agencies often dele
gate responsibility to the Stktes to perform many 
enforcement activities, such as compliance re
views and complaint investigations. Guidelines 
establish definitive compliance standards and 
compliance review procedu~es for both the agen
cies and the States assuming Title VI compliance 
responsibility. 

For these guidelines to be effective, they should 
define the exact nature of the agency's Title VI 
requirements, establish methods of administra
tion or requirements for States assuming Title VI 
compliance responsibility fot their subrecipients, 
and ensure that recipients conduct self-assess
ments of their compliance status and take volun
tary action to correct any deficiencies noted in the 
self-assessments.34 Specifically, they should in
clude detailed complaint pzjocedures, investiga
tive methods, timetables for filing complaints, 
methods of enforcement, and remedial action pro
cedures. The agency chapters describe the con
tent of the ag;encies' specific program guidelines, 

1ifany, and assess whether tlie guidelines contain 
adequate Title VI compliance information and 
procedures. The agency chapters also state 

31 U.S. Department of Justice, Civil Rights Division, "Checklist for Analysis of a Federal Agency's Title VI Enforcement Effort," 
Title VI Forum, vol. 4, no. 2 (Fall 1979), p. 12, nos. 26-28 (hereafter cited as DOJ Title VI Checklist). 

32 28 C.F.R. § 42.406(a) (1994). See pp. 180--81, for a more extensive discussion of issues pertaining to data collection and 
analysis u_nder Title VI. 

33 See pp. 178-80, for a further discussion of the requirements on State continuing programs. 

34 Compliance Officer's Manual, § 6.311, p. 7. 
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whether the agency has issued guidelines de
signed spe_cifically for State and local continuing 
programs. In addition, they address whether 
guidelines are distributed to funding recipients, 
beneficiaries, and affected communities35 to en
sure that they are informed of the responsibilities 
and rights created by Title VI. 

Policies 
Executive Order 12,250 mandates that agen

cies "shall issue appropriate implementation di-
rectives ... m• the nature of po1·icy gw"dance."36 

These policy statements should define and elab
orate on standards for compliance with Title VI. 
Policy statements and directives provide agency 
officials recipients, beneficiaries, and the general 
public ~th an understanding of the practical 
meaning and intent of Title VI. They also inform 
them about agencies' interpretations of emerging 
civil rights issues. The regular issuance of ~olic! 
statements permits observers to trace the h1ston
cal and political development of executive agency 
Title VI policies, and allows DOJ to ensure that 
all agencies' policies are consistent with each 
other and with those issued by DOJ. 

The agency chapters identify Title VI enforce
ment issues that may require explicit policy guid
ance. The agency chapters also state whether the 
policy statements are made available to funding 
beneficiaries, as well as recipients. 

Procedures 
Agencies' regulations should establish basic 

procedures for complaint processing, postaward 
reviews, achieving compliance, and imposing 
sanctions for noncompliance. In addition, each 
agency should issue specific procedures or com
pliance manuals that aid in the daily operation of 
Title VI enforcement. These procedures should be 
more detailed and specific than the procedures 
embodied in the regulations. Because of the va
riety and complexity of the covered programs, 
agencies need to tailor their Title VI procedures 

to meet the needs of each specific assistance pro
gram they conduct. The procedures should ad
dress the entire compliance process, from applica
tion and preaward requirements through com
pliance review and complaint processing.37 Such 
procedures are essential because the agency staff, 
recipients, and beneficiaries need to understand 
clearly the criteria used to determine compliance 
with Title VI. Procedures or manuals also may 
provide program participants and beneficiaries 
with step-by-step instructions on filing com
plaints against funding recipients. Such instruc
tions assist beneficiaries in exercising fully their 
rights under Title VI. 

The agency chapters describe the content and 
assess the quality of the agency procedures and 
compliance manuals. The procedures are as
sessed for their scope, clarity, and consistency 
with the Commission's compliance manual. In 
addition, some agency chapters state to whom the 
agencies issue the procedures and manuals; how, 
ifat all, they are used by regional and field staff, 
recipients, and beneficiaries; and whether the 
procedures were reviewed and approved by DOJ. 

Organization, Budget, Staffing, and 
Workload of Agencies' Civil Rights 
Enforcement Function 
Organization . 

DOJ's coordination regulations do not provide 
detailed instructions for structuring an effective 
agency Title VI compliance program. They also do 
not indicate the appropriate relationship between 
an agency's Title VI enforcement program and 
other civil rights responsibilities. Each agency is 
permitted to structure its Title VI enforcement 
program to fit its particular funding program 
needs. Although this approach affords agencies 
the flexibility to design their own structure, it 
does not ensure adequately uniform and 
comprehensive enforcement of Title VI. For Title 
VI enforcement to be effective, agencies' 

35 The person or persons served or likely to be directly or indirectly affected by a program or activity receiving Federal fmancial 
assistance from a department or agency. 

36 Exec. Order No. 12,250, 3 C.F .R. 298, § 1-402 (1980), reprinted in 42 U.S.C. § 2000d-1 note (1988). 

37 See DOJ Title VI Checklist, p. 12, no. 25. 
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organizational structure should meet certain key 
criteria based on DOJ's Title VI Checklist.38 

Organizational Placement ofthe Primary 
Civil Rights Office 
DOJ's Title VI Checklist indicates that the 

head of the civil rights office should report "to a 
sufficiently high level authority within the agency 
to be effective."39 Furthermore, "there [should be] 
a demonstrated commitment on the part of top 
agency management to enforce Title VI."40 The 
placement of the civil rights office serves as one 
way to judge whether civil rights enforcement is a 
high priority for the agency. For example, the 
closer the civil rights office director is to the agen
cy head ih the chain of command, the more likely 
that civil rights will be a priority for the agency. 
In agencies where the head of the civil rights 
office reports directly to the agency head, civil 
rights enforcement is likely to be given a higher 
priority than when the head of the civil rights 
office is several levels removed from the agency 
head in the chain of command. In addition, if the 
civil rights office is on an equal plane with the 
program or operational divisions in the overall 
structure of the agency, then civil rights com
pliance will be as important as all the other pre
requisites for recipients of federally assisted 
programs. In a 1994 letter to the director of the 
U.S. Department of Transportation's .civil rights 
office, the Acting Attorney General reiterated and 
elaborated DOJ's position: "A strong department
level civil rights office is needed .... To succeed, 
this office needs the clear backing of the Secretary 
coupled with sufficient formal authority to exer
cise a variety of important functions, including: 
policy and procedures development; training; 

38 See DOJ Title VI Checklist, p. 10. 

39 Ibid., p. 10, no. 8. 

40 Ibid., p. 11, no. 9. 

technical assistance; information systems man
agement; quality control; and monitoring and 
evaluation."41 

The agency chapters address where the civil 
right office fits within the aiency's hierarchy and 
the scope of its authority over the administration 
of federally assisted programs. The chapters ex
plain the chain of command within each agency 
and whether the operational or program divisions 
are accountable or responsiple to the civil rights 
office in the area of Title VI enforcement. 

The Primary Civil Rights Office and 
Regional and Field Offices 
DOJ's Title VI Checklist:indicates that there 

should be "organizational ahd managerial links 
between [the agency's civil rights office] and each 
subsequent level of enforcement."42 The former 
Acting Assistant Attorney General for Civil 
Rights wrote, "[c]ivil rights staff should report to 
civil rights, not program office, supervisors. Pro
grammatic and civil rights responsibilities differ. 
The independence of the civil rights enforcement 
function is needed when civil rights interests con
flict with operational programmatic interests."43 

The organizational structure should enable the 
head of the agency's primary civil rights office to 
oversee all agency components that have signifi
cant civil rights responsibilities. For example, 
under DOJ's coordination regulations, ifan agen
cy delegates the responsibility for approving ap
plications or specific projects to regional or area 
offices, then the agency must ensure that the 
regional or area offices have staff trained in Title 
VI implementation, compliance, and enforce
ment.44 The regional or area personnel with Title 
VI responsibilities must perform all of the review 

41 James P. Turner, Acting Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to Antonio J. 
Califa, Director, Departmental Office of Civil Rights, Office of the Secretary, U.S. Department of Transportation, Feb. 2, 
1994, p. 2 (hereafter cited as Turner letter). 

42 DOJ Title VI Checklist, p. 11, no. 11. 

43 Turner letter, p. 2. 

44 28 C.F.R. § 42.407(a) (1994). 
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functions required of the agency. Ifthe civil rights 
staffin an agency's regional offices report directly 
to the h.ead of the agen_cy's civil rights office, Title 
VI enforcement is likely to be coordinated better 
than if those staff report to regional adminis
trators who are responsible only indirectly or in
cidentally for civil rights enforcement. To evalu
ate the quality of Title VI enforcement conducted 
by the regional offices, it is important to under
stand the structures and placements of the vari
ous regional offices. The effectiveness of the en
forcement depends on the strength of coordina
tion efforts between the regional civil rights 
offices or officials and the civil rights head
quarters, between the regional offices and the 
operational or program headquarters offices, and 
between the civil rights offices and the operation
al or program divisions. Because the head of the 
civil rights office specializes in civil rights issues, 
he or she will be more knowledgeable than the 
regional administrator of program offices about 
civil rights laws and enforcement procedures and 
will be able to ensure that civil rights policy and 
enforcement is consistent throughout all levels of 
the agency. 

Because of the increasing diversity offederally 
assisted programs and the large number ofrecip
ients and beneficiaries, it is important for agen
cies to structure their civil rights offices based on 
whether the Federal agency or State and local 
recipients administer the programs; the variety of 
the issues covered in the programs; and whether 
the programs are administered by the Federal 
agency headquarters, the Federal agency's re
gional or field offices, or State and local recipients. 
In addition, the structure of the office should be 
determined, in part, by the types of disbursement 
mechanisms the agency employs when it admin
isters financial assistance programs. 

The agency chapters address the design and 
composition of the agencies' civil rights offices. To 
this end, the chapters describe the units within 
the civil rights headquarters and the role and 
placement of any regional civil rights offices. Each 
agency chapter also explains whether Title VI 
enforcement is conducted centrally through the 
agency headquarters, or whether enforcement is 
decentralized and conducted, at least in part, by 
regional and field offices. If the regional offices 
play a role in Title VI enforcement, the chapter 
also describes and assesses any informal designa
tions of Title VI responsibility or formal :regu
latory delegations of Title VI enforcement au
thority from the headquarters to the regions. In 
addition, the agency chapters explain to whom 
the regional office personnel or civil rights offi
cials report and the nature of the civil rights 
headquarters supervision, if any, over the re
gional civil rights offices. 

The Primary Civil Rights Office: Authority 
Within the Agency 
DOJ's checklist states that civil rights offices 

should have sufficient authority to ensure that 
discrimination is eradicated in the agency's fed
erally assisted programs.45 This is particularly 
critical because by placing Title VI offices in sub
ordinate positions to program offices, agencies 
have "compromised the operational integrity of 
these offices."46 For example, according to the 
DOJ checklist, the civil rights office should have 
the power and position to ''hold up approval of 
grant applications" based on a finding of non
compliance.47 The civil rights office also should be 
in a position to develop and issue agencywide 
policy on civil rights issues.48 Furthermore, all 
Title VI covered programs within the agency 
should be subject to the review authority of the 
civil rights office.49 

45 DOJ Title VI Checklist, p. 10. 

46 U.S. Department of Justice, Civil Rights Division, "Title VI-Fifteen Years Later ... ," Title VI Forum, vol. 4, no. 2 (Fall 
1979), p. 8 (hereafter cited as "Title VI-Fifteen Years Later"). 

47 DOJ Title VI Checklist, p. 10, no. 3. 

48 Ibid., p. 10, no. 7. 

49 Ibid., p. 11, no. 12. 
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The structure and placement of an agency's 
civil rights enforcement program is one indication 
of the role civil rights plays in the overall opera
tions of the agency. For this reason, each agency 
chapter identifies and describes the agency's pri
mary civil rights office and its responsibilities, 
and explains the relationships among the civil 
rights office, the operational and program divi
sions, the regional and field offices, and the gen
eral counsel within each agency. In addition, each 
agency chapter determines whether the civil 
rights office contains independent and specialized 
legal support or whether it must seek legal advice 
from the agency's office of general counsel. This 
information is important because it explains 
whether the agency has a separate civil rights 
enforcement office or whether the operational 
divisions and program managers share in the 
responsibility for Title VI enforcement. In addi
tion, the structure of the offices helps to illustrate 
whether Title VI enforcement is monitored ade
quately by the responsible agency. 

Internal and External Civil Rights Functions 
and Title VI Enforcement Responsibilities 
DOJ also indicates that offices that focus on 

issues other than Title VI enforcement do so to the 
detriment of ensuring nondiscrimination in 
funded program services.5°For example, a civil 
rights office conducting Title VI and other exter
nal civil rights activities also may be responsible 
for internal equal employment opportunity mat
ters. Such an organizational structure is 
preferable to making programmatic offices, such 
as administrative or personnel offices, respon
sible for Title VI. However, when internal and 
external civil rights enforcement are combined in 
the same office, it is necessary for agencies to 
meet the safeguards suggested by DOJ. Title VI 

and other external civil rights enforcement 
should be carried outby a separate unit, including 
separate supervisors, staff, and budget. Unless 
the foregoing safeguards are instituted, resources 
may be diverted from the: enforcement of civil 
rights statutes in federally assisted and con
ducted programs to internal civil rights respon
sibilities. 

It is important to understand the mission of the 
civil rights office and to de~rmine whether Title 
VI enforcement is a priority civil rights program. 
It is also important to understand whether the 
civil rights office is responsil:>le for enforcing Title 
VI in all of the agency programs, or only in 
selected agency programs. ['he agency chapters 
address the mission of each: agency's civil rights 
office. Each agency chapter describes the 
responsibilities of the office in terms of the 
statutes enforced and its role in the enforcement 
process. In addition to describing the nature of 
each civil rights office's Title VI responsibilities, 
each chapter explains whether the office is also 
responsible for enforcing other civil rights 
statutes in federally assisted programs, such as 
Title IX of the Higher Education Amendments Act 
of197251 and section 504 of the Rehabilitation Act 
of 1973. 52 The agency chapters also state whether 
each office has other civil rights responsibilities, 
such as internal equal employment obligations 
and obligations pursuant to Ithe Americans with 
Disabilities Act of 1990.53 

Other Offices with Title VI/Federal 
Assistance Responsibility 
Each agency chapter describes the civil rights 

responsibilities, if any, ofthri other offices within 
the agency. In particular, the chapters address 
the role the operational or program divisions play 
in Title VI enforcement. In some agencies, the 

50 "Title VI-Fifteen Years Later," p. 9. In 1994, DOJ stated, "[w ]hen 'internal' civil rights enforcement ... and 'external' civil 
rights enforcement ... are combined organizationally, EEO [equal employment opportunity] priorities and activities tend 
to overwhelm external enforcement." Turner letter. In particular, according to DOJ, "civil rights specialists should be 
assigned full-time to external enforcement .... It generally is not desirable to assign civil rights responsibilities to program 
staff as 'collateral duties."' Ibid. 

51 20 u.s.c. §§ 1681-1688 (1988). 

52 29 U.S.C. § 794 (1988 &Supp. V 1993). 

53 Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993)). 

168 



operational divisions, at headquarters or in the 
regions, may conduct Title VI preaward compli
ance and certification as part of their general 
grant approval process.54 In these instances, the 
agency chapters explain whether these preaward 
responsibilities were delegated officially to the 
operational divisions. This appears to be a par
ticularly important issue at the Department of 
Health and Human Services because, although 
the operational divisions state that they have 
Title VI enforcement responsibilities, the Office 
for Civil Rights claims not to have delegated any 
Title VI responsibility. 

Additionally, it is important to understand the 
nature of the preaward certifications conducted 
by the program administration divisions. Each 
agency chapter states whether the operational 
divisions only collect assurances or whether they 
also conduct preaward desk audits. T4e agency 
chapters also address whether the operational 
divisions' Title VI enforcement responsibilities 
are limited to particular programs and whether 
they have responsibility for the enforcement of 
other civil rights statutes. 

In addition to understanding the role of opera
tional or program divisions in Title VI enforce
ment, it is also important to address the role each 
agency's office of general counsel plays in Title VI 
enforcement, particularly if the civil rights office 
does not contain its own legal support. Each agen
cy chapter explains the role of the office of general 
counsel in approving regulations, writing policies, 
and in issuing findings of discrimination. Each 
agency's office of general counsel may also serve 
as a link between the general policies of the agen
cy and those of the civil rights office. 

To enforce Title VI effectively, it is essential 
that other offices participating in Title VI enforce
ment receive training from, report to, and are 
monitored by the agency's civil rights office. 
Otherwise, the staff functions of ensuring the 
success of the funding programs and preventing 
discrimination in such programs become conflict
ing. 

54 Seep. 171 for a discussion ofpreaward reviews. 

55 Turner letter. 

Policyand Planning Within the Civil Rights 
Office 
According to DOJ, the civil rights office should 

have a unit devoted exclusively to policy and plan
ning related to Title VI and other civil rights 
enforcement activities. The former Acting Assis
tantAttorney General stated, "[t]here needs to be 
a 'critical' mass of expertise and staff resources 
devoted to external civil rights enforcement, re
gardless of organizational location .... [E]ffective 
enforcement requires staffwith a variety of slots 
and substantive specialization."55 Developing 
civil rights policies, including developing and is
suing regulations, guidelines, policy interpreta
tions, and procedures, is a major function of a civil 
rights enforcement office. These duties cannot be 
performed by compliance personnel on a part
time basis without drastically diminishing their 
abiJity to fulfill their compliance responsibilities. 
The agency chapters identify whether agencies' 
have divisions or civil rights staffdevoted to Title 
VI policy and planning. 

Reorganizations 
The agency chapters also review agency reor

ganizations and evaluate whether they improve 
or impede the agency's ability to effectuate civil 
rights enforcement in federally assisted pro
grams. The chapters address whether reorganiza
tion plans consolidate all civil rights programs 
into a separate office, reporting directly to the 
Secretary, with units and divisions for each enfor
cement program. The chapters also critique agen
cy reorganization plans that fail to address the 
complexity of each civil rights enforcement pro
gram by attempting to combine the stafffor both 
internal and external equal opportunity pro
grams. In addition, the chapters address whether 
agencies have sought or received input and ap
proval from DOJ regarding the effects of their 
individual reorganization plans on external civil 
rights enforcement. 
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Budget, Staffing, and Workload 
DOJ's coordination regulations do not provide 

much guidance to agencies on their Title VI bud
get, staffing, or workload. Although DOJ's regula
tions require agencies to assign "sufficient per
sonnel'' to its Title VI complianc~ program to 
ensure effective enforcement,56 DOJ's coordina
tion regulations do not establish minimum staff
ing or resource levels. Therefore, the agencies are 
afforded considerable discretion to define "suffi
cient personnel" in their own Title VI implemen
tation, compliance, and enforcement programs. 

The chapters explain whether each agency has 
an earmarked budget and appropriation for exter
nal civil rights enforcement. In addition, the chap
ters assess increases or decreases in resources 
available for external civil rights, and particular
ly Title VI, enforcement. This information is im
portant because it demonstrates whether the civil 
rights offices are involved in the budget process 
and whether they must justify their budgets. In 
addition, it indicates whether funds are desig
nated for achieving particular civil rights enforce
ment goals or whether the civil rights office only 
generally receives funding for salaries, office 
resources, and equipment. 

Process of Agency Title VI 
Enforcement 

Title VI enforcement occurs in several stages 
and varies based on the type of recipient and the 
nature of the federally assisted program involved. 
The Commission focused its survey and analysis 
on the enforcement of Title VI with respect to 
primary recipients57 of Federal financial assis
tance. The process of agencies' Title VI enforce-

ment depends upon the nature of the federally 
assisted programs administered. In particular, 
the process for enforcing Title VI may be different 
for continuing State and locJl programs for which 
State and local government~ assume some Title 

I 

VI enforcement responsibilities than for pro-
grams in which the Federal[ Government agency 
disburses funds directly to the ultimate recipients 
or disburses funds indirectly through interme
diaries that have no enforcJment responsibility. 
However, a Federal agency's[Title VI enforcement 
process generally contains the following ele
ments, regardless of the natilre of its programs:

I 

•preaward reviews 
•postaward reviews 
•complaint investigation$ 
•identification of deficiencies, remedies, and 
sanctions ' 

•outreach and education • 
•technical assistance 

DOJ's coordination regulations require that 
each agency's ~ivil rights office conduct or review 
all determinations of compliance with Title VI.58 

Moreover, DOJ's guidelines !for Title VI enforce
ment emphasize that the heads of each agency 
administering Federal financial assistance have 
the primary responsibility fot "prompt and vigor
ous enforcement of Title VI.~'59 To this end, it is 
essential for each agency to have comprehensive 
enforcement mechanisms for direct Title VI en
forcement and for overseeing and monitoring the 
enforcement activities delegated either to the 
agency's own regional and faild offices or to State 
and local recipients. 

56 28 C.F.R. § 42.414 (1994). 

57 Any recipient which is authorized or required to extend or distribute Federal financial assistance to another recipient for 
the purpose ofcarrying out a program. Any governmental, public or private agency, State, political subdivision of any State, 
or instrumentality of any State or political sub-division, institution, organization, grantee, sub grantee or other entity or any 
individual, who or which is an applicant for Federal financial assistance, orto whom Federal fmancial assistance is extended 
directly or through another recipient, for or in connection with any program, including any successor, assignee, or transferee 
of any kind of the recipient, but does not include any person who is an ultimate beneficiary under any such program. 
Recipient further includes a subgrantee, an entity which leases or operates a facility for or on behalfofa recipient. See, e.g., 
34 C.F.R. § 100.13(i), (j) (1995). 

58 28 C.F.R. § 42.407(a) (1994). 

59 Id. § 50.3(b). 
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The chapters trace each agency's Title VI en
forcement process from the application stage 
through compliance reviews and sanctions. The 
chapters describe agency-conducted enforcement, 
as well as enforcement responsibilities conducted 
by State or local recipients and monitored by the 
funding agency. Because each agency is ultimate
ly responsible for enforcement of Title VI, it is 
important to assess both the quality of the process 
itself and the effectiveness of each agency's over
sight and monitoring functions. Moreover, it also 
is important to review the effects of the various 
fund disbursement mechanisms on the Title VI 
enforcement process to determine whether proce
dures should be developed to meet the specific 
needs of each disbursement method. 

Preaward Reviews 
DOJ's coordination regulations require that re

cipients of Federal funds provide assurances of 
Title VI compliance to the funding agency as a 
condition for receiving Federal financial assis
tance.6° Generally, Federal agencies conduct rou
tine checks prior to releasing funds to ensure that 
recipients have submitted assurance forms.61 

However, Federal agencies also should cond~ct 
preaward reviews of recipients to determine 
whether the recipient's program operates in a 
discriminatory fashion. A preaward review may 
be a desk-audit review or an onsite review.62 Re
gardless of the type of preaward review, if the 
agency discovers al}Y violations of Title VI, the 
agency must attempt to secure the recipient's 
voluntary compliance; if that attempt fails, the 

agency has the option of withholding or denying 
Federal funds. 63 

Preaward Desk-Audit Reviews 
A desk audit is a structured review of com

pliance information obtained before or without 
going onsite and conducted according to codified 
review procedures. In practice, they may be cur
sory desk inspections of assurance forms supplied 
by the recipient. However, desk audits do not 
include routine reviews of assurance forms or 
other documents to ensure that they have been 
properly completed. 64 They are designed to do 
more than require an applicant or recipient to 
provide an assurance compliance form. Agencies 
are required to review the data submitted by each 
applicant seeking Federal financial assistance. 65 

DOJ's coordination regulations also state that, 
ifa determination cannot be made from reviewing 
the data alone, the agency must require the sub
mission of necessary additional information, and 
must take any other steps necessary to make a 
determination of compliance with Title VI.66 

Preaward Onsite Reviews 
Although DOJ allows the agencies great lati

tude in deciding what other steps may be nec
essary, DOJ suggests that an agency conduct on
site field reviews or communicate with local 
government officials and minority group or
ganizations to determine an applicant's com
pliance with Title VI.67 An onsite review is an 
extensive investigation of a recipient's program 
conducted in the field at program offices. 

60 Id. § 42.407(b). 

61 An assurance compliance form is an agreement in which a recipient legally agrees to administer its programs and services 
in accordance with Title VI and other civil rights regulations pursuant to the grant agreement, contract or appropriation. 

62 See pp. 172-73, for a further discussion of the differences between desk audits and onsite.reviews. 

63 See DOJ Title VI Checklist, p. 13, no. 30. 

64 See, e.g., James P. Turner, Acting Assistant Attorney General, Civil Rights Division, U.S. Department ofJustice, memoran
dum to Civil Rights Directors, "Guidelines for the development of FY 1994 civil rights implementation plans and supporting 
workload and performance data," Sept. 7, 1993, p. 18 (emphasis in original). 

65 28 C.F.R. § 42.407(b) (1994). 

66 Id. 

67 Id. 
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Preaward reviews are extremely valuable be
cause they allow Federal agencies to deny Federal 
funding to noncomplying applicants or to require 
applicants to take corrective action to eliminate 
discrimination before they are afforded Federal 
funds. Preaward reviews can also be used to re
quire applicants to take preventive measures to 
ensure that discrimination will not occur in their 
programs as a condition of receiving funds. Thus, 
preaward reviews are essential to preventing 
Title VI violations before they take their toll on 
potential beneficiaries and participants. Further
more, desk-audit preaward reviews serve as an 
effective means of targeting State or local con
tinuing program recipients that may need techni
cal assistance or more extensive onsite review. 

In addition to ensuring that recipients of 
Federal financial assistance do not discriminate 
in their programs and activities, preaward re
views can help the Federal agency to evaluate its 
own compliance with the nondiscrimination prin
ciples of Title VI. For example, ifFederal agencies 
disproportionately distribute funds to recipients 
that operate programs in one part of the country, 
population groups that are underrepresented in 
that part of the country may not have equal access 
to Federal funds. Similarly, .if funds are being 
afforded primarily to recipients whose programs 
have very similar modes of operation, the popula
tion groups that would benefit more from alterna
tive program styles may tend to be excluded from 
access to Federal funds. 

The agency chapters describe and assess each 
agency's preaward review process. It is important 
to monitor the quality of agency preaward reviews 
because they represent a frontline approach to 
eliminating and preventing discrimination before 
it occurs. For this reason, each agency chapter 
addresses whether the agency performs a more 
extensive preaward review than merely collecting 
assurances. Ifthe agency employs preaward desk 
audits, the agency chapters address the number 
conducted each year, the nature of the material 
reviewed, and whether the information reviewed 

68 Id. § 42.407(c). 

69 Id. § 42.407(c)(2). 

varies based on the type of program involved. In 
addition, each agency chapter explains the out
comes of the reviews and whether the agency uses 
the information to target recipients for technical 
assistance or onsite investigation. 

Postaward Reviews 
Once a recipient has received Federal funds, 

DOJ regulations require the Federal agency to 
review the recipient periodically to ensure that 
the recipient remains in compliance with Title VI. 
Specifically, the regulations state: 

Federal agencies shall establish and maintain an effec
tive program of post-approval compliance reviews re
garding approved new applications, applications for 
continuation or renewal of assistance and all other 
federally assisted programs. Such reviews are to in
clude periodic submission of cm;npliance reports by re
cipients to the agencies and, where appropriate, field 
reviews of a representative nti.mber of major recip
ients.68 

Thus, postaward reviews can either take the form 
of desk-audit ·reviews or more extensive onsite 
compliance reviews. The results of the postaward 
reviews must be in writing and must include spe
cific findings and recommendations, with a deter
mination of compliance status made as promptly 
as possible. 69 

Postaward Desk-Audit Reviews 
Desk-audit reviews are an important means of 

detecting possible discrimination among recipi
ents, as well as targeting recipients who may need 
technical assistance. The quality of a desk-audit 
review will depend on the re~ortingrequirements 
imposed on recipients by the Federal agency. 
Therefore, an agency's data collection require
ments and activities will influence whether it con
ducts desk-audit reviews as part of its Title VI 
enforcement program. DOJ suggests that each 
agency perform its Title VI desk-audit reviews as 
a component of the general program reviews and 
audits. A Title VI desk-audit review can be ac
complished with less staff time than an onsite 
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compliance review, which may not be conducted 
as part of a general program review. Hence, an 
agency can perform more postaward desk-audit 
reviews and examine the compliance status of 
more recipients in a fiscal year than by onsite 
compliance reviews. Postaward desk-audit re
views are a cost-effective means of discovering 
potential Title VI violations. Furthermore, if re
cipients believe that they are likely targets of a 
postaward desk-audit review, they are more like
ly to implement voluntary measures to ensure 
program compliance with Title VI. Hence, a pro
gram of postaward desk-audit reviews may re
duce the number ofrecipients in violation of Title 
VI. Postaward desk-audit reviews have limita
tions, however, in that they may not detect all 
discriminatory practices, and they may have to be 
supplemented with onsite investigations for an 
agency to make findings of noncompliance. 

Postaward Onsite Reviews 
As discrimination may not always be overt and 

therefore may be more difficult to identify, onsite 
compliance reviews have become an increasingly 
important means of discovering discriminatory 
practices. In fact, DOJ's coordination regulations 
require agencies to conduct "field reviews of a 
representative number of major recipients."70 A 
postaward onsite compliance review is an in depth 
examination of a recipient's entire program. On
site compliance reviews are conducted period
ically and are referred to as "regular, systematic 
inspections.',.,1 A quality compliance review re
quires substantial amounts of resources and staff 
time. However, it is more likely to identify de
ficiencies or violations that are not revealed by 
preaward reviews or desk-audit reviews. In addi
tion, it deters discrimination and encourages ac
curate recordkeeping techniques, particularly if 
agencies conduct sufficient numbers of onsite re
views and applicants remain subject to a review 

10 Id. § 42.407(c)(l). 

71 See Compliance Officer's Manual, p. 10. 

72 DOJ Title VI Checklist, p. 13, no. 33. 

73 28 C.F.R. § 42.407(c)(2) (1994). 

74 Compliance Officer's Manual, 7.3, p. 14. 

at any time. Onsite compliance reviews also dem
onstrate the proactive resolve of a Federal agency 
to eliminate disc.rimination. Finally, onsite 
reviews afford an excellent opportunity for agen
cies to provide education and technical assistance 
to reviewed recipients. As such, DOJ's Title VI 
Checklist demands periodic onsite reviews of re
cipients for an effective agency Title VI enforce
ment program.72 As with desk audits, agencies 
are required to issue written findings and deter
minations of Title VI compliance after completing 
an onsite review.73 To facilitate the compliance 
review, the recipients are required to keep and 
submit records for review, as well as provide ac
cess to these records for agency staff. 74 

The agency chapters describe the postaward 
desk-audit and onsite compliance review proces
ses for each agency. Each agency chapter states 
how many desk awards were conducted by each 
agency over the years and how many :findings of 
discrimination were issued. The agency chapters 
discuss which branch of the agency conducts the 
audit, what information and data are collected, 
and whether the audits vary depending upon the 
program reviewed. This information is important 
because it demonstrates whether Federal agen
cies rely on passive and reactive enforcement 
methods, such as routine reviews of assurance 
forms or complaint inquiries, having largely 
abandoned proactive methods, such as onsite 
compliance reviews and full complaint investiga
tions. 

Complaint Investigations 
In addition to periodic postaward desk-audit 

and onsite compliance reviews, Federal agencies 
should investigate recipients against whom th!:ly 
have received complaints alleging violations of 
Title VI or other Federal civil rights statutes. 
Depending on the nature of the complaint, an 
investigation can be a cursory desk-audit review 
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or a more extensive, onsite review. 75 It is impor
tant, however, that agencies' complaint investiga
tions be prompt, thorough, and based upon cur
rent judicial, administrative, and legislative in
terpretations of Title VI. 

DOJ's coordination regulations require agen
cies to have published procedures for investigat
ing complaints.76 DOJ requires each agency to 
investigate all meritorious complaints or to pro
vide a good cause reason why the investigation 
cannot be completed, and to ascertain the feasi
bility of referring the complaint to a J?rimary 
recipient for investigation. 77 If a Federal agency 
allows its primary recipients, such as State agen
cies, to investigate complaints, it must require 
that the primary recipients submit a written re
port on each complaint and its investigation.78 

The agency must ensure that the recipients' pro
cedures are adequate and must maintain a review 
authority over the investigation and disposition of 
the complaints.79 

Although neither Title VI nor DOJ imposes a 
statute of limitations for filing a complaint, the 
Commission's Compliance Officer's Manual 
states that complaints must be filed within 90 
days of the alleged discriminatory practice unless 
otherwise extended by the agency. 80 This provides 
the agency with great latitude to determine the 
time for filing and investigating Title VI com
plaints of discrimination. 

The agency chapters describe and assess each 
agency's complaint investigation process. This as
sessment is particularly important be.cause some 
agencies rely exclusively on complaints to enforce 
Title VI. Each agency chapter states the number 

75 See Compliance Officer's Manual, pp. 11-15. 

76 28 C.F.R. § 42.408(a) (1994). 

77 Id. 

78 Id. § 42.408(c). 

79 Id. 

80 Compliance Officer's Manual, p. 9. 

of complaints received and investigated, the num
ber of findings issued, the number of no cause 
findings, and how the cases were resolved. The 
agency chapters explain whether investigations 
are conducted in headquarters, in the regions, or 
by recipients, and whether the agency has im
posed complaint processing deadlines on its staff. 
In addition, each agency chapter depicts the basis 
of the complaints and the methodology used to 
investigate them. The agency chapters also ad
dress whether the complaints were ultimately 
litigated by DOJ81 or resolved internally. 

Deficiencies, Remedies, and Sanctions 
A Federal agency may det~rmine, after the 

completion of a preaward or postaward desk
audit review, compliance review, or complaint in
vestigation, that a recipient is not in compliance 
with Title VI. Deficiencies can take the form of 
technical violations, such as failing to include an 
equal opportunity statement on a poster or filling 
out an assurance form incorrectly, or, more seri
ous, overt discriminatory practices that have the 
effect of denying equal access to program funds. If 
the Federal agency finds deficiencies, it must 
notify the recipient of the deficiency or deficien
cies and attempt to obtain voluntary com
pliance.82 DOJ emphasizes that the objective 
should be "to secure prompt and full compliance 
so that needed Federal assistance may commence 
or continue."83 

The agency chapters describe and assess each 
agency's methods for resolving deficiencies in re
cipient programs. When available, the agency 
chapters state the number of findings of discrim
ination per year and the number of voluntary 

81 See chapter 3, pp. 109-11, for a discussion ofDOJ's role in litigating Title VI complaints. 

82 42 U.S.C. § 2000d-1 (1988). 

83 28 C.F.R. § 50.3(a) (1994). 
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compliance agreements obtained by the agency. 
The agency chapters also reflect whether the 
agencies focus primarily on technical deficiencies, 
such as failing to print an equal opportunity line 
on a poster or completing incorrectly an assur
ance form, or whether the agencies detect dis
criminatory practices thathave the effect of deny
ing equal access to or benefit of program funds. 

This information is important because it ad
dresses whether the Federal agencies have suffi
cient procedures for discovering deficiencies, ne
gotiating voluntary compliance, and providing 
remedies and sanctions if voluntary compliance 
efforts fail. In addition, this information reveals 
whether the type and scope of the federally as
sisted program itself affects the types of com
pliance or remedies achieved. Although the use of 
voluntary agreements is an important tool for 
effecting compliance under Title VI, total reliance 
on this mechanism by the Federal agencies, to the 
exclusion of administrative sanctions, appears to 
have seriously diminished their overall enforce
ment effectiveness and credibility. 

In the event that compliance cannot be 
achieved voluntarily, Title VI provides other 
means to secure compliance. It permits Federal 
agencies to use "any other means authorized by 
law" to bring about compliance. 84 The phrase "any 
other means authorized by law" has been inter
preted. primarily to include referral to DOJ for 
litigation in Federal court.85 However, other ad
ministrative avenues may be available. To clarify 
the administrative process in the case of non-

84 42 U.S.C. § 2000d-l (1988). 

compliance, DOJ issued guidelines for Title VI 
enforcement.86 These guidelines provide for: 

1) seeking consultation with or assistance from another 
Federal agency (such as the Office of Federal Contract 
Compliance at the Department of Labor) having the 
authority to enforce nondiscrimination requirements; 
2) consulting with or seeking assistance from State or 
local agencies having nondiscrimination enforcement 
authority; 
3) bypassing the central agency applicant to obtain 
assurances from, or to grant assistance to, complying 
local agencies; and 
4) bypassing all noncomplying non-Federal agencies to 
provide assistance directly to complying ultimate bene-
ficiaries.87 . 

Title VI also provides one other sanction in the 
event that a Federal agency cannot obtain volun
tary compliance or compliance by other means. 
An agency may refuse to grant or may terminate 
funds after notice and an opportunity for a hear
ing.88 Title VI further provides that ifthe agency 
determines, after completion of the hearing, that 
funds should be terminated, denied, or discon
tinued, the agency must submit a complete writ
ten report on its decision to the House and Senate 
committees having legislative jurisdiction over 
the program or activity before the decision can be 
implemented.89 

.DOJ's guidelines provide procedures for con
ducting fund termination or denial hearings. 
They also permit, in limited circumstances, a Fed
eral agency to defer action on an assistance ap
plication temporarily pending initiation and 

85 See Stewart Oneglia, Chief, Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, interview 
in Washington, D.C., Feb. 1, 1994, p. 5. 

86 28 C.F.R. § 50.3(c) (1994). 

87 Id. § 50.3, note I. B. 2. 

88 42 U.S.C. § 2000d-l (1988). 

89 Id. 
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completion of the notice and hearing.90 Such tem
porary suspension of funds allows agencies to 
prevent the continuation of the alleged discrim
ination pending a final determination. 

The Commission's Compiiance Officer's Man
ual summarizes the steps that a Federal agency 
must follow to issue an order suspending, ter
minating, or refusing to grant'or continue Federal 
financial assistance: 

1) The agency must advise the applicant or recipient of 
the failure to comply and ofthe agency's determination 
that compliance cannot be secured by voluntary means; 
2) There must be an express finding on the record of a 
failure to comply after opportunity for hearing; 
3) There must be approval of the action terminating, 
suspending, etc., the Federal assistance by the head of 
the agency; and 
4) Thirty (30) days must have expired after the head of 
the agency has filed, with the Congressional .commit
tees having jurisdiction over the program involved, a 
full written report ofthe circumstances and grounds for 
such action. 91 

Fund termination, suspension, and denial can 
deter recipients from failing to comply with Title 
VI. 

The agency chapters state whether the agen
cies have sought fund termination and describes 
the situations that surrounded the actions. In 
addition, each chapter explains the agency's ter
mination process. 

Information on the frequency of fund termina
tions would indicate whether the threat of ter
mination alone is sufficient to obtain voluntary 
compliance or whether agencies do not pursue the 
sanction because of the cumbersome congres
sional notification requirement. The use of fund 
termination, suspension, and denial would have 
potentially broad impact on the beneficiaries and 
affected communities. 

Community Outreach and Public Education 
The primary purpose of community outreach 

and public education is to inform funding recip
ients of the obligations imposed on them by Title 
VI and to inform actual and potential participants 
and beneficiaries of the rights afforded them by 
Title VI. Without regular and comprehensive out
reach and education, members of the public gen
erally do not have the information necessary to 
pursue and protect their rights under Title VI by 
filing complaints against discriminating recipi
ents. Hence, one sign of a poor outreach and edu
cation program may be a small number of com
plaints filed with a funding agency. 

Outreach and education efforts also afford 
agencies an opportunity to inform potential recip
ients of assistance programs and the nondiscrim
inatory policies and requirements of Title VI. 
They also enable potential recipients to learn the 
procedures for applying for grants. By conducting 
community outreach and public education, agen
cies also learn of affected community concerns 
and receive public input in the development of 
Title VI enforcement programs. Agencies are also 
enabled to maintain liaison with affected public 
interest groups and community organizations. 

DOJ's coordination regulations delineate cer
tain minimum requirements for agencies' out
reach and education efforts. They specify that the 
agencies must· "make available and, where ap
propriate, distribute their Title Vl regulations 
and guidelines for use by Federal employees, ap
plicants for Federal assistance, recipients, bene
ficiaries, and other interested persons."92 The reg
ulations primarily afford the responsibility for 
public dissemination of Title VI information to the 
funding recipients. Recipients must display post
ers that state the recipient's nondiscrimination 
policy and compliance with Title VI, summarize 
the requirements of Title VI, note the availability 
of Title VI information from the recipient and the 

90 28 C.F .R. § 50.3, note I. A. Temporary suspension of funds is ordinarily only permissible with respect to applications for 
non-continuing assistance or initial applications for continuing assistance. It is not available when the Federal financial 
assistance is due and payable pursuant to a previously approved application, or when the assistance must be distributed 
pursuant to specific legislation containing its own nondiscrimination enforcement provisions. Id. 

91 Compliance Officer's Manual, pp. 8-9. 

92 28 C.F.R. § 42.405(a) (1994). 
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Federal funding agency, and explain briefly the 
procedures for filing a complaint.93 DOJ's regula
tions also require the use of other forms of public 
distribution, such as pamphlets, handbooks, man
uals, and the use of the print or broadcast 
media.94 

DOJ's coordination regulations require recip
ients to provide outreach and education to per
sons with limited English proficiency. DOJ re
quires that, when a significant number of 
beneficiaries, potential beneficiaries, or the af
fected community require information in a lan
guage other than English, the recipientmust take 
reasonable measures to disseminate written ma
terial in the appropriate languages.95 Similarly, 
DOJ requires Federal agencies to take reasonable 
steps to provide, in languages other than English, 
information on federally assisted programs sub
ject to Title VI. 96 

The agency chapters describe each agency's 
requirements for dissemination of Title VI and 
program information. They state how the agen
cies handle their own public outreach obligations 
under Title VI, as well as how the agencies ensure 
that recipients abide by the public outreach and 
education requirements. The agency chapters fo
cus parti~ular attention on the types of informa
tion provided, the form used to disseminate the 
information, and whether the information is pro
vided in languages other than English when nec
essary. They also state whether the agencies or 
recipients conduct seminars or meet with com
munity organizations. 

93 Id. § 42.405(c). 

94 Id. 

95 Id. § 42.405(d)(l). 

96 Id. § 42.405(d)(2). 

Technical Assistance 
Although not required explicitly by DOJ's coor

dination regulations, DOJ encourages Federal 
agencies to provide civil rights technical assis
tance and training to recipients. Technical assis
tance may take the form of providing sample 
grant applications, explaining procedures for data 
collection, helping recipients to establish an ad
visory board, or conducting workshops and con
ferences for both recipients and beneficiaries.97 It 
also affords agencies another opportunity to in
form the general public of their federally assisted 
programs. 

Providing technical assistance is an important 
method for preventing discrimination in pro
grams that are already utilizing Federal funds. 
Technical assistance enables an agency not only 
to respond to specific concerns of recipients, but 
also to offer assistance proactively when deficien
cies are detected in a recipient's application or 
existing program during a desk-audit review, or 
when new developments warrant changes in re
cipients' procedures.98 

In addition to eliminating discrimination, 
agencies use technical assistance to reduce costs 
for both the agency and recipients.99 By offering 
technical assistance to secure voluntary compli
ance, agencies may be able to reduce the need for 
costly compliance reviews. Recipients also benefit 
from technical assistance when Federal agencies 
are able to suggest the most cost-effective method 
for eliminating discrimination in recipient pro
grams.100 If several recipients require similar as
sistance, an agency may discover that it needs to 
redesign its procedures or regulations to prevent 
further problems in that particular aspect of the 

97 See U.S. Department ofJustice, Civil Rights Division, "Federal Technical Assistance Aids Recipients," Civil Rights Forum, 
vol. 7, no. 3 (Summer/Fall 1984), p. 11. 

98 Ibid. 

99 Ibid. 

100 Ibid. 
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Title VI enforcement requirements. Most impor
tant, technical assistance is an important method 
by which to prevent discrimination in programs 
that have already received Federal funds. Strong 
technical assistance programs allow Federal 
agencies to work with recipients to prevent and 
correct voluntarily any violations of Title VI that 
may exist in a recipient's program.101 

Each agency chapter states whether the agen
cy provides technical assistance, the type of assis
tance provided, the subjects of the assistance, to 
whom the assistance is offered, whether the assis
tance is offered or provided only when requested 
by the recipient, and which agency staff provides 
the assistance. Each agency chapter also des
cribes the content and quality of any training 
sessions conducted by the Federal agency for re
cipients, beneficiaries, or the affected community. 
This information can reveal whether agencies use 
technical assistance proactively to prevent dis
crimination in federally assisted programs. 

Federal Agency Oversight of 
Continuing State Programs 
Oversight and Monitoring 

Rather than providing funds directly to the 
ultimate recipients, many Federal agencies pro
vide Federal financial assistance through con
tinuing programs to State agencies, which, in 
turn, disburse funds to subrecipients.102 In these 
instances, the State or local agency iE! responsible 
not only for enforcing Title VI with respect to 
subrecipients or subgrantees,103 but also for as
sessing its own Title VI compliance efforts. The 
Federal agency's primary function is to oversee 

101 Ibid. 

and monitor Title VI enforcementas conducted by 
the recipient State or local agency.104 

DOJ's coordinating regulations require States 
receiving Federal assistance through continuing 
State programs to establish a Title VI compliance 
program for themselves and their sub
recipients.105 Furthermore, the regulations direct 
the responsible Federal agency to require States 
to designate responsible officials, to comply with 
certain minimum standards, such as providing 
methods of administration to the agency, and to 
maintain such records as necessary to permit the 
Federal agency to determine the States' and their 
subrecipients' compliance with Title VI.106 

Although, in effect, the State agencies are re
sponsible for Title VI enforcement in the continu
ing Federal financial assistance programs they 
administer, the Federal funding agencies remain 
ultimately accountable for ensuring nondiscrim
ination in such programs. For this reason, each 
Federal agency providing funds to State or local 
primary recipients must monitor the quality of 
the Title VI enforcement conducted by the re
cipients and provide assistance whenever pos
sible. 

To monitor State or local recipients effectively, 
each agency must evaluate the recipients' civil 
rights enforcement programs to ensure that they 
execute their methods of administration properly. 
Methods of administration are plans that State 
and local recipients are required to develop to 
outline the procedures they intend to employ to 
meet their Title VI enforcement responsibilities. 
As the surveys indicate, many Federal agencies 
refer to this process as a "compliance review" of 
the State or local agency. However, these reviews 

102 See id. § 42.410; 34 C.F.R. Part 100, Appendix A, "Federal Financial Assistance to Which These regulations Apply," Part 2, 
"Continuing Assistance to State-Administered Programs" (1994). 

103 Subrecipients and subgrantees refers to any recipients of federally assisted programs who receive assistance through an 
intermediate recipient entity, rather than directly from the Federal agency. Subrecipients and subgrantees typically refers 
to political subdivisions or agencies of State recipients, and public or private agencies, organizations, or institutions. 
However, this does not include any ultimate beneficiary of a federally assisted program. See 34 C.F .R. § 100.13(i)(1994). 

104 See 28 C.F.R. § 42.410 (199J). 

105 Id. § 42.410. 

106 Id. 

178 



are more analogous to performance evaluations. 
The State and local recipients are responsible for 
conducting the Title VI compliance reviews of the 
ultimate recipients that manage the Federal 
agencies' programs. The Federal agencies ensure 
that State and local recipients adequately per
form such reviews, as well as all other implemen
tation and enforcement procedures. 

Just as the Federal agencies are required by 
DOJ to collect and maintain data on their recip
ients,107 State and local primary recipients ad
ministering Federal assistance programs must 
collect and maintain data on their potential and 
actual subrecipients and sub-grantees, bene
ficiaries, and affected communities. 108 Therefore, 
it also is the Federal agency's role to monitor this 
data collection process and ensure that the State 
and local agencies are maintaining sufficient 
records on their subrecipients and ultimate bene
ficiaries.109 

The agency chapters demonstrate whether 
agencies monitor Title VI enforcement activities 
conducted by State and local agencies admfnister
ing Federal financial assistance to subrecipients. 
Although the agency chapters do not assess the 
quality of the State or local enforcement efforts, 
they do evaluate the mechanisms used by the 
Federal agencies to monitor their primary 
recipients. The agency chapters also describe and 
assess the arrangements between Federal agen
cies and the State and local recipients responsible 
for administering agencies' federally assisted 
programs. 

Methods of Administration 
The Commission's Compliance Officer's Man

ual delineates State and local recipients' Title VI 
enforcement and compliance responsibilities. It 
requires State and local recipients operating con
tinuing programs to provide "methods of admin
istration" designed to ensure that they and all 
subrecipients comply with Title VI and remedy 
any existing compliance problems. 110 At a mini
mum, the Compliance Officer's Manual recom
mends that the methods of administration in
clude the following five components: 

1) a specific public outreach and education plan for 
notifying beneficiaries and potential beneficiaries, 
through public statements, written documents, meet
ings with community organizations and the media, of 
the Title VI requirements that apply to the federally 
funded State program.111 

2) training for State or local program staff, sub
recipients, and beneficiaries or potential beneficiaries 
in the Federal agency's nondiscrimination policies and 
procedures.112 

3) procedures for processing complaints, notifying the 
Federal funding agency, and informing beneficiaries of 
their right to file a complaint.113 

4) a program to assess and report periodically on the 
status of their Title VI compliance that goes beyond a 

114mere checklist of activities and assurances. 

5) detailed plans for bringing discriminatory programs 
into compliance within a ·specified time period.115 

107 See pp. 180-81, for a further discussion on data collection and reporting requirements. 

108 28 C.F.R. § 42.410 (1994). 

109 Id. 

110 Compliance Officer's Manual, p. 6. 

111 Ibid., p. 6. 

112 Ibid., p.1. 

113 Ibid. 

114 Ibid. 

115 Ibid. 
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Although all recipients, public or private and 
direct or State, should provide agencies with 
methods of administration, it is particularly im
portant for State and local agencies to submit 
such documents when they are responsible for 
conducting enforcement procedures, such as pre
award desk audits, complaint investigations, self
assessments, and postaward compliance reviews. 

By examining recipients' methods of admin
istration, funding agencies can determine 
whether there is sufficient accountability for the 
actions of recipients and subrecipients to ensure 
compliance with Title VI. If a Federal agency 
plans to delegate or rely on State or local agencies 
to implement and enforce Title VI, then it is es
sential that the Federal agency require, in its 
regulations, State or local recipients to dem
onstrate compliance by regularly submitting com
prehensive methods of administration. 

The agency chapters describe and assess the 
content of the methods of administration. They 
also explain whether the agencies tailor methods 
of administration to correspond with specific 
funding program needs. For example, the· Depart
ment of Labor provides separate procedures for 
methods of administration under its Job Training 
Partnership programs. Because the Commission 
has not reviewed the State and local programs 
from the field, the agency chapters are limited to 
discussing agencies' requirements of State and 
local recipients and agencies' success in monitor
ing recipients' compliance with those require
ments. The agency chapters state whether there 
is an official delegation of responsibility or agree
ment with State agencies, or whether State or 
local involvement is simply a common practice for 
the agency. The agency chapters also address the 
chain of accountability to determine the extent to 
which Federal agencies and State or local 
recipients are responsible for effectuating Title VI 
enforcement. 

Staff Training 
The quality of an agency's civil rights program 

depends upon the expertise of the staff conducting 
it. For this reason, it js essential that each agency 

provide regular and comprehensive training in 
Title VI enforcement to all headquarters and field 
office staff responsible for external civil rights 
compliance, including the agency's program ad
ministration staff.116 Effective staff training 
programs not only provide education on Title VI 
compliance and enforcement policies and proce
dures, but also ensure that the civil rights staff 
understand the relationship between Title VI and 
other civil rights statutes. Effective training also 
keeps staff apprised of legal developments affect
ing Title VI, including new civil rights laws. Fur
thermorl;l, it is equally important for the civil 
rights staff to understand the agency's federally 
assisted programs and the necessary nexus be
tween program objectives and civil rights obliga
tions. Agencies may also use staff training to 
improve the staff's ability to conduct enforcement 
activities, such as investigations and compliance 
reviews, and to identify subtle forms of discrim
ination. 

The agency chapters describe the frequency 
and content of each agency's staff training pro
gram. Each agency chapter explains whether 
agency staff are trained specifically in Title VI or 
whether they receive only general civil rights 
training. This information is important because it 
reveals whether the agency staff assigned to ex
ternal civil rights enforcement remain current on 
policies and laws affecting their Title VI respon
sibilities. 

Data Collection and Reporting 
Requirements 

The collection and analysis of data on recip
ients are key elements of a successful Title VI 
enforcement strategy. Data collection is the pri
mary means by which an agency can monitor 
whether its program funds are reaching the 
communities that need the assistance. Monitor
ing is essential to achieve more than token com
pliance. However, monitoring is more likely to 
produce desired changes in civil rights enforce
ment when there are quantifiable standards with 
which to measure performance. To be effective, 
monitoring requires the collection of data. When 

116 See DOJ Title VI Checklist, p. 11, nos. 19-21. 
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the monitoring agency can numerically assess the 
reach of its. program funds, the agency is in a 
better ·position to assess whether corrective action 
is necessary to ensure nondiscrimination. This 
information may be used in all stages of the com
pliance process and may assist in developing 
strategies for case analysis and Title VI testing. 

DOJ's coordination regulations require Fed-
•eral agencies to implement a system of data and 
information collection. Specifically: 

[F]ederal agencies ... shall in regard to each assisted 
program provide for the collection of data and informa
tion from applicants for and recipients offederal assis
tance sufficient to permit effective enforcement of Title 
VI.111 

DOJ directs each agency to provide specific 
examples of the type of data that applicants and 
recipients are required to collect and maintain. 
The applicants and recipients are directed to col
lect the following data and information: 

• the manner in which services are provided by the 
program; 
• the race, color, and national origin of the population 
eligible to be served; 
• data regarding covered employment, including the 
use of bilingual employees to work with beneficiaries 
who do not speak English; 
• the location of existing or proposed facilities and 
information regarding whether the location will have 
the effect of denying access to any person on the basis 
of prohibited discrimination; 
• the race, color, and national origin of the members of 
any planning or advisory body that is an integral part 
ofthe program; and 
• requirements and procedures designed to guard 
against unnecessary impact on persons on the basis of 

117 28 C.F.R. § 42.406(a) (1994). 

118 Id. § 42.406(b). 

119 Id. § 42.406(c). 

120 Id. § 42.406(d)(l). 

121 Id.§ 42.406(d)(2)-(4). 

122 Compliance Ofrzcer's Manual, p. 10. 

race, color, or national origin when relocation is in
volved.118 

Agencies are authorized to include demo
gr1;1phic information regarding racial composition 
when it is necessary or appropriate.119 Agencies 
must also require that applicants and recipients 
notify the agency upon request of any lawsuits 
filed against the applicant or recipient alleging 
discrimination.120 The agency guidelines also 
must require applicants and recipients to provide 
a brief description of any applications pending at 
other Federal agencies, a statement describing 
any compliance reviews conducted in the prior 2 
years, and a written assurance that they will 
compile and maintain records pursuant to the 
data collection guidelines.121 The Commission's 
Compliance Officer's Manual explains that data 
collection is important because "patterns of dis
crimination may be revealed by statistical anal
yses of records maintained by agencies."122 

The agency chapters review each agency's data 
collection guidelines to ensure compliance with 
these specific requirements. The chapters also 
describe any agency guidelines that go beyond the 
scope of these minimum requirements to include 
other important data or information. The chap
ters explain the system each agency uses to 
analyze the data and how it uses the information 
to ensure compliance with Title VI. In addition, 
the agency chapters describe how each agency 
complies with the data collection requirements 
provided for in its guidelines. 

Strategic Planning and the Civil Rights 
Implementation Plans 

DOJ's coordination regulations require each 
Federal agency to submit a written Title VI 
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enforcement plan for DOJ's approval. 123 An enfor
cement plan is a detailed plan setting forth the 
agency's goals and priorities for the coming year 
and allocating specific staffand resources to spe
cific tasks, to accomplish the agency's objec
tives.124 It should provide each agency's civil 
rights office the opportunity to institute a pro
gram planning system that will enable the office 
to monitor regional, field, and State activities. 
The overall plan often includes goals and objec
tives for conducting outreach, education, and 
technical assistance, and for initiating compli
ance reviews, investigating complaints, and pro
viding staff training. The enforcement plan is an 
essential tool for linking enforcement goals and 
priorities with the budgeting process. 

The plan should be available to the public and 
should establish the agency's Title VI enforce
ment priorities and procedures.125 DOJ requires 
agencies' plans to address the methods for choos
ingrecipients for compliance reviews, to establish 
timetables for compliance reviews, to explain the 
procedures for handling complaints, to describe 
the allocation of staff to compliance functions, to 
develop guidelines or provide an explanation 
when guidelines are not appropriate, and to in
clude provisions for civil rights training of agency 
staff.126 

123 28 C.F.R. § 42.415 (1994). 

124 Seeid. 

125 Id. 

126 Id. 

In practice, the Federal agencies submit Civil 
Rights Implementation Plans to DOJ in lieu of 
enforcement plans.127 Unlike enforcement plans 
that address only Title VI activities, implementa
tion plans address each agency's responsibilities 
under all the civil rights statutes covered by Ex
ecutive Order 12,250. The Civil Rights Implemen
tation Plans were designed so that agencies could 
use them as a "planning tool," as well as an "infor- • 
mational tool," and a "reporting tool."128 DOJ di
rected each agency to prepare its 1994 Civil 
Rights Implementation Plans as a "base-year" 
plan covering fiscal years 1994-1997.129 The 
plans submitted each year after 1994 are in
tended only to update the 1994 base-year plan. 

The Civil Rights Implementation Plans serve 
three purposes. They are intended to assist DOJ 
in its oversight of the agencies' external civil 
rights enforcement, to function as a management 
tool to help the agencies in planning their civil 
rights activities, 130 and to serve as a source docu
ment for the general public.131 To serve these 
purposes, DOJ's guidelines provide the agencies 
with specific instructions for the preparation of 
the Civil Rights Implementation Plans.132 

As outlined by DOJ, each plan should begin 
with a narrative section providing an overview of 
the agency's civil rights enforcement program, 

127 See U.S. Department of Justice, Civil Rights Division, "AAG Approves Implementation Plans," Civil Rights Forum, vol. 6, 
no. 1 (Fall 1982), p. 10. DOJ refers to the Civil Rights Implementation Plans as successors to the Title VI enforcement plans. 
Ibid. 

128 Allen Payne, Director of Program Compliance, Coordination and Review Section, Civil Rights Division, U.S. Department of 
Justice, interview in Washington, D.C., Feb. 2, 1994, p. 5 (hereafter cited as Payne interview). 

129 James P. Turner, Acting Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, memorandum to 
Civil Rights Directors, "Guidelines for the development of FY 1994 civil rights implementation plans and supporting 
workload and performance data," Sept. 7, 1993· (hereafter cited as DOJ Guidelines for FY 1994 implementation plans). 

130 See Payne intervie, p. 5. 

131 28 C.F.R. § 42.415 (1994) 

132 DOJ has issued guidelines for implementation plans periodically since the early 1980s. The last guidelines were issued in 
1993, and apply to agency civil rights enforcement programs for FY 1994 through FY 1997. See DOJ Guidelines for FY 1994 
implementation plans. For a further discussion of the DOJ guidelines for implementation plans, see chap. 3. 

182 



including information on the mission, authority, 
covered programs, organization, staff and resour
ces, and approach to civil rights enforcement ac
tivities.133 

A second part of the plan should establish the 
agency's long-range policy goals, defined as "those 
ultimate purposes or 'ends' for which the program 
exists."134 These long-range goals should serve as 
a framework for formulating more specific 
"major" and "short-term" objectives, or "means" to 
achieving the long-range goals.135 For example, a 
long-range goal is "to maximize the number of 
recipients in compliance with civil rights require
ments through a preventive program of outreach, 
technical assistance, and monitoring."136 

DOJ's guidelines also require agencies to for
mulate major objectives that serve as "strategies" 
for achieving the "desired ends or purposes of 
legislation and other policy and program 
thrusts."137 Major objectives "imply criteria for 
measuring accomplishments."138 DOJ requires 
that major objectives be related "clearly and di
rectly to the long-range goals to which they will 

133 DOJ Guidelines for FY 1994 implementation plans, pp. 1-6. 

134 Ibid., p. 6. 

135 Ibid. 

contribute" and specifies that agencies should 
have at least one major objective in each of the 
following enforcement areas: complaint process
ing, preaward review, postaward review, enforce
ment monitoring, routine monitoring, legal and 
administrative support, staff training, and tech
nical assistance.139 Major objectives include an 
intention to "plan, design, and implement a com
pliance strategy for programs" funded under a 
particular statute.140 

DOJ also requires each agency to include a 
progress report to describe its success in achiev
ing its long-range goals and major objectives es
tablished in its base-year plan.141 The progress 
reports should "relate the discussion of individual 
activities to the achievement of specific long
range goals and major objectives that were 
described in the previous base-year plan."142 

Agencies are also required to submit short
term objectives that translate major objective 
strategies into specific work activities that are 
normally completed within one fiscal year.143 DOJ 
indicates that each major objective will have at 

136 Ibid. DOJ has indicated in earlier guidelines that long-range goals include eliminating backlogged civil rights complaints, 
such asthose carried over for 180 days with no action. See U.S. Department of Justice, "Guideline for Agency Implementation 
Plans Required by Executive Order 12,260, 'Leadership and Coordination of Nondiscrimination Laws,m p. 11 (undated). 

137 DOJ Guidelines for FY 1994 implementation plans, p. 6. 

138 Ibid. 

139 Ibid., p. 7. 

140 Ibid., p. 6. DOJhas indicated in earlier guidelines that major objectives include an intention to "close 90 percent of all simple 
and 60 percent of all complex backlogged cases" by the end of a designated fiscal year. See U.S. Department of Justice, 
"Guideline for Agency Implementation Plans Required by Executive Order 12,250, 'Leadership and Coordination of 
Nondiscrimination Laws, mp. 11 (undated). 

141 DOJ Guidelines for FY 1994 implementation plans, p. 7. 

142 Ibid. 

143 Ibid., p. 8. 
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least one short-term objective. Each short-term 
objective should be accompanied by the corre
sponding major objective and long-range goal, the 
priority order of the short-term objective, the es
timated start and completion dates, and a state
ment of the expected work product.144 

DOJ also requires that each Civil Rights Im
plementation Plan contain workload and perfor
mance data on agencies' complaint processing, 
preaward and postaward reviews, and other en
forcement activities.145 To assist agencies in ful
filling this requirement, DOJ provides the agen
cies with blank forms requesting the specific data 
required.146 

The agency chapters describe the contents of 
each agency's implementation plan and assess 
the adequacy of the information provided. In ad
dition, the agency chapters compare the goals and 
priorities from year to year to determine whether 
each agency accomplished its goals and corrected 
·prior deficiencies. If an agency has not achieved 

its goals, the agency chapter evaluates the factors 
contributing to the agency's failure. 

This information provides insight into an 
agency's civil rights priorities and whether those 
priorities are shifted to accommodate changes in 
civil rights laws. The agency chapters reveal oc
casions when.new civil rights laws have the sup
port of the present administration, and whether 
the agency officials tend to alter priorities, there
by make enforcing established civil rights stat
utes subordinate to the new programs. The agen
cy chapters also review selected agencies' im
pl~mentation plans and DOJ's analyses of those 
plans to determine significant decreases in 
resources and staffing, policy development, proce
dure implementation, or enforcement efforts. 
This information is also significant because it 
enables each agency to measure its accomplish
ments against its objectives and to determine 
what revisions are necessary to improve its Title 
VI enforcement program. 

144 Ibid., p. 8. DOJ has indicated in earlier guidelines that short-term objectives include developing a rating system which can 
be used to classify the difficulty level of cases, or developing a system for monthly review of status reports on investigations 
and resolution of complaints. See U.S. Department of Justice, "Guideline for Agency Implementation Plans Required by 
Executive Order 12,250, 'Leadership and Coordination ofNondiscrimination Laws,"' p. 11 (undat.ed). 

145 Ibid., p. 8. 

146 Ibid., pp. 10-24. 
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Chapter 5 

U.S. Department of Education 

The U.S. Department of Education (DOEd) 
provides Federal financial assistance of ap
proximately $31 billion to nearly 24,000 re

cipients through 230 separate programs.1 Its re
cipients include 52 State education agencies, 
approximately 15,000 local education agencies, 
3,500 colleges and universities, and approximate
ly 4,000 proprietary schools.2 DOEd's total civil 
rights budget is $56.6 million, and in 1994 it had 
821 civil rights staff working on the enforcement 
of Title VI of the Civil Rights Act of 19643 and 
other civil rights statutes pertaining to its fed
erally assisted and federally conducted pro
grams.4 

DOEd's Federally Assisted Programs 
DOEd's Federal financial assistance is distrib

uted to its ultimate beneficiaries in several ways. 
First, DOEd funds programs that are adminis
tered primarily by States. For example, DOEd 
provides Federal financial assistance to State ed
ucation agencies under two of its largest assis
tance programs: Title I and Title VI of the Ele
mentary and Secondary Education Act of 1965, as 
amended.5 The Title I program gives State and 
local education agencies funds, roughly $5 billion 
annually, to support compensatory educational 
services to educationally disadvantaged stu
dents.6 Title I funds are distributed on the basis 
of a formula. 7 Title VI funds are distributed to 

1 U.S. Department of Education, "Fiscal Year 1994 Civil Rights Implementation Plan," Workload and Performance Data, p. 30 
(hereafter cited as DOEd FY 1994 Implementation Plan). 

2 Ibid. Proprietary schools are privately owned and operated. 

3 Pub. L. No. 88-352, 78 Stat. 252 (codified as amended at 42 U.S.C. §§ 2000d to 2000d-7 (1988)). 

4 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI ofthe Ciuil Rights Act of1964, December 1993, completed by the U.S. Department of Education, Qs. 
35 and 36, pp. 23-24 (hereafter cited as DOEd Survey). See also Office for Civil Rights, U.S. Department of Education, 1994 
Budget and Staffing Information, provided to the U_.S. Commission on Civil Rights on Sept. 12, 1994, by Jeanette Lim, 
Director, Policy, Enforcement, and Program Service, Office for Civil Rights, U.S. Department of Education (hereafter cited 
as OCR 1994 Budget and Staffing Information). The number of staff members represents the average number of FTE's 
actually on staff in 1994, which is a figure less than the number of FTE's authorized in DOEd's budget. Jeanette Lim, 
Direct.or, Policy, Enforcement, and Program Service, Office for Civil Rights, U.S. Department of Education, and Karl 
Lahring, Deputy Assistant General Counsel, U.S. Department of Education, interview in Washington, D.C., Apr. 25, 1995 
(hereafter cited as Lim and Lahring interview). 

5 Pub. L. No. 103-382, 108 Stat. 3518 (codified as amended in scattered sections of 20 U.S.C.). 

6 U.S. Department ofEducation, Guide to U.S. Department ofEducation Programs (undated), p. I (hereafter cited as Guide 
to DOEd Programs). 

7 Ibid., p. 1. The formula is calculated on the number of children aged 5 to 17 in the school district from families below the 
poverty level and the State's average per pupil expenditure as compared to the national average. 
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promising State and local educational programs. 8 

DOEd also administers a number of other 
programs that provide funds to State education 
agencies, including vocational and adult educa
tion grants9 and migrant education grants.10 

Second, DOEd funds a range of programs oper
ated by local education agencies. For example, the 
Magnet Schools Assistance Program helps local 
education agencies establish magnet schools that 
are part of an approved desegregation plan.11 

DOEd's Office of Bilingual Education and Minor
ity Languages Affairs also provides grants to local 
education agencies to support a variety of instruc
tional programs for students with limited English 
proficiency.12 

Third, DOEd funds higher education through 
assistance to institutions of higher education, 
through grants and loans to students, and 
through research grants.13 Finally, DOEd oper
ates a number of other assistance programs in 
such areas as Indian education, international ed
ucation, drug prevention, programs for the im-

provement of educational practice, library pro
grams, and special education.14 

Organization, Budget, Staffing, and 
Workload- of DOEd's Civil Rights 
Enforcement Function 
Organization 

The office responsible for civil rights enforce
ment at DOEd is the Office for Civil Rights 
(OCR).15 OCR is headed by an Assistant Sec
retary for Civil Rights, who reports organization
ally to the Deputy Secretary of Education, 16 but 
reports directly to the Secretary of Education for 
most matters.17 OCR has responsibility for 
DOEd's external civil rights enforcement, includ
ing the enforcement of Title VI and other civil 
rights statutes pertaining to DOEd's federally as
sisted and federally conducted programs.18 The 
Assistant Secretary for Civil Rights has direct 
authority over civil rights enforcement for all 
statutes applying to DOEd programs.19 OCR is 
not responsible for internal equal employment 

8 Ibid., p. I. Once these programs are demonstrated to be successful, they are sponsored by State and local sources, rather 
than Federal funds. 

9 See ibid., pp. 49-65. 

10 Ibid., p. 13. 

11 Ibid., p. 9. 

12 See ibid., pp. 45-48. 

13 Ibid., pp. 15-33. Most student grants and loans funded by DOEd are awarded to the students by lending institutions and 
institutions of higher education. Lim and Lahring interview. 

14 Guide toDOEdPrograms, pp. 34-44, 66-78. 

15 DOEd Survey, Q. 20, p. 14. 

16 See Office ofthe Federal Register, National Archives and Records Administration, The United States Government Manual 
1994/95 (Superintendent of Documents: Washington, D.C., 1994), p. 266. 

17 Jeanette Lim, Director, and Susan Bowers, Deputy Director, Policy, Enforcement, and Program Service, Office for Civil 
Rights, U.S. Department of Education, interview inWashington, D.C., Jan. 26, 1995, p. 1 (hereafter cited as Lim andBowers 
January 1995 interview). 

18 In addition to Title VI, OCR has enforcement responsibility for: Title IX ofthe Education Amendments of 1972, 20 U.S.C. 
§§ 1681-1688 (1988); Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993); the Age 
Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988); and Title II of the Americans with Disabilities Act, 42 U.S.C. 
§§ 12,131-12,134 (Supp. V 1993). 

19 See DOEd Survey, Qs. 20, 22, pp. 14, 15. 
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opportunity matters related to Title VII of the 
Civil Rights Act of 1964. ll'hus, Title VI enforce
ment activities are protected from the qompeting 
resource and staffing needs of DOEd's internal 
civil rights workload. 

OCR consists of 3 headquarters components 
and 10 regional offices.20 OCR's headquarters of
fices provide legal, policy, and management sup
port for its enforcement program. OCR's head
quarters offices include: 

• Immediate Office ofthe Assistant Secretary
This office serves as the Assistant Secretary's 
principal policy advisor, sets OCR's long-range 
priorities, and manages OCR's congressional 
liaison and public information activities. It con
tains an Executive Operations Staff, which is 
responsible for management and operations 
support for other OCR components, as well as 
for controlling the flow of documents through 
OCR.21 

• Policy, "Enforcement, and Program Service
This service oversees all aspects of OCR's pol
icy development and dissemination and pro
vides policy, programmatic, and legal guidance 
and support to all other OCR components. It 
consists of the litigation staff, which represents 
OCR in administrative litigation,22 and the 
Program Operations Division, which deter
mines the compliance status of recipients in 

certain programs and assists the regional of
fices with complaint investigations and com
pliance reviews as necessary.23 In addition, the 
service contains the Elementary and Secon
dary Education Policy Division, and the Post
secondary Education Policy Division which 
both develop regulations, guidelines, legal 
standards, and policies for Title VI and other 
civil rights statutes pertaining to federally as
sisted programs. 24 

• Planning, Analysis, and Systems Service
This service is responsible for OCR's operation
al planning, development of fiscal year goals 
and objectives, and evaluation of OCR's effi
ciency ahd effectiveness atmeeting these goals; 
It also maintains OCR's information systems 
and is responsible for OCR's civil rights sur
veys.25 

Whereas most other civil rights offices do· not 
have legal staff and must seek legal support from 
their agency's offices of general counsel, OCR's 
staff includes attorneys. They provide Title VI 
legal support by reviewing enforcement cases for 
legal sufficiency, developing guidance materials, 
and serving as the liaison to DOEd's Office of 
General Counsel and the U.S. Department of Jus
tice on case-related matters. However, most 
major OCR policy decisions are also reviewed by 
the Office of General Counsel. In addition, the 

20 U.S. Department of Education, "Office for Civil Rights," p. 2 (undated) (hereafter cited as "Office for Civil Rights"). 

21 Ibid. pp. 2-3. 

22 Ibid., pp. 6-7. 

23 See ibid., p. 9. The Programs Operations Division is responsible for determining compliance in programs such as the Magnet 
School Assistance Program, the Vocational Education Methods of Administration Program, and Statewide higher education 
desegregation plans. Ibid. According to DOEd, these programs are Statewide iiJ. scope or require close coordination with the 
headquarters Office of Elementary and Secondary Education, the Office of Postsecondary Education, and the· Office of 
Vocational Education. Compliance efforts for these programs benefit from the national perspective of headquarters staff. 
Raymond C. Pierce, Deputy Assistant Secretary, Office for Civil Rights, U.S. Department. ofEducation, letter to Frederick 
D. Isler, Deputy Assistant Staff Director, Office for Civil Rights Evaluation, U.S. Commission on Civil Rights, p. 2, June 10, 
1994 (hereafter cited as Pierce June 1994 letter); Lim and Bowers January 1995 interview. 

24 See "Office for Civil Rights," pp. 7-9. 

25 Ibid., p. 10. 
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Office of General Counsel reviews all OCR en enforcement programs. Furthermore, because the 
forcement actions and refers to the Department of 
Justice all cases requiring litigatiori.26 

Three-quarters of OCR's staff are in its re
gional offices.27 The regional offices implement 
the majority of DOEd's Title VI enforcement ac
tivities. Each regional office is headed by a re
gional director who reports to the Deputy Assis
tant Secretary for Civil Rights. In addition to the 
Office of tbe Regional Director, OCR's regional 
offices generally consist of program review and 
management support staff, civil rights legal staff, 
and either a single or two compliance divisions: an 
elementary and secondary education division and 
a postsecondary educat1on division. 28 

In sum, OCR's organizational structure is ex
emplary and epitomizes the arrangement essen
tial for Title VI enforcement. It enables the Assis
tant Secretary, under the leadership of the 
Secretary, to develop, conduct, and control 
DOEd's Title VI enforcement activities. By po
sitioning all external civil rights enforcement au
thority in OCR, including regional staff and legal 
staff, DOEd ensures that the Assistant Secretary 
oversees all external civil rights compliance func
tions. OCR's decentralized structure ensures that 
Title VI enforcement is conducted effectively be
cause most of the Title VI enforcement is executed 
by regional offices that are supported by a strong 
headquarters office providing policy statements, 
legal guidance, coordination, and support. In ad
dition, because OCR's external civil rights enfor
cement is functionally separate from all internal 
civil rights activities, DOEd ensures that internal 
civil rights priorities do not impede the external 

26 Pierce June 1994 letter, p. 7. 

27 DOEd Survey, Q. 37, p. 25. 

Assistant Secretary for Civil Rights reports di
rectly to the Deputy Secretary for Education, civil 
rights enforcement holds appropriate prominence 
within DOEd. Overall, OCR's organizational 
structure illustrates the importance placed on 
Title VI compliance and enforcement in the ad
ministration of DOEd's financial assistance pro
grams. The priority of Title VI at DOEd is ex
emplified especially by OCR's Policy, Enforce
ment, and Program Service, including a legal 
support staff, devoted solely to external civil 
rights enforcement. 

Budget, Staffing, and Workload of OCR 
OCR's budget is earmarked in the DOEd 

appropriation from Congress. However, funds for 
enforcing Title VI are not separately identified in 
the appropriation. OCR's Planning, Analysis, and 
Systems Service maintains information systems 
and conducts operational planning for OCR. 
Under DOEd's system, each regional component 
maintains a summary of its projected full-time 
equivalent (FTE) usage for the fiscal year.29 The 
summary allows OCR to track separately its ex
penditures by issue area and civil rights activity, 
such as compliance reviews, complaint investiga
tions, training, and focus groups and outreach.30 

OCR stated that by utilizing a strategic plan with 
component operational plans and priority issue 
designations, it prioritizes its civil rights enforce
ment activities for budget and resource analysis. 
By monitoring its staff and budgetary resources 
allocated to various civil rights enforcement ac
tivities, OCR ensures that Title VI enforcement 
activities remain a priority, and plans its civil 

28 Lawrence Bussey, Branch Chief, Reports & Analysis, Planning, Analysis and Systems Service, Office for Civil Rights, U.S. 
Department of Education, letter to N adj a Zalokar, Social Scientist, U.S. Commission on Civil Rights, attachment, "Office for 
Civil Rights Regional Offices (ECDl-ECDX)," p. 1, June 21, 1994. 

29 Lim andLahringinterview. See NormaV. Cantu, Assistant Secretazy, Office for Civil Rights, U.S. Department ofEducation, 
and Raymond C. Pierce, Deputy Assistant Secretazy, Office for Civil Rights, U.S. Department of Education, memorandum 
to senior staff and component planning teams, re: Development of the FY 1996 Enforcement Docket, Mar. 1, 1995, p. 1 
(hereafter cited as Cantu March 1995 memorandum). OCR established a format for the analysis using spreadsheet software 
and transports the information via an electronic mail system. Ibid. 

30 Ibid. See also DOEd Survey, Qs. 29, 30, 33, pp. 19, 21. 
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rights enforcement activities based on resources 
and issue pri9rities. 31 

OCR has experienced variation in budget and 
staffing. OCR's budget declined from $46.9 mil
lion in 1981 to $40.5 million in 1988. Subse
quently,. OCR's budget increased substantially 
during the 1990s. By 1994, OCR's budget had 
reached $56.6 million.32 Although nominally 20 
percent higher than OCR's 1981 appropriated 
budget, the 1994 appropriation was 25 percent 
lower in real terms. OCR stated that its budget 
increase between 1981 and 1994 was not suffi
cient to keep up with salary increases, inflation, 
and OCR's common support expense account. 
OCR estimated that it would take an additional 
$15. 7 million in personnel compensation and 
benefits to restore OCR to its 1981 staffing level 
and that more money would be required for space 
or rent, training, travel, and supplies.33 

OCR's staff decreased from 1,099 in 1981 to 808 
in 1988, then increased to 848 in 1992.34 There
after, staffing began to diminish again, reaching 
821 in 1994.35 OCR's staff remains much smaller 
than its 1981 size. 

By comparison to the 20 percent nominal bud
get increase received by OCR, the total budget for 
DOEd almost doubled between 1981 and 1993. 
OCR's budget expanded at the same rate (5 per
cent) as DOEd's total budget only once, between 
1992 and 1993.36 Hence, OCR's budget has fallen 
relative to DOEd's budget since the 1980s.37 

To address the problem of increasing com
plaints and an overall decline in OCR's real bud
get and staffing since the 1980s, OCR has as
sessed its operations to develop a strategy for 
effectively fulfilling its Title VI enforcement re
sponsibilities.38 OCR has performed its respon
sibilities effectively by reducing staffprimarily in 
the secretarial ranks and offsetting that reduc
tion by utilizing automation and computer tech
nology.39 For example, in 1995, OCR is complet
ing the process of providing a personal computer 
to every investigator, equal opportunity spec
ialist, and attorney.40 To increase productivity, 
OCR has implemented numerous pilot projects in 
all regional and headquarters components pursu
ant to government reinvention. These pilot proj
ects include case resolution teams, priority issue 

31 Lim and Lahring interview. 

32 OCR 1994 Budget and Staffing Information, submitted to the U.S. Commission on Civil Rights by Jeanette Lim, Director, 
Policy, Enforcement, and Program Service, Office for Civil Rights, U.S. Department of Education (hereafter cited as OCR 
1994 Budget and Staffing Information). See also table 5.1. Data for years before 1981 were not available. 

33 OCR 1994 Budget and Staffing Information. 

34 DOEd Survey, Q. 35, p. 23. See also table 5.1. 

35 OCR 1994 Budget and Stamng Information. See also table 5.1. Data for years before 1981 were not available. 

36 DOEd Survey, Q. 33, p. 21. Data for years before 1981 were not available. 

37 Although 98 percent ofDOEd's budget provides program grants to States, local governments, and agencies and financial aid 
to students, the remaining 2 percent ofDOEd's budget supports administrative offices, such as OCR and DOEd's Program 
Administration office. OCR's budget has not increased at the samerate as the other administrative offices atDOEd. Between 
1981 and 1994, OCR's budget increased by 20 percent while the Program Administration budget increased by 53 percent. 
See Jeanette Lim, Director, Policy, Enforcement, and Program Service, Office for Civil Rights, U.S. Department of 
Education, note to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on 
Civil Rights, May 12, 1995, tab A (hereafter cited as Lim May 1995 letter). According to OCR, the increase is directly related 
to the increase inDOEd's overall program responsibilities, especially in the area of student aid which requires DOEd to fund 
costly student aid delivery contracts in its administrative accounts, such as DOEd's initiative to end defaults on student 
loans. See ibid. 

38 OCR 1994 Budget and Staffing Information. 

39 Lim and Lahring interview. 

40 Ibid. 
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TABLE 5.1 · 
U.S. Department of Education's Civil Rights Budget and Staffing: 1981-1994* 

Budget 
Thousands of $ $ 
Thousands of 

constant$$ 

1981 

$46,915 

$59,612 

1984 

$44,396 

$48,573 

1988 

$40,530 

$39,122 

1992 

$53,625 

$44,650 

1993 

$56,402 

$45,670 

1994 

$56,570 

$44,438 

Civil rights staff 1,099 907 

*DOEd does not maintain information for the years 
before 1981. 
Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed oy the 
U.S. Department of Education, Q. 33, p. 21; a. 35(c), p. 
23; OCR FY 1994 Budget Information, submitted to the 
U.S. Commission on Civil Rights by Jeanette Lim, 
Director, Policy, Enforcement, and Program Service, 

teams, and technical/information teams. The case 
resolution teams, for example, are designed to 
eliminate bureaucratic procedures and practices, 
particularly multiple layers ofreview.41 

However, despite these efforts to increase 
OCR's productivity, OCR's effectiveness may be 
impaired by anticipated budget and staffing 
reductions as a result of agencywide downsizing 
under the National Performance Review.42 OCR's 
projected staff ceiling for fiscal year 1999 is 780, 
41 fewer FTEs than it had in fiscal year 1994. 
OCR plans to reach its staff ceiling by cutting 

808 848 862 821 

Office for Civil Rights, U.S. Department of Education. To 
calculate the constant-dollar figures, the nominal dollar 
amounts were adjusted using a price index for govern
ment services developed by the U.S. Department of 
Commerce, Bureau of Economic Analysis, as reported in 
President of the United St'ltes, Economic Report of the 
President (Superintendent of Documents: Washington, 
DC, 1995), table B-3, p. 279. The base year for the price 
index is 1987. 

staffing in OCR headquarters by approximately 
34 FTEs and keeping regional staffing levels con
stant.43 The Assistant Secretary for Civil Rights 
indicated that these staffing reductions would re
quire "consolidation of functions now spread out 
among headquarters services," but also reinforced 
that OCR "must ensure that core headquarters 
functions continue to be carried out with excel
lence."44 

41 Office for Civil Rights, U.S. Department ofEducation,Annual Report to Congress, Fiscal Year 1994, p.12 (hereafter cited 
as OCR FY 1994 Annual Report). 

42 OCR supports the downsizing efforts of the National Performance Review and believes that its productivity and efficiency 
efforts will improve OCR's civil rights activities. 

43 OCR 1994 Budget and Staffing Information. 

44 Norma V. Cantu, Assistant Secretary, Office for Civil Rights, U.S. Department of Education, memorandum for all OCR staff, 
re: "Guidelines for StafTDeployment Through 1999," June 13, 1994. 
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Regulations, Guidelines, Policies, and 
Procedures 

Regulations 
DOEd's current Title VI regulations45 are those 

originally written for the U.S. Department of 
Health, Education, and Welfare (HEW). The De
partment of Justice relies on DOEd's Title VI 
regulations as a model for all other agencies. 46 

Title VI regulations provide each agency with 
the opportunity to define the standards for recip
ient compliance with Title VI and to describe their 
Title VI enforcement policies and procedures. The 
U.S. Supreme Court has relied on agency Title VI 
regulations to interpret the broad statutory lan
guage of Title VI.47 Thus, for example, for an 
agency to prove successfully disparate impact dis
crimination under Title VI, it must include and 
define that standard in its implementing regula
tions. 

DOEd's regulations are specific to Title VI. 
They satisfy most of the basic requirements delin
eated in the Department of Justice's coordination 
regulations48 and the Commission's Compliance 
Officer's Manual.49 They prohibit all the forms of 

discrimination listed in the Commission's Com
pliance, Officer's Manual. 50 • 

DOEd's regulations also contain effective lan
guage that continues to serve as a model for other 
agencies with Title VI responsibility. For exam
ple, DOEd's regulations contain strong enforce
ment language. With respect to employment dis
crimination, DOEd's regulations prohibit employ
ment discrimination where the primary objective 
of the assistance is to provide employment.51 They 
also prohibit discriminatory employment prac
tices in the administration of a federally funded 
program or activity that result in discrimination 
against that program's or activity's intended ben
eficiaries.52 In addition, pursuant to Department 
of Justice procedures, DOEd and the Equal 
Employment Opportunity Commission have pro
cedures in place for referral of Title VI employ
ment discrimination cases.53 

DOEd's regulations include a more extensive 
list of prohibited discriminatory practices than 
the list in the Commission's Compliance Officer's 
Manual. For example, they proscribe denying an 
individual, on the basis of race, color, or national 
origin, the opportunity "to participate as a mem
ber of a planning or advisory body which is an 

45 34 C.F.R. Par.t 100 (1994). 

46 U.S. Commission on Civil Rights, Survey of the Department of Justice Oversight and Coordination Responsibility for 
Consistent and Effective Implementation of Title VI of the Civil Rights Act of 1964, response completed by the U.S. 
Department ofJustice, Q. 14, p. 6. 

47 See Guardians Ass'n v. Civil Serv. Comm'n, 463 U.S. 582, 591-92 (1983); Lau v. Nichols, 414 U.S. 563, 566-69 (1973). In 
Guardians, the Supreme Court held that, while it is unclear whether Title VI standing alone prohibits unintentional 
discrimination, Title VI implementing regulations that explicitly forbid discrimination based on disparate impact are 
permissible, because they are not inconsistent with the purposes of Title VI. 463 U.S. at 591. 

48 28 C.F.R. §§ 42.401-42.415 (1994). 

49 U.S. Commission on Civil Rights, Compliance Officer's Manual: A Handbook ofCompliance Procedures under Title VI ofthe 
Civil Rights Act of1964 (1966) (hereafter cited as Commission's Compliance Officer's Manual). 

50 See discussion in chapter 4, pp. 162-63. 

51 34 C.F.R. § 100.3(c)(l) (1994). 

52 Id. § 100.3(c)(3). See discussion in chapter 2, p. 34. 

53 AsofMarch 4, 1985, DOEd's participation in the referral of employment discrimination complaints to the Equal Employment 
Opportunity Commission was limited as a result of a court order in Adams v. Bell, CA. No. 3095-70 and Women's Equity 
Action League v. Bell, C.A. No. 74-1720 (D.D.C. 1985) (order on defendant's motion for interim relieO. However, since the 
restrictions were rescinded by a 1990 court order, OCR is participating fully by order oflaw in the referral of employment 
complaints.See Women's Equity Action v. Cavazos, 906 F.2d 742 (D.C. Cir. 1990). See also 28 C.F.R.§§ 42.601-42.613 (1994). 
As ofApril 1995, DOEd is awaiting official publication of a notice rescinding the restrictions. 
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integral part of the program."54 The regulations funds designated for a specific purpose may be 
also provide specific education-related examples terminated under two conditions, in the event 
that serve to clarify their practical application to that voluntary compliance efforts fail. 59 An agen
DOEd's federally funded programs. 55 cy may terminate funds not only ifdiscrimination 

DOEd's Title VI regulations were last updated is "pinpointed" to the particular program receiv
in 1980, when DOEd was created.56 Therefore, ing funds, but also if the use of the Federal funds 
they do not reflect recent Title VI developments, is "infected" by discrimination elsewhere in the 
such as the restoration of broad Title VI coverage operation of the recipient.60 

under the Civil Rights Restoration Act of 1987.57 OCR officials stated that, in practice, DOEd 
DOEd's regulations do not contain the act's pre brings termination actions under both the. "pin
cise definition of "programs or activities" that is pointing'' theory and the "infection" theory de
essential for establishing coverage and jurisdic veloped in Board ofPublic Instruction v. Finch.61 

tion under Title VI. Although it is true that the act Although DOEd· originated the "infection" theory 
simply restored Title VI coverage to its scope prior and applied it well before Grove City and the Civil 
to the decision in Grove City College v. Bell,58 the Rights Restoration Act, DOEd's regulations do 
regulations do not clarify and codify the impor not reflect the full scope of DOEd's fund suspen
tant language created by the act. sion and termination authority. 62 DOEd officials 

In addition, although the Civil Rights Restora maintain that DOEd's Title VI regulations do not 
tion Act did not alter the enforcement language need to be changed, because the Civil Rights Res
gage of Title VI that existed prior to Grove City, toration Act merely restored procedures that 
the act's legislative history notes that Federal existed prior to the decision in Grove City.63 

54 34 C.F.R. § 100.3(b)(vii) (1994). 

55 See id. § 100.5. 

56 DOEd Survey, Q. 9, p. 7. 

57 Pub. L. No. 100--259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 168lnot.e, 1687, 1687not.e, 1688, 1688note (1988); 
29 U.S.C. §§ 706, 794 (1988 &Supp. V 1993); 42 U.S.C. §§ 2000d--4a, 6107 (1988)). See discussion in chapter 2, pp. 36-40. 

58 465 U.S. 555 (1984). The Supreme Court's decision in Groz•e City addressed the broader issue of the coverage and 
applicability of Title !X's prohibition on sex discrimination in programs receiving Federal financial assistance. The Court 
stated that Title IX coverage was triggered because some students at the college received Federal student education grants 
which are used, in effect, to subsidize the college's own financial aid program. Thus, the Court held that Title !X's coverage 
was not institution-wide, but instead applied only to the specific program receiving Federal fmancial assistance. 465 U.S. 
at 573-74. Congress statutorily reversed this conclusion in the Civil Rights Restoration Act of 1987, and clarified the 
coverage ofTitle VI, Title IX, Section 504 of the Rehabilitation Act, and the Age Discrimination Act. U.S. Congress, Senat.e, 
Committee on Labor and Human Resources, CiuilRights Restoration Act of1987, 100th Cong., 2d sess., S. Rep. No. 64, p. 2, 
reprinted in 1988 U.S.C.C.AN. 3, 3--4 (hereafter cited as CRRA Senate Committee Report). 

59 See CRRA Senate Committee Report, p. 20, 1988 U.S.C.C.AN. 3, 22. 

60 Ibid. Prior to Graue City, fund termination was addressed by the fifth circuit inBoa1·d ofPub. Instruction u. Finch. See 414 
F.2d 1068, 1078 (5th Cir. 1969). The fifth circuit held that funds earmarked for a particular purpose would not be t.erminated 
unless discrimination was found in the use of those funds or the use of the funds was infected with discrimination elsewhere 
in the operation of the recipient. See 414 F.2d at 1078-79. For a further discussion of the "pinpoint" and "infection" theories, 
see chapter 2, pp. 38-39. 

61 Jeanett.e Lim, Director, and Susan Bowers, Deputy Director, Policy, Enforcement, and Program Service, Office for Civil 
Rights, U.S. Department of Education, interview inWashington, D.C., Sept. 12, 1994, p. 2 (hereafter cited as Lim andBowers 
September 1994 int.erview ). 

62 34 C.F.R. § 100.8(c) (1994) (emphasis added). 

63 Lim and Lahring int.erview. 
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Nevertheless, because the Grove City decision 
cast doubt over agencies' authority to use the 
infection theory, and the regulations do not 
specifically recognize this authority, revising the 
regulations would remove any lingering confusion 
on the issues of Title VI coverage and fund 
suspension and termination. 

Although DOEd's Title VI regulations contain 
an "Appendix A:' that lists all DOEd programs 
covered by the regulations,64 including State
administered continuing programs and all other 
DOEd federally assisted programs, that list has 
not been updated since DOEd was created in 
1980. DOEd indicated that it does not have a 
schedule for updating Appendix A regularly65 and 
that it is aware that the appendix is not a current 
listing ofDOEd's financial assistance program~. 66 

OCR officials also maintained that updatmg 
DOEd's Appendix A would require a considerable 
amount of effort and resources.67 As a result of 
OCR's failure to update its appendix, as required 
by the Department of Justice, its list of federally 
funded programs covered by DOEd's regulations 
excludes all programs established since 1980 and 
does not include any revisions to the original list, 
such as abolished programs. However, OCR offi
cials are considering, as an alternative to updat
ing the appendix, revising the appendix to refer-., 
ence that the annual departmental publication 
listing DOEd's federally funded programs is 

available to the public by contacting DOEd's 
Public Affairs Office. 68 

Guidelines 
DOEd has not, as required by the Department 

of Justice, 69 published Title VI guidelines for each 
of its federally assisted programs. The only pro
grams for which such guidelines have been pub
lished are DOEd's vocational education pro
grams.70 The vocational education guidelines are 
exemplary Title VI guidelines because they are 
thorough, detailed, and include numerous exam
ples of their application. 

Although DOEd has not published formal 
guidelines for its other financially assisted pro
grams, OCR gives guidance for its other programs 
in a number of other forms, including policy guid
ance, Federal Register notices, "dear colleague" 
letters, and joint guidance with other components 
of DOEd. OCR reported that it is implementing 
plans to issue Federal Register guidance on OCR's 
approach to important civil rights issues. 71 

DOEd's varied approach to issuing guidance 
may be preferable to the Department of Justice's 
strict requirement that agencies publish Title VI 
guidelines for each federally ass~sted pr?gra~. 
However, unless such guidance exists and 1s easi
ly obtainable for each program, DOEd staff and 
recipients and participants in DOEd programs 
may lack critical information concerning the Title 
VI compliance requirements of those programs. 

64 For a further discussion on the relevance of Appendix A, see chapter 4. 

65 Pierce June 1994 letter, p. 1. 

66 Lim and Bowers January 1995 interview, p. 2. DOEd officials stat~d that requiring recipients ofFederal ~nancial assist~ce 
to sign an assurance of compliance with Federal civil rights laws serves, in part, the purpose ofupd~tmg the Appe_n~JX A 
list of federally funded programs. Lim and Lahring interview. While this substitution may k:9? applicants ru_id :ecipients 
informed about DOEd's financial assistance programs, this process does not ensure that participants, beneficianes, or the 
general public receive the necessary information on programs covered by Title VI. 

67 Lim and Lahring interview. 

68 Lim and Bowers September 1994 interview, p. 6. 

69 28 C.F.R. § 42.404(a) (1994). 

70 U.S. Department of Health, Education, and Welfare, Office for.Civil Rig~ts, Office ofth~ Secretary, "Vocation'.11 Educ~ti~n 
Programs Guidelines for Eliminating Discrimination and Demal of Services on the BasIS ofRace, Color, National Ongm, 
Sex and Handicap," 44 Fed. Reg. 56 (1979) (codified as amended at 34 C.F .R. Part 100, App. B (1994)). 

71 Pierce June 1994 letter, pp. 6-7. 
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Policies 
In recent years, OCR has been active in pub

lishingpolicy memoranda and statements clarify
ing Title VI's application to its programs. Such 
policies and policy statements, in conjunction 
with DOEd's regulations and guidelines, have 
created a strong foundation for OCR's Title VI 
compliance program. 

Several of these memoranda addressed Title VI 
requirements for students with limited English 
proficiency. For example, in 1990, DOEd reissued 
a May 1970 memorandum on the identification of 
discrimination and denial of services on the basis 
of national origin and a 1985 policy document 
outlining OCR's compliance procedures for lan
guage minority students.72 Subsequently, in 
1991, OCR issued a policy update on the same 
topic, entitled "Policy Update on Schools' Obliga
tions Toward National Origin Minority Students 
with Limited-English Proficiency (LEP stu
dents)."73 The policy update was designed to guide 
OCR's "Lau" compliance reviews, compliance re
views of school districts evaluating their fulfill
ment of obligations under Title VI as interpreted 
in Lau v. Nichols.74 The policy update addresses 
several issues, including staffing requirements 
for programs aimed at assisting LEP students, 
criteria for transferring LEP students from Ian-

guage programs to regular educational programs, 
the necessity for formal LEP identification and 
assessment procedures, and issues related to the 
segregation of LEP students and other students. 
The policy update clarifies that students should 
not be placed in special education programs based 
on criteria related only to their limited English 
proficiency and that LEP students should not be 
excluded from "gifted and talented" programs. 75 

OCR officials indicated that DOEd has created a 
Lau team to assist in cases that raise second
generation Lau issues, such as identification of 
LEP students, testing of LEP students, and op
portunities for LEP students in gifted and tal
ented programs. 76 

In January 1994, DOEd published an an
nouncement in the Federal Register77 concerning 
the effects of the Supreme Court's decision in 
United States v. Fordice.78 In Fordice, the Su
preme Court held that States that operated de 
jure segregated higher education systems have an 
affirmative duty to remove the effects of prior 
segregated systems. 79 The Court.held further that 
the adoption of race-neutral policies alone does 
not demonstrate that the State has remedied its 
prior segregated system.80 DOEd's announce
ment explained the impact of the Fordice decision 
on DOEd's enforcement of Title VI with respect to 

72 William L. Smith, Acting Assistant Secretary, Office for Civil Rights, U.S. Department of Education, memorandum to OCR 
Senior Staff, "Office for Civil Rights Policy Regarding the Treatment of National Origin Minority Students Who are 
Limited-English Proficient," Apr. 6, 1990 (reissuing OCR's Title VI Language Minority Compliance Procedures dated Dec. 
3, 1985). 

73 Michael L. Williams, Assistant Secretary, Office for Civil Rights, U.S. Department of Education, memorandum to OCR 
Senior Staff, "Policy Update on Schools' Obligations Toward National Origin Minority Students with Limited-English 
Proficiency (LEP students)," Sept. 27, 1991 (hereafter cited as "Lau Policy Update"). 

74 414 U.S. 563 (1974). In Lau, the Supreme Court held that the San Francisco school system's failure to provide English 
language inst:i,-uction or other adequate instructional procedures to students who do not speak Engnsh constitutes dis
crimination based on national origin. 414 at 568-69. Thus, DOEd now requires school systems receiving financial assistance 
to provide programs for students with limited English proficiency. 

75 "Lau Policy Update." 

76 Lim and Bowers September 1994 interview, p. 2. 

77 59 Fed. Reg. 4271 (1994). 

78 112 S. Ct. 2727 (1992). 

79 Id. at 2735. 

so Id. at 2736. 
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State systems of higher education that had previ
ously operated under a system of dejure discrim
ination. The announcement indicates that the 
Fordice decision is consistent with DOEd's pre
vious policy, outlined in a 1978 Federal Register 
notice entitled "Revised Criteria Specifying the 
Ingredients of Acceptable Plans to Desegregate 
State Systems of Public Higher Education."81 

In February 1994, after a number of years of 
consideration, DOEd issued final policy guidance 
on Title VI's nondiscrimination requirements 
with respect to student financial aid that is 
awarded on the basis of race or national origin. 82 

The guidance represents DOEd's current policy 
on the use of race-targeted student financial as
sistance under Title VI.83 DOEd issued this 
guidance "to assist colleges in fashioning legally 
defensible affirmative action programs to 
promote the access of minority students to 
postsecondary education."84 

Finally, in March 1994, OCR issued guidance 
on the procedures and analysis that OCR will use 
in investigating issues related to racial harass-

,. ment against students at educational institu
tions.85 The guidance specifies that certain racial
ly based conduct violates Title VI. Such conduct 
consists of disparate treatment of students on the 
basis of race by recipients' agents, as well as the 
existence of a racially hostile environment that is 
encouraged, accepted, tolerated, or left uncor
rected by a recipient.86 In investigating allega
tions of disparate treatment, OCR will determine: 

81 43 Fed. Reg. 6,658 (1978). 

82 59 Fed. Reg. 8,756-(1994). 

83 59 Fed. Reg. 8,756 (1994). 

84 Id. at 8,756. 

1) Whether an official or representative of a recipient 
treated someone differently in a way that interfered 
with or limited the ability of a student to participate in 
or benefit from a program or activity ofthe recipient; 
2) Whether the different treatment occurred in the 
course of authorized or assigned duties or responsi
bilities of the agent or employee; 
3) Whether the different treatment was based on race, 
color, or national origin; and, 
4) Whether there was a legitimate nondiscriminatory 
basis for the different treatment.87 

In investigating the existence of a racially hostile 
environment, OCR will determine: 

1) Whether a racially hostile environment exists, which 
requires that the racial harassment be severe, per
vasive, or persistent; 
2) Whether the recipient had actual or constructive 
notice of the racially hostile environment; and, 
3) Whether the recipient failed to respond adequately 
to redress the racially hostile environment.88 

The guidance indicates that it is not intended to 
regulate the "content of speech."89 According to 
the Director of OCR's Policy, Program, and En
forcement Service: 

As part of the Federal government, OCR must comply 
with the FirstAmendmentin investigating and analyz
ing cases and in developing remedies. 

At every stage of its investigative and enforcement 
processes, OCR recognizes and respects academic free
dom and the free speech rights ·ofindividuals protected 
by the FirstAmendment. These principles are essential 

85 Notice ofinvestigative Guidance on Racial Incidents and Harassment Against Students at Educational Institutions, 59 Fed. 
Reg. 11,448 (1994). 

86 Id. 

87 Id. at 11,448-49. 

88 Id. at 11,449. 

89 Id. at 11,448. 
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to a healthy educational environment and underpin the issued policy statements on the act ''because the 
very educational programs the discrimination statutes language in the statute provided sufficiently clear 
are meant to protect.... OCR is keenly aware of the guidance."93 
complexity and importance of these legal issues in the 
educational context. Accordingly, OCR regional offices Procedures 
consult with Headquarters as soon as First Amend
ment considerations arise in cases and analyze them on 
a case-by-case basis.90 

As an additional compliance effort, OCR codi
fies all of its letters of finding that constitute new 
policy in a computerized "Policy Codification Sys
tem." Information about precedent-setting cases 
is also exchanged through conference calls among 
senior staff, chief regional attorneys, and head
quarters policy staff.91 

OCR's policy statements are extremely valu
able because they assist in educating DOEd com
pliance staff, DOEd recipients, program partici
pants, and the general public about DOEd's inter
pretation of the practical application of Title VI to 
its federally sponsored programs and activities. 
This, in turns, helps to ensure that DOEd's pro
grams are operated in compliance with Title VI. 

Although OCR has issued the foregoing policy 
statements, it has yet to issue a policy memoran
dum addressing the substantive effects of the 
Civil Rights Restoration Act on Title VI enforce
ment.92 DOEd has indicated that OCR has not 

In addition to DOEd's Title VI regulations es
tablishingthe basic methods for conducting inves
tigations, effecting compliance, conducting hear
ings, and issuing decisions, OCR has recently 
issued a Complaint Resolution Manual, which 
has superseded its previous Investigation Proce
dures Manual. 94 The new manual focuses on en
couraging parties to resolve their disput"es before 
OCR initiates a complaint investigation. The 
manual provides expedited approaches to case 
resolutions, such as facilitation by OCR of a reso
lution satisfactory to both the complainant and 
the recipient without necessitating an investiga
tion or formal determination, conferences and 
other methods of expedited factfinding, and pro
viding the recipient the opportunity to resolve 
fully all allegations ofnoncompliance.95 However, 
with the exception of this manual, OCR has not 
published manuals explaining to investigators 
the procedures for executing other enforcement 
activities, such as preaward reviews. 

90 Lim and Bowers January 1995 interview, documents submitted, "First Amendment Issues in the Context of Racial and 
Sexual Harassment" (one page). 

91 Pierce June 1994 letter, p. 4. 

92 OCR issued interim procedures and a policy memorandum explaining OCR's jurisdiction under the Civil Rights Restoration 
Act. The act does not apply retroactively to complaints filed before its March 22, 1988, effective date. Therefore, the 
memorandum provides examples for determining whether a complaint closed or narrowed because of Grove City alleges a 
continuing violation that persisted after the effective date of the act. See Terence J. Pell, Deputy Assistant Secretary for 
Policy, U.S. Department of Education, memorandum to Regional Civil Rights Directors, re: "The Impact of the Civil Rights 
Restoration Act on Jurisdiction," June 21, 1988; LeGree S. Daniels, Assistant Secretary for Civil Rights, U.S. Department 
of Education, memorandum to OCR senior staff, re: "Interim Procedures to Implement the Civil Rights Restoration Act 
(Grove City legislation)," Mar. 23, 1988. OCR has not issued any policies discussing the issues of Title VI coverage or the 
fund termination remedy. 

93 Raymond C. Pierce, Deputy Assistant Secretary, Office for Civil Rights, U.S. Department of Education, letter to Frederick 
D. Isler, Deputy Assistant StaffDirector, Office for Civil Rights Evaluation, U.S. Commission on Civil Rights, May 9, 1994, 
attachment, "Office for Civil Rights Responses to Questions," p. 2 (hereafter cited as Pierce May 1994 letter). 

94 OCR, OCR Complaint Resolution Manual, Nov. 30, 1993. According to OCR officials the manual was issued in December 
1993. Lim and Bowers January 1995 interview, p. 2. 

95 U.S. Department of Justice, Civil Rights Division, C~ordination and Review Section, "Education Revamps Investigation 
Procedures," Civil Rights Forum, vol. 9, no. l(Spring 1995), p. 5. 
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TABLE 5.2 
U.S. Department of Education's Title VI Enforcement Activity: 
Preaward Reviews. Postaward Reviews. Complaints 

1981 1984 
Preaward reviews N/A N/A 
Postaward reviews 

Desk-audit 0 1 
IQnsite N/A 97 

Complaints 
All civil rights 2,887 1,934 

ITitle VI 831 616 

*DOEd does not maintain information for the years 
before 1981. 
Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 

Process of Title VI Enforcement 
DOEd's Title VI enforcement program is pri

marily complaint driven. The number of com
plaints OCR receives annually has increased dur
ing recent years, compelling OCR to devote more 
than one-half of its staff time to conducting com
plaint investigations. In comparison to the large 
amount of staff time devoted to complaint inves
tigations, OCR has not committed sufficient re
sources to other critical methods of enforcement, 
especially preaward and postaward reviews. 

Preaward Reviews 
OCR's preaward review program is very lim

ited.96 OCR only conducts preaward reviews for 
one federally assisted program, the Magnet 
Schools Assistance Program, which is a relatively 
small program. The statute and regulations for 
the Magnet Schools Assistance Program require 

1988 
N/A 

1992 
65 

1993 
1-51 

139 
104 

0 
15 

165 
44 

3,532 
787 

4,434 
1,066 

5,090 
1,292 

Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed by the 
U.S. Department of Education, a. 41 (el, p. 28; a. 45(a), 
p. 33; a. 68(cl, p. 44; a. 71, p. 45. 

OCR to review applications to determine plan 
eligibility and evaluate the compliance status of 
applicants.97 In 1993, OCR conducted 151 pre
award reviews of Magnet Schools Assistance Pro
gram applicants.98 

During the Magnet Schools Assistance Pro
gram preaward reviews, staff evaluate informa
tion provided to them by the school districts and 
from other sources, such as OCR's regions, the 
Department of Justice, and third parties in court
ordered desegregation suits.99 The reviews are 
conducted by 8 to 10 staff members over a period 
of 3 months each year. The reviews are desk-audit 
reviews;but the staff make telephone calls to the 
applicants to collect any additional information 
needed. During these phone calls, staff provide 
technical assistance and occasionally negotiate 
voluntary compliance. 100 

i 
96 See chapter 4 for a discussion ofpreaward reviews, pp. 171-72. 

97 34 C.F.R. Part 280 (1994). 

98 DOEd Survey, Q. 40, p. 27. See also table 5.2. 

99 Pierce June 1994 letter, p. 4. 

100 Lim and Bowers January 1995 interview, p. 2. 
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Aside from the Magnet Schools Assistance Pro Postaward Desk-Audit Reviews 
gram preaward reviews, DOEd does not conduct 
preaward reviews for any of its major programs, 
such as Title I, which has a large impact on the 
educational opportunity of racial and ethnic mi
norities. As a consequence of OCR's failure to 
execute a comprehensive preaward review sys
tem, DOEd has disbursed billions of dollars of 
assistance without first meaningfully determin
ing whether its programs discriminate on the 
basis ofrace, color, or national origin and whether 
its funds are equitably distributed across popula
tion groups. 

However, in 1994, an amendment to the 
General Education Provisions Act101 directed 
DOEd to require each applicant for financial as
sistance to submit a description of the steps the 
applicant will take "to ensure equitable access to, 
and equitable participation in, the project or ac
tivity to be conducted with such assistance, by 
addressing the special needs of students, 
teachers, and other program beneficiaries in 
order to overcome barriers to equitable participa
tion, including barriers based on gender, race, 
color, national origin, disability, and age."102 As 
such, DOEd's program offices must review these 
descriptions as a prerequisite to awarding funds. 
In 1995, DOEd is developing procedures to imple
ment this requirement and train program office 
staffto conduct these reviews.103 

OCR regularly reviews data from its Elemen
tary and Secondary Civil Rights Survey as part of 
its compliance activities. The level ofOCR's post
award desk-audit review activities has varied 
over the years. OCR conducted only 1 postaward 
desk-audit in 1984, 139 in 1988, no desk-audit 
reviews in 1992, and 165 reviews in 1993. 104 Post
award desk-audit reviews allow OCR to review 
recipients' program practices in less time and 
with fewer resources than necessitated by onsite 
reviews. In addition, postaward desk-audit re
views provide DOEd with an opportunity to deter 
discrimination by targeting recipients in need of 
technical assistance, onsite investigation, or gen
eral modification in policies and procedures. Fre
quent and consistent desk-audit reviews also 
serve as an incentive for recipients to address 
deficiencies in their compliance program volun
tarily in anticipation of an agency's audit. As 
such, DOEd's failure to conduct such reviews con
sistently over the years impairs its ability to dis
cover recipients that are not in compliance with 
Title VI. 

Onsite Compliance Reviews 
Although OCR regards compliance reviews as 

an important part ofits enforcement program,105 

it has devoted very few resources to such reviews. 
For example, in fiscal year 1992, OCR spent 27 
work years on onsite compliance reviews for fed
erally assisted programs, or only 3 percent of its 

101 Pub. L. No. 103-382, § 427(b}, 108 Stat. 3518 (to be codified at 20 U.S.C. § 1226b). 

102 Id. 

103 Lim and Lahring interview; Lim and Bowers January 1995 interview, p. 4. 

104 DOEd FY 1994 Implementation Plan, Workload and Performance Data. See table 5.2 ..Data for years before 1984 were not 
available. Although OCR has reported in its annual Civil Rights Implementation Plans that it conducts postaward 
desk-audits as described by DOJ's official definition, OCR stated that it does not conduct postaward desk-audits. Lim and 
Lahring interview. OCR reviews data from their surveys and other relevant information to determine whether compliance 
problems are indicated. Ifthe information reveals no deficiencies, the recipient is not targeted for enforcement. Ifthe data 
indicat~ problems, the recipient is targeted for a compliance review or for proactive technical assistance. See Lim May 1995 
letter, tab E. According to OCR, what the Commission and DOJ defines as a postaward desk-audit can occur as a result of 
a complaint investigation or compliance review. Ifafter receiving information from a data request, OCR determines an onsite 
investigation is not necessary then OCR resolves the civil rights issue by analyzingthe information and data on hand. Ibid. 

105 U.S. Department ofEducation, "Fiscal Year 1990 Civil Rights Implementation Plan," p. 6 (hereafter cited as DOEd FY 1990 
Implementation Plan). 
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total work years (848) on civil rights enforcement civil rights enforcement for federally assisted 
for federally assisted programs. It initiated 77 
and completed 50 onsite compliance reviews that 
year.106 For fiscal year 1996, OCR plans to target 
40 percent of its resources to proactive enforce
ment activities, including new and continuing 
compliance reviews, monitoring proactive com
pliance activities, proactive policy development, 
and proactive compliance litigation and enforce
ment.107 

OCR has conducted increasingly fewer com
pliance reviews. Between 1989 and 1993, the 
highest number of compliance review starts (138) 
was achieved in 1989.108 The number of com
pliance reviews started by OCR decreased dra
matically the following year, to 32, and then be
gan to increase gradually, reaching 101 in 
1993.109 OCR attributes the lower number of such 
reviews to insufficient resources.U0 OCR's 
Management Report explained that, in recent 
years, "fewer staff resources were available to 
conduct compliance reviews because of the con
tinuing increase in complaint receipts."111 

During the past 2 years, however, the number 
of compliance reviews OCR has conducted in
creased substantially. In fiscal year 1993, OCR 
substantially increased the number of work years 
spent on compliance reviews. That year OCR 
devoted 53 work years to compliance reviews, or 
roughly 6 percent of its total work years (862), on 

programs. It initiated and completed 165 reviews, 
compared to 108 the previous year.112 According 
to OCR; it initiated 51 percent more reviews in 
fiscal year 1994 than in fiscal year 1993.113 The 
number of compliance reviews completed each 
year is projected to continue increasing as OCR 
enhances its efficiency in other enforcement 
areas. 

Approximately one-half of the compliance re
views executed by OCR are Title VI reviews.114 

Although DOEd has received an increasing num
ber of complaints requiring OCR attention, in 
1993 OCR was able to increase, for the first.time 
in several years, the number of Title VI com
pliance reviews initiated. However, the increased 
number of compliance reviews remained insuffi
cient. The 44 Title VI compliance reviews OCR 
completed in 1993, compared to the 15 it com
pleted in 1992, represented less than one-half of a 
percent of DOEd's 25,000 recipients.115 Further
more, the number of Title VI compliance reviews 
OCR completed in 1993 remained lower than in 
the 1980s. For instance, in 1984 OCR completed 
97 compliance reviews, and in 1988 it completed 
104 compliance reviews.116 

In recognition of an increasing civil rights com
plaints workload and limited resources for com
pliance reviews, OCR developed its National En
forcement Strategy (NES) several years ago to 

106 DOEd FY 1993 Implementation Plan, Workload and Performance Data, pp. 84--85. 

107 See Cantu March 1995 memorandum, p. 3. 

108 U.S. Department of Education, Office for Civil Rights, Fiscal Year 1993 Year-End Management Report, March 1994, p. 53 
(hereafter cited as OCR Management Report). 

109 Ibid. 

110 Lim and Bowers September 1994 interview, p. 4. 

111 OCR Management Report, p. 53. 

112 DOEd FY 1994 Implementation Plan, Workload and Performance Data, p. 35. 

113 OCR FY 1994 AnnualReport, p. 6. 

114 See ibid., p. 55. 

115 DOEd Survey, Q. 68, p. 44. See also table 5.2. DOEd officials maintain that these figures alone do not represent adequately 
OCR's compliance program. According to DOEd, these figures do not account for the multiple targeted issues and the 
numbers of beneficiaries affected by each compliance review. Lim and Lahringinterview. 

116 DOEd Survey, Q. 68, p. 44. See also table 5.2. Data for years before the 1980s were not available. 
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maximize the benefits of the small amount of 
resources devoted to compliance reviews.117 The 
NES sought to "integrat[e] OCR's compliance re
view program into a comprehensive and well
coordinated program of policy development, staff 
training, compliance reviews, technical assis
tance, and policy dissemination."118 Under the 
NES, OCR selected recipients for compliance re
view based on the national priority issues estab
lished each year by the Assistant Secretary for 
Civil Rights.119 By developing the NES, OCR ef
fectively conceded that it was not directly review
ing many recipients. OCR used the NES to target 
some recipients for compliance reviews to serve as 
examples to the other recipients. 

The emphasis cm compliance reviews has in
creased under OCR's new Strategic Plan, the suc
cessor to the NES issued in July 1994.120 One of 
the key objectives of the Strategic Plan is to "move 
[OCR] from a reactive system almost exclusively 
responding to complaints to a balanced enforce
ment approach that proactively targets its resour
ces for maximum impact," of which compliance 
reviews are a central component.121 The Strategic 
Plan is an integrated enforcement approach, con
centrating on several priority issues and aimed at 
informing recipients not being evaluated by OCR 
about their responsibilities pursuant to Title VI 
a:n,d the other civil rights statutes. The goal is to 
ensure their compliance. Under OCR's enforce
ment planning strategy, the regional components 
are given broad latitude to target their proactive 

enforcement program within the "umbrella prior
ity" of "developing and ensuring the implementa
tion of strong remedies for students denied access 
to high quality, high standards curriculum."122 

In fiscal year 1994, OCR compiled a report 
summarizingthe compliance reviews it conducted 
in fiscal years 199.3 and 1994.123 The report em
bodies valuable information concerning both the 
types of violations OCR discovers and the types of 
remedies it negotiates. However, the report does 
not contain a summary analysis of OCR's com
pliance review findings. The report indicates that 
OCR conducted 4 reviews to determine whether 
schools had nondiscriminatory student assign
ment policies and 28 reviews to determine 
whether limited-English-proficient (LEP) 
students had equal educational opportunities.124 

OCR's student assignment reviews discovered 
that the districts at issue were violating Title VI 
in several ways, including .by grouping students 
according to ability, resulting in racially 
identifiable classes without adequate educational 
justification; by making student class assign
ments based upon achieving minimum numbers 
of nonminority students; and by not affording 
minority students adequate opportunity to par
ti_cipate in gifted and talented programs.125 This 
type of information assists recipients and 
beneficiaries in understanding the practical ap
plication of Title VI's compliance requirements. It 
can also assist the Department of Justice in 

117 U.S. Department ofEducation, Office of the Assistant Secretazy for Civil Rights, "National Enforcement Strategy, Office for 
Civil Rights, FYs 1991-1992," Dec. 11, 1990. 

118 Ibid, p. 2. In addition to guiding compliance reviews, the NES raises the priority of monitoring corrective-action plans and 
required a restructuring of OCR. Ibid. 

119 See ibid., pp. 2-3. 

120 Office for Civil Rights, U.S. Department of Education, Strategic Plan, draft report, July 22, 1994 (hereafter cited as Strategic , 
Plan). 

121 Ibid., first goal, objective A, p. 1. 

122 Cantu March 1995 memorandum, p. 2. 

123 Office for Civil Rights, U.S. Department of Education, Making A Difference in the Liues ofStudents: Compliance Reuiew 
Accomplishments (no date). 

124 Ibid., p. 4. 

125 Ibid., pp. 13-21. 
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reviewing OCR's Title VI implementation and en
forcement effort. 

OCR's LEP reviews uncovered numerous viola
tions of Title VI. In 19 of the LEP reviews, OCR 
found that school districts did not have adequate 
procedures for identifying and assessing LEP stu
dents; in 3 of the reviews, OCR found that the 
school district did not have a program for LEP 
students.126 In school districts that did have such 
programs, OCR found, in 15 cases, that not all 
students were afforded the opportunity to par
ticipate in the programs or that the program was 
not adequately staffed. Finally, 20 of the school 
districts reviewed did not have adequate proce
dures for student!, exiting LEP programs, did not 
provide information to the parents of LEP stu
dents in their language, excluded LEP student~ 
from gifted and talented programs, or wrongfully 
placed them in special education programs.127 

OCR reported that as a result of the compliance 
reviews, the school districts submitted compre
hensive plans for educating LEP students and 
remedied specific deficiencies found in the OCR 
reviews.128 

Despite OCR's emphasis on compliance re
views, the actual number of compliance reviews it 
performs is barely increasing.129 Rather than fo
cusing on increasing the number of reviews, per 

12s Ibid., p. 4. 

121 Ibid., pp. 4-5. 

12s Ibid., p. 5. 

se, OCR is focussing on conducting reviews that 
affect large numbers of beneficiaries.130 In addi
tion, OCR uses its compliance reviews as a tech
nical assistance and education and outreach tool. 
However, most DOEd recipients can expect never 
to be reviewed. Furthermore, OCR's strategy of 
targeting compliance reviews on specific priority 
issues, rather than conducting comprehensive re
views of recipients, may cause OCR to de
emphasize compliance reviews designed to target 
programs or regions that exhibit other compliance 
problems. As such, although targeted reviews 
help to streamline OCR's enforcement efforts, 
they may inadvertently neglect critical instances 
of discrimination. 

Complaint Investigations 
OCR's primary civil rights enforcement activ

ity is complaint investigation. The number of civil 
rights complaints received by DOEd has drama
tically increased, from less than 3,000 complaints 
annually in the early 1980s, to more than 5,000 
complaints in fiscal years 1993 and 1994. Ap
proximately one-quarter of these complaints al
leged Title VI violations.131 

Overall, OCR spends 342 work years (of a total 
of 862 work years) on processing complaints.132 

OCR devoted roughly the same number of work 

129 OCR officials stated that the new Complaint Resolution Manual has resulted, in the last year, in a streamlined complaint 
process, with the consequence that additional resources have been freed up for conducting compliance reviews. They 
indicated that the number of compliance reviews OCR performs has increased substantially. See Lim and Bowers January 
1995 interview, pp. 2, 3. 

130 Lim and Lahring interview. DOEd officials maintain that OCR's strategy is not to limit compliance reviews to specific 
priority issues, but rather to address the broader departmental mission of equal access to educational excellence in each 
compliance review. Targeting compliance reviews to priority issues is an effective use of limited resources available for 
comprehensive compliance reviews as long as OCR staff are able to discover, while onsite, potential deficiencies in a recipient 
program that may occur in an area outside of the priority issues. 

131 DOEd Survey, Q. 71, p. 45; OCR FY 1994 Annual Report, p. 2. See also table 5.2. Data for years before the 1980s were not 
available. 

132 DOEd FY 1994 Implementation Plan, Workload and Performance Data, pp. 30, 32. 
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years to complaint processing in 1993 as in 
1992,133 even though the number of complaints it 
received increased from 4,432 to 5,090.134 

As such, despite OCR's model compliance and 
enforcement program structure, the increasing 
number of complaints DOEd receives has forced 
OCR to devote increasing amounts of staff time to 
complaint investigations, reducing resources 
:wailable for other enforcement procedures. Al
though OCR has made a significant effoI:t, 
through its NES and its Strategic Plan, to focus 
its limited resources and maximize their effec
tiveness, OCR simply does not have sufficient 
civil rights staff to execute other enforcement ac
tivities than complaint investigations, such as 
preaward reviews, postaward desk audit reviews, 
compliance reviews, and staff training. In addi
tion, since OCR's Title VI enforcement is based 
primarily upon complaint investigations and a 
limited number of indepth onsite compliance re
views, OCR has failed to review many DOEd 
funding programs for Title VI compliance. 

In an effort to enhance the efficiency of OCR's 
complaint processing, OCR issued a Complaint 
Resolution Manual in November 1993.135 A cen
tral component of this manual is an early com
plaint resolution-system, which encourages par
ties to resolve their differences independently of 
OCR.136 OCR officials believe the manual has 
benefited its complaint processing, because OCR 
staff now does not need to investigate a complaint 
unless the individual parties cannot agree. In 

addition, the manual authorizes several types of 
negotiation, enabling regional offices to become 
more proficient in resolving complaints.137 OCR 
officials also subsequently indicated that the re
vised complaint processing system has permitted 
OCR to increase the number of compliance re
views performed.138 

Deficiencies, Remedies, and Sanctions 
DOEd finds noncompliance in nearly 40 per

cent ofits complaint investigations and more than 
one~half of its postaward compliance reviews. In 
virtually all of these cases, DOEd obtains correc-

• • "t • ts fr • • t 139 Fotive action comrm men om rec1p1en s. r 
example, in fiscal year 1993, OCR negotiated re
medial agreements with several school districts to 
abandon discriminatory ability grouping prac
tices, reached an agreement with New York City 
Public Schools to enroll a minority student in the 
gifted and talented program of his choice, and 
compelled a school district in Tennessee to :e
move an assistant principal and to provide racial 
sensitivity training to high school staff.140 DOEd 
also obtained relief on behalf of 4,104 victims of 
discrimination in fiscal year 1993.141 

DOEd also is relatively active in initiating ad
ministrative proceedings requi~ite to imposing 
sanctions on recipients. During 1993, DOEd de
ferred funding to two recipients for the first time 
since the early 1980s. In addition, over the past 5 
years, DOEd initiated fund termination proc~ed
ings in five cases.142 According to OCR officials, 
the use of fund deferral, pending the results of an 

133 In 1992, OCR devoted 340 work years to complaint processing. DOEd FY 1993 Implementation Plan, Workload and 
Performance Data, p. 81. 

134 DOEd FY 1994 Implementation Plan, Workload and Performance Data, p. 31; DOEd FY 1993 Implementation Plan, 
Workload and Performance Data, p. 79. 

l35 Office for Civil Rights, U.S. Department ofEducation, Complaint Resolution Manual, Nov. 30, 1993. 

136 Ibid. 

137 Lim and Bowers January 1995 interview, p. 2. 

138 Ibid., pp. 2, 3. 

139 DOEd FY 1994 Implementation Plan, Workload and Performance Data, pp. 32, 35. 

140 DOEd FY 1994 Implementation Plan, pp. 13-15. 

141 DOEd Survey, Q. 77, p. 50. 

142 Pierce June 1994 letter, pp. 5-6. 
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investigation, gives recipients a powerful incen
tive to negotiate and achieve compliance.143 

DOEd also referred three cases to the Depart
ment of Justice in 1994. Of these cases, two in
volved Title VI. In one case, OCR found that the 
SanJuan, Utah, public schools were not providing 
adequate services to LEP students and referred 
the case to the Department of Justice.144 In De
cember 1994, DOEd referred a Georgia school 
desegregation case to the Department of Jus
tice.145 In that case, DOEd had conducted a com
pliance review in 1991 to determine whether the 
school district had achieved unitary status. The 
compliance review uncovered a number of serious 
violations of Title VI, including: 1) the district 
operated a segregated school for whites; 2) the 
district assigned students to classes in a discrim
inatory manner; and 3) the district sanctioned 
segregated extracurricular activities, such as 
proms.146 OCR negotiated a voluntary compliance 
agreement with the district. However, in Feb
ruary 1994, a complaint was filed against the 
district. In investigating the complaint, OCR 
found that the district continued to use an ability 
grouping plan that fostered segregation and con
tinued to sanction segregated proms, sele·ction of 
separate homecoming kings and queens by race, 

143 Lim and Bowers September 1994 interview, p. 2. 

144 Pierce June 1994 letter, pp. 5-6. 

and maintenance of racially segregated cheer
leading squads.147 

Outreach and Education 
OCR is engaged actively in public education 

and community outreach. For example, OCR pub
lishes pamphlets informing the public about their 
rights under Title VI.148 In addition, OCR con
ducts training workshops on civil rights issues at 
conferences sponsored by professional associa
tions and beneficiary organizations, enabling 
DOEd to instruct numerous educators, adminis
trators, policy makers, parents, students, and 
other individuals interested in and affected by 
Title VI. Many of OCR's regional offices also dis
seminate newsletters to school districts, colleges, 
and community groups.149 According to OCR's 
Deputy Assistant Secretary: 

Outreach efforts are focusing on the dissemination of 
OCR policy and model programs/practices that work, 
and collaboration with community groups and parents 
to provide recipients and beneficiaries the tools and 
information needed to ensure equal access to education 
for all.150 

OCR also maintains contact with community 
groups through a number of activities, including 

145 Lim and Bowers January 1995 interview, documents submitted, summary of OCR activities pertaining to the Johnson 
County School District (one page). 

146 Ibid. 

147 Ibid. 

148 Office for Civil Rights, U.S. Department of Education, Education and Title VI: Title VI of the Civil Rights Act of 1964 
Prohibits Discrimination Based on Race, Color, or National Origin inprograms or Activities Which Receive Federal Financial 
Assistance; this document was also printed in Spanish under the title, La Educacion Y El Titulo VI. Other DOEd Title VI 
pamphlets include: Student Assignment in Elementary and Secondary Schools and Title VI: Title VI ofthe Civil Rights Act 
of 1964 ProhibUs Discrimination in Assigning Students to Schools, Classes, or Courses ofStudy in Programs or Activities 
Which Receive Federal Financial Assistance; The Guidance Counselor's Role in Ensuling Equal Educational Opportunity; 
Historically Black Colleges and Universities and Higher Edu.cation Desegregation; How to File a Discrimination Complaint 
with the Office for Civil Rights; and Nondiscrimination in Employment Practices in Education. 

149 Pierce June 1994 letter, pp. 7--8. 

150 Ibid. 
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focus group meetings on Title VI-related issues, 
OCR-sponsored roundtable discussions, and 
speeches and booths at conferences and conven
tions of minority and education-oriented 
groups.161 

Overall, OCR's community outreach and public 
education activities are designed to maintain an 
ongoing information exchange with affected com
munities. Such activities serve not only as a 
forum for OCR to educate the public about the 
nondiscriminatory policies and requirements of 
Title VI, but also for OCR to remain apprised of 
emerging civil rights issues concerning its fund
ing recipients and beneficiaries.152 

Technical Assistance 
OCR has an active technical assistance pro

gram targeted at State and local education agen
cies, postsecondary education institutions, profes
sional associations, and program beneficiaries. 
OCR provides technical assistance to direct re
cipients either upon request or at OCR's initia
tive. In fiscal year 1993, OCR provided technical 
assistance to funding recipients on 646 occasions. 
On 498 of those occasions, such assistance was 
afforded in response to requests; on 148 occasions, 
it was initiated by OCR.153 

DOEd's Strategic Plan emphasizes technical 
assistance as an important component of DOEd's 
Title VI enforcement.154 Under the Strategic 
Plan, rather than using desk-audit reviews to 
discover recipients in need of technical assistance, 

OCR proactively provides technical assistance in 
the form of training to its recipients on the high 
priority issues in·the Strategic Plan. Such issues 
include: racial, ethnic, and sexual harassment; 
equal educational opportunity for LEP students; 
overrepresentation of minorities in special educa
tion programs; lower ability groups or tracks; 
underrepresentation of minorities in math and 
science programs and gifted and talented pro
grams; and elementary-secondary and higher ed
ucation desegregation. 155 

According to OCR officials, regional offices pro
vide technical assistance to recipients, generally 
in the form of training and workshops. In some 
cases, the interaction fostered by such assistance 
has resulted in the discovery of noncompliance in 
recipients' programs and, in turn, the negotiation 
of compliance agreements by recipients.156 

Oversight of Continuing State 
Programs 

In accordance with the Department of Justice's 
regulations,157 DOEd requires, as a condition for 
receiving funds, that continuing State programs 
provide statements of compliance with Title VI 
and methods of administration. States are re
quired to develop methods of administration that 
demonstrate that the State has procedures and 
programs in place to ensure that both State
operated programs and subrecipient programs 
are in compliance with Title VI.158 However, 
DOEd is not ensuring that States adhere to these 

151 Ibid. DOEd provided a partial list of organizations with whom OCR has had recent contact. The list included most major 
national civil rights organizations, as well as education organizations and many educational organizations. Ibid, enclosure 
C,p.130. 

152 Ibid., pp. 8-9. 

153 DOEd Survey, Q. 54, p. 36. DOEd's 1994 Civil Rights Implementation Plan indicates that OCR conducted 3,021 technical 
assistance deliveries, most of which were delivered over the telephone. DOEd FY 1994 Implementation Plan, p. 20. 

154 Strategic Plan, p. 1. 

155 Lim and Bowers January 1995 interview, p. 3. 

156 Lim and Bowers September 1994 interview, p. 5. 

157 28 C.F.R. § 42.410 (1994). 

158 3!! C.F.R. § 100.4(b) (1994). See also Compliance Officer's Manual, pp. 6-7. 
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requirements.159 OCR officials indicated that al
though OCR intends to increase its reliance on 
States' compliance efforts and to enhance coor
dination ofTitle VI enforcementwith States, OCR 
does not generally monitor States' compliance 
with these requirements.160 

OCR routinely oversees State Title VI compli
ance activities under only one funding program, 
the vocational education program. DOEd's voca
tional education guidelines for Title VI161 require 
every State operating vocational education pro
grams receiving Federal financial assistance to 
institute a compliance program to ensure that the 
State and its subrecipients are complying with 
Title VI.162 States are required to develop and 
submit to DOEd methods of administration and 
annual civil rights compliance reports describing

163their compliance program. 
In 1992 oversight ofState vocational education 

compliance programs, formerly the responsibility 
ofOCR's regional offices, was transferred to OCR 
headquarters.164 At that time, OCR conducted a 
thorough review of the States' methods of ad
ministration and annual civil rights compliance 

reports and began the process of redesigning its 
review process.165 Pursuant to the revised review 
process, OCR oversight of States is limited 
primarily to reviewing and commenting on their 
methods ofadministration and annual civil rights 
compliance reports, and providingtechnical assis
tance.166 OCR indicated that it had determined 
that there was no need to conduct onsite com
pliance reviews of the States' vocational educa

167tion programs. 
OCRmaintains that its methods ofadministra

tion activities are part of the Federal-State part
nerships in which OCR provides States, through 
national conferences, distribution of materials, 
and meetings, with investigative guidance and 
training on important civil rights issues, laws, 
and policies.168 According to DOEd officials, the 
States provide the first line of activity in deter
mining whether educational programs comply 
with vocational guidelines and Title VI. When 
State efforts fail, OCR steps in with an enforce
ment action to ensure compliance with the law. 
OCR developed this level of involvement after 
reviewing the methods of administration (MOA) 

159 According to DOEd officials, OCR does not distinguish its enforcement efforts based on the types ofDOEd recipients or the 
types ofassistance programs. Although O'CR relies on State educational agencies to ensure that their subrecipients comply 
with Title VI, DOEd officials stated that OCR is able to ensure compliance with Title VI by all recipients and subrecipients 
through complaint investigations and compliance reviews. However, OCR does engage the State in the process on any 
termination decision or referral to the DepartmentofJustice for litigation against the State's subrecipient. Limand Lahring 
interview. However, it is important for OCRto recognize in its compliance reviewsthe addedresponsibilities placed onStates 
that administer programs operated by subrecipients. 

160 Lim and Bowers September 1994 interview, p. 4. 

161 In addition to addressingTitleVI, the vocational education guidelines also pertainto Title IX ofthe EducationAmendments 
of 1972, 20 U.S.C. §§ 1681-1688 (1988), and Section 504 ofthe Re,habilitationAct of1973, 29 U.S.C. § 794 (1988 & Supp. V 
1993). 

162 34 C.F.R. Part 100, Appendix B.II.B. (1994). 

163 Id. Appendix B.II.C. 

164 DOEd Survey, Q. 44, pp. 31-32. 

165 The purpose ofthe redesign is to improve OCR's methods ofadministration review procedures, taking into account over 10 
years ofexperience in order to develop a more effective and efficient process for achieving civil rights compliance. Lim May 
1995 letter, tab G. 

166 DOEd Survey, Q. 44, pp. 31-32. 

167 Pierce May 1994 letter. DOEd Survey, Q. 44, pp. 31-32. 

168 Ibid. 
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programs and identifying a more effective way to 
achieve civil rights compliance.169 Although the 
States initially are in a better position than DOEd 
to review the activities ofits subrecipients, DOEd 
remains ultimately responsible for its funding. 

OCR explained that it does conduct onsite re
views of States' vocational education programs 
when "a state agency has been determined to have 
major deficiencies in its MOA compliance pro
gram and fails to take steps to correct the de
ficiencies."170 OCR will issue a formal letter of 
findings and, if n·ecessacy, implement enforce
ment procedures, including fund termination pro
cedures.171 Also, when States are unable to nego
tiate voluntar;Y compliance agreements with a re
cipient in noncompliance, OCR reviews the 
subrecipients and takes necessary steps to ensure 
compliance.172 In light of the increasing reliance 
on States to administer Federal programs, OCR's 
redesign of the methods of administration process 
will focus on developing a more proactive -and 
efficient monitoring system in order to ensure 
that subrecipients and subgrantees of DOEd 
funds are in compliance with Title VI. 

OCR's failure to conduct regular onsite mon
itoring of States' Title VI compliance activities is 
a weakness in DOEd's Title VI program. In pro
grams in which a funding agency provides Fed
eral financial assistance exclusively to State 
agencies, rather than to direct recipients, the 
agency's primacy function is to oversee and mon
itor Title VI enforcement as conducted by the 
relevant State agency. Although, in effect, the 
State agency is respo;nsible for Title VI enforce
ment in the federally funded programs it admin-

isters, the funding agency remains ultimately ac
countable for ensuring nondiscrimination in those 
programs. For this reason, the agency must eval
uate the quality of the Title VI enforcement effort 
conducted by the State recipients and provide 
assistance when possible. OCR's limiting of its 
oversight and monitoring activities to reviewing 
States' methods of administration and annual 
compliance reports rather than conducting onsite 
compliance reviews, as it does in its vocational 
education programs, is inadequate. OCR also 
must conduct onsite evaluation of the States' civil 
rights enforcement activities to ensure that their 
methods of administration are being executed 
properly. Merely reviewing documents prepared 
and submitted by the States will not ensure that 
compliance violations are discovered. Addition
ally, States must be subject to possible onsite 
investigations on a regular basis.173 

Staff Training 
OCR's regional staff are provided civil rights 

training in the form of seminars; however, OCR 
did not indicate how often such training occurs or 
what type of training is involved.174 DOEd's 1993 
Civil Rights Implementation Plan reported 
generally that each regional office and each head
quarters component of OCR had implemented a 
staff training plan for fiscal year 1993 and that 
each was allocated a budget for such training. The 
training for regional offices is designed to assist 
regional staff in conducting onsite compliance 
reviews, to educate new staff, and to enhance 
computer literacy.175 

169 Lim and Lahring interview. 

170 Jeanette Lim, Director, Policy, Enforcement, and Program Service, Office for Civil Rights, U.S. Department of Education, 
note to FrederickD. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, 
Apr. 28, 1995, p. l (hereafter cited as Lim April 1995 letter). 

171 Ibid. 

172 Ibid. 

173 OCR maintains that onsite compliance reviews are conducted on an "as needed" basis so as not to waste resources on routine 
reviews. Lim May 1995 letter, tab G. 

174 DOEd Survey, Qs. 49 and 50, p. 35. 

175 DOEdFY 1993 Implementation Plan, p. 7. 

206 



DOEd does not indicate, however, that its 
headquarters' and regional civil rights staff re
ceive training specifically on Title VI-related poli
cies, the relationship between Title VI and other 
civil rights responsibilities, or the nexus between 
the administration of the federally assisted pro
grams and civil rights responsibilities. Without 
such training, DOEd cannot ensure that its civil 
rights staff is informed of current law and policy 
and internal administrative intricacies affecting 
the enforcement of Title VI. 

DOEd Reporting Requirements and 
Data Collection and Analysis 

DOEd's data collection and analysis system is 
superior to that of other Federal agencies. DOEd 
actively collects data concerning its programs' 
participant and potential participant pools from 
its recipients to aid OCR in its Title VI enforce
ment policies and activities. The collection of this 
type of information is critical for discovering dis
parities among racial and ethnic groups in the 
rates and nature of their participation in federally 
funded programs that indicate potential viola
tions of Title VI. As such, OCR has developed a 
sophisticated data collection and analysis 
mechanism, including, in particular, a civil rights 
survey, that greatly facilitates its Title VI en
forcement efforts. 

For example, OCR conducts surveys of educa
tional institutions receiving Federal financial as
sistance, such as its Elementary and Secondary 
Civil Rights Survey, to obtain information on stu
dents by race, gender, and national origin. The 
Elementary and Sec~ondary Civil Rights Survey, 
collected every other year, permits OCR to con
duct statistical analyses on such issues as educa-

176 DOEd FY 1990 Implementation Plan, pp. 17-18. 

177 Ibid. 

tional ability grouping and equal educational op-• 
portunity for national origin minority and Native 
American students with limited English pro
ficiency.176 OCR uses the data collected in such 
surveys to ascertain recipient schools' compliance 
with Title VI's equal opportunity mandate.177 

Planning: National Enforcement 
Strategy and the Strategic Plan 

Perhaps the most notable accomplishment of 
OCR in recent years is its development of the 
National Enforcement Strategy (NES)178 and its 
successor, the Strategic Plan. The NES and the 
Strategic Plan are unique examples of strategic 
planning by a Federal civil rights office. 

The NES was designed to enable OCR, which 
was devoting increasing resources to complaint 
investigation, to maximize the usefulness of its 
remaining resources by creating "a comprehen
sive and well-coordinated program of policy devel
opment, staff training, compliance reviews, tech
nical assistance, and policy dissemination."179 In 
1994, OCR replaced the NES with a Strategic 
Plan that OCR officials characterize as "more 
expansive" than the NES with a greater emphasis 
on strong remedies.180 Unlike the NES, the Stra
tegic Plan sets forth general management goals 
for OCR in three topic areas: the impact of avail
able resources for civil rights on students' lives, 
empowering students and parents to resolve in
dividual problems related to equal access to edu
cation, and recruiting and retaining expert OCR 
staff. The plan sets forth general policy goals 
under each topic and general short-term and lo:ng
term strategies for realizing such goals.181 

According to the Strategic Plan, each year the 
Assistant Secretary for Civil Rights chooses 

178 Office for Civil Rights, U.S. Department of Education, "National Enforcement Strategy, FYs 1991-1992," Dec. 11, 1990 
(hereafter cited as OCR National Enforcement Strategy)-

179 Ibid. In addition to guiding compliance reviews, the NES raises the priority of monitoring corrective-action plans and 
required a restructuring of OCR. Ibid. 

180 Lim and Bowers September 1994 interview, p. 6. 

181 U.S. Department of Education, Office for Civil Rights, "Office for Civil Rights Strategic Plan" (draft;), July 22, 1994. 
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several priority issues, which become the focus of 
OCR's enforcement activities other than those 
related to complaint investigation. In fiscal year 
1993, these priority issues were: Equal Educa
tional Opportunities for National Origin Minority 
and Native American Students Who are Limited
English-Proficient and Discrimination on the 
Basis of Sex in Athletic Programs.182 OCR an
nounced that priority issues for fiscal year 1994 
would include the overinclusion of minority stu
dents in special education and low-track classes, 
admissions and testing bias, underrepresentation 
of females and minorities enrolled in mathe
matics and science and high-track gifted and tal
enteq classes, unequal access to educational pro
grams for students with limited English proficien
cy, and desegregation in higher education.183 

The Strategic Plan outlines an overall manage
ment philosophy for OCR, providing a foundation 
for future OCR civil rights enforcement policies 
and activities. The Strategic Plan alone does not 
constitute an enforcement plan. Although the 
Strategic Plan embodies general goals and direc
tions, it does not describe enforcement strategies, 
procedures, and activities. It also does not specify 
measurable goals or target dates for their ac
complishment. To translate the Strategic Plan 
into a working document, each OCR component 
develops annual operational enforcement plans 
based on the Strategic Plan, that do contain spe
cific goals and milestones.184 

OCR's reinvention planning is based on a "com
pass" that connects OCR's enforcement resources 
to their impact on students and the Strategic 
Plan.185 The compass adjusts OCR's activities 
based on information and proof of discrimination, 
OCR's strategy and tactics for case development, 
the stakeholders and players, and the steps neces
sary to achieve the goal of providing equal access 
to educational excellence.186 When OCR staff use 
the compass to adjust their case development ac
tivities, they ask questions such as ''What is the 
nature of the harm to students?" and "How can I 
be resource smart and still achieve my objec
tives?" to ensure that all OCR activities affect the 
greatest number of programs and beneficiaries.187 

Civil Rights Implementation Plans 
The Commission reviewed DOEd's Civil Rights 

Implementation Plans for the years 1990 through 
1994. Although DOEd's Civil Rights Implemen
tation Plans generally emulate the outline recom
mended by the Department of Justice's guidelines 
and include a significant amount of information 
about ongoing civil rights activities, they are not 
sufficiently detailed to facilitate assessment of 
DOEd's civil rights enforcement program by the 
Department of Justice or to serve as a compre
hensive source of public information. DOEd's 
plans do not provide adequate information con
cerning OCR's organization, staffing, and resour
ces; procedures for handling complaint investi
gations, preaward and postaward reviews, and 

182 DOEd FY 1993 Implementation Plan, p. 5. 

183 See "OCR Resolves to Increase Compliance Reviews This Year/ Education Daily, vol. 27, no. 61, Mar. 30, 1994, pp. 1-3. 

184 Lim and Lahring interview. 

185 See Lim April 1995 letter. 

186 Office for Civil Rights, "Compass for Proactive Case Development and Prosecution," Office for Civil Rights Apr. 28, 1995 
document submission (USCCR files). 

187 Ibid. Lim and Lahring interview. 
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compliance reviews; or the process for making 
resource allocation decisions. 

Furthermore, they do not fulfill one of the 
major purposes envisioned by the Department of 
Justice: DOEd does not use the Civil Rights Im
plementation Plans as a management tool. In 
particular, DOEd's Civil Rights Implementation 
Plans' long-range goals, major objectives, and 
short-term objectives .are underdeveloped. They 
are vague and generally do not "imply criteria for 
measuring accomplishments," as required by the 
Department of Justice.188 For example, in DOEd's 
plans for 1991, 1992, 1993, and 1994, the section 
concerning long-range goals contains lengthy 
progress reports on the preceding year's accomp
lishments. These progress reports address OCR's 
activities during that preceding year; however, 
they do not evaluate OCR's progress in realizing 
its long-range goals. Furthermore, the plans' sec
tion concerning goals and objectives is not based 
upon DOEd's budget, staffing, and anticipated 
workload.189 

OCR officials indicated that OCR does not use 
the Civil Rights Implementation Plans except as 
a tool for reporting to the Department of Justice. 
They suggested that it would be more informative 
for them to submit copies of documents actually 
used in their planning process, such as their Stra
tegic Plan and the:ir annual report to Congress. 
They also suggested that the Department of Jus
tice should accept these as alternatives to OCR's 
submission of a Civil Rights Implementation 
Plan.190 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The organizational structure of exter
nal civil rights enforcement at the U.S. Depart
ment of Education (DOEd) is exemplary. The 
head of the Office for Civil Rights (OCR) is an 
Assistant Secretary who reports organizationally 

188 U.S. Department of Justice, "Guideline for Agency Implementation Plans Required by Executive Order 12250, 'Leadership 
and Coordination ofNondiscrimination Laws,'" p. 9 (hereafter cited as DOJ Implementation Plan Guideline). 
DOEd's implementation plans for 1990-1993 contain 10 or more long-range goals and many more major objectives and 
short-term objectives. The goals and objectives encompass the entire range ofDOEd's federally assisted program civil rights 
enforcement, but generally are worded in such a way that an observer would not be able to determine whether or not they 
have been accomplished. For instance, one short-term objective for fiscal year 1990 was to "issue guidance and provide for 
the enhancement of regional monitoring skills, as appropriate." DOEd FY 1990 Implementation Plan, p. 23. 
The major objectives and short-term goals do not appear to conform to DOJ's guidelines. DOJ's guidelines require that major 
objectives "imply criteria for measuring accomplishments," but DOEd's major objectives discuss only implementing DOEd's 
various enforcement responsibilities and do not include criteria for measuring DOEd's accomplishments. For instance, a 
major objective in the complaint processing area for all 4 years is "to process complaints based on established regulations, 
policies, and procedm-es." Ibid., p. 22. 
DOEd's short-term objectives do not conform with DOJ's guidelines in their use of the term "Work Product." Based on the 
example given in DOJ's guidelines, the term Work Product is meant to indicate a finished product that represents the 
accomplishment of the short-term objective. For instance, ifthe short-term objective is "to develop a rating system for cases," 
the corresponding work product would be an "evaluation form for [rating] cases. DOJ Implementation Plan Guideline, p. 11. 
However, DOEd often uses the term "work product" to refer to ongoing activities of OCR. For example, the short-term 
objective "investigate issues raised in complaints and make a finding," is supported by the work product "letters of finding," 
but there is no mention of how many letters of finding were generated. DOEd FY 1993 Implementation Plan, p. 41. 
For DOEd's 1994 Civil Rights Implementation Plan, DOEd substituted the goals of its strategic plan. However, as noted 
above, these goals are also very general. Furthermore, the performance measures in the strategic plan are vague. DOEd FY 
1994 Implementation Plan, p. 5-11. 

189 See U.S. Department ofEducation, "Fiscal Year 1991 Civil Rights Implementation Plan," pp. 5-27 (hereafter cited as DOEd 
FY 1991 Implementation Plan); U.S. Department of Education, "Fiscal Year 1992 Civil Rights Implementation Plan," 
p. 7-37 (hereafter cited as DOEd FY 1992 Implementation Plan); and DOEd FY 1993 Implementation Plan, pp. 8-40; DOEd 
FY 1994 Implementation Plan, pp. 11-29. 

190 Lim and Bowers January 1995 interview, p. 3. 

209 



to the Deputy Secretary, but reports directly to 
the Secretary for most matters. This structure 
ensures that civil rights enforcement is inte
grated fully into DOEd's mission, Strategic Plan, 
and programs. Because the Assistant Secretary 
has line authority over all staff engaged in civil 
rights enforcement, including those in DOEd's 
regional offices, she also can ensure that Title VI 
enforcement is implemented effectively and uni
formly throughout the Department. In addition, 
OCR does not have responsibility for DOEd's in
ternal civil rights activities. As a result, OCR is 
able to focus the needed attention and resources 
on Title VI compliance and enforcement. 

A particularly important feature of OCR's or
ganizational structure is its strong Policy, En
forcement, and Program Service, which provides 
OCR with the internal legal and policy support 
necessary for implementing an effective Title VI 
compliance and enforcement program. OCR's Pol
icy, Enforcement, and Program Service works 
closely with DOEd's Office of General Counsel. 
While DOEd's Office of General Counsel fills a 
review function, OCR's own legal support team 
provides OCR with the autonomy necessary to 
establish civil rights policy for the Department. 

Another important feature is OCR's Planning, 
Analysis, and Systems Service, which maintains 
OCR's information systems and conducts opera
tional planning for the office. This service permits 
OCR to engage in effective enforcement planning. 
It also ensures that OCR has integrates data 
analysis fully into its Title VI enforcement.191 

Recommendation:DOEd should retain the cur
rent organizational structure of its civil rights 
functions. In particular, DOEd should continue to 
ensure that external and internal Federal sector 
equal employment opportunity activities are con
ducted by separate offices with separate reporting 
authorities. Furthermore, DOEd should continue 
to assign an Assistant Secretary to fulfill its exter
nal civil rights enforcement functions. DOEd also 
shouid retain OCR's internal organizational 
structure, including its strong central offices, the 

191 Seep. 187. 

192 See p. 188. 

Policy, Enforcement, and Program Service, and 
the Planning, Analysis, and Systems Service. 
Moreover, DOEd should retain OCR's regional 
structure, which allows staff who are in close 
proximity to DOEd's recipients and beneficiaries 
to conduct day-to-day Title VI enforcement and 
compliance activities. OCR should continue its 
coordination with DOEd' Office of General Coun
sel to ensure that OCR is familiar with the legal 
policy positions of the program offices. 

Budget, Staffing, and Workload 
Finding: OCR's budget is earmarked in the 
DOEd appropriation, and OCR has a planning 
office and an information system for analyzing its 
allocation of resources. OCR tracks its staff 
resources through component enforcement and 
operational summary analyses. OCR tracks staff 
resources by issue areas and program activities, 
such as compliance reviews, complaint investiga
tions, training, and focus groups and outreach. By 
using these analyses of specific civil rights ac
tivities OCR can engage in the type of manage-' .ment planning necessary to ensure that Title VI 
is enforced effectively, as well as other civil rights 
statutes.192 

Recommendation: OCR should continue to use 
its information management system to track its 
civil rights expenditures and resources separately 
for different civil rights activities. In addition to 
tracking staff resources, the system should per
mit OCR to track other budgetary resources such 
as travel, transcript services, and computer tech
nology by both issue and program activity. _In 
addition OCR should expand the system to m
clude re~ources devoted to other important civil 
rights activities, including preaward reviews, 
postaward reviews, and data collection and anal
ysis. OCR should continue to use the information 
management system to prepare an annual civil 
rights enforcement plan, detailing specific g~als 
and objectives, developing timetables for achiev
ing them, and assigning specific resources to :3-c
complish these goals and objectives. In developmg 
the plan, OCR should consider the impact of 
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diverting resources away from other civil rights 
activities as it plans for new civil rights initia
tives. In addition, OCR should use the informa
tion system to analyze its Title VI workload in 
relation to the resources devoted to various civil 
rights activities and initiatives. OCR should use 
this information to justify its budget requests. 
Finding: OCR's workload, in particular the num
ber of complaints it receives, has increased steadi
ly over time, but OCR's budget and staff resources 
have fallen. Thus, OCR has had to accomplish its 
Title VI compliance and enforcement obligations 
with fewer resources. OCR has taken significant 
steps to streamline its Title VI compliance and 
enforcement process, through making better use 
of computer technology, developing a more effi
cient complaint processing system, and creating 
case management teams. However, the decline in 
OCR's budget and staffing, combined with its in
creased workload, has strained OCR's ability to 
fulfill its Title VI responsibilities. Budget and 
staffing cuts projected under the National Perfor
mance Review will place further pressure on 
OCR's effectiveness. OCR has begun to plan how 
to maximize the effectiveness of its diminished 
staff.193 
Recommendation: DOEd should conti~ue to 
seek ways of enhancing the effectiveness and ef
ficiency of its staff and budgetary resources. At 
the same time, DOEd should monitor its decision 
to reduce OCR's budget and staffing under the 
National Performance Review. As OCR's budget 
and staffing decline over the next several years, 
DOEd and OCR should make quarterly assess
ments of OCR's civil rights enforcement program 
to ensure that the reductions do not hamper 
OCR's ability to ensure compliance with Title VI 
and other external civil rights statutes. The as
sessments should consider OCR's civil rights re
sponsibilities, workload, and resources, as well as 
the resources needed to fulfill its mandatory civil 
rights obligations, such as conducting preaward 
reviews, postaward compliance reviews, and staff 
training, and providing technical assistance and 

193 See p. 190. 

194 See p. 192. 

public outreach and education. In addition, OCR 
should conduct an analysis to determine the re
sources necessary to meet current civil rights en
forcement goals and objectives. Based on the out
come of these assessments, DOEd should request 
additional resources for OCR ifnecessary. 

DOEd should also consider whether it can di
vert resources currently assigned to DOEd's pro
gram offices to OCR, particularly in light of the 
trend towards delegating to the States functions 
that formerly were implemented by the program 
offices. If DOEd program office staff are trans
ferred to OCR, they should be provided with thor
ough civil rights training. 

Regulations, Guidelines, Policies, and 
Procedures 

Regulations 
Finding: Although DOEd's Title VI regulations 
are generally sufficient for effective Title VI en
forcement, DOEdhas not updated the regulations 
to reflect the clarifications made by the Civil 
Rights Restoration Act of 1987. The regulations 
do not include the Civil Rights Restoration Act's 
clarified definition of covered programs or activ
ities. In addition, the regulations do not reflect the 
full scope of DOEd's fund termination authority 
that DOEd employs in practice. The language of 
the regulations limits DOEd's fund termination 
authority to the particular program in which dis
crimination has been found and does not recog
nize DOEd's authority to terminate funds in pro
grams "infected" by discrimination elsewhere in 
an institution. Thus, the regulations are inconsis
tent with the Civil Rights Restoration Act. Fur
thermore, they do not reflect DOEd's current 
practice of using both a "pinpointing" and an "in
fection" theory in its fund termination de
cisions.194 

Recommendation: DOEd should revise its Title 
VI regulations 1) to include a definition of covered 
programs and activities that reflects the clear 
definition created by the Civil Rights Restoration 
Act, and 2) to make explicit its authority to 
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terminate funding for a recipient's programs if 
the operation of those programs is "infected" by 
discrimination elsewhere in the recipient institu
tion. 
Finding: DOEd has not revised the appendix to 
its Title VI regulations that lists the Depart
ment's programs covered by Title VI since 1980. 
As a result, the appendix no longer is an accurate 
list ofDOEd programs covered by Title VI. Thus, 
DOEd recipients, intended beneficiaries, and 
members of the public may be unaware of which 
DOEd programs are covered by Title VI.195 

Recommendation: DOEd should publish a com
plete, updated list of its federally funded pro
grams annually in the Federal Register. In the 
alternative, DOEd should revise its regulations to 
make reference to a readily available source of 
information on DOEd's programs, such as the 
Catal,og ofFederal Domestic Assistance published 
by the Office of Management and Budget and the 
General Services Administration. DOEd should 
prepare and make readily available an expanded 
description of each program, detailing the pur
poses, the type (block grant program, continuing 
State program, categorical grant program), the 
eligible recipients, and the intended beneficiaries 
of the program. Such program descriptions will 
help to clarify which programs are covered by 
Title VI, recipients obligated to comply with Title 
VI, and individuals protected by Title VI's non
discrimination requirements. 

Guidelines 
Finding: DOEd has not issued Title VI guide
lines for each of its federally assisted programs, 
as required by the Department of Justice. DOEd 
issues guidance for its programs through a num
ber of different media. However, unless guidance 
exists for all programs and is readily available to 
recipients, program beneficiaries, and the public, 
information critical to effecting compliance with 
Title VI may not reach those responsible for com-

195 See pp. 192-93. 

196 Seep. 193. 

plying. Furthermore, without adequate guidance, 
intended beneficiaries and members of affected 
communities niay not have sufficient information 
on the extent of Title VI's nondiscrimination re
quirements in terms of their practical application 
to the specific DOEd program.196 

Recommendation: OCR should review, for each 
of its federally funded programs, the Title VI 
guidance it has issued. OCR should ensure that 
adequate guidance exists for each program and 
that the guidance is made readily available to 
applicants, recipients, participants, beneficiaries, 
and the general public. If OCR determines that 
adequate Title VI guidance does not exist for a 
program, OCR should take steps to develop and 
disseminate the needed guidance. 

Each program should have guidance similar to 
that provided for the vocational education pro
grams. The guidance should provide program 
recipients and beneficiaries with program-spe
cific interpretations of the Title VI compliance 
obligations. It should give examples pertaining to 
the particular program of compliance and non
compliance with Title VI under each program. 
Furthermore, the guidance should specify the ob
ligations of recipients, including their obligation 
to conduct public outreach and education. The 
guidance should also contain specific data report
ing requirements for recipients. Finally, the guid
ance should provide instructions on the specific 
information OCR should review and the civil 
rights analyses it should conduct in determining 
whether a program recipient is in compliance 
with Title VI. 

Policies 
Finding: DOEd has an outstanding program of 
Title VI policy development. DOEd regularly 
issues policy memoranda and statements clarify
ing Title VI's application to its programs. Recent 
examples include DOEd's policies on educational 
opportunity for limited-English-proficient 
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students, race-targeted financial aid, and racial 
harassment against students at institutions of 
higher education. In addition, DOEd codifies all 
letters of finding that constitute new policy. 
DOEd's policies are invaluable as a means of 
clarifying the practical application of Title VI to 
DOEd's programs, as well as DOEd's interpreta
tions of Title VI's requirements with respect to 
controversial or emerging issues. However, DOEd 
has never issued a policy statement explaining 
the impact of the Civil Rights Restoration Act of 
1987 on its Title VI enforcement program.197 

Recommendation: OCR should continue its 
strong program of developing and issuing Title VI 
policies on a regular basis. As part of its ongoing 
efforts, DOEd should issue a policy statement 
formalizing its current Title VI coverage and fund 
termination practices, and providing program
specific examples for both coverage and termina
tion. 

Procedures 
Finding: Although DOEd recently issued a Com
plaint Resolution Manual outlining complaint in
vestigation procedures, it does not have manuals 
explaining its procedures for other portions of the 
Title VI compliance and review process, including 
preaward and postaward reviews.198 

Recommendation: OCR should develop a com
prehensive procedures manual. The manual 
should delineate procedures for preaward re
views, postaward compliance reviews, complaint 
investigations, and effecting compliance. It 
should contain separate sections for different 
types of DOEd programs. For instance, the proce
dures for conducting a compliance review of a 
school district are very different from the proce
dures for conducting a compliance review of a 
college or university. For each type of program, 
the manual should indicate generally what types 
of information OCR should review and what types 
of civil rights analyses OCR should conduct in 
determining whether a recipient is in compliance 
with Title VI. 

197 See p. 198. 

198 See p. 196. 

199 See pp. 198. 

Process of Title VI Enforcement 

Preaward Reviews 
Finding: DOEd's preaward review system is ex
tremely limited. DOEd conducts preaward re
views for only one of its federally assisted pro
grams. As a result, DOEd provides funding with
out ensuring, beforehand, that recipients are in 
compliance with Title VI or that DOEd funds are 
being distributed on an equitable basis with re
spect to race, color, or national origin. However, 
under a 1994 statute, the General Education Pro
visions Act, DOEd has been given broad new au
thority to conduct preaward reviews. DOEd will 
commence requiring all applicants to submit in
formation on how the applicant intends to ensure 
that its program will be conducted on an equal 
opportunity basis and the steps the applicant will 
take to remove barriers to participation in its 
program.199 
Recommendation: DOEd should use the infor
mation required of applicants for DOEd funding 
to conduct preaward desk-audit reviews of appli
cants before granting assistance. To ensure that 
DOEd uses its new preaward review authority 
effectively, OCR should issue guidance on the 
types.of information applicants must submit and 
what DOEd should look for in reviewing this in
formation. OCR should provide comprehensive, 
formal training to the program office staff who 
will be responsible for conducting such reviews. 
This training should include sections on all of the 
external civil rights statutes for which DOEd is 
responsible, including Title VI, as well as specific 
information on how to conduct the reviews. In 
addition, OCR should monitor closely the pro
gram offices' conduct of preaward reviews. For 
instance, OCR should require that the program 
offices submit for its review preaward review re
ports detailing the information they reviewed and 
their rationale for findings to release or withhold 
funding from applicants. 
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Generally, DOEd should conduct preaward re
views on all applications for DOEd funding. How
ever, given resource constraints, DOEd may de
cide not to conduct preaward reviews for recip
ients who have been reviewed by DOEd within 
the past 2 years and for whom DOEd does not 
have an indication of any problems. These recip
ients should be required to submit assurances of 
compliance with Title VI. 

Postaward Desk-Audit Reviews 
Finding: Although DOEd conducts postaward 
desk-audit reviews to select recipients for onsite 
compliance reviews, DOEd does not have a sys
tem in place to conduct postaward desk-audit re
views. as an alternative to onsite compliance re
views. Postaward desk-audit reviews have the 
potential of providing substantial information 
about the compliance status ofrecipients without 
using the resources necessary for onsite reviews. 
Thus, in choosing not to conduct such reviews, 
DOEd is forgoing a cost-effective enforcement 
mechanism that could help it to maximize the 
effectiveness of its limited resources.200 

Recommendation: OCR should implement a 
system ofpostaward desk-audit reviews of recip
ients, including local school districts and colleges 
and universities. DOEd should use postaward 
desk-audit reviews as a means of uncovering ob
vious violations of Title VI as welJ as a means of 
selecting recipients for onsite compliance reviews. 
To permit such reviews, DOEd should require 
recipients to report the information necessary for 
it to conduct such reviews on an annual or semi
annual basis. For school districts, DOEd should 
use the information submitted in its Elementary 
and Secondary School Civil Rights Survey. DOEd 
also should require school districts to submit pe
riodic Title VI self-assessments to DOEd for re
view. 

Onslte Compliance Reviews 
Finding: Despite determined steps by OCR to 
devote resources for onsite compliance reviews, 
the actual number of compliance reviews it per-

200 See p. 198. 

201 See p. 201. 

forms has barely increased. Most DOEd recip
ients can expect never to be reviewed. As a result, 
DOEd's compliance reviews do not perform the 
function of encouraging recipients to comply vol
untarily with Title VI in anticipation of an OCR 
review. However, for fiscal year 1996, OCR plans 
to dedicate 40 percent of its resources to proactive 
enforcement activities, such as compliance re
views. In addition, through its Strategic Plan, 
which targets compliance reviews according to 
OCR priority issues, OCR has· taken effective 
steps to benefit a greater number of stakeholders 
through the reviews it does conduct. OCR pro
vides its regional components with considerable 
latitude to target their proactive enforcement pro
grams within DOEd's priorities to ensure equal 
access to educational excellence. OCR's compli
ance reviews are part of an integrated enforce
ment strategy that provides recipients with a 
clear understanding of what they must do to com
ply with Title VI as it applies to OCR's priority 
issues. The focus on priority issues poses the dan
ger that OCR may not uncover critical problems 
in other areas. 201 

Recommendation: OCR should continue to con
duct onsite compliance reviews as part ofan inte
grated enforcement strategy based on priority is
sues. However, OCR should also continue to 
strive to dedicate additional resources for compli
ance reviews, and OCR should conduct compre
hensive onsite reviews that assess a recipient's 
entire operation, not only its compliance with re
spect to priority issues. 

Deficiencies, Remedies, and Sanctions 
Finding: DOEd is unique among Federal agen
cies in the degree to which it uses aggressively the 
administrative and other options available to 
compel compliance with Title VI. DOEd stands 
out as the only agency that makes more than 
infrequent use of its fund termination authority. 
In addition, DOEd has pioneered the use of fund 
deferral as a means of prompting recipients to 
comply with Title VI voluntarily. Finally, DOEd 
has referred several cases to the U.S. Department 
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of Justice for litigation and has recommended 
that the Government participate as an amicus 
curiae in several court cases. DOEd's effective use 
ofthe options at its disposal conveys the message 
that it is committed to Title VI enforcement and 
gives DOEd recipients the incentive to take steps 
to enter compliance voluntarily.202 

Recommendation: Other Federal agencies 
should, when they encounter serious violations of 
Title VI, emulate DOEd and make effective use of 
all of the enforcement options available to them, 
including fund termination and deferral and re
ferral of cases to the Department of Justice. 

Outreach and Education 
Finding: OCR's public outreach and education 
program on Title VI is active and effective. DOEd 
initiates outreach and education through a vari
ety of formats, including publishing pamphlets, 
disseminating newsletters, participating in con
ferences, and convening meetings with recipients 
·and beneficiaries. OCR's outreach and education 
program provides continuous information on Title 
VI to the public on an ongoing basis and also 
permits OCR to remain apprised of emerging civil 
rights issues affecting DOEd's programs. Thus, 
OCR's outreach and education program is exe:m
plary.2oa 
Recommendation: Other Federal agencies 
should use the Department of Education's Title VI 
outreach and education program as a model when 
developing their own outreach and education pro
grams. 

Technical Assistance 
Finding: OCR has an active Title VI technical 
assistance program. OCR offers technical assis
tance upon request, but it also provides it pro
actively. Its technical assistance is well inte
grated into other aspects of its enforcement pro
gram. For instance, it offers technical assistance 
proactively on the priority issues identified as 
part ofits Strategic Plan.204 

202 See pp. 202-03. 

20:1 SPe pp. 2na-04. 

2114 Seep. 204. 

2or. See pp. 204-06. 

Recommendation: Other Federal agencies 
should use the Department of Education's Title VI 
technical assistance program as a model when 
developing their own technical assistance pro
grams. 

Oversight of Continuing State 
Programs 
Finding: Oversight of continuing State programs 
is one of the weakest areas of DOEd's Title VI 
compliance and enforcement program. Except for 
the vocational education program, DOEd does not 
routinely monitor States' compliance with Title 
VI. DOEd neither collects from States nor reviews 
methods of administration showing how the 
States intend to ensure compliance with Title VI. 
It also does not require States to submit annual 
Title VI reports on their compliance status. Al
though DOEd does collect and reviewthese docu
ments for the vocational education program, it 
does not conduct onsite monitoring to ensure that 
the States are executing their methods of admin
istration properly. 205 

Recommendation: OCR should implement a 
comprehensive monitoring program to ensure 
that continuing State programs receiving DOEd 
assistance are operated in compliance with Title 
VI. Each State should be required to submit for 
OCR review methods of administration showing 
how it intends to ensure that it and its sub
recipients comply with Title VI. To assist the 
States in preparing the methods of administra
tion, OCR should provide the States with pro
gram-specific guidance on the necessary elements 
of acceptable methods of administration. Further
more, DOEd should require States to submit an
nual Title VI self-assessments. OCR's program 
guidance should specify the types of information 
States should include in the self-assessments. 
OCR should review each State's Title VI self
assessment and write a report indicating its find
ings and recommendations for improving the 
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State's Title VI compliance programs. If neces
sary, OCR should provide technical assistance to 
the States to assist them in coming into com
pliance. Finally, OCR should conduct periodic 
comprehensive onsite reviews of each State's Title 
VI compliance program to uncover any problems 
not revealed in the Title VI self-assessments. 

Staff Training 
Finding: OCR provides civil rights training to its 
staff, both in headquarters and in the regional 
offices. However, OCR has not developed a com
prehensive staff training strategy or plan to en
sure that all staff are afforded regular and thor
ough training on the civil rights statutes that 
DOEd enforces, including Title VI, as well as a 
thor01;1gh grounding in DOEd's regulations, 
guidelines, polices, and enforcement procedures 
and necessary background on DOEd's federally 
funded programs. 206 

Recommendation: OCR should prepare a com
prehensive staff training plan to ensure that all 
staff are trained fully in all necessary aspects of 
DOEd's civil rights enforcement program. New 
staff should be provided with formal training on 
all of the civil rights statutes DOEd enforces, on 
DOEd's federally assisted programs, and on 
DOEd's regulations, policies, guidelines, and en
forcement procedures. In addition, civil rights 
staff should be given annual civil rights training 
to refresh and deepen their understanding of 
DOEd's civil rights enforcement program and to 
address emerging civil rights issues that apply to 
DOEd's programs. DOEd should base its staff 
training plan on an assessment of the training 
needs of all staff and allocate specific budgetary 
resources to staff training. 

Reporting Requirements and Data 
Collection and Analysis 
Finding: DOEd's data collection and analysis 
system is superior to that of other Federal agen
cies. OCR has a headquarters office, the Plan-

206 See p. 206. 

207 See pp. 187, 207. 

208 See pp. 187, 207-08. 

ning, Analysis, and Systems Service, assigned to 
maintaining and analyzing civil rights data. 
DOEd actively collects and analyzes data, not 
only on participation in DOEd programs, but also 
on treatment of participants by race, color, and 
national origin. DOEd's implementation of the 
Elementary and Secondary Civil Rights Survey is 
an excellent example of civil rights data collection 
and analysis. Data from that survey are an essen
tial component of DOEd's system of postaward 
reviews.207 

Recommendation: DOEd should continue to 
place appropriate emphasis on data collection and 
analysis as an integral part of a civil rights com
pliance and enforcement program. OthE~r Federal 
agencies should consider the DOEd model in de
veloping their own data collection and analysis 
systems. 

Planning 
Finding: DOEd engages in considerable plan
ning of its external civil rights compliance enfor
cement program. The keystone of DOEd's plan
ning is its Strategic Plan, which outlines an over
all management philosophy for OCR, providing a 
foundation for OCR's civil rights policies and ac
tions. Although the Strategic Plan alone does not 
serve as an enforcement plan, OCR's component 
offices each submit enforcement plans that 
describe specific enforcement strategies, goals, 
and objectives and assign resources to specific 
tasks. DOEd is unique among Federal agencies in 
that it has a separate headquarters office, the 
Planning, Analysis, and Systems Service, which 
maintains an information system and is respon
sible for DOEd's operational planning.208 

Recommendation: DOEd should continue to 
use its information system and Planning, Anal
ysis, and Systems Service to develop annual civil 
rights enforcement plans. These plans should be 
formulated based on an analysis of available re
sources, legal requirements, and projected work
load. They should also contain timetables for 
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achieving their specific goals and objectives, and 
should measure their accomplishments against 
plans from preceding years. Furthermore, OCR 
should assign specific resources to accomplish 
each goal and objective. In addition, OCR should 
submit these component enforcement plans to the 
Department of Justice as part of DOEd's Civil 
Rights Implementation Plan. 

Other Federal agencies, especially those with 
sizable civil rights staffs, should consider creating 
internal offices, such as DOEd's Planning, 
Analysis, and Systems Service, to maintain their 
information systems and to implement their own 
enforcement planning activities. 
Finding: DOEd's Civil Rights Implementation 
Plan does not conform to the Department of Jus
tice's "Guideline for Agency Implementation 
Plans Required by Executive Order 12250, 
'Leadership and Coordination of Nondiscrimina
tion Laws."' It does not provide adequate informa
tion on DOEd's civil rights implementation and 
enforcement program for the Department of Jus-

tice to assess the program or for the public to 
understand it. Furthermore, DOJ!ld regards the 
Civil Rights Implementation Plan as a reporting 
instrument rather than as a management tool, as 
envisioned by the Department of Justice. 209 

Recommendation: DOEd should integrate its 
management and strategic planning with its 
preparation of the Civil Rights Implementation 
Plan. The Civil Rights Implementation Plan 
should conform to the Department of Justice's 
guideline. It should contain a comprehensive de
scription of DOEd's civil rights compliance and 
enforcement program, including information on 
budget, staffing, and workload. In addition, OCR 
should include each component's civil rights en
forcement plan, containing detailed goals and ob
jectives, milestones, and plans for accomplishing 
them. The goals and objectives should be based on 
an analysis of projected OCR's budget and staff 
resources, as well as its workload in various 
areas. 

209 See p. 208. 
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Chapter 6 

U.S. Department of Health and Human Services 

The U.S. Department of Health and Human 
Services (HHS) provides finan,cial assistance 
of $225 billion to 700,000 recipients through 

210 programs.1 This amount of financial assis
tance is approxi,mately eight times more than that 
of the U.S. Department of Education (DOEd). 
However, HHS's civil rights budget is $22.2 mil
lion, approximately one-half that ofDOEd. When 
HHS and DOEd were created out of the former 
U.S. Department of Health, Education, and Wel
fare (HEW), HEW's civil rights staff was divided 
between the two new departments, with HHS 
receiving approximately one-third of the staff. 
Over time, the staff of both departments has de
clined, and the current HHS staff of 297 continues 
to be roughly one-third as large as DOEd's.2 

The HHS Federally Assisted Programs 
HHS administers numerous Federal assis

tance programs through its operating divisions.3 

Among these, HHS administers several types of 
assistance. For instance, HHS provides State
administered block grants and supervised grants 
to individuals. HHS also offers grants for bio
medical research, provides categorical grants to 
individuals, and funds entities through health 
insurance reimbursement arrangements, such as 
medicare or medicaid.4 The recipients of HHS 
financial assistance range from State and local 
governments, to private for-profit and not-for
profit institutions, to individuals. Some of these 
recipients may receive HHS funding through a 
number of different sources. 5 

1 U.S. Department of Health and Human Services, "Fiscal Year 1993 Civil Rights Implementation Plan," Workload and 
Performance Data, p. 11 (hereafler cited as HHS FY 1993 Implementation Plan). 

2 See Donna E. Shalala, Secretary, U.S. Department of Health and Human Services, letter to Mary F. Berry, Chairperson, 
U.S. Commission on Civil Rights, May 9, 1995, attachment A, p. 1 (hereafter cited as Shalala May 1995 letter). For FY 1996, 
the HHS, OCR authorized stafflevel is 274. Ibid. 

3 The operating divisions that administer Federal assistance programs ar~: the Administration on Aging; the Public Health 
Service ( which includes the Substance Abuse and Mental Health Service Administration, the Agency for Toxic Substances 
and Disease Registry, the Centers for Disease Control and Prevention, the Agency for Health Care Policy and Research, the 
Food and Drug A!iministration, the Health Resources and Services Administration, the Indian Health Service, and the 
National Institutes of Health); the Administration for Children and Families; the Health Care Financing Administration; 
and the Social Security Administration. Office ofthe Federal Register and National Archives and Records Administration, 
The United States Government Manual, 1994/95 (Superintendent ofDocuments: Washington, D.C., 1994), pp. 300-38. 

4 U.S. Department of Health and Human Services, "Fiscal Year 1990 Civil Rights Implementation Plan," section I.D., p. 4 
(hereafter cited as HHS FY 1990 Implementation Plan). 

5 Ibid. The FY 1990 Implementation Plan is the HHS base-year plan and describes in detail the HHS's Title VI enforcement 
structure, activities, and goals for the next four years. The 1991, 1992, and 1993 Implementation Plans are updates to the 
1990Plan. 
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Organization, Budget, Staffing,·and 
Workload of the HHS Civil Rights 
Enforcement Function 
Organization 

The primary civil rights office at HHS is the 
Office for Civil Rights (OCR), which is headed by 
a Director who reports directly to the Secretary of 
HHS.6 The Director also serves in the capacity of 
Special Assistant to the Secretary for Civil 
Rights.7 OCR is responsible for enforcing Title VI, 
as well as civil rights provisions in other Federal 
statutes pertaining to federally assisted and fed
erally conducted programs. 8 OCR does not have 
responsibility for HHS's internal equal employ
ment opportunity program related to Title VII of 
the Civil Rights Act of 1964. 9 

OCR consists of headquarters offices and 10 
regional offices.10 OCR's headquarters has two 

main offices: the Office of Management Planning 
and Evaluation 11 and the Office of Program Op
erations.12 A Policy and Special Projects Staff and 
an Executive Secretariat also report directly to 
the Director.13 Headquarters staff provide policy 
guidance and operational direction to OCR's re
gional offices. 14 

OCR's 10 regional offices report to the head of 
the Office of Program Operations. The regional 
offices conduct complaint investigations and pre
award and postaward reviews, as well as outreach 
activities to encourage voluntary recipient com
pliance.15 Approximately two-thirds of OCR's 
staff are located in its regional offices.16 

Generally, the organizational structure of the 
HHS civil rights enforcement activities is satis
factory for Title VI enforcement. )Vith the excep
tion of the legal support staff who work out of the 
Civil Rights Division of the HHS Office of the 

6 U.S. Commission on Civil Rights, Suruey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of1964, DecemQer 1993, completed by the U.S. Department of Health and 
Human Services, Q. 20, p. 17 (hereafter cited as HHS Survey). 

7 Shalala May 1995 letter, attachment A, p. 1. 

8 These are: section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993); Title IX of the Education 
Amendments of 1972, 20 U.S.C. §§ 1681-1688 (1988); Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988); 
Communications Act of 1934, 47 U.S.C. §§ 35, 151-155, 201-221, 301-329, 401-416, 501-505, 601-609 (1988); Titles VI, 
VII, VIII, and XVI ofthe Public Health Service Act, 42 U.S.C. §§ 201-300aaa-13 (1988 & Supp. V 1993); section 407 of the 
Drug Abuse Treatment Act of1972, 21 U.S.C. § 1101 (1988); section 321 of the Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of1970, 42 U.S.C. §§ 218,246, 2688h, 2688j-2, 2688t, 4551, 4552, 4561, 4571, 
4581, 4582, 4591 to 4593 (1988); the nondiscrimina.tion provisions of the Omnibus Budget Reconciliation Act of1981, Pub. L. 
97-35, 95 Stat. 357 (codified as amended in scattered sections ofU.S.C.; section 307 ofthe Family Violence Prevention and 
Services Act, 42 U.S.C. §§ 10,401-10,415 (1988); and Title II of the Americans with Disabilities Act of 1990, 42 U.S.C. 
§§ 12,131-12,165 (Supp. V 1993). See HHS Survey, attachment to Q. 22, p. 18. 

9 HHS Survey, Q. 21, p. 17. 

10 U.S. Department ofHealth and Human Services, Office for Civil Rights, Organizational Chart, February 1994, submitted 
to the U.S. Commission on Civil Rights as an attachment to HHS Survey. 

11 The Office ofManagement Planning and Eval~ation is divided into the Budget and Administrative Services Division, the 
Management Information and Analysis Division, and the Quality Assurance and Internal Control Division. Ibid. 

12 The Office of Program Operations is divided into. the Investigations Division, the Program Development and Training 
Division, and the Voluntary Compliance and Outreach Division. Ibid. 

13 Ibid. 

14 HHS FY 1990 Implementation Plan, section I.D., p. 4. 

15 Ibid. 

16 HHS Survey, Qs. 35, 37, pp. 30, 32. 
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General Counsel, the Director of OCR has direct 
authority over all HHS sta:ff17 engaged in external 
civil rights enforcement activities, even those in 
the HHS regional offices. Furthermore, because 
OCR does not have internal civil rights respon
sibilities, OCR is able to focus solely on external 
civil rights compliance. Thus, the organizational 
structure of OCR should facilitate the Director's 
ability to implement a comprehensive Title VI 
enforcement program. 

The Role of the HHS Operating DiVisions 
HHS states that the HHS operating divisions 

have some Title VI responsibilities.18 However, in 
reviewing survey responses submitted by the op
erating divisions, the Commission determined 
that the operating divisions are not actively 

engaged in Title VI enforcement.19 None .of the 
operating divisions thatprovided the Commission 
with survey responses has a separate civil rights 
office for external civil rights compliance. Several 
of the operating divisions delegate Title VI en
forcement responsibilities to their equal employ
ment opportunity office.20 Others transfer the 
duties to their grants management office.21 None 
of the operating divisions has a full-time staff 
member assigned to Title VI.22 

The operating divisions' current role is limited 
generally to ensuring that recipients provide 
necessary assurances of nondiscrimination before 
receiving Federal assistance.23 However, none of 
the operating divisions requires applicants to sub
mit sufficient information in their applications to 

17 Except those in the HHS operating divisions. See discussion, pp. 220-22, below. 

18 HHS FY 1990Implementation Plan, section I.D., p. 5. According to HHS's FY 1990Implementation Plan, operating divisions 
"are responsible for incorporating civil rights components into their program operations." Ibid. 

19 See U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of 1964, December 1993, completed by the U.S. Department of Health and 
Human Services, Health Resources and Services Administration; U.S. Commission on Civil Rights, Survey of Federal 
Executive Branch Departments and Agencies Responsible for the Enforcement of Title VI of the Civil Rights Act of1964, 
December 1993, completed by the U.S. Department of Health and Human Services, Agency for Health Care Policy and 
Research; U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments andAgencies Responsible for 
the Enforcement ofTitle VI ofthe Civil Rights Act of1964, December 1993, completed by the U.S. Department of Health and 
Human Services, Administration for Children and Families; U.S. Commission on Civil Rights, Survey ofFederal Executive 
Branch Departments andAgencies Responsible for the Enforcement ofTitle VI ofthe Civil RightsAct of1964, December 1993, 
completed by the U.S. Department of Health and Human Services, Centers for Disease Control and Prevention; U.S. 
Commission on Civil Rights, Survey ofFederal Executive Branch Departments andAgencies Responsible for the Enforcement 
ofTitle VI ofthe Civil Rights Act of1964, December 1993, completedby the U.S. Department of Health and Human Services, 
Food and Drug Administration; U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments and 
Agencies Responsible for the Enforcement ofTitle VI ofthe Civil Rights Act of1964, December 1993, completed by the U.S. 
Department of Health and Human Services, National Institutes of Health; U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies Responsible for the Enforcement ofTitle VI of the Civil Rights Act of 
1964, December 1993, completed by the U.S. Department of Health and Human Services, Substance Abuse and Mental 
Health Administration. 

20 See HHS/Health Resources and Services Administration Survey, p. 4; HHS/Agency for Health Cai;e Policy and Research 
Survey, p. 4; HHS/Substance Abuse and Mental Health Administration, p. 4; and HHS/Administration for Children and 
Families, Q. 20, p. 16. 

21 See HHS/Centers for Disease Control and Prevention Survey, p. 4.; HHS/Food and Drug Administration Survey, p. 4; 
HHS/National Institutes of Health Survey, p. 4. 

22 HHS/Agency for Health Care Policy and Research Survey, Q. 23, p. 17; HHS/Administration for Children and Families 
Survey, Q. 23, p. 16. The other operating divisions did not respond to Question 23. 

23 HHS/Health Resources and Services Administration Survey, Q. 42, p. 32; HHS/ Agency for Health Care Policy and Research 
Survey, Q. 42, p. 32; HHS/Substance Abuse and Mental Health Administration Survey, Q. 42, p. 32; HHS/Administration 
for Children and Families Survey, Q. 42, p. 32; HHS/Center for Disease Control Survey, Q. 42, p. 32; HHS/Federal Drug 
Administration Survey, Q. 42, p. 32; HHS/National Institutes of Health Survey, Q. 42, p. 32; HHS/Substance Abuse and 
Mental Health Administration Survey, Q. 42, p. 32. 
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determine their Title VI compliance status,24 and 
none conducts Title VI preaward reviews of their 
applicants.25 The operating divisions generally do 
not conduct postaward reviews, either desk audit 
or on site, education and outreach, or technical 
assistance related to Title VI.26 At least one 
operating division demonstrated complete in
experience with Title VI by stating that it would 
refer Title VI complaints to the Office of Federal 
Contract Compliance Programs. 27 In sum, other 
than ensuring that recipients provide the neces
sary assurances of nondiscrimination, the operat
ing divisions perform no Title VI enforcement 
role. 

OCR has little contact with and no line au
thority over the activities of the operating di
visions.28 Thus, to the extent that the operating 
divisions take on Title VI enforcement respon
sibilities, their activities are not overseen or 
guided by OCR, the office with primary respon
sibility for Title VI enforcement in HHS. Recent
ly, however, OCR has taken steps to improve its 
coordination with the operating divisions. In 

developing its Strategic Plan, OCR consulted with 
the operating divisions.29 The Director of OCR 
indicated that OCR also plans to work in conjunc
tion with the operating divisions in a number of 
Title VI enforcement areas, ;including policy 
development and monitoring State recipients.30 

OCR plans to "seek innovative means for expand
ing partnerships for civil rights awareness and 
implementation throughout the Department's 
programs" and to "integrate civil rights into the 
-ongoing operations and oversight of all HHS pro
grams."31 OCR's Strategic Plan, which the Sec
retary of Health and Human Services approved 
on January 20, 1995,32 demonstrates an intention 
to increase operating division awareness of civil 
rights compliance matters through provision of 
training for managers and staffs. 

Despite these prospective efforts to increase 
the collaboration of OCR and the operating di
visions, OCR's Director will continue to lack 
direct authority over the operating divisions on 
matters related to Title VI. Hence, specific proce
dures delineating the relative responsibilities of 

24 HHS/Health Resources and Services Administration Survey, Q. 43, p. 33; HHS/Agency for Health Care Policy Research 
Survey, Q. 43, p. 33; HHS/Administration for Children and Families Survey, Q. 43, p. 33; HHS/Centers for Disease Control 
Survey, Q. 43 p. 33; HHS/Food and Drug Administration Survey, Q. 43, p. 33; HHS/National Institutes of Health Survey, 
Q. 43, p. 33; HHS/Substance Abuse and Mental Health Administration Survey, Q. 43, p. 33. 

25 HHS/Health Resources and Services Administration Survey, Q. 42, p. 32; HHS/Agency for Health Care Policy Research 
Survey, Q. 42, p. 32; HHS/Administration for Children and Families Survey, Q. 42, p. 32; HHS/Centers for Disease Control 
Survey, Q. 42 p. 32; HHS/Food and Drug Administration·Survey, Q. 42, p. 32; HHS/National Institutes of Health Survey, 
Q. 42, p. 32; HHS/Substance Abuse and Mental Health Administration Survey, Q. 42, p. 32. 

26 See HHS/Health Resou1·ces and Services Administration Survey; HHS/Agency for Health Care Policy Research Survey; 
HHS/Administration for Children and Families Survey; HHS/Centers for Disease Control Survey; HHS/Food and Drug 
Administration Survey; HHS/National Institutes of Health Survey; HHS/Substance Abuse and Mental Health Administra
tion Survey. 

27 HHS/Health Resources and Services Administration, Q. 58, p. 39. 

28 See U.S. Department of Health and Human Services, Report of the HHS Civil Rights Review Team, September 1993, 
pp. 22-23 (hereafter cited as HHS Civil Rights Review Report). 

29 The Secretary of Health and Human Services noted, "To ensure that all the divisions within the Department have a stake 
in the success of OCR, they were instructed to participate in the study of OCR and in the development of the OCR strategic 
plan." ShalalaMay 1995 letter, p. 1. 

30 See Dennis Hayashi, Director, Office for Civil Rights, U.S. Department of Health and Human Services, letter to Frederick 
D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Nov. 4, 1994, 
enclosure, "Title VI Plans-Department of Health and Human Services" (hereafter cited as Hayashi letter, Title VI Plans). 

31 Hayashi letter, pp. 1-2. 

32 See U.S. Depaitment of Justice, Civil Rights Division, "Health and Human Services Strategic Plan Approved," Civil Rights 
Forum, vol. 9, no. 1 (Spring 1995). 
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TABLE 6.1 
U.S. Department of Health and Human Services• 
Civil Rights Budget and Staffing: 1981-1993* 

1981 1984 
Budget 

Millions of $ $19.8 $21.3 
Millions of constant $ $25.2 $23.3 

Staff 
Civil rights staff 524 437 
Title VI staff 246 135 

*HHS does not maintain data for the years before 1981. 
Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed by the 
U.S. Department of Health and Human Services, Q. 33, 
p. 27; Q. 35(c), p. 30; Q. 36(b), p. 31. HHS does not 
maintain these data for years before 1981. Note: To 

OCR and the operating divisions will be necessary 
to ensure effective Title VI enforcement 
_throughout HHS. 

Budget, Staffing, and Workload of OCR 
OCR's budget is earmarked in the HHS ap

propriation,33 but there is not a separate budget 
for Title VI enforcement. 34 

Although OCR did not experience actual dollar 
reductions in its budget during the 1980s, its 
inflation-adjusted budget was severely reduced. 
OCR's budget rose from $19.8 million in 1981 to 
$20.2 million in 1988. It rose again to $22.3 mil
lion in 1992 and declined slightly to $22.2 million 
in 1993.35 However, after correcting for inflation, 

33 HHS Survey, Q. 29, p. 23. 

34 Ibid. 

1988 1992 1993 

$20.2 
$19.5 

$22.3 
$18.6 

$22.2 
$18.5 

344 
123 

326 
116 

309 
108 

calculate the constant-dollar figures, the nominal dollar 
amounts were adjusted using a price index for govern
ment services developed by the U.S. Department of 
Commerce, Bureau of Economic Analysis, as reported in 
President of the United States, Economic Report of the 
President (Superintendent of Documents: Washington, 
DC, 1995), table B-3, p. 279. The base year for the 
price index is 1987. 

OCR's budget fell by 26 percent between 1981 and 
1993.36 Furthermore, its staff size diminished 
considerably over time, from approximately 524 
in 1981, to 309 in 1993.37 OCR staff assigned to 
Title VI enforcement also declined over that per-

• iod, from 246, almost one-half of the total OCR 
staffin 1981, to 108, roughly one-third of the total 
OCR staffin 1993.38 

OCR began implementing an "aggressive 
streamlining plan" during fiscal year 1994. Ac
cording to the plan, OCR will increase the propor
tion of full-time equivalent positions (FTEs) allo
cated to the regions, reduce the number of head
quarters staff, and eliminate as many -levels of 

35 Ibid., Q. 33, p. 27. See also table 6.1. HHS does not maintain data for years before 1981. 

36 See table 6.1. HHS does not maintain data for years before 1981. 

37 HHS Survey, Q. 35, p. 30. See also table 6.1. 

38 HHS Survey, Qs. 35, 36;pp. 30-31. See also table 6.1. HHS does not maintain data for years before 1981. 
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management as possible in both the regions and 
the headquarters o:ffices.39 To implement its 
streamlining plan, OCR afforded 12 OCR staff 
members, including 10 staff members performing 
headquarters or supervisory functions, a ''buyout'' 
offer of voluntary separation incentive payments 
in May 1994. OCR subsequently made an "early
out" offer, open for acceptance through June 30, 
1994.40 In March 1995, the agency granted an 
additional 19 buyouts to staff, principally head
quarters managers, and an early-out period 
through the end of September 1995. 41 

To increase its FTEs at the regional level, OCR 
authorized its regional offices to hire an addition
al 13 nonsupervisory equal opportunity spe
cialists during the fourth quarter of fiscal year 
1994. According to OCR's Director, "[t]hese staff 
are OCR's principal customer service contact 
staff and their addition to our regional offices' 
FTE~ helps strengthen the Department's civil 
rights program."42 

OCR maintains that its workload has esca
lated,43 in part, because OCR has "more author
ities to cover."44 However, as its civil rights re
sponsibilities expanded, HHS's budget, in real 
terms, and staff resources for Title VI enforce
ment decreased. Currently, they are far less than 
those of DOEd, which provides considerably less 
financial assistance than HHS. Overall, HHS's 
Title VI enforcement program suffers from inade
quate staff and resources, and its civil rights staff 

39 Hayashi letter, Title VI Plans, p. 1. 

40 Ibid. 

41 Shalala May 1995 letter, attachment A, p. 1.. 

42 Hayashi letter, Title VI Plans, p. 1. 

43 HHS Survey, Q. 27, p. 22. 

is small relative to the amount of financial assis
tance HHS awards. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 

HHS has regulations that are specific to im
plementation and enforcement of Title VI.45 Be
cause these regulations were not revised when 
HHS .became a separate department in 1980,46 

they are essentially identical to DOEd's. This is 
critical because it signifies that HHS has hardly 
developed its Title VI enforcement program since 
its creation in 1980. In addition, certain sections 
of the HHS Title VI regulations pertain specifi
cally to educational institutions and are, there
fore, apparently irrelevant to HHS activities. For 
example, the regulations contain a provision re
quiring assurances from elementary and secon
dary schools, and a section that provides an illus
trative example pertaining to construction aid 
and general support for elementary and secon
dary schools.47 

Because HHS's regulations are identical to 
DOEd's,48 the HHS Title VI regulations, like 
DOEd's Title VI regulations: 

• allow a finding based on disparate impact,49 

• prohibit employment discrimination in 
programs whose purpose is not to provide 

44 Ibid., Q. 28, p. 23. HHS does not specify in its survey response what additional authorities it has had to cover in the past 
five years. Certainly one such authority is the Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12,101-12,213 (Supp. 
Vl993). 

45 45 C.F.R. Part 80 (1994). 

46 See id. HHS's Title VI regulations (formerly HEW's) were last revised in 1973. 

47 See, e.g., 45 C.F.R. §§ 80.4(c), 80.5(b) (1994). 

48 See chapter 5, pp. 190-93, for a discussion of the Department of Education's Title VI regulations. 

49 45 C.F.R. § 80.3(b)(2)-(3) (1994). 

223 

https://schools.47
https://o:ffices.39


employment when such discrimination causes programs are covered by previous nondiscrimina
discrimination in the program,50 and tion statutes, including Title VI.57 It requires 
• broadly permit, but do not require, affirm IIlIS to notify the chief executive officer, or Gover
ative action, except in programs that have pre nor, of the State receiving the block grants when 
viously discriminated. 51 HHS has found a funding recipient in noncom

pliance.58 The Governor must be afforded 60 days 
IIBS has not updated these regulations to re to secure a voluntary compliance agreement. Ifhe 

flect the ~endment to Title VI created by the or she fails to do so, IIBS "will effect compliance 
Civil Rights Restoration Act of 1987.52 The act in according with [the procedures outlined in sec
amended the definition of"programs or activities" tion 80.8 the IIBS Title VI regulations]."59 

to restore broad coverage for Title VI's non Guidelinesdiscrimination provision. 53 In addition, the legis
Since its creation as a separate entity from the lative history indicates that the act left. intact the 

Department of Education, IIBS has not published fund termination remedy available when discrim
any Title VI guidelines for its federally assisted ination is "pinpointed" to the program or activity 
programs as required by the U.S. Department of receiving Federal financial assistance, or when 
Justice.60 

the federally assisted program is "infected" by 
discrimination elsewhere in the operations of the Policies 
recipient.54 OCR has provided a limited development of 

The regulations also do not specifically address Title VI policy for IIBS-funded programs. Since 
the IIBS block grant programs.55 Although, in 1980, when HHS was created, OCR has issued 
1986, IIBS proposed a rule on nondiscrimination only 10 policy memoranda or statements. When 
requirements applicable to block grants,56 that HHS was formed, it lacked individual civil rights 
rule has never been issued in final form. The policies, precedents, standards, and procedures 
proposed rule specifies that the IIBS block grant necessary to operate an effective civil rights 

50 Id. § 80.3(c). 

51 Id. § 80.3(b)(6)(I). 

52 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 168lnote, 1687, 1687note, 1688, 1688note (1988); 
29 U.S.C. §§ 706, 794 (1988 & Supp. 1993); 42 U.S.C. §§ 2000d--4a, 6107 (1988)). 

53 U.S. Congress, Senate, Committee on Labor and Human Resources, Ciuil Rights Restoration Act of1987, 100th Cong., 2d 
sess., S. Rep. No. 64, p. 1, reprinted in 1988 U.S.C.C.AN. 3. 

54 1988 U.S.C.C.A.N. at 22. For a further discussion and analysis ofthe effects of the Civil Rights Restoration·Act, see chap. 
2, pp. 36-40. 

55 HHS operates the following block grant programs: Preventive Health and Health Services Block Grant, 42 U.S.C. §§ 300w 
to 300w-9 (1988 & Supp. V 1993); Alcohol and Drug Abuse and Mental Health Services Block Grant, 42 U.S.C. §§ 30~ to 
300x-13 (1988 & Supp. V 1993); Maternal and Child Health Services Block Grant, 42 U.S.C. §§ 701-709 (1988 & Supp. V 
1993); Low Income Home Energy Assistance Block Grant, 42 U.S.C. §§ 8621-8629 (1988 & Supp. V 1993); and Community 
Services Block Grant, 42 U.S.C. §§ 9901-9912 (1988 & Supp. V 1993). 

56 51 Fed. Reg. 2,806 (1986). HHS has also developed a proposed rule regarding national origin discrimination against persons 
with limited English proficiency. 58 Fed. Reg. 56,294 (1994) (unified agenda). 

57 Id at 92.11. 

58 Id. at 92.4. 

59 Id. 

60 See 45 C.F.R. Part 80, App. B (1994). Like DOEd, HHS has adopted HEW's guidelines for vocational education programs. 
Id. However these guidelines pertain to programs that are under DOEd and not under HHS. 
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enforcement program. Efforts to establish such 
foundations have never been completed. 61 

Due to the Secretary's concern about how the 
Department's civil rights efforts were affected 
during the 1980s, she charged an in
tradepartmental team to review HHS civil rights 
implementation.62 According to that team's as
sessment, OCR suffer~d from low morale, an em
phasis on "paperwork" at the expense of accom
plishments, regular disputes among staff at all 
levels, and inconsistent enforcement efforts.63 

The team determined that "[o]ne of the most crip
pling factors that has prevented the Office for 
Civil Rights and other components of the Depart
ment from mounting and sustaining an effective 
civil rights program has been the absence of clear 
definitions, or standards, of what constitutes dis
crimination.'>64 Moreover, to the extent that HHS 
does develop policy, according to the Civil Rights 
Review Team, such policy is not communicated 
effectively to OCR staff. 65 Consequently, "the sub
stance of civil rights protection (i.e., what con
stitutes discrimination and how to discover, 
prevent, or remedy it) has been largely left un
defined and to the discretion of each investigator, 
manager, reviewer and attorney throughout the 
organization.''66 HHS's failure to develop and 
communicate its policy to staff is likely to result 
in inconsistent and incorrect findings by staff. 
However, the agency has taken an important step 

61 HHS Civil Righ-ts Review Team Report, pp. 1-2. 

62 Shalala May 1995 letter, attachment A, p. 2. 

63 HHS Civil Rights Review Team Report, pp. 1-2. 

64 Ibid., pp. 19-20. 

65 Ibid., p. 10. 

66 Ibid., p. 1. 

67 Shalala May 1995 letter, attachment A, p. 2. 

to reduce the possibility of incorrect findings by 
assigning a regional civil rights attorney to each 
of its 10 offices.67 

In recent years, HHS has demonstrated an 
increasing interest in Title VI policy development. 
Two of the most recent policy memoranda explain 
OCR's jurisdiction over employment discrimina
tion under Title VI68 and analyze the effect of the 
Civil Rights Restoration Act of 1987 on OCR's 
compliance program. 69 The latter indicates that 
the Civil Rights Restoration Act should make 
HHS'sjurisdiction easier to establish. However, it 
does not address the need for revising the HHS 
regulations to create consistency with th:e act's 
amendment of Title VI.70 

Under OCR's new Strategic Plan, the agency 
intends to develop staff training on standards of 
evidence, revise the Investigative Procedures 
Manual, and work with partners in the operating 
divisions to develop clear standards for programs 
to use in assessing potential discriminatory prac
tices. In particular, OCR has recently contracted 
with the Indian Health Service for development of 
a Title VI investigative and· analytical methodol
ogy to be.used as a training module. 

Procedures 
HHS revised its Investigative Procedures Man

ual in 1993. That manual covers procedures for 
conducting complaint investigations, compliance 

68 Grover G. Hankins, Principal Deputy General Counsel and Acting Associate General Counsel, Civil Rights Division, Office 
of the General Counsel,. U.S. Department of Health and Human Services, HHS, memorandu.µi to Ronald G. Copeland, 
Associate Deputy Director, Office of Program Operations, U.S. Department of Health and Human Services, May 3, 1991. 

69 Grover G. Hankins, Principal Deputy General Counsel and Acting Associate General Counsel, Civil Rights Division, Office 
ofthe General Counsel, U.S. Department of Health and Human Services, memorandum to Ronald G. Copeland, Associate 
Deputy Director, Office of Program Operations, U.S. Department of Health and Human Services, 1991 (precise date 
illegible). 

70 Ibid. 
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reviews, preaward reviews for medicare pro
viders, and for implementing its block grant com
pliance program.71 The procedures concerning 
block grants outline methods for contacting 
States' chief executive officers and affording them 
the opportunity to resolve situations of non
compliance within their States' assistance pro
grams.72 Ifa chief executive officer fails to achieve 
compliance, the standard IIBS Title VI proce
dures are utilized to effect compliance. 73 The sec
tion on block grants does not contain specialized 
procedures for investigating complaints or for 
conducting compliance reviews in block grant 
prograins.74 

Process of Title VI Enforcement 
OCR's staffis disproportionately small relative 

to the amount of Federal financial assistance 
IIBS distributes. 75 In addition, OCR does not util
ize its current staff efficiently. Like DOEd's OCR, 
IIBS's OCR devotes a large number of its staff 
resources to complaint investigations. 76 It con
ducts a substantial number of preaward reviews, 

although a small number in comparison to the 
total sum of700,000 IIBS-funded recipients, leav
ing few resources for postaward compliance 
reviews. For example, in fiscal year 1993, OCR 
initiated only 12 postaward onsite compliance 
reviews77 of all IIBS funding recipients. 78 How
ever, recently IIBS implemented a new process of 
conducting limited scope reviews. OCR began 85 
of these reviews in FY 1993 and 124 in FY 1994. 
Those reviews resulted in an additional 89 onsite 
investigations.79 

Preaward Reviews 
IIBS operating divisions do not conduct pre

award reviews although most of them require 
assurances of nondiscrimination. 80 OCR conducts 
preaward reviews for IIBS. However, it performs 
these reviews on new medicare applicant facilities 
and medicare providers only. 81 As a result, many 
of IIBS's other federally assisted program ap
plicants and recipients receive funds without un
dergoing a preaward review process to ensure 
compliance with Title VI and nondiscrimination 

71 U.S. Department of Health and Human Services, Office for Civil Rights, Investigative Procedures Manual, March 1993 
(hereafter cited as Investigative Procedures Manual). 

72 Ibid., chapter XI, pp. XI-l-XI-6. 

73 51 Fed. Reg 2,806 (1986) at 92.4. 

74 See Investigative Procedures Manual, Chapter XI, pp. XI-l-XI-6. 

75 On October 11, 1994, the Commission requested updated information on HHS Title VI enforcement activities for fiscal year 
1994. HHS submitted a response on November 1994. However, the response did not include any statistical data on HHS's 
Title VI enforcement in the areas of preaward review, desk audit reviews, onsite compliance reviews or complaint 
investigations. On May 9, 1995, HHS provided updated information on its Title VI enforcement activities, including some 
statistical data, in its official comments on the draft copy of the chapter which the Commission provided to HHS in March 
1995. 

76 See HHS FY 1993 Implementation Plan, Workload and Performance Data, pp. 11, 15. 

77 HHS Survey, Q. 68, p. 51. 

78 HHS FY 1993 Implementation Plan, Workload and Performance Data, p. 11. 

79 Ibid., attachment A, p. 3. 

80 Survey responses were submitted by the Administration for Children and Families; the Agency for Health Care Policy and 
Research; the Centers for Disease Control and Prevention; the Food and Drug Administration; the Health.Resources and 
Services Administration; the National Institutes of Health; and the Substance Abuse and Mental Health Administration. 
The Indian Health Service did not submit a survey response, but it submitted a copy of a memorandum of agreement 
delegating its Title VI enforcement responsibilities to the Health Care Financing Administration. 

81 See HHS Civil Rights Review Team Report, p. 11; HHS Survey, Q. 40,.p. 34. See also Shalala May 1995 letter, attachment 
A, p. 3. HHS maintains that these recipients comprise a substantial portion ofHHS's recipient universe. See Shalala May 
1995 letter, attachment A, p. 3. 
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TABLE 6.2 • 
U.S. Department of Health and Human Services· Title VI Enforcement Activity: 
Preaward Reviews. Postaward Reviews. and Complaints 
Received-1981-1993* • 

1981 1984 
Preaward reviews 

Desk-audit N/A 3,259 
Onsite N/A 16 

Postaward reviews 
Desk audit 37 37 
Onsite 62 114 

Complaints 
All civil rights 1,222 789 
Title VI 350 230 

*HHS does not maintain data for the years before 1981. 
tThese numbers were reported in the attachment to the 
May 1995 letter submitted by the Secretary of Health 
and Human Services to the Commission. The figures 
reported in the survey cited below were 1,191, 1,291, 
and 1,163, respectively. 

in their programs. Without a preaward review 
mechanism, potential and actual program ben
eficiaries may experience the adverse effects of 
discriminatory practices before HHS can identify 
arid address them at the postaward stage. Conse
quently, the limited focus of HHS's preaward re
view process impedes an effective Title VI com
pliance and enforcement program. 

OCR's regional staff and headquarters inves
tigative staff perform HHS's preaward reviews.82 

The number of reviews that OCR conducted fell 
considerably after 1984, when itperformed a total 
of 3,275 such reviews. The number of preaward 
reviews appears to be rising again, however. In 
1992, OCR conducted 2,592 preaward reviews.83 

The fiscal year 1993 total of 3,096 approaches the 

1988 1992 1993 

2,340 2,580 3,073 
6 12 23 

38 6 7 
106 76 21 

t1,589 t2,299 t2,094 
285 377 340 

Source: U.S. Cor:nmission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed by the 
U.S. Department of Health and Human Services, Q. 
41(e),(f), p. 36; Q. 68(c), p. 51; Q. 71, p. 54. 

1984 total.84 It accomplished these reviews in 41 
work years. 85 

The volume of preaward reviews performed by 
OCR annually would indicate that the desk-audit 
reviews are cursory. However, OCR's Inuestiga
tiue Procedures Manual provides detailed instruc
tions concerning the process for conducting med
icare preaward clearance reviews. Before clear
ance is granted, OCR staff must collect from the 
applicant and review data on: 

• the racial and ethnic composition of the appli
cant's service area; 
• the racial and ethnic composition of the appli
cant's contact staff by type of position held; and 
• if the applicant's service area has more than 

82 HHS Survey, Q. 25(e), p. 20. 

83 Ibid., Q. 41(e),(O, p. 36. See also table 6.2. HHS does not maintain data for years before 1984. 

84 HHS Survey, Q. 4 l(e),(O, p. 36. See also table 6.2. HHS does not maintain data for years before 1984. In later correspondence, 
HHS indicated that OCR performed 3,223 preaward reviews in FY 1993 and 3,658 reviews in FY 1994. Shalala May 1995 
letter, attachment A, p. 3. No explanation was given for the discrepancy. 

85 HHS FY 1993 Implementation Plan, Workload and Performance Data, p. 21. 
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100 limited-English proficient (LEP) persons, 
the applicant's methods for serving LEP cli
ents, including whether the applicant has bilin
gual contact staff. 86 

The staff also must collect and review additional 
data from hospitals, such as the number of beds, 
the number of patient admissions over a 2-week 
period by race and ethnicity, the number ofLEP 
patients served, and the number of doctors as
sociated with the hospital by race and ethnicity. 
Similar data are required for nursing homes, 
home health agencies, rural health agencies, 
hospices, and comprehensive outpatient re
habilitation facilities. 87 If a review of these data 
or other information obtained by staff suggests 
that the applicant might not be in compliance 
with Title VI, staff may conduct an onsite review 
ofthe applicant.88 

However, the procedures manual does not ex
plain staff's objective in reviewing these data. For 
instance, the manual does not state that staff 
should determine whether minority and non
minority participation in a recipient's program 
are comparable nor does it instruct staff to con
sider the recipient's staffing patterns for indica
tions that there might be discrimination in the 
recipient's program delivery. Absent such pro
visions, comprehensive staff training is crucial to 
ensuring that OCR staff perform these preaward 
reviews efficiently and effectively. 

Postaward Desk-Audit Reviews 
Given present staffing levels, conducting post

award desk-audit reviews would be an effective 

86 Investigative Procedures Manual, ch. 18, p. 11. 

87 Ibid., pp. 11-12. 

88 Ibid., p. 4. 

means of evaluating a sizable quantity of recip
ients. Because desk-audit reviews are less com
prehensive than onsite reviews, they can be ac
complished much more quickly and with fewer 
resources. They offer a cost-effective means for 
uncovering potential Title VI violations. How
ever, OCR conducts few postaward desk-audit 
reviews relative to the number of HHS funding 
recipients. For example, in 1993, OCR completed 
only seven such reviews. 89 

OCR has sought alternative means for conduct
ing postaward reviews in light of the dramatic 
increase in preaward reviews, coupled with the 
volume of complaints. Recently, OCR has initi
ated a new type of review referred to as the lim
ited scope review. These reviews combine the fea
tures of the desk-audit review and on site reviews. 
OCR screens recipients by desk audit to deter
mine whether an onsite is appropriate. In FY 
1993, OCR began 97 and completed 71 limited 
scope reviews.90 Although this strategy enables 
OCRto increase the number of postaward reviews 
that it performs, the numbers conducted in FY 
1993 indicate that OCR remains unable to reach 
a large percentage of its 700,000 funding 
recipients. 

Onsite Compliance Reviews 
OCR's regional offices have primary respon

sibility for onsite compliance reviews of recip
ients.91 OCR's compliance review procedures can 
be found in its Investigative Procedures Manual. 92 

Recipients are targeted for compliance reviews 
based on a list of national priority issues 
developed by headquarters staff or if research or 

89 HHS Survey, Q. 45(a), p. 40. See also table 6.2. The numbers given in the HHS survey response are different from the 
numbers in its Civil Rights Implementation Plans. For instance, the HHS survey indicated that HHS completed three 
postaward desk-audit reviews in 1992; whereas, the HHS's FY 1993 Implementation Plan reports 18 such reviews 
completed. See ibid; HHS FY 1993 Implementation Plan, Workload and Performance Data, p. 22. 

90 Shalala May 1995 letter, attachment A, p. 3. The 97 reviews for FY 1993 is a number contrary to the 85 reviews for FY 1993 
reported above under "Process of Title VI Enforcement." HHS provided no explanation for this discrepancy in numbers. 

91 HHS Survey, Q. 25, pp. 20-21. 

92 See Investigative Procedures Manual, ch. 17. 
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other information, such as lawsuits, complaints, 
or a history of noncompliance, suggests that they 
may have a compliance problem. 93 

OCR's staff is disproportionately small relative 
to the amount of Federal financial assistance 
HHS distributes. HHS's OCR has devoted the 
majority of its staff resources to complaint inves
tigations and has devoted fewer resources to the 
other civil rights enforcement activities. As a re
sult, in FY 1993 OCR began only 12 onsite com
pliance reviews and completed 21 compliance re
views. The previous 5 years averaged 99 such 
reviews and investigations per year.94 As the 
agency increases its staffing levels in its regional 
offices, this number is expected to increase. Addi
tionally, through its Strategic Plan pilot projects, 
OCR is working to reduce staff time allocated to 
complaint processing and to reallocate staff to 
postgrantandvoluntary compliance and outreach 
work. In its FY 1996 budget request, OCR indi
cates that it will begin 423 such reviews and 
investigations, more than doubling FY 1994 new 
starts.95 

In .addition, OCR plans to enhance its com
pliance reviews, as well as take other proactive 
steps to eliminate discrimination in certain target 
areas. According to OCR's Director, during 1995, 
OCR will conduct compliance reviews of managed 

care organizations to determine whether their 
contracting practices with providers produced 
discriminatory barriers to medical services.96 

OCR also plans to investigate medical redlining 
practices and to initiate a joint tester progr_am 
focusing on discrimination based on r.ace or HIV 
status in the health care industry. 97 

Complaint Investigations 
HHS's enforcement activities are complaint 

driven. Since 1985, OCR's inventories of com
plaints has risen from approximately 400 com
plaints to nearly 1,300 complaints in 1992. Al
though that number had declined by ap
proximately 200 complaints by 1994, the 
inventory remains above 1,000 complaints. 98 This 
volume of complaints requires a large amount of 
resources, leaving few resources for other aspects 
of HHS' s Title VI enforcement. 

Complaint investigations employ the majority 
of OCR resources. Over the past 10 years, OCR 
has received more than 1,000 civil rights com
plaints each year, approximately 300 to 350 of 
which were Title VI complaints. 99 The number of 
complaints has steadily increased since ,1988. For 
FY 1988 through FY 1993, OCR received 1,589, 
1,642, 1,920, 2,138, 2,299, and 2,094 complaints, 
respectively. Prior to FY 1988, the average 

93 Ibid., p. 1. 

94 Shalala May 1995 letter, attachment A, p. 4. See also HHS Survey, Q. 68, p. 51. The numbers given in the HHS survey 
response are inconsistent with those reported in its implementation plans. The survey response indicates that HHS 
completed 76 compliance reviews in 1992, but the FY 1993 Implementation Plan reports that HHS completed 108 such 
reviews. See ibid; HHS FY 1993 Implementation Plan, Workload and Performance Data, p. 22. 

95 Shalala May 1995 letter, attachment A, p. 4. 

96 Hayashi letter, Title VI Plans, p. 4. 

97 Ibid. 

98 See Shalala May 1995 letter, attachment B. 

99 HHS Survey, Q. 71, p. 54. See also table 6.2. HHS does not maintain data for years before 1981. The numbers reported in 
the HHS survey are inconsistent with the numbers reported in the HHS Civil Rights Implementation Plans. The HHS survey 
response does not indicate any particular fluctuation in the number of complaints HHS has received, but its Civil Rights 
Implementation Plans indicate that the number of complaints received increased by roughly 40 percent between 1989 and 
1992, and they report that HHS received more than 2,000 complaints each in fiscal years 1991 and 1992. See HHS FY 1993 
Implementation Plan, Workload and Performance Data, p. 13; U.S. Department of Health and Human Services, "FY 1992 
Civil Rights ImplementationPlan,"Workload andPerformance Data, p. 12 (hereafter cited asHHS FY 1992 Implementation 
Plan). HHS indicated that the discrepancies arise from the format with which the Commission obtained data. In particular, 
the format did not provide for nonjurisdiction cases. It also did not capture cases which are coded for the Hill-Burton Act but 
which also might include Title VI issues. Shalala May 1995 letter, attachment A, p. 5. 
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annual receipt level was consistently between 
1,100 and 1,200 complaints, indicating that the 
number of complaints has nearly doubled since 
the early 1980s. This increase helps to explain the 
shifting of a disproportionate share ofresources to 
complaint investigations from compliance review 
and outreach and education activities during late 
1980s and early 1990s.100 

According to its Civil Rights Review Team, 
complaint investigations and preaward reviews 
use more than three-quarters of OCR's resour
ces.101 The HHS fiscal year 1993 Civil Rights 
Implementation Plan indicates that, out of 271 
work years devoted to civil rights enforcement in 
fiscal year 1992, HHS expended 169 work years, 
or 62 percent, on processing complaints.102 Even 
though more than 60 percent of OCR work years 
are devoted to complaint processing, the inven
tory of complaints has increased. It more than 
doubled over a 4-year period. HHS left 585 com
plaints unresolved at the end of fiscal year 1989, 
725 complaints unresolved at the end of fiscal 
year 1990, more than 1,000 complaints un
resolved at the end of fiscal year 1991 or the 
beginning of fiscal year 1992, and 1,230 com
plaints unresolved at the end of fiscal year 
1992.103 ' 

In addition, the HHS Civil Rights Review 
Team indicated that OCR complaint investiga
tions are replete with problems, ranging from an 
overemphasis on foIIowing the same procedures 
regardless of the nature of the complaint, to in
consistent investigative efforts due to a lack of 
staff training on investigative procedures, civil 

100 Shalala May 1995 letter, attachment A, p. 4. 

101 HHS Civil Rights Review Team Report, p. 21. 

rights law, and HHS policy. The growing com
plaint inventory has created considerable pres
sure to "close" cases, increasing the likelihood of 
cases being closed prematurely.104 Overall, al
though complaint investigation takes up the ma
jority of its resources, OCR is not keeping up with 
the inflow of complaints. 

OCR has recently taken steps to expedite its 
case handling by streamlining its complaint proc
essing procedures and by instituting a "high pri
ority case process." OCR is using team ap
proaches, informal resolution processes (alterna
tive dispute resolution techniques), and triage to 
reduce the amount of time spent on complaints 
that are not likely to result in a finding of dis
crimination and to spend "progressively more of 
our resources on resolving high impact problems 
of discrimination."105 Under its Strategic Plan, 
OCR also is in the process of revising its Inves
tigative Procedures Manual to reflect the ''best 
practices" identified atheadquarters and regional 
pilot projects on case management.106 

Deficiencies, Remedies, and Sanctions 
OCR compliance reviews and complaint inves

tigations often result in findings of non
compliance. However, most cases are resolved 
through corrective action commitments on the 
part of recipients, rather than through admin
istrative or legal proceedings.107 

Of the 21 Title VI compliance reviews com
pleted in 1993, 10 resulted in findings of noncom
pliance. Each of these involved illegal discrimina
tion,108 involving instances of "[d]ifferent treat
ment, unequal services, [and] services in a 

102 HHS FY 1993 Implementation Plan, Workload and Performance Data, pp. 11, 15. 

103 HHS FY 1990 Implementation Plan, Workload and Performance Data, p. 12; HHS FY 1992 Implementation Plan, Workload 
and Performance Data, p. 12; HHS FY 1993 Implementation Plan, Workload and Performance Data, p. 13. 

104 HHS Civil Rights Review Team Report, pp. 6-7. 

105 Hayashi letter, Title VI Plans, pp. 1, 4. See also Shalala May 1995 letter, attachment A, p. 5. 

106 Hayashi letter, Title VI Plans, pp. 1, 4. See also Shalala May 1995 letter, attachment A, p. 5. 

107 See HHS Survey, Q. 68, pp. 51--53; Ibid., Qs. 75, 76, p. 52. 

108 Ibid., Q. 68, pp. 51--3. 
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i 
manner th.at restricted benefits under the pro
gram."109 Each of the 10 was also resolved 
th,rough correctiv;e action commitments by recip
ients.110 Of the 69 Title VI complaint investiga
tions completed with findings during that year, 6 
resulted in cause findings, and ·92 involved de
cisions that were still pending review at the time 
of the survey response.111 

According to the HHS survey response, HHS 
did not refer any Title VI cases to the U.S. Depart
ment of Justice in any of the years the Commis
sion specified. HHS also did not independently 
initiate any administrative proceedings during 
those years.112 

OCR plans to seek stronger remedies for civil 
rights violations. One of OCR's goals is to imple
ment "uniformly strong remedies" to civil rights 
violations "to make injured parties whole, lessen 
the chance of future violations, and set a clear 
precedent for other parties."113 

Outreach and Education, Community Liaison, 
and Technical Assistance 

OCR engages in only limited community out
reach, public education, and technical assistance 
activities.114 There is no indication, in either the 
HHS survey response, the survey responses of the 
HHS operating divisions,115 or in HHS's Civil 
Rights Implementation Plans, that HHS regular
ly has made an effort to inform beneficiaries or 
potential beneficiaries of their rights under Title 

I 

109 
1
Ibid., Q. 67, p. 50. 

110 Ibid., Q. 68, p. 51. 

111 !Ibid., Q. 74, p. 56. 

VI. Furthermore, HHS indicated that some ·re
gional offices have not pursued these activities.116 

Although implementing the fundamental civil 
rights compliance tools of education and outreach:, 
training, and technical assistance may seem 
prohibitively costly for an already underfunded 
civil rights enforcement program, the benefits of 
these activities may easily outweigh the costs. For 
instance, by providing increased funding for com
munity outreach and education, HHS could -in-· 
crease the number of valid Title VI eomplaints, 
while reducing the number of faulty complaints. 
More important, by involving the affected com
munities in. the enforcement of their own rights, 
HHS could simultaneously empower large num
bers of people, while improving its own effective.
ness. 

In recent years, HHS has become more active 
in providing outreach, education, and technical 
assistance. It has implemented a requirement for 
all regional offices to dedicate a portion of their 
staff time.to these tools. In addition to this formal 
requirement, each regional office participates in 
these activities when conducting reviews and in
vestigations.117 Furthermore, during fiscal year 
1994, OCR began to solicit input from affected 
communities on its civil rights enforcement pro
gram. It consulted with program beneficiaries, 
program providers, advocacy organizations, and 
other "customers" as it began to develop a new 

112 Ibid., Q. 81(a), p. 53. This answer appears to be inconsistent with an answer to an earlier question on the survey, in which 
HHS reports having initiated judicial or administrative enforcement based on compliance reviews in six instances in 1992. 
Ibid., Q. 68, p. 51. 

1 

113 IHayashi letter, p. 2. 

114 See HHS Survey, Qs. 46-48, p. 42. 

115 IOne operating division, the Health Resources and Services Administration, indicated that it disseminated equal employment 
opportunity and civil rights information with contract awards. See U.S. Commission on Civil Rights, Survey of Federal 

• Executive Branch Departments and .Agencies Responsible for the Enforcement of Title VI of the Civil Rights Act of 1964, 
completed by the mS. Department of Health and Human Services, Health Resources and Services Administration, Q. 48, 
p. 35. 

116 Shalala May 1995 letter, attachment A, p. 6. 

117 Ibid. 
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Strategic Plan for civil rights enforcement.118 

OCR is apparently committed to continuing its 
community liaison activities. According to the 
Director of OCR, OCR plans to hold "informal and 
formal meetings" with recipient State agencies, 
State human rights agencies, and advocacy 
groups to "identify and validate priority issues 
and to solicit input on OCR's plans and perfor
mance."119 In addition, OCR is proposing to 
develop, in conjunction with the HHS operating 
divisions, a training program for State and local 
agency staff.120 OCR also plans to conduct a cus
tomer service outreach meeting with the HHS 
operating divisions during fiscal year 1995.121 

HHS's new Strategic Plan makes such commu
nity liaison activities a priority.122 

Oversight and Monitoring of 
Continuing State Programs 

HHS operates numerous State block grant 
programs. However, it has not instituted an effec
tive monitoring or oversight system to ensure that 
States meet their Title VI responsibilities in such 
programs. Although HHS regulations, like those 
of other Federal agencies, require States to de
velop methods of administration specifying their 
procedures for ensuring compliance with Title VI, 
OCR has not effected any cooperative agreements 
or memoranda of understanding with State or 
local agencies coordinating Title VI enforce
ment.123 

118 Hayashi letter, p. 1. 

119 Ibid., Title VI Plans, p. 4. 

120 Hayashi letter, Title VI Plans, p. 5. 

121 Ibid. 

122 See HHS/OCR Strategic Plan, p. 4. 

123 HHS Survey, Q. 30, p. 24. 

124 Ibid., Q. 82(d), p. 62. 

Furthermore, HHS has not implemented a sys
tematic process to review States' Title VI com
pliance activities on a regular basis. OCR's pub
lished block grant procedures indicate that OCR 
has no regular system for reviewing States' Title 
VI compliance programs, or that it requires 
States to report their Title VI compliance activ
ities. OCR indicated· in its survey response that 
some State and local agencies investigate Title VI 
complaints, but that OCR does not evaluate their 
performance.124 OCR does investigate complaints 
against State and local agencies when complaints 
arise, and it conducts infrequent compliance re
views. However, OCR oversight of States is lim
ited generally to the provision of technical assis
tance to State officials.125 

Although HHS has not systematically 
monitored States' Title VI compliance, it has 
taken several steps that may effect improved 
monitoring. OCR plans to develop a civil rights 
training program for State and local agency staff. 
It also plans to prepare a "Methods of Com
pliance" to assist State agencies in their com
pliance efforts.126 Furthermore, OCR plans to 
work with State and local recipients to "plan and 
initiate pilot projects to secure sub-recipient com
pliance."127 OCR's Director did not provide the 
Commission with supporting documentation of 
these plans. 

Staff Training 
OCR's staff training is extremely limited, con

sisting of on-the-job training for new staff128 and 

125 See HHS FY 1990 Implementation Plan, section II.A.8, pp. 8-9. 

126 Hayashi letter, Title VI Plans, pp. 3, 5. 

127 Ibid., p. 3. 

128 HHS Survey, Q. 49, p. 43. 
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annual training seminars on new develop
ments.129 According to the HHS Civil Rights Re
view Team, "'OCR employees do not receive ade
quate training. Some believe that OCR staff are 
also deficient in the skill needed to do the 
work."'130 

OCR is planning to upgrade its staff training in 
the future by providing ''basic introductory civil 
rights training" to HHS operating division 
staff.131 As a first step, OCR has planned a joint 
OCR-OGC training that will focus on issue iden
tification, and development of theories, identifica
tion of evidence and information, weighing of evi
dence, and negotiation strategies and techniques. 
This training, set for May 1995, was scheduled for 
more than 50 regional and headquarters sta:ff.132 

Although these steps will improve OCR Title VI 
compliance and enforcement activities, there is no 
indication that this training would provide spe
cialized instruction on: Title VI. 

HHS Reporting Requirements and Data 
Collection and Analysis 

Generally, OCR has limited routine and ongo
ing data collection and analysis systems.133 Other 
than the Community Service Assurance Report
ing System, OCR does not regularly or systemat
ically collect data from its recipients.134 Its reg
ulations require recipients to maintain, and 

129 Ibid., Q. 50, p. 43. 

130 HHS Civil Rights Review Team Report, p. 10. 

131 Hayashi letter, Title VI Pl-ans, p. 5. 

132 Shalala May 1995 letter, attachment A, p. 6. 

133 See HHS Survey, Qs. 59, 61, 62, pp. 46-47. 

134 Shalala May 1995 letter, attachment A, p. 6. 

135 45 C.F.R. § 80.6(b) (1994). 

authorizes OCR to collect, such information as 
necessary to determine compliance.135 However, 
OCR only collects such data during investigations 
and compliance reviews.136 

Under the Hill-Burton Act,137 OCR does re
quire recipients of Federal funds for medical fa
cility construction to report patient data to deter
mine whether services are made available on a 
nondiscriminatory basis. Currently, the Hill
Burton data are collected from 3,500 hospitals, 
500 nursing homes, and 1,100 other types of ser
vices providers, such as public health centers, 
medical laboratories, and rehabilitation 
centers.138 Hill-Burton Community Service As
surance Reports must be submitted to OCR every 
3 years and are used to identify facilities for com
pliance reviews.139 

The Hill-Burton Community Service Assur
ance Report140 asks for information relevant to 
assessing a recipient's compliance with Title VI, 
such as the number of patients and the sources of 
admission and types of payment by race and eth
nicity and information on the accessibility of ser
vices to persons with limited English proficiency. 
The form asks recipients to estimate the propor
tion of its locality that is comprised of minorities 
but not to break down this information by race 
and ethnicity. However, all OCR regional offices 
are provided with the latest available census data 

136 HHS Survey, Qs. 59, 61, 62, pp. 46-47. See also Shalala May 1995 letter, attachment A, p. 6. 

137 42 U.S.C. §§ 291 to 2910-l (1988). 

138 Marcella Haynes, Dfrector, Policy and Special Projects Staff, Office for Civil Rights, U.S. Department of Health and Human 
Services, letter to Frederick D. Isler, Deputy Assistant Staff Director, Office for Civil Rights Evaluation, U.S. Commission 
on Civil Rights, Apr. 6, 1994, p. 2(hereafter cited as Haynes letter). 

139 HHS FY 1990 Implementation Plan, section II.E.4, pp. 16-17; see Haynes letter, p. 2. 

140 0MB form no. 0990-0096. 
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on CD-ROM so that these determinations can be 
made both in conjunction with the Hill-Burton 
Survey and with other investigative and review 
activities.141 This information is necessary to 
alert OCR compliance officers to potential Title VI 
violations, such as barriers to participation affect
ing some minority communities. In: addition, the 
demographic information about the recipient's 
staffing assists OCR compliance officers in iden
tifying potential program discrimination result
ing from staffing decisions. However, the form 
does not ask recipients to report on services 
provided by race or ethnicity and cannot reveal 
whether members of different racial and ethnic 
groups are treated disparately. Therefore, the 
Hill-Burton Community Service Assurance 
Report should be supplemented with additional 
data requirements if OCR is to receive enough 
information for effective Title VI enforcement. 

OCR currently is being sued by an African 
American plaintiff, supported by a coalition of 
civil rights groups and other organizations, seek
ing to compel the Office "to collect data and infor
mation sufficient to permit effective enforcement 
of Title VI. "142 The lawsuit notes that HHS does 
not produce routine reports on the ethnic distribu
tion of beneficiaries by health care provider for 
the medicare and medicaid program!:!. It also com
ments that "since 1981, when a limited survey of 
hospital compliance occurred, no compliance 

141 ShalalaMay 1995 letter, attachment A, p. 7. 

review involving collection ofdata from Medicare 
or Medicaid grantees has been conducted by 
[HHS]."143 The groups are seeking a change in the 
hospital and health facility claim form, HCFA-
1450, to record the race or ethnicity of the patient 
receiving care or, alternatively, that HHS 
demonstrate how it intends to collect the data 
necessary for evaluating minority access to 
federally financed health care.144 

During the last year,, OCR has taken several 
positive steps to upgrade its data collection and 
analysis function. The Director of OCR reported 
that OCR has been working to "determine those 
data systems and data sets that may provide Title 
VI civil rights compliance targeting informa
tion."145 He also reported that OCR has been 
working with the Office ofthe Assistant Secretary 
for Planning and Evaluation on a project to pub
lish a directory of HHS data systems that incor
porate information on race and ethnicity.146 The 
Director also indicated that during fiscal year 
1994, OCR worked with the Health Care Financ
_ing Administration to assess the data collected by 
the Medicaid Statistical Information System. He 
stated that, as a result, the Health Care Financ
ing Administration "will be upgrading race and 
ethnicity data in their data holdings."147 In addi
tion, OCR's budget request for fiscal year 1996 
included a request for funds for a hospital sur
vey.148 

142 First amended and supplemental complaint at 18, Madison-Hughes v. Shalala, Civil Action 3:93 0048, p. 18 (M.D. Tenn. 
June 4, 1993). 

143 Id. at 10-11. 

144 See Jane Perkins, Sidney Watson, Gordon Bonnyman, memorandum to Individuals and Organizations Interested in Civil 
Rights andMinority Health,Amici Curiae in Madison-Hughes v. Shalala, Feb. 9, 1994; Organization ofChinese Americans, 
newsletter, Winter 1993/Sptj.ng 1994, p. 14. See also Shalala May 1995 letter, attachment A, p. 7. 

145 Hayashi letter, enclosure, Title VI Plans, p. 5. 

146 Ibid. 

147 Ibid. 

148 Ibid. 
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Civil Rights Implementation Plans 
The Commission reviewed the HHS Civil 

Rights Implementation Plans for 1989 to· 1993.149 

In general, the plans did not fulfill the purposes 
for which they were designed by the Department 
of Justice.150 

Specifically, the long-range goals and major 
and short-term objectives set forth in the 1990 
plan follow the format provided by the Depart
ment of Justice's guidelines for agencies' imple
mentation plans.151 However, they are not as de
tailed and do not specify multiyear strategies for 
achieving long-range goals and major objectives 
as in the Department of Justice's example.152 This 
lack of specificity makes it difficult to determine 
whether HHS is achieving its Title VI goals and 
objectives. In addition, the 1990 plan's objectives 
are essentially identical to the 1989 plan's objec
tives, even though 1990 was the beginning of a 
new 4-year civil rights implementation cycle.153 

Objectives in subsequent-year plans also closely 
resemble those in the 1990 plan.154 

HHS apparentiy does not use the Civil Rights 
Implementation Plans as a management tool, as 
required by the Department of Justice. Given the 
lack of specific goals and objectives, time frames 
for meeting them, and relationship between these 
goals and objectives and the agency's budget, 
staff, and workload, the HHS Civil Rights Imple-

menta,tion Plans do not indicate that OCR in
tended any genuine long-term planning. Beyond 
a general statement ofits expected staffand bud
get for the year, the 1990 plan contains no infor
mation concerning how OCR intends to use its 
resources to accomplish its goals and objectives. 
Furthermore, there is no indication that the goals 
and objectives are based upon expected staff and 
resources during the budgetary planning cycle at 
HHS. 

The plans also do not provide sufficient infor
mation for the Department of Justice to evaluate 
and the public to understand HHS's Title VI en
forcement program. The vagueness and lack of 
complete information create difficulties in assess
ing how well OCR is enforcing Title VI. Other 
than the required statistical data, the plans con
tain no information that would contribute to such 
an assessment. 

Planning and Priorities 
The HHS Title VI enforcement program has 

involved no major new initiatives in recent years. 
As discussed in a recent report by its own Civil 
Rights Evaluation Team, OCR has been over
whelmed by problems for many years.i 65 How
ever, recently, OCR developed a Strategic Plan for 
civil rights enforcement throughout the Depart
ment.156 OCR developed the plan in consultation 
with "program beneficiaries, program providers, 

149 See ~id., PP- 5:-6· HHS h~s not yet submitted a fiscal year 1994 Civil Rights Implementation Plan to the Department of 
Justice. According to the director of OCR, the Department of Justice granted HHS a delay until its Strategic Plan (discussed 
below) has been completed and approved. 

150 See chapters 3 and 4 for discussions of the Department of Justice's purpose in requiring Civil Rights Implementation Plans. 

151 U.S. Department ofJustice, "Guideline for Agency Implementation Plans Required by Executive Order 12250 Leadership 
and Coordination ofNondiscrimination Laws," 1981. ' 

152 Ibid, P·_11. ~he exa~ple given by the Department of Justice for a long-range goal is: "To eliminate backlogged civil rights 
complamts 6-«:· earned over 1980 days with now action)." The accompanying major objective gives a time frame: "Close 90 
¥ercent ofall simple and 50 percent of all complex backlogged cases by the end of fiscal year 1983." The short-term objectives 
m the example are meant to be carried out over several fiscal years. Ibid. 

153 See HHS FY 1989 Implementation Plan, p. 11, attachment A; HHS FY 1990 Implementation Plan, p. 18, attachment A. 

154 See HHS FY 1991 Implementation Plan, pp. 16-7, attachment A; HHS FY 1992 Implementation Plan, p. 17, attachment A; 
HHS FY 1993 Implementation Plan, pp. 18-9, attachment A. 

155 See HHS Civil Rights Review Team Report, pp. 1-2. 

156 HHS/OCR Strategic Plan. 
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advocacy organizations, and other customers."157 

The Secretary of Health and Human Services 
approved the plan on January 20, 1995. 158 

In a letter to the Commission, the Director of 
OCR characterized the plan as: 

• "recogniz[ing] that nondiscrimination protec
tion must be an actual part of issues as dis
parate as health care reform, welfare reform, 
long-term care, adoption and child welfare, im
migration, jobs, preventive health initiatives, 
and the location and integration of services;"159 

• "anticipat[ing] challenges resulting from ac
celerating changes in our society;"160 

• "address[ing] the Government-wide impera
tive for change reflected in recommendations of 
the National Performance Review and in the 
Secretary's Continuous Improvement Program 
and the HHS strategic plan."161 

Key objectives of the plan include: enhancing 
"partnerships" between OCR and the HHS op
erating divisions to ensure that civil rights enfor
cement is integrated into all HHS programs;162 

converting OCR's current reactive, complaint
based enforcement program to a more proactive 
program;163 and strengthening communication 
between OCR and its "customers."164 

The Strategic Plan is a detailed, comprehen
sive planning document. It includes an analysis of 
the challenges facing OCR in achieving its mis
sion, including the country's increasing diversity 
and the current climate of fiscal retrenchment.165 

It emphasizes the need for civil rights enforce
ment to "be an integral part of the deliberations 
on issues as disparate as health care reform, wel
fare reform, long-term care, adoption and child 
welfare, immigration, jobs, preventive health in
itiatives, and the location and integration of ser
vices."166 It also describes the planning process 
that transpired in developing the Strategic Plan. 
In particular, it notes that the plan responded to 
concerns articulated by the internal HHS Civil 
Rights Review Team, as well as those of HHS 
customers, operating divisions, and OCR 
employees.167 

The plan contains a mission statement for 
OCR, and discusses its "vision": 

Through excellence -in investigations, voluntary dis
pute resolution, enforcement, technical assistance, pol
icy development and information services, OCR will 
protect the civil rights of all individuals who are subject 
to discrimination in health and human services 
programs.... 

157 Hayashi letter, p. 1. 

158 Omar V. Guerrero, Deputy Director, Office for Civil Rights, U.S. Department of Health and Human Services, letter to 
Frederick Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Jan. 27, 
1995. 

159 Ibid. 

160 Ibid. 

161 Ibid. 

162 See HHS/OCR Strategic Plan, pp. 2, 4. 

163 Ibid., p. 7. 

164 Ibid., p. 4. 

165 Ibid., pp. 1-2. 

166 Ibid., p. 2. 

167 Ibid., p. 3. 
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OCR, through partnerships with customers and sup
pliers, will ensure equality in the delivery of services to 

168HHS beneficiaries.... 

The plan lists eight "action principles," including: 

• seeking public input on the highest priority 
civil rights issues; 
• "put[ting] our customers first" by keeping 
them informed; 
• communicating effectively with the public, 
including persons with limited English 
proficiency; 
• rearranging and reinvigorating the compli
ance process to make it more efficient; 
• developing partnerships with other HHS 
offices; 
• selecting quality employees; 
• creating a ''learning" organization; and 
• empowering employees.169 

The plan contains three.long-range goals: 

1) Provide leadership in the creation and 
evaluation of a departmentwide civil rights 
program; 

2) Increase access to and participation in HHS 
programs through the prevention or elimina
tion of unlawful discriminatory barriers and 
practices; 

3) Redevelop the infrastructure of OCR to fa
cilitate execution of the HHS civil rights mis
sion.170 

168 Ibid., p. 5. 

169 Ibid., p.4. 

170 Ibid., p. 6. 

171 See ibid., pp. 7~20. 

172 Ibid. 

173 Ibid., p. 11. 

174 Hayashi letter, enclosure, Title VI Plans, p. 2. 

175 Ibid., p. 3. 

Accompanying each of these goals is a list of sev
eral more narrow objectives, with both short-term 
and long-term strategies for achieving them.171 

The short-term strategies are specific and include 
time frames for their achievement.172 The second 
goal identifies discrimination against minorities 
in access to health and human services and dis
crimination against persons with limited English 
proficiency as high priorities in Title VI enforce
ment.173 

Overall, OCR's Strategic Plan represents a sig
nificant resolution to remedy HHS's civil rights 
enforcement problems and improve its Title VI 
implementation and enforcement program. It 
demonstrates the commencement of an attempt 
by HHS to fulfill its civil rights enforcement re
sponsibilities. However, HHS approved the plan 
only recently, and, therefore, OCR will not fully 
implement it for some time. 

In conjunction with its Strategic Plan, OCR is 
planning other significant steps to organize its 
operations and to revitalize its civil rights en
forcement program. As noted above, HHS is in the 
process of implementing a "streamlining'' plan 
that will focus its staff resources on its regional 
offices and reduce levels of management. In addi
tion, OCR is planning several initiatives to de
velop and refine its guidelines, policies, and pro
cedures. According to OCR's Director, OCR plans 
to work with the HHS operating divisions to de
sign "civil rights guidelines, indicators ofbroader 
access for protected groups, and standards for 
determining adverse impact. "174 He also indicated 
that OCR plans to develop guidelines on the pro
vision of interpreter and translation services.175 
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The Director did not provide the Commission with 
documentation supporting such plans. 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization-Headquaners 
Finding: Generally, the organizational structure 
of the U.S. Department of Heath and Human 
Services' (HHS) external civil rights enforcement 
program is adequate for Title VI enforcement. 
The Director of the Office for Civil Rights (OCR), 
HHS' external civil rights ·enforcement office, re
ports directly to the Secretary of HHS. The Direc
tor serves in the capacity of Special Assistant to 
the Secretary for Civil Rights. He has direct (line) 
authority over all staff conducting Title VI en
forcement activities, in both the headquarters 
and regional offices. This organization enables 
the director of OCR to influence HHS' policy 
decisions affecting external civil rights enforce
ment. It also enables OCR to manage directly, and 
thereby ensure uniformity, in the execution of 
HHS' Title VI enforcement procedures. In addi
tion, OCR is not responsible for HHS's internal 
civil rights responsibilities. This ensures that 
agency equal opportunity responsibilities do not 
compromise external equal opportunity respon
sibilities.176 

Recommendation: Although OCR's practical 
design facilitates Title VI enforcement in HHS 
federally assisted programs, it could be improved. 
First, OCR should acquire legal staff, independ
ent ofthe Office of the General Counsel, to provide 
the legal guidance and interpretation and reg
ulatory development requisite to Title VI enforce
ment. Second, OCR should establish a policy and 
planning unit to provide overall guidance to the 
regional and operating staff on Title VI enforce
ment. Third, staff in the operating divisions with 
civil rights enforcement responsibilities should be 
directly managed and guided by and report direct
ly to OCR's Director. HHS should use the Depart-

176 See pp. 219-20. 
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ment of Education's Office for Civil Rights as a 
model. Specifically modeling its organizational 
structure after DOEd's external civil rights en
forcement program and establishing line 
authority over the operating divisions' external 
civil rights staff will facilitate HHS' efforts to 
implement a comprehensive Title VI enforcement 
program. 

Organization-Operating Divisions 
Finding: The operating divisions play a limited 
role in ensuring HHS funding recipient compli
ance with Title VI. Although OCR has delegated 
some Title VI enforcement responsibilities to 
HHS operating divisions, they conduct few, ifany, 
Title VI enforcement activities.177 OCR has ac
knowledged that the regional offices cannot per
form sufficient postaward compliance reviews of 
funding recipients because they are overwhelmed 
by complaint investigations and preaward re
views. Formally delegating actual enforcement 
functions to operational staff would relieve the 
regional offices of some Title VI responsibilities 
and better enable them to focus on other respon
sibilities assigned to them that mustbe conducted 
by field staff, such as onsite reviews and inves
tigations. Although OCR, through the operating 
divisions, has a means for conducting postaward 
compliance reviews, the operating divisions are 
not meeting their responsibilities. 
Recommendation: OCR should delegate daily 
Title VI implementation and enforcement activ
ities to HHS operating divisions in a formal agree
ment, regulation, or internal order supported by 
the Secretary. This type of formal delegation will 
ensure that the operating divisions understand 
that the delegated Title VI implementation and 
enforcement responsibilities are not merely ac
commodations to OCR but duties imposed at the 
direction of the Secretary. Staff in those divisions 
should be assigned to conduct desk-audit com
pliance reviews of funding recipients or other ac
tivities more easily and effectively performed by 
the divisions than through OCR. However, OCR 
also should institute an oversight mechanism to 
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ensure that the operating divisions fulfill their 
Title VI responsibilities. It should communicate 
to the Secretary any findings that an operating 
division has failed to perform its duties. 
Finding: OCR has no line authority over the 
activities of the operating divisions. Thus, to the 
extent that staff in the operating divisions per
form Title VI enforcement responsibilities, their 
activities are not overseen or guided by OCR, 
which is responsible for Title VI enforcement in 
HHs.11s 
Recommendation: OCR remains ultimately 
responsible for HHS' implementation and en
forcement of Title VI. As such, the activities re
lated to Title VI and other external civil rights 
enforcement that are conducted by the operation
al level staff must be directly guided by the Direc
tor of OCR, like the external civil rights activities 
of regional--staff. To effectuate such guidance, 
OCR should first develop comprehensive proce
dures or instructions for the enforcement 
authority delegated to operating divisions. These 
procedures should instruct the operational staff 
to conduct the specific mechanisms assigned 
them, such as desk-audit compliance reviews. 
Second, OCR must establish a thorough oversight 
and monitoring system to review, evaluate, and 
direct operating divisions' performance related to 
those compliance functions. As part of this sys
tem, operating divisions should be required to 
report specific activities on a quarter-annually 
basis; and OCR should regularly review and 
evaluate operational staff efforts, regularly assist 
and train operational staff, and provide agency 
policy guidance and general legal and regulatory 
guidance as necessary. Such a system will enable 
OCR to effectuate necessary changes in the 
operating divisions' responsibilities and practices 
when problems in Title VI implementation and 
enforcement are discovered at the operational 
level. 
Finding: None of the operating divisions has an 
independent civil rights staff assigned to external 
civil rights and, inparticular, Title VI compliance. 
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To the extent that they are responsible for Title 
VI enforcement procedures, several of the operat
ing divisions delegate !3uch responsibilities to 
their equal employment opportunity office. As 
such, the amount of time and resources devoted to 
Title VI enforcement is likely to be overwhelmed 
by the operating divisions' internal civil rights 
responsibilities. 
Recommendation: In order to fully meet their 
Title VI implementation and enforcement respon
sibilities, the operating divisions must establish 
external civil rights units separate from their 
internal civil rights staff. As at the headquarters 
or regional levels, when external civil rights 
responsibilities are combined with internal 
responsibilities, the internal civil rights respon
sibilities inevitably are given priority at the ex
pense of the external civil rights function. To 
effectuate a successful external civil rights unit, 
OCR should provide operational staff with train
ing specific to external civil rights and, in par
ticular, Title VI implementation and enforcement 
activities. 
Finding: None of the operating divisions has an 
independent civil rights staff for external civil 
rights compliance. To the extent that they are 
responsible for Title VI enforcement procedures, 
several of the operating divisions transfer such 
responsibilities to their grants management of
fice. As such, a conflict in interest is likely to 
evolve between the priorities of eradicating dis
crimination in funding programs and achieving 
the mission of such programs.179 

Recommendation: The operating divisions 
must create external civil rights units separate 
from their grant program administration offices. 
When the two sets ofresponsibilities are assigned 
to grant program staff, a conflict often arises be
tween meeting the particular funding program's 
objective and achieving civil rights enforcement 
in that program. In order to develop a competent 
external civil rights staff, OCR should conduct 
training specific to external civil rights and, in 
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particular, Title VI implementation and enforce
ment activities. 

Budget, Staffing, and Workload 
Finding: When HHS and DOEd were created out 
of the former Department of Health, Education, 
and Welfare, the civil rights staff was divided 
between the two new departments, with HHS 
only receiving approximately one-third of that 
staff. Since that time, both HHS' civil rights staff 
and budget have decreased.180 However, as HHS' 
staff and budget resources for Title VI enforce
ment decreased, its civil rights responsibilities 
expanded.181 Currently, HHS grants approi
mately eight times more financial assistance than 
the Department of Education; yet, HHS's civil 
rights budget is approximately one-half that of 
DOEd, and its civil rights staff is approximately 
one-third as large as that of DOEd.182 

Recommendation: In order to utilize its staff 
efficiently and effectively, OCR should delegate 
enforcement authority among its regional and op
erational staff, with headquarters providing reg
ular guidance, oversight, and monitoring·oftheir 
efforts and activities. Regional staff should con
centrate on conducting procedures that must be 
conducted at field locations, such as onsite com
pliance reviews, onsite complaint investigations, 
local community outreach and public education, 
and onsite assistance to recipients in the relevant 
locality. Operating division staff should be del
egated other daily implementation and enforce
ment activities, including compliance reviews and 
investigations that do not have to be conducted 
locally; such as preaward and postaward desk
audit reviews, data collection and analysis, and 
reviewing and evaluating recipient self
assessments and assurances of nondiscrimina
tion. Headquarters staff should be responsible for 
providing policy and legal guidance to, and pro
actively monitoring and overseeing, the daily 
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implementation and enforcement activities of 
regional and operational level civil rights staff. 
Finding: OCR's budget is earmarked in the HHS 
appropriation, but Title VI enforcement is not. As 
such, OCR is unable to determine the extent to 
which resources for Title VI enforcement respon
sibilities vary relative to those allocated for over
all external civil rights enforcement.183 

Recommendation: HHS should establish a sys
tem for monitoring and tracking expenditures on 
each type of civil rights enforcement activity, in
cluding complaint investigations, preaward re
views, postaward reviews, staff training, techni
cal assistance, outreach, and education. The sys
tem should delineate expenditures on these 
activities that are specifically associated with 
Title VI implementation and enforcement. The 
Commission recognizes that OCR may conduct 
compliance reviews, complaint investigations, 
and other activities simultaneously for a variety 
of civil rights laws, not solely Title VI. However, 
by using a codification system to approximate the 
amount of time and resources devoted to each civil 
rights law applicable, OCR can have a means of 
justifying budget and staffing requests that will 
strengthen its Title VI implementation and enfor
cement program. This system also will enable 
OCR to ascertain increases or decreases in Title 
VI resources and to base essential enforcement 
decisions, such as staffing assignments and as
signment priorities, upon such information. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: Because HHS' regulations were not re
vised when HHS became a separate department 
in 1980, they are essentially identical to DOEd's. 
As such, certain sections of the HHS Title VI 
regulations pertain specifically to DOEd's pro
grams and are irrelevant to HHS activities. In 
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addition, because HHS has not updated its reg
ulations since 1980, they do not reflect the clari
fication made to Title VI by the Civil Rights Res
toration Act of 1987 and do not specifically ad
dress HHS' block grant programs.184 

Recommendation: HHS must issue guidance 
and clarification specific to the current and prac
tical implementation and enforcement of Title VI. 
First, it must provide its external civil rights staff 
andfunding recipients' staff with regulatory guid
ance specific to Title VI enforcement in each type 
of financial assistance programs HHS adminis
ters. Second, it must address the clarification 
made to Title VI by the Civil Rights Restoration 
Act of 1987, Title VI implementation and enforce
ment issues particular to HHS' block grant and 
other State-administered programs, and the 
extent of funding recipients' authority to imple
ment affirmative measures to fully achieve non
discrimination in their programs and activities. 

Guidelines 
Finding: Since its creation as an entity separate 
from the Department of Education, HHS has not 
published any Title VI guidelines for its federally 
assisted programs, as required by the Dep~rt
ment of Justice. As such, HHS' Title VI staff and 
funding recipients lack detailed information on 
how to conduct Title VI implementation, com
pliance, and enforcement procedures relative to 
each of the specific grant programs HHS ad
ministers.185 

Recommendation: HHS must promulgate a set 
of guidelines for Title VI implementation, com
pliance, and enforcement in each type offederally 
assisted program it administers. The Department 
of Justice requires that each set of guidelines 
(1) explain the exact nature of HHS' Title VI re
quirements; (2) specify methods for Title VI en
forcement; (3) provide examples of practices pro
hibited by Title VI in the context of each partic
ular type of funding program HHS administers; 
(4) set forth required or recommended remedial 
action; and (5) describe "the nature of require-
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ments relating to covered employment, data col
lection, complaints, and public information." In 
order for such guidelines to be effective, they 
should establish methods of administration, or 
requirements for States assuming Title VI com
pliance responsibility for HHS' ultimate funding 
recipients, and ensure that recipients conduct 
self-assessments of their compliance status and 
take action to remedy any deficiencies discovered. 
In addition, such guidelines should include defini
tive implementation, compliance, and enforce
ment standards and procedures for the States 
assuming Title VI responsibility, including, for 
example, detailed investigative methods and 
remedial action procedures. The guidelines must 
also set forth and explain the process for data 
•collection from funding recipients, including in
structions and specific examples concerning the 
type of data and information that must be main
tained by recipients and applicants. They also 
should address requirements for public education 
and community outreach related to the nondis
crimination mandate of Title VI. 

Policies 
Finding: Since 1980, when HHS was created, it 
has only issued 10 policy directives concerning 
Title VI enforcement. To the extent HHS has 
developed policy, it has not been effectively com
municated to civil rights staff. As a result of HHS' 
general failure to develop and communicate its 
policies on Title VI, external civil rights (Title VI) 
enforcement staff and funding recipients are un
familiar with HHS' compliance expectations.186 

However, HHS has taken steps to address its 
deficiencies in the area of policy development. It 
has assigned a regional civil rights attorney to 
each of its 10 offices, and under its Strategic Plan, 
HHS intends to develop standards for programs 
in assessing discriminatory practices among 
other goals. 
Recommendation: HHS must commence regu
larly developing policies concerning Title VI 
implementation and enforcement and 
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communicating such policies to its external civil 
rights staff and funding recipients. Such policies 
should be aimed at providing civil rights enforce
ment staffand funding recipients with a complete 
understanding of the meaning and intent of Title 
VI compliance relative to the specific programs 
HHS administers, including statements defining 
HHS' regulatory intent and elaboratingits stand
ards for recipient compliance. In particular, HHS 
should issue policy directives concerning the fol
lowing: 1) procedural issues particular to State 
administered programs, such as HHS' block
grant programs; 2) discriminatory situations par
ticular to HHS' programs, such as equal oppor
tunity for racial and ethnic minorities to par
ticipate on health and peer review boards; and 
3) discriminatory practices prohibited in specific 
types of HHS programs, such as discriminatory 
criteria for achieving research grants. In addition, 
OCR should regularly develop policy statements 
on emerging and changing legal issues affecting 
Title VI compliance, such as changes in case de
cisions, amendments to statutes, and revisions in 
regulations or policies affecting Title VI compli
ance. 

Procedures 
Finding: OCR bas an Inuestigatiue Procedures 
Manual, which contains procedures for conduct
ing complaint investigations, compliance reviews, 
and preaward reviews related to Title VI, and for 
generally implementing Title VI in HHS' block 
grant programs. However, the manual is not suf
ficiently comprehensive to l:lnsure full integration 
of Title VI enforcement into every type of HHS 
grant program. For example, the manual does not 
include specialized implementation and enforce
ment procedures particular to HHS' block grant 
programs.187 

Recommendation: OCR must provide Title VI 
enforcement staff and funding recipients with 
step-by-step instructions for implementing Title 
VI, from the application and preaward process 
through compliance review and complaint proc
essing, in each type of program HHS sponsors. 
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This is especially important for State
administered programs, such as continuing State 
programs and block grant programs. Since those 
programs are actually managed by State and local 
recipients, rather than by OCR, they involve spe
cial and more complicated enforcement issues re
lated to OCR's oversight and monitoring of States' 
Title VI implementation efforts. It is critical that 
both OCR'staff and State recipients understand 
how to conduct the Title VI enforcement mech
anisms particular to such programs. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: HHS lacks a comprehensive preaward 
review process for all program applicants and 
recipients receiving HHS funding. Although most 
of HHS's operating divisions require assurances 
of nondiscrimination with applications for pro
gram funding, the divisions do not perform pre
award reviews. OCR's regional and headquarters 
investigative staff do perform preaward reviews, 
but only on medicare applicant facilities and pro
viders. As such, HHS disburses an enormous 
amount of Federal financial assistance without 
first ensuring that assistance to all program ap
plicants and recipients is being allocated in an 
equitable and nondiscriminatory manner.188 

Recommendation: The Department of Justice 
requires that every agency determine in writing 
whether each applicant for Federal financial as
sistance is in compliance with Title VI prior to 
granting assistance. Agencies are also required to 
review data submitted by- each applicant-any 
data and as much information as necessary to 
determine the applicant's compliance status. Pre
award reviews of such applicants are necessarily 
designed to be more thorough than merely collect
ing assurance forms. They are designed to deter
mine recipients' Title VI compliance status and to 
eliminate discriminatory practices before dis
pensing public funds and before such practices 
adversely affect potential and actual assistance 
program beneficiaries. OCR must commence 
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conducting preaward reviews of all grant appli
cants, in addition to securing and evaluating as
surances of nondiscrimination. Such reviews 
should be aimed at identifying discriminatory 
practices in the delivery of program services 
based upon evidence, such as unequal participa
tion rates. For example, in HHS research grants, 
evidence concerning the demographic makeup of 
the participating or benefiting students as com
pared to the demographic makeup of the pool of 
applicants might indicate barriers to participa
tion, such as overt discrimination in selection 
practices or effectively discriminatory criteria in 
acceptance policies. Preaward reviews should 
necessarily involve an examination of documents 
related to a recipient's administration of a partic
ular Federal program, including, but not limited 
to: 1) implementation and enforcem53nt policies 
and information concerning specific compliance 
activities; 2) statistical evidence concerning pro
gram and activity participation rates by racial 
and ethnic minorities; 3) applications or interview 
material related to program or participation ac
ceptance or selection; 4) data and information 
related to the demographic makeup of the 
program's affected community or pool of potential 
participants; 5) statistical evidence related to re
jection rates; and 6) community outreach and 
public education materials. 

The Commission concurs with the Department 
of Justice that preaward reviews, both desk-audit 
and onsite, are essential to an effective Title VI 
enforcement program and, therefore, OCR should 
conduct them on all HHS program applicants and 
recipients. However, the Commission recognizes 
the budget and staffing limitations of OCR. It 
realizes that, with continuing emphasis on down
sizing and restructuring the Federal Government 
and maintaining fiscal responsibility, OCR may 
be unable to acquire additional staff to strengthen 
fully all aspects of HHS' Title VI implementation, 
compliance, and enforcement program. The Com
mission also understands that a lengthy pre
award process will delay program benefits and, in 
effect, adversely impact on ultimate beneficiaries. 
In light of these factors, the Commission recom-
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mends some alternative strategies that will pro
mote a meaningful and efficient preaward process 
on as many applicants and recipients as possible, 
eliminating reliance on cursory preaward re
views. These strategies should serve only as a 
secondary alternative to the optimal preaward 
compliance review process described above. Al
though this alternative may not be the most effec
tive at ensuring full enforcement of Title VI, it 
should allow agencies to have some type of mean
ingful preaward review mechanism without criti
cally impacting on Title VI enforcement. (See pp. 
226-27 of this chapter.) 
Finding: OCR conducts preaward reviews of 
medicare applicant facilities and providers. 
OCR's Investigative Procedures Manual instructs 
civil rights staff on the process for conducting 
such medicare preaward clearance reviews. That 
process includes collecting certain demographic 
data concerning the applicant's service area and 
staff. However, the manual does not also indicate 
how OCR staff should utilize the collected data.189 

Recommendation: In addition to setting forth 
the type of data to be collected from medicare 
applicant facilities and the process for its collec
tion, the Investigative Procedures Manual must 
instruct staff concerning the purpose for collect
ing such data from actual and potential providers. 
For example, the manual should explain that 
OCR staff should utilize the demographic data 
submitted by a medicare applicant facility to 
determine whether participation rates by racial 
and ethnic minorities are comparable to rates by 
nonminorities. It should also instruct staff to con
sider a prospective recipient's staffing patterns 
for indications of discrimination in its program 
administration. 

Postaward Desk-Audit Reviews 
Finding: OCR conducts few postaward desk
audit reviews relative to the number of HHS 
funding recipients. OCR's failure to conduct such 
reviews indicates a misappropriation of its re
sources, because desk-audit reviews can be equal
ly as comprehensive as onsite reviews but can be 
accomplished more quickly and with fewer 
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resources. Recently, OCR has implemented lim
ited scope reviews that combine the features of 
desk audits and onsite investigations. This new 
review method has increased the number of post
award reviews performed. However, a large per
centage of HHS funding recipients still do not 
undergo a postaward review process.190 

Recommendation: The Department of Justice 
requires that agencies establish a postaward com
pliance review process. To meet that requirement, 
OCR should, given present staffing levels, utilize 
postaward desk-audit reviews to ensure continu
ing recipient compliance with Title VI. HHS' post
award desk-audit reviews should be designed to 
accomplish the following: 1) identify deficiencies 
in recipients' delivery of program services to po
tential and actual participants and beneficiaries 
of all races and ethnicities; 2) investigate allega
tions of discriminatory barriers to participation in 
and disparate treatment in participation; 3) eval
u ate recipients' public education of program ac
cessibility; and 4) identify recipients needing 
technical assistance or further onsite investiga
tion. The reviews should also be designed to fit 
each particular type of HHS funding program, 
including State-administered programs. The re
sults of a postaward review :r:p.ust be in writing 
and mustinclude specific findings and recommen
dations for achieving compliance. As with pre
award reviews, postaward desk-audit reviews 
would necessarily be limited to documentary evi
dence concerning recipients' administration of 
Federal programs. The same types of documents 
and material could be examined. 

Onslte Compliance Reviews 
Finding: OCR has retreated from conducting on
site compliance reviews. In fiscal year 1993, OCR 
only completed 21 compliance reviews, compared 
to its average of 99 reviews during the previous 5 
years.191 However, OCR has acknowledged this 
enforcement deficiency and, in response, plans to 
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improve its compliance review process. For ex
ample, during 1995, OCR will conduct compliance 
reviews of certain health care organizations to 
determine whether their contracting practices 
with providers create discriminatory barriers to 
medical services.192 Furthermore, through its 
strategic pilot projects, it is plans to allocate more 
staff to the postgrant process and begin 423 
reviews and investigations in FY 1996.193 

Recommendation: OCR must conduct onsite 
compliance reviews of all grant recipients' facil
ities or at least those identified to be in non
compliance by desk-audit reviews. First, the re
cipient's facility should be thoroughly investi
gated to identify potentially discriminatory 
staffing patterns or other potentially discrimin
atory employment or service practices. Second, 
staff should interview funding recipient officials, 
communities affected by the recipient's progra~s 
or activities, program participants or benefic
iaries, and counselors or interviewers responsible 
for assisting participants' and program benefic
iaries' involvement. Third, compliance policies 
and practices should be carefully ascertained and 
examined. Fourth, statistical evidence regarding 
participation rates should be examined, as well as 
statistical evidence on application rejection rates. 
Fifth, applications, Qr other interview materials, 
for assistance should be examined to detect pos
sible barriers to participation, such as discrim
inatory criteria (either intentional or in effect). 
Sixth, efforts to educate the public and affected 
community of programs and activities should be 
evaluated, especially efforts to provide program 
accessibility information to limited-English
speaking communities or otherwise disadvan
taged communities. Each review must be de
signed to fit the particular type of program at 
issue. To effectuate a comprehensive compliance 
review system, civil rights staff must be trained 
to conduct onsite compliance investigations. If 
necessary, several of these procedures involving 
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the examination of documentary material could 
be accomplished by a thorough desk-audit inves
tigation. 

Complaint Investigations 
Finding: Complaint investigation employs the 
majority of OCR resources. However, even though 
more than 60 percent of OCR work is devoted to 
complaint processing, the inventory of complaints 
has risen dramatically, especially with the in
creased inflow of complaints since 1988.194 In re
sponse, OCR has recently instituted a "high pri
ority" caseload program concentrating resources 
on cases most likely to result in findings of dis
crimination. Also, it is using alternative dispute 
resolution techniques and is in the process of 
revising its Inuestigatiue Procedures Manual to 
reflect the ''best practices" at the regional and 
headquarters on case management.195 

Recommendation: OCR must initiate more ex
tensive methods for eliminating its complaint 
backlog and efficiently processing and resolving 
its complaint responses, without sacrificing other, 
equally important, enforcement procedures, such 
as preaward and postaward compliance reviews 
ofrecipients. First, OCR should establish an early 
complaint resolution system, by which cases can 
be resolved before investigation. Second, OCR 
should increase its reliance on operating divisions 
for daily compliance responsibilities to alleviate 
regional staff and better enable them to conduct 
onsite complaint and compliance investigations. 
Third, OCR should increase proactive (as opposed 
to reactive) implementation measures, especially 
efficient methods, such as thorough preaward 
desk-audit reviews. The focus on proactive mea
sures should prevent funding from reaching or
ganizations that discriminate; it should enable 
recipients to receive technical assistance and vol
untarily eliminate barriers to equal participation; 
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and it should require recipient self-assessments 
as part of grant contract obligations. Generally, 
OCR should focus its efforts on evaluating and 
influencing the conduct of funding recipients, 
especially grant applicants, rather than only re
sponding to complaints. 

Deficiencies, Remedies, and Sanctions 
Finding: OCR compliance reviews and complaint 
investigations often result in findings of non
compliance. However, most cases are resolved 
through corrective action commitments on the 
part of recipients, rather than through admin
istrative or judicial proceedings. 196 

Recommendation: OCR must establish a sys
tem of monitoring these corrective action commit
ments. Although such case settlements generally 
are more efficient than full-fledged legal proceed
ings, they require monitoring to ensure that re
medial action is actually implemented pursuant 
to the agreement. Such monitoring should be con
ducted regularly and uniformly for all cases and 
should involve efforts to ensure compliance until 
compliance is fully achieved. 

Outreach and Education, Community Liaison, 
and Technical Assistance 
Finding: OCR does not regularly conduct com
munity outreach or public education related to 
Title VI. As such, actual and potential applicants 
and recipients may lack sufficient knowledge of 
Title VI's compliance requirements to effectuate 
full compliance. Similarly, beneficiaries and par
ticipants, and the affected community, may lack 
sufficient knowledge about Title VI's require
ments to initiate complaints or otherwise pursue 
and protect their rights under Title VI.197 How
ever, OCR has begun soliciting input from af
fected communities on its civil rights enforcement 
program. For example, it consulted with assis
tance program beneficiaries, assistance program 
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providers, advocacy organizations, and other 
"customers" to develop a new strategic plan for 
civil rights enforcement.198 It has required re
gional offices to provide outreach, education, and 
technical assistance. Furthermore, OCR is pro
posing to develop, in conjunction with HHS' op
erating divisions, a training program for State 
and local agency staff. 
Recommendation: Regarding community out
reach, OCR must regularly solicit comments and 
suggestions from affected communities and fund
ing recipients on its Title VI enforcement efforts. 
It also should solicit information on affected 
communities' civil rights concerns, regarding 
protection of Title VI rights, and funding 
recipients' compliance concerns, regarding poten
tial Title VI violations and agency compliance 
expectations. Regarding public education, OCR 
must actively and regularly inform potential and 
actual participants, beneficiaries, and affected 
communities about the extent of their rights and 
how to pursue and protect their rights, including 
procedures for filing complaints. OCR also should 
ensure that recipients educate the public regard
ingprogram accessibility. Regarding technical as
sistance, OCR should regularly train its staff and 
recipients' staff concerning the methods for 
achieving enforcement. It should provide step-by
step instruction on conducting procedures, such 
as compliance reviews. It also should inform 
staffs within OCR's regional offices, the operating 
divisions, and in State and local agencies about 
new and developing civil rights issues, especially 
changing case law, statutes, regulations, and 
policies, affecting Title VI enforcement in HHS 
grant programs. 

Oversight of Continuing State 
Programs 
Finding: HHS operates numerous State-ad
ministered assistance programs. However, it has 
not instituted an effective monitoring and over-
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sight system to ensure that States meet their 
Title VI responsibilities in the programs.199 OCR 
does not regularly review States' Title VI com
pliance policies and activities nor does it require 
States to report their Title VI compliance perfor
mance. OCR's. oversight of States apparently is 
limited to the provision of technical assistance to 
State officials responsible for Title VI enforce
ment.2°0 However, HHS has attempted to im
prove its monitoring and oversight of continuing 
State and block grant programs, including, for 
example, conducting civil rights training for State 
and local agency staff.201 

Recommendation: OCR must establish a sys
tematic oversight and monitoring program to 
evaluate the Title VI compliance policies and ac
tivities connected with all programs and activities 
administered at the State and local levels. First, 
States must submit methods of administration 
demonstrating how they intend to ensure recip
ient compliance with Title VI. That document 
must include, but should not be limited to, the 
following: 1) a specific public outreach and educa
tion plan for notifying subrecipients of Title VI 
compliance requirements; 2) a training program 
for State and local program staff, subrecipients, 
and beneficiaries regarding HHS' nondiscrimina
tion policies and procedures; 3) procedures for 
processing complaints, notifying the funding 
agency, and informing beneficiaries of their 

•rights; 4) a program assessing and reporting peri
odically on the status of Title VI compliance that 
involves more than merely a checklist of activities 
and assurances; and 5) detailed plans for bringing 
discriminatory programs into compliance. Such 
assurances are particularly important when the 
State is responsible for such compliance as 
preaward reviews, investigating complaints, 
reviewing and evaluating subrecipients' self-as
sessments, and conducting compliance reviews. 
Second, OCR should regularly conduct reviews of 
the Title VI compliance policies and activities of 
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States to evaluate how States are applying their 
methods of administration. Such reviews should 
entail a comprehensive evaluation of the States' 
Title VI enforcement performance. Third, OCR 
should also systematically monitor and oversee 
States' data collection and analysis program. Just 
as Federal funding agencies are required by the 
Department of Justice to collect and maintain 
data on their direct recipients, State and local 
primary recipients must collect and maintain 
data on their potential and actual subrecipients, 
beneficiaries, and affected communities. It is the 
Federal agency's role to monitor this data collec
tion process and ensure that States are maintain
ing sufficient records. Finally, OCR should also 
regularly provide technical assistance and other 
guidance to States to facilitate their Title VI en
forcement efforts. Such assistance could involve 
instruction concerning methods for achieving en
forcement (step-by-step instruction on proce
dures, such as compliance reviews), and new and 
developing civil rights issues affecting Title VI 
enforcement, such as changes in statutes, case 
decisions, regulations, and HHS compliance 
policies. 

Staff Training 
Finding: OCR's staff training is extremely lim
ited, consisting only of on-the-job training for new 
staff and annual training seminars on new civil 
rights developments. -Consequently, OCR staffdo 
not receive adequate professional training.202 

However, OCR has plans to upgrade its staff 
training. For example, in May 1995, OCR and 
OGC staff were scheduled for civil rights training, 
including issue identification, development of 
theories, identification of evidence and informa
tion, weighing of evidence, and negotiation strat
egies and techniques.203 Although such plans re
flect serious efforts at improving staff training, 
they overlook the necessity of specialized instruc
tion on Title VI. 

202 See pp. 232-33. 

203 See pp. 232-33_. 

204 See pp. 233-34. 

Recommendation: OCR should regularly con
duct training for its staff and recipients' staff on 
issues of Title VI enforcement and compliance, 
including, but not limited to, the following areas: 
instruction on conducting enforcement proce
dures, such as compliance reviews, complaint in
vestigations, and public education; the nexus be
tween Title VI enforcement and a particular fund
ing program's objectives and .administration; the 
nexus between Title VI and other civil rights en
forcement provisions relevant to ensuring non
discrimination in federally funded activities; Title 
VI nondiscrimination requirements in particular 
types of HHS programs; and updates on revisions 
in HHS' policy, case law, statutes, and regulations 
affecting Title VI enforcement and compliance. 

Reporting Requirements and Data 
Collection and Analysis 
Finding: Generally, OCR has limited routine 
data collection and analysis systems. It does not 
regularly collect data from recipients other than 
for the Community Service Assurance Reporting 
System, Although its regulations require recip
ients to maintain, and authorize OCR to collect, 
such information as necessary to determine recip
ient compliance with Title VI, OCR only collects 
such data during compliance reviews and com
plaint investigations. This is inadequate to ascer
tain whether recipients are in compliance with 
Title VI.204 However, OCR has attempted to im
prove its data collection and analysis function to 
ascertain data systems and data sets for collect
ing and maintaining Title VI civil rights com
pliance targeting information. OCR also is en
deavoring to establish other reporting mech
anisms, such as a database directory and a 
recipient hospital survey. 
Recommendation: OCR must institute a sys
tematic data and information collection and anal
ysis program to ensure that funding recipients 
and officials responsible for State-administered 
programs are fulfilling their Title VI compliance 
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responsibilities. Information should be collected 
that assists OCR in ascertaining deficiencies in 
funding recipients' administration of HHS' 
programs. Such information should include, but 
should not be limited to: the racial and ethnic 
makeup of potential and actual participants and 
beneficiaries, the racial and ethnic makeup of the 
affected community or pool of potential partic
ipants and beneficiaries, and the racial and ethnic 
makeup of the staff administering the program. 
Such information should be collected regularly, 
independently of other enforcement measures, 
and not only in conjunction with compliance re
views. As part of its data collection and analysis 
system, OCR should establish a program informa
tion database, using the Department of Labor's 
"SPIR'' system as a inodel. That database should 
represent an "umbrella" database, under which 
recipients should then be encouraged to maintain 
uniform databases. To effectuate this overall data 
collection and maintenance system, OCR should 
conduct staff training on all aspects of its func
tion. 
Finding: The exception to OCR's limited data 
collection and analysis efforts is the Hill-Burton 
Community Service Assurance Report, by which 
OCR collects data under the Hill-Burton Act. This 
report requests recipients for information that is 
relevant to evaluating compliance with Title 
VI.205 For example, it requests recipients to es
timate the proportion of their program area that 
is comprised of minorities. Although it does not 
simultaneously require recipients to provide this 
information by race and ethnicity, all OCR re
gional offices are provided with the latest avail
able census data on CD-ROM. This allows OCR to 
determine whether each minority group is repre
sented among the recipient's patients in propor
tion to their representation in the relevant local
ity. However, the report does not ask recipients to 
report on services provided by race or ethnicity 
and cannot reveal whether members of different 
racial and ethnic groups are treated disparately. 
Recommendation: The Hill Burton Community 
Assurance Report should be expanded to request 
information on the breakdown by race and eth-

205 See pp. 233-34. 

nicity of services provided by recipients' programs 
or activities. All information concerning potential 
participants and beneficiaries or affected com
munities should be separated by race and eth
nicity to enable OCR to identify potential Title VI 
violations, such as barriers to program participa
tion by racial or ethnic minority communities. 
Similarly, demographic information concerning 
program administration staff should be collected 
to identify potentially discriminatory effects of 
program employment decisions. The report 
should also ask recipients to identify services pro
vided by race or ethnicity, so that OCR can iden
tify disparate delivery of program services among 
participants or beneficiaries of different races and 
ethnicities. 
Finding: HHS currently is being sued by nu
merous plaintiffs concerning its general failure to 
collect data sufficient to effect Title VI en
forcement. In particular, the lawsuit criticizes 
HHS' failure to issue regularly information re
specting the distribution of medicare and med
icaid benefits by health care providers to racial 
and ethnic minorities. The plaintiffs also chal
lenge a specific health care provider claim form on 
the basis that it does not record the race or eth
nicity of the patient receiving care. 
Recommendation: OCR generally must com
mence collecting the demographic data necessary 
for ascertaining and evaluating racial and ethnic 
minority communities' access to federally fi
nanced health care. It must institute a compre
hensive information collection system aimed at 
ensuring that funding recipients are fulfilling 
their Title VI compliance obligations. Information 
should be collected that assists OCR in ascertain
ing deficiencies in funding recipients' administra
tion of all HHS' programs. That information must 
include, but should not be limited to: the racial 
and ethnic makeup of potential and actual par
ticipants and beneficiaries, the racial and ethnic 
makeup of the affected community or pool of po
tential participants and beneficiaries, and the ra
cial and ethnic makeup of the staff administering 
the program. 
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Planning and Priorities 
Finding: In general, HHS' Civil Rights !m
plementation Plans do not serve as an OCR man
agement tool, as intended by the Department of 
Justice. In particular, they fail to identify specific 
goals and objectives and the relationship between 
available and future staff, resources, and work
load and the accomplishment of such goals and 
objectives. Overall, the plans do not provide suffi
cient information for the Department of Justice to 
evaluate HHS' Title VI enforcement program. 206 

Recently, OCR developed a Strategic Plan for civil 
rights enforcement throughout HHS. Key objec
tives of the plan include: enhancing coordination 
between OCR and the HHS operating divisions; 
transforming OCR's reactive, complaint-based 
enforcement program; and strengthening commu
nication between OCR and its affected commu
nities. The Strategic Plan is a detailed, compre
hensive planning document that demonstrates a 
significant attempt to remedy HHS' Title VI im
plementation and enforcement problems. How
ever, since HHS only recently approved the plan, 
OCR will not fully implement it for some time.207 

206 See pp. 235..:37. 

207 See pp. 235-37. 

Recommendation: HHS must develop a com
prehensive civil rights enforcement plan that in
corporates the qualities of its implementation 
plan, strategic plan, and work plan. The ideal civil 
rights enforcement plan should embody: specific 
short-term goals and long-term objectives, spe
cific time frames or deadlines for their accom
plishment, specific short-term and long-term 
strategies for their accomplishment, considera
tion of both available and projected resources and 
budget constraints, application of these priorities 
and plans to each type of funding program ad
ministered, application of these priorities and 
plans to the particular enforcement mechanism 
for block grant md continuing State programs, 
and consideration of the number of expected com
plaints or other increase in workload. This enfor
cement plan should be updated every 3 months 
and should be adjustable to increases and de
creases in actual compliance activities and re
sponsibilities and new or developing civil rights 
enforcement issues, such as agency initiatives 
and concerns of recipients, participants, benefi
ciaries, and affected communities. 
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Chapter7 

U.S. Department of Agriculture 

The U.S. Department of Agriculture (USDA) 
administers several hundred federally as
sisted and federally cond.ucted programs. 

These programs provide more than $40 billion 
annually to approximately 50,000 recipients and 
reach approximately 60 million program partici
pants.1 Examples of USDA's federally assisted 
programs are the food stamp program admin
istered by USDA's Food and Nutrition Service, 
loans and grants afforded. to farms. and other 
agricultural entities to promote community and 
rural development, and ;funding for soil conserva
tion and agricultural research. 2 USDA's federally 
assisted programs are administered by at least 14 
different USDA agencies, 3 which for the purposes 
of this report are called "agency heads." 

USDA's civil rights enforcement is decentral
ized. The agency heads are :responsible for enforc
ing Title VI and other relevant civil rights laws for 
the federally assisted programs they administer. 4 

Each of the USDA agencies operates under sep
arate regulations or other governing instructions 
in addition to USDA's departmentwide Title VI 
regulations. Each agency also has a civil rights 
office or component. An umbrella civil rights of
fice, the Office of Civil Rights Enforcement 
(OCRE) monitors, coordinates, and evaluates the 
agency heads' civil rights programs. 5 

The Commission received survey responses 
and other documents from OCRE and 56 ofthe 14 
USDA agencies with independent Title VI enfor
cement responsibilities. This chapter reviews the 
Title VI enforcement of OCRE and three of the 

1 U.S. Department of Agriculture, Office of Civil Rights Enforcement (Office of Advocacy and Enterprise), Equal Opportunity 
Services, Civil Rights Compliance Review Manual, Chapter 4-USDA Programs (no date), p. 11 (hereafter cited as 
USDA/OCRE (OAE), Civil Rights Compliance Review Manual). 

2 Office of the Federal Register, National Archives and Records Administration, The United States Government Manual 
1994/1995 (Superintendent of Documents: Washington, D.C., 1994), pp.111-151. 

3 $ee id. Part 15, Appendix to Subpart A (hereafter cited as USDA, Subpart A). The 14 agency heads included the 
1) Agricultural Cooperative Service, 2) Agricultural Marketing Service, 3) Agricultural Research Service, 4) Agricultural 
Stabilization and Conservation Service, 5) Cooperative State Research Service, 6) Extension Service, 7) Federal Crop 
Insurance Corporation, 8) Farmers Home Administration, 9) Food and Nutrition Service, 10) Forest Service, 11) Food Safety 
and Inspection Service, 12) Office of International Cooperation and Development, 13) Soil Conservation Service, and 
14) Foreign Agricultural Service. See id. 

4 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of1964, December 1993, completed by the U.S. Department of Agriculture, 
Office of Civil Rights Enforcement, Q. 22, p. 17 (hereafter cited as USDA/OCRE Survey). 

5 U.S. Department ofAgriculture, Office of the Secretary, Organization ofthe Department; Assignments and Reassignments 
ofFunctions, Secretary's Memorandum 1020-39, Sept. 30, 1993, p. 4; William Payne, Acting Deputy Associate Director, 
Program, Complaints and Adjudication Division, Compliance and Enforcement Staff, Office of Civil Rights Enforcement, 
U.S. Department of Agriculture, interview in Washington, D.C., Apr. 18, 1994 (hereafter cited as Payne interview). 

6 The five agency heads that responded to the Commission's survey were the Food and Nutrition Service, the Soil Conservation 
Service, the Farmers Home Administration, the Rural Electrification Administration and the Foreign Agricultural Service. 

250 



five agencies that responded to the Commission 
survey: the Food and Nutrition Service, Farmers 
Home Administration, and Soil Conservation Ser
vice.7 The surveys from these agencies provided a 
comprehensive overview of Title VI enforcement 
within USDA The remaining nine agencies were 
unable to submit their surveys in time for in
clusion in this report.8 

USDA Title VI Regulations 
USDA has departmentwide Title VI regula

tions.9 All USDA agencies, including OCRE, fol
low the USDA regulations and have developed 
their instructions and procedures based on the 
departmental regulations. 

USDA's Title VI regulations closely follow the 
Department of Education (formerly the Depart
ment of Health, Education, and Welfare) regula
tions10 that were promulgated as a model by the 
Department of Justice. They contain the same list 
of prohibited forms of discrimination, 11 and the 
same language on employment discrimination, 12 

disparate impact,13 and affirmative action.14 

Thus, in these critical areas, USDA's Title VI 
regulations meet the necessary requirements to 

serve as an adequate basis for the Department's 
Title VI enforcement program.15 

In addition, USDA has made important 
modifications to the model Title VI regulations to 
fit USDA's federally assisted programs. USDA 
added extensive examples of how the regulations 
apply to USDA programs.16 The examples help to 
clarify the practical application of Title VI's dis
crimination prohibition to programs funded by 
USDA For example, the USDA Title VI regula
tions give as an example of prohibited discrimina
tion any practice that would exclude a member or 
stockholder of a cooperative or corporation from 
participating in any meeting or that would be 
discriminatory with respect to the exercise of 
their rights.17 To the extent that much USDA 
funding is distributed through cooperatives and 
corporations, it is important that individuals not 
be excluded, on the basis ofrace, color, or national 
origin, from decisionmak.ing positions in these 
entities. If members of a protected group are 
prevented from serving in such positions, the 
decisions made by the cooperatives and corpora
tions may adversely affect intended beneficiaries 
from the same protected group. Full participation 
by all groups is conducive to ensuring thatpolicies 

7 The chapter does not review the Rural Electrification Administration or the Foreign Agricultural Service, although the two 
agencies submitted surveys and other documents. 

8 The nine agencies that did not respond were given a 2-month extension to submit the Commission's survey. These agencies 
are the Agriculture Cooperative Service, the Agricultural Marketing Service, the Agricultural Research Service, Agricul
tural Stabilization and Conservation, the Cooperative State Research Service, the Extension Service, the Federal Crop 
Insurance Corporation, the Forest Service, and the Food Safety and Inspection Service. 

9 7 C.F.R. Part 15 (1994). USDA/OCRE Su1-vey, Q. 3, p. 5. The U.S. Department ofJustice approved the regulations in 1975. 
USDA/OCRE Survey, Q. 2, p. 5. 

10 34 C.F.R. Part 100 (1993). 

11 7 C.F.R. § 15.3(a)-(b) (1994). See 34 C.F.R. § 100.3(a)-{b) (1993). 

12 7 C.F.R. § 15.3(c) (1994). See 34 C.F.R. § 100.3(c) (1993). 

13 7 C.F.R. § 15.3(b) (2),(3) (1994). See 34 C.F.R. § 100.3(b) (2),(3) (1993). 

14 7 C.F.R. § 15.3(b) (6) (1994). See 34 C.F.R. § l00.3(b) (6) (1993). 

15 See chapter 4 for a discussion of why Title VI regulations must address these areas adequately. 

16 7 C.F.R. § 15.3(d) (1994). 

17 Id.§ 15.3(d) (2) (v). 
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and services adopted by the cooperatives and cor
porations are fair and nondiscriminatory. USDA 
added examples to the regulations related to its 
own programs. In one example, USDA incorpor
ated the same language used in the model regula
tions because USDA and the Department of Edu
cation have recipient elementary and secondary 
schools in common. Thus, for certain programs, it 
is appropriate for USDA to use the Department of 
Education's examples.18 

USDA's Title VI regulations include a detailed 
Appendix A, which identifies USDA's federally 
assisted programs and activities separately for 
each agency head and specifies the statute that 
gives the agency the authority to administer such 
programs.19 However, although the U.S. Depart
ment of Justice's coordination regulations require 
agencies to maintain their Appendix A up to 
date,20 USDA has not revised and updated the 
appendix since December 1, 1988.21 Thus, the 
appendix may omit USDA programs that were 
instituted after that date. As a result, USDA does 
not have a definitive, publicly accessible source of 
information to describe the USDA programs cov-

18 See, e.g., id. § 15.4(e). 

19 Id. § 15, Subpart A, App. A. 

20 28 C.F.R. § 42.403(d) (1993). 

ered by Title VI as required by the Department of 
Justice's coordination regulations. 

With the exception of a change with respect to 
filing complaints,22 the USDA regulations have 
not been revised since 1973.23In particular, they 
have not been updated to reflect the Civil Rights 
Restoration Act of 1987, 24 which clarified the cov
erage provision of Title VI by defining expressly 
the term "programs and activities."25 Further
more, USDA has not issued policy guidance ex
plaining the significance of the Civil Rights Res
toration Act for the enforcement of Title VI in 
USDA programs. 

The USDA Title VI regulations specifically del
egate to the USDA agency heads the responsibil
ity to seek cooperation from recipients in obtain
ing compliance. They require each recipient to 
keep and submit to the respective agency head 
timely, complete, and accurate compliance 
reports.26 Except for standard language, identical 
to that in the model regulations, on the proce
dures for enforcing Title VI, the USDA regula
tions leave to the discretion of OCRE and the 
agency heads procedural decisions on how to 

21 U.S. Department ofAgriculture, Office of Civil Rights Enforcement, "Fiscal Year 1991 Civil Rights Implementation Plan," 
p. 3 (hereafter cited as USDA/OCRE FY 1991 Implementation Plan). 

22 7 C.F.R. § 15.6 (1994) was updated in 1985. 

23 See 7 C.F.R. Part 15 (1994). OCRE's Policy and Planning Division is currently revising several regulations including 7 C.F.R. 
2.80, Delegations of Authority; 7 C.F.R. Part 15, Subpart A, Non-Discrimination in Federally-Assisted Programs of the 
Depaitment ofAgriculture-Effectuation of the Civil Rights Act of 1964; and 7 C.F.R. Part 15b, Nondiscrimination on the 
Basis ofHandicap in Programs and Activities Receiving Federal Financial Assistance. See Dan Glickman, Secretary, U.S. 
Department of Agriculture, letter to Mary Frances Berry, Chairperson, U.S. Commission on Civil Rights, May 24, 1995, 
attachment, p. 1 (hereafter cited as Glickman letter). 

24 Pub. L. No. 101-259, 102 Stat. 28 (codified as amended in scattered sections ofU.S.C.). 

25 See chapter 2 for a discussion of the implications of the Civil Rights Restoration Act for Title VI, pp. 36-40. 

26 Id. § 15.5(b). 
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implement the law.27 Each agency head and 
OCRE has its own instructions and procedures for 
implementing Title VI and other civil rights ac
tivities. 

Office of Civil Rights 
Enforcement 
Organization and Responsibilities 
Current Organization and Responslbilltles of 
OCRE 

OCRE is the "umbrella" civil rights office at 
USDA OCRE has responsibility for the develop
ment, implementation, and coordination of all 
aspects of USDA's civil rights program. OCRE 
provides guidance and technical assistance to 
agency heads in carrying out their civil rights 

responsibilities.28 OCRE is responsible both for 
enforcing Federal civil rights laws prohibiting dis
crimination in federally assisted and conducted 
programs29 and for internal equal employment 
~pportunity programs within the Department. 30 

In addition, in 1993, OCRE received enforcement 
responsibilities for Title II ofthe Americans with 
Disabilities Act of 1990,31 including investigating 
all complaints filed under the law.32 

With respect to external civil rights enforce
ment, OCRE monitors, coordinates, and evalu
ates agency heads' efforts to enforce Title VI and 
other related laws and regulations by conducting 
audits, onsite field reviews, or compliance reviews 
to determine the degree of compliance and en
forcement.33 Although the USDA agency heads 
conduct preliminary investigations on civil rights 
complaints relating to their programs, OCRE 

27 7 C.F.R. § 15.8(b) (1994). Ifan applicant refuses to furnish an assurance or refuses to comply with the requirements of Title 
VI, the Department is not required to provide assistance during the pendency of any proceedings, except where the assistance 
is due andpayable to an applicant because the assistance was approved prior to the effective date of the regulations (January 
1993). 
See also id. § 15.8(d). No action to effect compliance by any other means can be taken until the Secretary has determined 
that compliance cannot be secured by volunta1y means, the recipient has been notified of its failure to comply and of the 
action to be taken, and the expiration of at least ten days from the mailing of such notice to the recipient. 
See also id. § 15.1. There is the opportunity for a hearing which is held by a heaiing officer. The hearing officer is a hearing 
examiner appointed and designated to hold hearings and make an initial decision concerning the outcome, unless reviewed 
by the Secretary. 
See also id. § 15.8(c). No order suspending, terminating, or refusing financial assistance can become effective until (1) the 
Agency has advised the applicant or recipient of the failure to comply and that compliance can not be secured by voluntary 
means, (2) there has been an express finding on the record, after the opportunity of a hearing, ofa failure by the applicant 
or recipient to comply 'IVith the law, and (3) the action has been approved by the Secretary within 30 days after the Secretary 
has filed with the appropriate committee of the House and Senate, a written report of the circumstances and the grounds 
for such action. Any action to suspend or terminate funds must apply to whom such a finding is made and is limited to only 
that part ofthe program found not to be in compliance. 

28 USDA/OCRE Survey, Q., 25, p. 18. The USDA agency heads administer contracts, grants and loans for federally assisted 
programs. They also review agency and grant processes for compliance with Title VI. USDA agency heads also conduct Title 
VI compliance reviews, including preaward and postaward (desk-audit) reviews. Ibid. 

29 Ibid., Q. 22, p. 17. Coverage includes Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d-2000d-7 (1988); section 
504 ofthe Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993); Title IX of the Education Amendments of 1972, 
20 U.S.C. §§ 1681-1688 (1988); the Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988); the Fair Housing 
Amendments Act of 1988, 42 U.S.C. §§ 3601-3619, 3631 (1988 & Supp. V 1993); and the Equal Credit Opportunity Act, 
15 U.S.C. §§ 1691-169lf(l988 & Supp. V 1993). Ibid. 

ao USDA/OCRE FY 1991 Implementation Plan, p. 4. 

31 42 U.S.C. §§ 12,131-12,134 (Supp. V 1993). 

32 U.S. Department of Agriculture, Office ofCivjl. Rights Enforcement, "Fiscal Year 1994 Civil Rights Implementation Plan," 
pp. 1,3 (hereafter cited as USDA/OCRE FY 1994 Implementation Plan). 

33 USDA/OCRE (OAE), Civil Rights Compliance Review Manual, p. 1. 
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conducts final investigations and issues deter
minations of violation or compliance.34 

The Director of OCRE reports to the Assistant 
Secretary for Administration. 35 Thus, the Direc
tor is several layers removed from the Secretary 
of USDA, a placement which suggests that civil 
rights enforcement is not a high priority atUSDA. 

Since the recent consolidation of the EEO coun
seling functions, which was approved in Septem
ber 1994, OCRE is organized into two major pro
gram areas, each reporting to a Deputy Director. 
The program areas are: Evaluation and Ad
judication (E&A), which administers USDA's for
mal EEO and civil rights complaint processing; 
and Disputes Resolution, Policy and Planning 
(DRPP), which manages USDA's EEO co~seling 
program, policy, and planning. 36 

The E&A is divided into three components: 

• Employment Complaints Adjudication Di
vision, which oversees USDA's processing of 
employment discrimination complaints; 

• Program Complaints Adjudication, which 
oversees USDA's processing of discrimination 
complaints with respect to federally assisted 
and federally conducted programs; and 

• Evaluation and Investigation Division, which 
establishes compliance standards, monitors 
and evaluates the external civil rights com
pliance programs of USDA, and conducts all 

34 USDA/OCRE Survey, Q. 25(i),(k), p. 19. 

35 Ibid., Q. 20, p. 16. 

36 Glickman letter, attachment, p. 1. 

37 Ibid., p. 2. 

38 Ibid. 

desk audits, onsite field reviews, and complaint 
investigations.37 

The DRPP has two components: 

• Disputes Resolution, which manages USDA's 
EEO counseling and mediation program. Six 
field offices are being established in Atlanta, 
New Orleans, San Francisco, Denver, Kansas 
City, and Washington, D.C. 
• Policy and Planning Division, which is re
sponsible for policy and planning for both inter
nal and external civil rights enforcement ac
tivities, as well as for developing civil rights 
training programs and materials for staff and 
providing technical assistance to USDA agen
cies, program recipients, and the public. 38 

The reorganization reflects a decision by USDA 
"to reorganize and consolidate Civil Rights and 
Equal Employment Opportunity (EEO) Programs 
into one Agency that would be responsible for 
ensuring compliance and enforcement with civil 
rights laws and regulations."39 This decision was 
motivated primarily by the Department's percep
tion that USDA's EEO program was ineffective, to 
the point that many regarded the Department as 
the ''last plantation."40 The reorganization also 
transferred several units previously in the civil 
rights office, but not specifically related to civil 
rights and EEO enforcement, to other locations 
within USDA.41 

39 Robert Franco, Associate Director, Compliance and Enforcement Staff, Office ofCivil Rights Enforcement, U.S. Department 
of Agriculture, letter to Frederick D. Isler, Deputy Assistant Staff Director, Office of Civil Rights Evaluation, U.S. 
Commission on Civil Rights, Apr. 20, 1994 (hereafter cited as Franco letter), attachment, "Narrative Statement of Proposed 
Changes," p. 2. 

40 Farook Sait, Associate Director, Office of Civil Rights Enforcement, U.S. Department of Agriculture, interview in 
Washington, D.C., June 17, 1994, p. 1 (hereafter cited as Sait interview). 

41 Franco letter, "Narrative Statement of Proposed Changes," p. 2. 
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The reorganization changed the name of the 
civil rights office from the Office of Advocacy and 
Enterprise to the Office of Civil Rights Enforce
ment: According to staff members in OCRE, the 
purpose of the name change was to allow easier 
identificatio1_1 of the function, authority, and re-
sponsibility of the office.42 • 

Under the reorganization, OCRE has assumed 
internal civil rights responsibilities, such as the 
processing of Title VII/equal employment oppor
tunity (EEO) complaints. As a result, a danger 
arises that USDA's Title VI enforcement may 
suffer at the expense of Title VII enforcement. 
The Commission's survey of other Federal agen
cies indicates that when the same office performs 
internal EEO and external civil rights functions, 
internal EEO priorities and activities tend to re
ceive the majority of the resources at the expense 
of the external civil rights programs, especially 
Title VI.43 The Department of Justice (DOJ) 
strongly confirmed this assessment. 44 

Past Reorganizations 
The most recent reorganization ofUSDA's civil 

rights office is only one of a number ofreorganiza
tions and name changes the office has undergone 
since its creation in 1971, when it was called the 
Office of Equal Opportunity. From its beginnings, 
the mission of USDA's civil rights office was to 
formulate policy and oversee and monitor civil 
rights activities throughout USDA 45 The Depart-

ment's civil rights program has always been de
centralized; however, the Department's office of 
civil rights has been the civil rights "voice" at 
USDA46 

Around 1980 or 1981, there was an agenda to 
"dismantle" the office. Compliance reviews and 
investigations were stopped, and "unspent" funds 
were returned as "waste."47 Because the Director 
at that time regarded the office as having a pri
marily minority constituency, the Office of Equal 
Opportunity was renamed the Office of Minority 
Affairs. Between 1981 and 1986, the office had a 
"revolving door" of civil rights directors, many of 
whom had no civil rights experience. A reor
ganization during this period changed the name 
of the office back to the Office of Equal Oppor
tunity. Until 1986 compliance review reports 
were systematically suppressed and reports with 
negative findings were generally not released. 
Managers and supervisors were downgraded, and 
the overall morale of the staff was low.48 Civil 
rights enforcement at USDA "diminished," and 
the civil rights office became a "rubber stamp" in 
enforcement.49 Whereas prior to 1981, 30 to 35 
staff had been assigned to Title VI activities, by 
1986, 12 staff were responsible for all of the 
office's civil rights enforcement. Even today, the 
office is still suffering from the impact of these 
actions.50 

In the 1990s, OCRE continued to undergo reor
ganizations. The changes haveranged from shifts 

42 Franco letter. 

43 See U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI ofthe Civil Rights Actof1964, December 1993, completed by the U.S. Department of Transportation, 
the U.S. Department of Veterans Affairs, the U.S. Department of Labor, and the Environmental Protection Agency. 

44 See James P. Turner, Acting Assistant Attorney General, U.S. Department of Justice, memorandum to Antonio Califa, 
Director, Departmental Office of Civil Rights, U.S. Department of Transportation, Feb. 2, 1994. 

45 Sait interview, p. 1. 

46 Ibid. 

47 Ibid. 

48 Ibid., p.2. 

49 Ibid. 

50 Ibid. According to Mr. Sait, the impact of the reorganizations of the 1980s on the civil rights offices at the various agency 
heads depended on whether or not the administrator or chief was a politi~al appointee. Although most of the civil rights 
offices in the agency heads have not been headed by a political appointee, OCRE is headed by a political appointee. Ibid. 
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in staff assignments and civil rights responsibil tion, the number of separate USDA agency heads 
ities, to name changes. For example, in October was reduced from 43 to 29. The agencies report to 
1990, the Special Emphasis Outreach Program in nine Under and Assistant Secretaries. Within 
the Office of Advocacy and Enterprise was given 
responsibility for section 504 enforcement,51 

which had previously been under the Equal Op
portunity (enforcement) section.52 OCRE's 1992 
Civil Rights Implementation Plan indicated that 
OCRE planned a reorganization of equal oppor
tunity staff in the Office of Advocacy and 
Enterprise.53 The 1993 implementation plan indi
cated that Equal Opportunity had been renamed 
Equal Opportunity Service:;; and that the Com
pliance, Complaints and Adjudication Division 
was reorganized as the Complaints and Adjudica
tion Division. The compliance function was placed 
in the Employment and Program and Compliance 
Division.54 

The impact of the numerous reorganizations oil 
Title VI or other civil rights enforcement at USDA 
remains unclear. 

USDA Reorganization 
In October 1994, based on the Department of 

Agriculture Reorganization Act of 1994, Sec
retary Espy approved a USDA-wide reorganiza
tion that was designed to restructure USDA along 
mission area lines to create a streamlined and 
revitalized department. Under the reorganiza-

each of the mission areas, management support 
services such as civil rights have been con
solidated to achieve more efficient operations and 
savings.55 

Each mission area will designate a lead agency 
to consolidate administrative functions, including 
civil rights. The Civil Rights Director for the lead 
agency will have coordinating responsibility for 
civil rights, including Title VI programs, in the 
respective mission area. Civil Rights Directors in 
other agencies within the mission area will have 
liaison responsibility for the program. As a result, 
in addition to OCRE, USDA will have nine major 
civil rights components.56 

•Budget, Staffing, and Workload 
The USDA budget does not include an earmark 

for civil rights/EEO activities.57 USDA provides 
Congress with a budget request for departmental 
administration explaining which portion will be 
allocated to OCRE. Congress then provides ap
propriation to departmental administration, but 
no specific amount is designated for OCRE. Nor is 
there an amount ear-marked for Title VI im
ple~entation.58 According to the Director of 
OCRE, this is because external civil rights 

51 U.S. Department of Agriculture, Office of Civil Rights Enforcement, "Fiscal Year 1993 Civil Rights Implementation Plan," 
p. 4 (hereafter cited as USDA/OCRE FY 1993 Implementation Plan). 

52 USDA/OCRE FY 1991 Implementation Plan, p. 1. 

5.1 U.S. Department of Agriculture, Office of Civil Rights Enforcement, "Fiscal Year 1992 Civil Rights Implementation Plan," 
p. 3 (hereafter cited as USDA/OCRE FY 1992 Implementation Plan). The reorganization had two features: 1) an increase in 
staff to 13 FTEs for processing and adjudicating program complaints; and 2) a coordination staff of 15 FTEs to work in both 
equal employment opportunity and program areas, including training. An additional four FTEs were to be assigned to the 
A'>sociate Director's office. Ibid. 

54 USDA/OCRE FY 1993 Implementation Plan, p. 1. 

55 Glickman letter, attachment, p. 2. 

56 Ibid. 

57 Glickman letter, attachment, p. 3. 

58 Ibid. 
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enforcement is primarily the function of the pro
gram agencies, with OGRE maintaining only an 
oversight role. 59 However, the absence of specific 
funding for Title VI allows resources to be 
transferred from one civil rights enforcement ac
tivity to another without adequate management 
planning by OGRE. Thus, if another civil rights 
responsibility becomes pressing, OGRE may di
vert resources away from Title VI enforcement 
without ever making a formal decision to do so. 
Similarly, USDA agencies do not have specific 
earmarks for civil rights/EEO activities. Funding 
for these activities is allocated from within 
salaries and expenses budgets. 60 

OCRE's budget increased from $3.1 million in 
fiscal year 1990, to $4.2 million in fiscal year 
1993.61 Over the same time period the number of 
FTEs in OGRE increased from 58 to 65.62 Under 
the September 1994 reorganization, OGRE re
ceived 102 new positions to carry out its new 
responsibilities in the area of equal employment 
opportunity.63 In fiscal year 1994, OCRE's budget 

increased from $4.2 to $4.3 million, and in 1995, 
the budget increased to $8.3 million.64 This in
crease was a result of the September 1994 con
solidation and centralization of the internal EEO 
counseling function in OGRE.65 

However, the number of staffdevoted to exter
nal civil rights enforcement has declined consid
erably since the 1980s. In 1982, 63 FTEs carried 
out the functions of the compliance staff and the 
special emphasis program managers. As of 
December 1993, approximately 20 FTEs per
formed these duties.66 Under the current reor
ganization, USDA plans to increase OCRE's Com
pliance and Enforcement Division staff, most of 
whom perform external civil rights enforcement 
activities, to 56 FTEs.67 Of these, 21 will be in 
Program Complaints and Adjudication; 22 in 
Evaluation and Investigation; and 9 in Policy and 
Planning, with the remainder in the Associate 
Director's Office.68 However, the 56 FTEs that 
USDA plans to devote to external civil rights 
compliance fall short of the 1982 level of 63 FTEs. 

59 David Montoya, Director, Office of Civil Rights Enforcement, U.S. Department of Agriculture, letter to Frederick D. Isler, 
Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, July 5, 1994 (hereafter 
cited as Montoya July 1994 letter), attachment, Q. 4. 

60 Glickman letter, attachment, p. 3. 

61 USDA/OCRE FY1991 Implementation Plan, p. 6; USDA/OCRE FY 1992 Implementation Plan, p. 3; USDA/OCRE FY 1993 
Implementation Plan, p. 3. In fiscal year 1992, OCRE (the Office of Advocacy and and Enterprise) received $3.8 million, and 
in fiscal year 1993, it received $4.2 million. USDA/OCRE FY 1993 Implementation Plan, p. 3. USDA did not provide the 
final budget appropriation for fiscal year 1994 to the Commission because of the then-pending USDA reorganization. 

62 U.S. Department of Agriculture, Office of Civil Rights Enforcement, "Fiscal Year 1994 Civil Rights Implementation Plan," 
p. 3 (hereafter cited as USDA/OCRE FY 1994 Implementation Plan); U.S. Department of Agriculture, Organization ofthe 
Department Assignments and Reassignments of Functions, Secretary's Memorandum 1020-39 (Sept. 30, 1993); Kelvin 
Merida, "Agriculture Reclamation Embrace Major Reorganization," The Washington Post, Apr. 14, 1994, p. A29. 

63 David Mont-0ya, Director, Office of Civil Rights Enforcement, U.S. Department of Agriculture, letter to Frederick D. Isler, 
Acting Assistant StaffDirector, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Dec. 23, 1994 (hereafter 
cited as Montoya December 1994 letter), p. 1. 

64 Glickman letter, attachment, p. 3. 

65 Ibid. 

66 USDA/OCRE Survey, Q. 26, p. 20. 

67 Montoya July 1994 letter, attachment, Q. 7. 

68 Ibid., Qs. 1~'3. 
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OCRE reported that its workload had risen due 
to an increase in the number of section 504 com
plaints, but indicated that the increased workload 
had little or no impact on the Office's capacity to 
enforce Title VI during the last 5 years. 69 

Regulations, Policies, Procedures, and 
Guidelines 
Regulations 

In addition to USDA's Title VI regulations dis
cussed above, OCRE enforces Departmental 
Regulation 4330-1, which establishes procedures 
and provides guidance to USDA agencies on com
p Hance reviews.70 Departmental Regulation 
4330-1 requires agencies to have a compliance 
review system 71 and specifies the relative respon
sibilities of OCRE and the USDA agency heads. 72 

It requires agencies to conduct preaward and 
postaward reviews of applicants/recipients to de
termine compliance with civil rights laws and 
regulations and also allows for assessment re
views and special field reviews. 73 The regulation 
lays out procedures for conducting compliance 
reviews.74 The regulation gives the agency heads 
the responsibility of preparing an annual Civil 
Rights Implementation Plan. 75 

The regulation specifies, in an appendix, what 
agencies should consider in determining an ap
plicant/recipient's compliance status with respect 

69 USDA/OCRE Survey, Q. 28, p. 20. 

• ·1 • h I 76t?c1vi ng ts aws. The appendix requires agen-
cies to ensure that their recipients o:r their pro
gram offices implement an effective public noti
fication program to inform program beneficiaries 
of their rights and responsibilities, the policy of 
nondiscrimination, and procedures for filing a 
complaint. The public notification program 
should include bilingual services and services for 
the visually or hearing impaired as appropriate.77 

The appendix also requires agencies to have a 
system for collecting and reporting program par
ticipation data by race, ethnicity, and sex; that 
they ensure that all recipients and subrecipients 
submit assurances of nondiscrimination; and that 
they provide· civil rights training to their staff.78 

Departmental Regulation 4330-1 is detailed 
and comprehensive. As such, it constitutes a 
strong foundation for USDA's Title VI implemen
tation and enforcement program. However, in 
places, the regulation is unclear. For instance, the 
regulation discusses, at great length, different 
types of program compliance reviews (required 
reviews by agencies, assessment reviews by agen
cies and OCR, and special field reviews), but the 
differences between these reviews are not ap
parent to an observer who is not extremely famil
iar with USDA's Title VI compliance program. 
Furthermore, the discussion of compliance re
views does not clearly distinguish between re
views of the agency heads' compliance programs 

70 U.S. Department of Agriculture, Office of Advocacy and Enterprise, Departmental Regulation 4330-1, "Departmental Policy 
for Program Compliance Reviews," June 27, 1986 (hereafter cited as USDA Departmental Regulation 4330--1). USDA has 
t~o. ot~er major instruments implementing guidelines for Title VI compliance: U.S. Department of Agriculture, Office of 
Civil Rights Enforcement, Departmental Regulation 4300-4, "Civil Rights Impact Analysis," Sept. 22, 1993; U.S. Depart
ment of Agriculture, Office of Civil Rights Enforcement, Departmental Regulation 4~00-3, "Equal Opportunity Public 
Notification Policy," Apr. 21, 1986. See Glickman letter, attachment, p. 3. 

71 USDA Departmental Regulation 4330--1, p. 2. 

72 Ibid., pp. 3-4. 

73 Ibid., pp. 4-7. 

74 Ibid., pp. 8-9. 

75 Ibid., p. 10. 

76 Ibid., app. A. 

77 Ibid. 

78 Ibid. 
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by OCRE as part ofits oversight and coordination 
role, and compliance reviews of USDA recipients 
by either OCRE or the agencies.79 

In addition to Departmental Regulation 4330-
1, in September 1993, OCRE issued Departmen
tal Regulation 4300-4, which requires USDA 
agencies to identify and address the civil rights 
implications of proposed agency actions before the 
agencies implement them. so The regulation de
fines major civil rights impacts as follows: 

Major civil rights impacts are those consequences of 
proposed policy actions which, if implemented, will 
negatively and disproportionately affect minorities, 
women, or persons with disabilitieei who are employees, 
program beneficiaries or applicants for employment or 
program benefits in USDA-conducted or assisted pro
grams by virtue of their race, color, sex, national origin, 
religion, age, disability, or marital or familial status.81 

The regulation also provides several examples of 
actions thathave a negative civil rights impact on 
protected communities. 82 This regulation should 
be a useful mechanism for ensuring that civil 
rights is integrated fully into USDA agency pro
grams as they are implemented. 

Guidelines, Policies, and Procedures 
One of the most important roles for an umbrel

la civil rights office in Federal agencies with de-

centralized civil rights enforcement is policy de
velopment and the issuance of guidelines to en
sure consistent civil rights enforcement 
throughout the agency. However, although OCRE 
provided internal procedural regulations, it did 
not provide any policy statements and has not 
issued Title VI guidelines for USDA programs. 83 

For example, OCRE has not issued policy 
guidance on the implications of the Civil Rights 
Restoration Act for its Title VI enforcement pro
gram. 

OCRE does have a detailed compliance review 
inanual.84 The manual provides detailed proce
dures for OCRE compliance reviews of USDA 
agency heads' civil rights compliance programs. 
The manual clearly lays out the responsibilities of 
the agency heads. It also provides guidance to 
OCRE staff on how to conduct reviews and inter
views, and whatkind of information to collect and 
report in the review report. 85 However, .the OCRE 
manual does not detail specific time frames for 
completing tasks nor does it address the legal 
standards for discrimination under Title VI. Fur
thermore, the manual suffers from the same lack 
of clarity as Departmental Regulation 4330-1, 
particularly in its discussion of different kinds of 
compliance reviews. 86 

79 Ibid., pp. 4-7. USDA is revising Regulation 4330-1 to expand and establish minimum standards for implementing program 
responsibilities in a more effective and efficient manner. The regulation includes requirements for compliance and 
evaluation offederally assisted and federally conducted programs and services, and organizational and individual account
ability of program performance. USDA is placing greater emphasis on creating a positive system offeedback, accountability, 
and program effectiveness by promoting a new focus on results and customer service. 

80 U.S. Department of Agriculture, Office of Civil Rights Enforcement, Departmental Regulation 4300-4, "Civil Rights Impact 
Analysis," Sept. 22, 1993. 

81 Ibid., p. 2. 

82 Ibid. 

83 Publishing such guidelines is an agency-head responsibility. USDA/OCRE (OAE), Civil Rights Compliance Review Manual, 
p. 29. 

84 See ibid. 

85 Ibid., pp. 12-26. 

86 Ibid., pp. 13-14. 
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OCRE Oversight, Coordination, and 
Monitoring of Agency Heads' Title VI 
Enforcement 

OCRE has the responsibility for oversight, 
coordination, and monitoring of the USDA agency 
heads' Title VI enforcement programs.87 As part 
of these responsibilities, OCRE is required to re
view USDA agencies to ensure that they are ful
filling their civil rights responsibilities. OCRE is 
supposed to make regular, systematic inspections 
and evaluations of agency heads civil rights pro
grams. These evaluations, which USDA calls 
"compliance reviews," are monitoring tools to as
sess the activities and to review the effectiveness 
ofthe agency heads in enforcing civil rights laws. 
The evaluations focus on the major civil rights 
categories of assurances, public notification, data 
collection and reporting, compliance reviews, 
complaints of discrimination, and civil rights 
training.88 OCRE may review a single agency, or 
it may conduct with agency head's assistance a 
multiagency review of many of the agency head 
programs in a larger geographical area. Field re
views require coordination with OCRE, regional, 
State, and local program officials. 89 In addition to 
field assessment reviews, agency heads and 
OCRE are responsible for desk-assessment re
views of civil rights activity at all levels of agency 
operations. These desk-audit reviews may be sys
tematically scheduled or chosen at random. Agen
cy heads are to respond to OCRE's request for 
particular reviews and OCRE is to report its find
ings to the agency heads. 90 

87 USDA Departmental Regulation 4330-1, p. 3. 

88 USDA/OCRE FY 1991 Implementation Plan, p. 8. 

89 USDA Departmental Regulation 4330-1, pp. 6-7. 

90 Id., p. 7. 

91 USDA/OCRE FY 1990 Implementation Plan, p. 8. 

92 Montoya July 1994 letter, attachment, Q. 10. 

OCRE's predecessor, the Office of Advocacy 
and Enterprise, had desk officers assigned to each 
USDA agency head to conduct ongoing assess
ments of the agencies' civil rights implementation 
and enforcement programs. The desk officers 
were required on an ongoing basis to review all 
agency head civil rights regulations, directives, 
and guidelines; perform desk-audit assessments 
as appropriate; monitor the adequacy and time
liness of corrective actions during compliance re
views and findings of noncompliance; and evalu
ate all USDA Civil Rights Implementation 
Plans.91 However, the desk officer positions.have 
been abolished, because low staffing levels did not 
allow specialists to concentrate on only one agen
cy.92 

Thus, after USDA abolished the desk officer 
positions, OCRE's involvement in providing tech
nical assistance to the agencies has been extreme
ly limited. Furthermore, since OCRE does not 
have regular contact with recipients of USDA 
assistance, it is likely to have limited knowledge 
of the USDA programs, and it is not clear that 
OCRE can effectively monitor USDA agencies~ 
compliance programs. . 

Although OCRE's compliance review manual 
requires OCRE to evaluate each agency head at 
least once every 5 years,93 during fiscal years 
1992 and 1993, OCRE conducted onsite reviews of 
only five USDA agencies.94 OCRE performed 
three reviews of the Agricultural Stabilization 
and Conservation Service, one review of the 
Farmers Home Administration, and one review of 
the Forest Service. The review of the Agricultural 
Stabilization and Conservation Service primarily 

93 USDA/OCRE (OAE), Civil Rights Compliance Review Manual, p. 29. 

94 USDA/OCRE Survey, Q. 64, p. 47. 

260 

https://Plans.91
https://training.88
https://programs.87


concentrated on headquarters operations. 95 As a 
result of these evaluations or audits of the five 
agency heads, OCRE found the following deficien
cies: 1) employees did not receive training on their 
civil rights responsibilities; 2) program participa
tion data were not kept or evaluated; and 3) out
reach programs were not conducted.96 OCRE's 
evaluation of the Agricultural Stabilization and 
Conservation Service and the Farmers Home Ad
ministration revealed the following deficiencies: 
1) continued underrepresentation of minorities 
and women on county committees; and 2) inade
quate resources to implement effectively all com
pliance responsibilities. 97 

Thus·, although OCRE is responsible for moni
toring the Title VI enforcement programs of the 
USDA agencies, it has not conducted compliance 
reviews of most of the agencies over the past 2 
years. David Montoya, the Director of OCRE, re
ported that the staffing decreases had a "tremen
dous negative impact'' on compliance reviews.98 

According to him, "Title VI enforcement virtually 
came to a halt as resources were available to 
conduct only a few reviews. "99 

Complaint Processing 
Although the USDA agencies may conduct pre

liminary investigations of complaints of discrim
ination, OCRE is responsible for conducting all 
investigations of formal complaints of discrimina
tion and issuing determinations of violations or 
compliance.100 OCRE has a formal memorandum 

95 Ibid. 

96 Ibid., Q. 67, p. 52. 

97 Glickman letter, attachment, p. 4. 

98 Montoya July 1994 letter, attachment, Q. 7. 

99 Ibid. 

100 USDA/OCRE Survey, Q. 25(j),(k), p. 19. 

101 See discussion below, pp. 282-83. 

102 See discussions below, pp. 302, 315. 

103 Montoya July 1994 letter, attachment, Q. 11. 

104 Ibid. 

105 Ibid., Q. 47, p. 40. 

of understanding delegating complaint process
ing responsibilities to the Food and Nutrition Ser
vice. The Food and Nutrition Service investigates 
the complaints and recommends findings to 
OCRE, OCRE but issues the final determina
tion.101 Although OCRE does not have similar 
memoranda of understanding with the Farmers 
Home Administration or the Soil Conservation 
Services, these agencies also undertake com-

. plaint processing responsibilities. 102 

Outreach and Education and Technical 
Assistance 
Outreach and Education 

Effective outreach and education is fundamen
tal to ensure adequate Title VI compliance pro
gram. When program beneficiaries are unaware 
'of their rights under Title VI, they are unable to 
assert these rights and are unlikely to file com
plaints of discrimination with the funding agen
cies. According to OCRE's director, USDA's agen
cy heads are primarily responsible for USDA' s 
outreach and education activities.103 OCRE does 
not publish information on programs that are 
administered by USDA agencies, such as the food 
stamp program.104 

However, OCRE has conducted some limited 
outreach and education activities in recent years. 
OCRE publishes its nondiscrimination statement 
in languages other than English.105 OCRE has 
developed a poster entitled "And Justice for All," 
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which includes the Department's antidiscrimina
tion statement and information on how to file a 
complaint.106 The poster is in English and other 
languages such as Spanish, Vietnamese, and 
Korean.107 That this poster is available in lan
guages other than English is important to ensure 
that individuals with limited English proficiency 
have access to information about their rights 
under Title VI. However, OCRE provided no in
formation about how widely the poster is dis
tributed. 

During the past 5 years, OCRE has consulted 
with or provided information to such community 
groups as the Farmers Legal Action Group, the 
Mexican American Legal and Educational De
fense Fund, the Asian Law Forum, the National 
Association for the Advancement of Colored Peo
ple, and the Emergency Land Loss Fund. OCRE 
procedures also require that community groups 
and minority organizations be contacted during 
compliance reviews. The purpose of these con
tacts is to ensure that USDA's programs are de
livered in a nondiscriminatory manner and that 
there is public awareness of USDA programs.108 

Technical Assistance 
OCRE provides technical assistance both to 

agency heads and to USDA program recipients. 
Until 2 years ago when USDA discontinued the 
desk officer function, the desk officers provided 
technical assistance and guidance to USDA civil 
rights staff. They also provided civil rights train-

106 USDA/OCRE Survey, Q. 48, p. 40. 

107 Montoya July 1994 letter, attachment, Q. 20. 

108 Ibid., Q.19. 

ing and answered questions relating to compli
ance and complaint problems.109 

Over the past several years, OCRE has pro
vided technical assistance to 13 agency heads and 
their recipients onsite, by telephone, and through 
formal training sessions. OCRE may provide 
technical assistance upon request by the agency 
head, as a result of OCRE's findings during an 
evaluation of the agency head, or as a result of 
OCRE's recognition of an agency head's need for 
information.11 °For example, OCRE reported in 
its 1994 Civil Rights Implementation Plan that 
its staff would provide "assistance and guidance" 
to the USDA agency heads in complying with 
Title II of the Americans with Disabilities Act of 
1990.111 

Staff Training 
OCRE requires that all new employees in its 

civil rights/EEO units complete training in civil 
rights compliance.112 In 1992 new full-time 
employees received inhouse training on Title VI, 
Title IX of the Education Amendment Act of 1972, 
section 504 of the Rehabilitation Act of 1973, the 
Age Discrimination Act of 1975, the Equal Credit 
Opportunity Act, and Title VIII of the Fair Hous
ing Amendments Act of 1968.113 

USDA agencies provide training to their imme
diate civil rights staff and their regional staff.114 

OCRE is responsible for providing training to the 
USDA agencies on civil rights policies and assist
ing the agencies in the development of training 

109 See USDA/OCRE FY 1991 Implementation Plan, p. 9. USDA agencies provide training to their immediate (headquarters) 
civil rights staffand their field staffs. Glickman letter, attachment, p. 4. 

110 Montoya July 1994 letter, attachment, Q. 18. 

111 USDA/OCRE FY 1994 Implementation Plan, p. 5. 

112 USDA/OCRE Survey, Q. 49, p. 42. 

113 USDA/OCRE FY 1993 Implementation Plan, p. 6. 

114 USDA/OCRE Survey, Q. 25(i), p. 19. 
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materials.115 OCRE oversees the USDA agencies 
in providing training to recipients and subrecip
ients. OCRE also provides direct training to State 
and local agencies upon request.116 However, 
OCRE does not have an active or systematic pro
gram to train civil rights staffat the USDA agen
cies or USDA recipients. 

Data Collection and Reporting 
Requirements and Analysis 

OCRE does not collect data on USDA pro
grams. However, in its compliance review 
process, OCRE evaluates USDA agency heads to 
ensure that their data collection and analysis sys
tems meet the standards laid out in Depart
mental Regulation 4330-1. OCRE does not re
quire agency heads to submit an annual report. 
However, the Food and Nutrition Service (FNS) 
submits an annual report to OCRE.117 

According to OCRE officials, both OCRE and 
agency civil rights staff evaluate the delivery of 
program benefits, eligibility criteria, and partici
pation rates during coinpliance reviews. OCRE 
has developed a schedule of compliance reviews to 
ensure that each USDA agency head is in fact 
collecting such data. The evaluation of program 
participation data is a regular part of any OCRE 
review. OCRE would consider the lack of such 
data and analysis as an agency's noncom
pliance.118 

115 USDA Departmental Regulation 4330-1, p. 3. 

116 Montoya July 1994 letter, attachment, Q. 8. 

117 USDA/OCRE Survey, Q. 62, p. 47. 

118 Montoya July 1994 letter, attachment, Q. 21. 

119 USDA/OCRE Survey, Q. 59, p. 45. 

As discussed below, there are indications that 
agency heads are not in total compliance with 
their data collection requirements. For instance, 
the Food and Nutrition Service (FNS) does not 
have a system to establish eligibility byracial/eth
nic groups. FNS only collects racial/ethnic par
ticipation data in two of its programs-the food 
stamp and the women, infants and children (WIC) 
programs 119 Thus, OCRE is not monitoring effec
tively the data collection and reporting systems of 
the USDA agencies.120 

Role of the USDA Agencies in 
Title VI Enforcement 

The USDA Title VI regulations,121 Departmen
tal Regulation 4330-1, and OCRE's compliance 
review manual122 detail the civil rights respon
sibilities of the USDA agencies. 

Guidelines, Policies, and Procedures 
OCRE's compliance review manual specifies 

that it is the responsibility of USDA agency heads 
to develop Title VI guidelines for each of their 
federally assisted programs or, if they determine 
that such guidelines are not necessary, to prepare 
and make available a written explanation.123 

However, neither Departmental Regulation 
4330-1 nor the compliance manual give the agen
cies responsibilities for Title VI policy develop
ment. 

120 FNS maintains that it has made sincere efforts to obtain eligibility data. OCRE and FNS "determined that the data were 
not accurate enough to be used in identifying problems or determining lack of minority participation. For example, in the 
Food Stamp Program, data is collected by household rather than by individuals." Glickman letter, attachment, p. 5. 

121 7 C.F.R. Patt 15 (1994). 

122 USDA/OCRE (OAE) Civil Rights Compliance Review Manual. 

123 Ibid., p. 29. 
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Process of Title VI Enforcement 
Assurances of Nondiscrimination 

Departmental Regulation 4330-1 places the 
responsibility for collecting, reviewing, approv
ing, and monitoring assurances of nondiscrimina
tion from recipients on the USDA agency 
heads.124 The OCRE compliance review manual 
specifies that, to meet this requirement, agencies 
should 1) identify recipients and su.brecipients; 
2) execute written assurance agreements with 
each recipient; 3) keep assurance agreements cur
rent; and 4) include all applicable bases in the 
assurance agreements.125 According to OCRE of
ficials, "[a]ssurances of nondiscrimination are re
viewed at several organization[al] levels depend
ing on the structure of the agency." Assurances 
also may be reviewed at the national, regional, 
district, area, or State levels.126 OCRE is respon
sible for evaluating the assurances during desk
audit reviews and onsite compliance reviews of 
agency operations.127 

Compliance Reviews 
The USDA Title VI regulations require agency 

heads to review the activities of recipients to de
termine whether they are complying with Title 
VI.128 These regulations do not specify how often 
these reviews should be conducted. 

Departmental Regulation 4330-1 provides 
more detailed instructions for USDA agencies' 

compliance reviews. It requires agency heads to 
conduct "[r]egular, systematic inspections and 
evaluations" of its programs.129 It also requires 
USDA agency heads to conduct preaward and 
postaward compliance reviews of recipients. 
Agency heads may conduct postaward reviews on 
a "cyclic" basis or on a "priority system," with 
priorities to be based on agency determinations of 
the potential for noncompliance within its various 
programs. The regulation gives agencies some 
latitude in determining how often to conduct re
views of their programs, noting that some pro
grams may require annual reviews, while others 
may reqmre a ••review every 3t5o years.130 

In addition to these required compliance re
views, Departmental Regulation 4330-1 allows 
for two other forms of recipient reviews: assess
ment reviews and special field reviews.131 Assess
ment reviews, which may either be desk-audit 
reviews or onsite reviews, are evaluations and/or 
inspections based on certain criteria such as re
ceipt of a disproportionate number of complaints 
in a particular program or geographical area, or 
program data that indicate an unexplained de
crease in minority participation in an agency pro
gram.132 Special field reviews are unscheduled 
reviews performed when USDA has evidence that 

ce 133a programl:rec1p1en• • t may be m • noncompIian . 
As noted above, the distinctions between these 
different types of compliance reviews are not 
made clear in the regulation. Departmental 

124 USDA Departmental Regulation 4330-1, App. A, § 2(6), p. A--5. 

125 USDA/OCRE (OAE), Civil Rights Compliance Review Manual, p. 30. 

126 Montoya July 1994 letter, attachment, Q. 22. 

127 Ibid., Qs. 12.22. 

12s 7 C.F.R. § 15.5(a) (1994). 

129 USDA Departmental Regulation 4330-1, §§ 3,5; p. 2. 

130 Id. at § 8(a), pp. 4-.."i. 

131 Id. at§ 8, p. 4. 

132 Id. at § 8(b), pp. 5-6. 

133 Id. at§ 8(c), p. 7. 
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Regulation 4330-1 also gives guidance on what 
compliance review reports should contain.134 

Although Departmental Regulation 4330-1 is 
more detailed and provides more procedural guid
ance on the method of Title VI enforcement than 
USDA's Title VI regulations, 135 it still gives agen
cy heads too much latitude in their Title VI en
forcement programs. For instance, it does not 
specify how often recipients should be subjected to 
compliance reviews or priorities for selecting re
cipients for review. The OCRE compliance review 
manual provides more detailed guidelines on 
compliance reviews.136 

Complaint Investigations 
Although OCRE has primary responsibility for 

investigating complaints and reaching findings of 
compliance or noncompliance, Departmental Reg
ulation 4330-1 gives agency heads responsibility 
for forwarding all complaints to OCRE for proc
essing. When asked to do so by OCRE, agency 
heads conduct preliminary inquiries and prepare 
reports containing suggested findings. Agency 
heads also are responsible for ensuring that recip
ients take corrective action if noncompliance is 
discovered during an inquiry.137 To fulfill these 
responsibilities, agencies must 1) develop written 
complaint processing procedures; 2) train employ
ees on the procedures; 3) forward discrimination 
complaints to OCRE within 5 days of receipt; and 
4) monitor State agencies authorized to handle 
complaints.138 

134 Id. at§ 9, pp. 8-9. 

135 7 C.F.R. Part i4 (1994). 

Effecting Compliance 
When an agency head has found a recipient in 

noncompliance, Departmental Regulation 4330-1 
requires the agency head to notify the recipient in 
writing and give the recipient 30 days in which to 
take corrective action. In the event that the 
agency head cannot obtain voluntary compliance 
within 60 days, the agency head must report non
compliance status to OCRE. OCRE, with the as
sistance of the agency head, will determine what 
corrective action will be undertaken to achieve 
voluntary compliance. OCRE has the additional 
responsibility, in those cases where compliance 
has not been achieved within a 60-day period, to 
report the facts of the noncompliance to the De
partment of Justice.139 

When an agency head decides to use formal 
enforcement procedures, such as the termination 
of assistance, the agency head must notify the 
recipient of the decision and supply OCRE with 
all necessary information. However, OCRE 
makes the final decision, in conjunction with the 
USDA Office of General Counsel.140 

Outreach and Education 
Departmental Regulation 4330-1 gives USDA 

agencies the responsibility of ensuring that all 
programs include a public notification system to 
inform participants and applicants (minority and 
nonminority) of their program rights and respon-

• sibilities, the USDA policy of nondiscrimination, 
and procedures for filing a complaint.141 The reg
ulation lists several necessary components of an 
effective public notification system. These include 

136 USDA/OCRE (OAE), Civil Rights Compliance Review Manual, pp. 31-32. 

137 USDA Departmental Regulation 4330-1, App. A, section 2(5), pp. A-4 - A-5. 

138 USDA/OCRE (OAE), Civil Rights Compliance Review Manual, p. 34. Agencies such as the Farmers Home Administration 
have developed a process to implement these responsibilities. Glickman letter, attachment, p. 4. 

139 USDA Departmental Regulation 4330-1, section 10, p. 9. 

140 Id., App. B, section 2(b), pp. B-2 - B-3. 

141 Id., App. A, section 2(1), p. A-2. 
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informing applicants and participants, particu
l~rly non-English-speaking minorities, of their 
rights and responsibilities and ensuring that each 
recipient or program office takes steps to inform 
the general public, community leaders, grassroots 
organizations, and referral sources about their 
programs and applicable civil rights require
ments.142 

A 1994 study on Title VI enforcement in the 
State of Tennessee noted USDA's contention that 
one of the most important areas in the compliance 
review process is effective public notification. Ac
cording to the report, USDA "emphasizes tailor
ing public notification to the demographics of an 

»143 Th d •area. e report recommen s using 
newsletters, newspapers, local organizations and 
community leaders to educate the public about 
Title VI. The Department of Agriculture reported 
to the State of Tennessee that a lack of complaints 
is a "red flag" that beneficiaries are unaware of 
their rights.144 

Technical Assistance 
Departmental Regulation 4330-1 requires 

agency heads to provide training as ongoing tech
nical assistance to recipients at all levels and to 
ensure that such technical assistance covers spe
cific civil rights areas.145 

142 Id., App. A, section 2(1), pp. A-2, A-3. 

Oversight of Continuing State 
Programs 
. The USDA agency heads provide general over

sight and coordination of Title VI programs with 
State and local agencies, and with other grantees 

• • 146 Thor recipients. e USDA Title VI regulations 
require that the States147 have methods of ad
ministration which give reasonable assurance 
that the applicant and all recipients will comply 
with Title VI.148 However, USDA has published 
only minimal policies, guidelines, or procedures 
detailing the specific obligations of USDA agen
cies with respect to continuing State programs. 
Thus, the agency heads lack guidance from OCRE 
in this area. OCRE's compliance manual merely 
requires USDA agencies to "require these state 
programs to assign civil rights responsibilities to 
designated persons and to comply with minimum 
standards, including maintenance of records 
necessary to permit [OCRE] to determine compli
ance of state agencies."149 

Staff Training 
The USDA agency heads are responsible for 

training agency civil rights staff on their respon
sibilities.150 

143 W.R. Snodgrass, Comptroller ofthe Treasury, Office of Local Government, State of Tennessee Tennessee State Agencies and 
Title-VI ofthe Civil Rights Act of1964 (January 1994), p. 7. ' 

144 Ibid., p. 7. 

14.'5 USDA Departmental Regulation 4330-1, App. A, section 2(7), p. A-5. 

146 USDA_tOCRE ~urvey, Q. 25, pp. 18:-20. The USDA a~encies col)duct preaward (desk-audit) reviews, postaward reviews, 
compliance reVI:ws ofagency contract and grant processes. They administer the contracts and loans for Federally assisted 
p~o~rams, p~VId~ outreach and education to recipients, grantees and subgrantees, beneficiaries, potential beneficiaries, 
eligible organizations, and affected communities, as well as train State and local agencies and recipient staff. Ibid. 

147 Including a State Extension Service, but not including an institution of higher education. 7 C.F.R. § 15.4(b) (1994). 

148 Id. § 15.4 (b) (2). 

149 USDA/OCRE (OAE) Compliance Review Manual, p. 29. 

150 USDA Departmental Regulation 4330-1, App. A, section 2(7), p. A-5. 
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Data Collection and Reporting 
Requirements and Analysis 

The USDA Title VI regulations require recip
ients to have available data showing the extent to 
which minorities are beneficiaries of their pro
grams and to submit to USDA agency heads such 
compliance reports as the agency heads deem 
necessary for determining the recipients' com
pliance with Title VI.151 Under Departmental 
Regulation 4330-1, t~e USDA agency ~e~ds are 
responsible for ensunng that each recipient or 
program office has a data collection system and 
that the data are maintained for 3 fiscal years.152 

OCRE's compliance review manual's chapter 
describing the necessary elements of an agency 
head's civil rights program states that the 
agencies' data collection systems "should ident~ 
eligible populations and document the quantity 
and quality of benefits and services delivered to 
all groups. The system should obtain data on all 
significant aspects of program participation in
cluding representation of minorities and women 

"153 Thon local comnnttees, • boards and counc1·1s. e 
manual lists eight minimum standards for agency 
heads' data collection and analysis. Agencies 
should: 

• Collect participation data by race, sex; na
tional origin, and handicap for all federally 
assisted and federally conducted programs and 
activities; 
• Evaluate programs to determine the num
bers of beneficiaries by race, sex, national 
origin, and handicap; 
• Identify potential beneficiaries and appli
cants by race, sex, and national origin; 
• Analyze applicable census data; 
• Analyze participation data to determine 
whether minorities, women, and persons with 

151 7 C.F.R. § 15.5(b) (1994). 

handicaps are being adequately served in pro
portion to their availability and eligibility; 
• Analyze representation on planning and ad
visory bodies to determine whether minorities, 
women, and persons with disabilities are ade
quately represented; 
• Assess evaluations to determine whether 
minorities, women, and persons with dis
abilities are treated differently in eligibility, 
membership, enrollment, admission, and other 
requirements for participation in USDA pro
grams; and 
• Implement affirmative steps to correct any 
deficiency in underrepresentation of pro
grams.154 

These data requirements are comprehensive. 
They provide sufficient information to allow 
USDA agencies to conduct thorough preaward 
and postaward desk-audit reviews of applicants 
or recipients. 

Civil Rights Implementation Plans 
Agency heads are responsible for preparing 

and submitting to OCRE their own annual Civil 
Rights Implementation Plans. OCRE coordinates 
their effort and submits the plans to the Dep;irt
ment of Justice.155 

Findings and Recommendations 
USDA Title VI Regulations 
Finding: Although the U.S. Department of Agri
culture's (USDA) Title VI regulations are gener
ally adequate, they are outdated. For example, 
they have not been updated to reflect clarifica
tions presented in the Civil Rights Restoration 
Act of 1987 on Title VI's coverage provision, defin
ing expressly the phrase "programs and activ
ities." Furthermore, the appendix listing the 

152 USDA Departmental Regulation 4330-1, App. A, section 2(2), p. A-3. 

153 USDA/OCRE (OAE), Civil Rights Compliance Review Manual, p. 35. 

154 Ibid, pp. 35-36. 

155 USDA Departmental Regulation 4330-1, section 12, p. 10: For a further discussion on the importance of civil rights 
implementation plans, see chap. 4, pp. 181-84. 
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USDA federally funded programs covered by Title 
VI has not been updated since 1988.156 
Recommendation:USDA should update and re
vise its Title VI regulations to reflect the defini
tion of "programs and activities" presented in the 
Civil Rights Restoration Act of 1987. In addition, 
each year, USDA should publish a revised list of 
its federally assisted programs in the Federal 
Register. 

Organization, Budget, Staffing, and 
Workload-Office of Civil Rights 
Enforcement 

Organization 
Finding: The Office of Civil Rights Enforcement 
(OCRE) has undergone numerous structural 
changes and name changes over the past 15years. 
These reorganizations have created considerable 
upheavals among the civil rights staff and im
paired seriously the ability of OCRE to enforce 
Title VI.157 
Recommendation: OCRE should focus its ef
forts on rebuilding its Title VI enforcement pro
gram. Although OCRE should implement further 
organizational changes that are dictated by the 
needs of the Title VI enforcement program, such 
as those recommended below, OCRE should man
age any restructuring to ensure smooth transi
tions and no significant interruptions to OCRE's 
day-to-day Title VI enforcement activities. 
Finding: Under the latest reorganization of 
OC~E, the office has taken on responsibilities for 
internal civil rights enforcement in addition to its 
previous responsibilities in the area of external 
civil rights enforcement. Furthermore, OCRE will 
not have a separate unit devoted to external civil 
rights enforcement activities. A probable conse
quence is that USDA's Title VI enforcement pro-

156 See p. 252. 

157 See pp. 255-56. 

158 See p. 256. 

159 See pp. 253-56. 

160 See pp. 256--58. 

gram may suffer as OCRE responds to pressures 
to improve USDA's internal civil rights pro
gram.158 
Recommendation: USDA should organize 
OCRE into two separate units, with different su
pervisory staff, devoted to internal and external 
civil rights enforcement. Each of these units 
should have its own distinct staff. Thus, USDA 
should transfer those functions of the Compliance 
and Enforcement Division that relate to USDA's 
internal civil rights responsibilities out of the 
Division. 
Finding: The Director of OCRE is several layers 
removed in USDA's chain of command from the 
Secretary of Agriculture. Not only does this low 
status suggest that USDA does not place a high 
priority on civil rights enforcement, butit does not 
give OCRE's Director sufficient access to the 
Secretary to ensure that civil rights issues are 
integrated fully into USDA policy and resource 
decisions.159 
Recommendation: USDA should demonstrate 
the high priority it places on civil rights enforce
ment by removing OCRE from its current place
ment in the Office of Administration. The director 
ofOCRE should report directly to the Secretary of 
Agriculture. 

Budget, Staffing, and Workload 
Finding: Although USDA's budget includes a 
separate earmark for civil rights activities, in
cluding both internal and external civil rights, it 
does not have a separate amount designated for 
Title VI implementation and enforcement. Fur
thermore, USDA does not track its resources, 
staff, and expenditures on Title VI separately 
from those on other external civil rights activ
ities.160 
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Recommendation: OCRE should implement an 
information management system that allows it to 
track its resources and expenditures separately 
for each ofits civil rights activities. OCRE should 
integrate this information management system 
fully into its civil rights planning. Specifically, 
OCRE should use the information management 
system to support and develop its annual civil 
rights enforcement plan. 
Finding: Although OCRE's external civil rights 
workload has increased substantially over time, 
its budget and staff resources for external civil 
rights functions have declined.161 

Recommendation: OCRE should conduct a 
thorough study of its external civil rights resour
ces and responsibilities to determine whether 
OCRE's existing resources, if well managed, are 
sufficient for OCRE to fulfill its current external 
civil rights responsibilities. If OCRE can demon
strate that its existing resources prevent it from 
enforcing Title VI and other external civil rights 
statutes adequately, then OCRE should make a 
formal request for additional resources for ex
ternal civil rights enforcement. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: OCRE's Departmental Regulation 
4330-1, which establishes policy and provides 
guidance to USDA agencies on compliance re
views, lays a strong foundation for USDA's Title 
VI implementation and enforcement program. 
However, the regulation's discussion of the dif
ferent types of compliance reviews USDA con
ducts is unclear.162 

Recommendation: OCRE should revise its De
partmental Regulation 4330-1 to clarify the dif
ferences between the different types of compli-

161 See pp. 25~58. 

162 See pp. 258-59. 

163 Seep. 259. 

ance reviews that USDA conducts. In particular, 
the revised regulation should discuss clearly the 
distinction between 1) compliance reviews of re
cipients conducted by OCRE or by a USDA agency 
head and 2) program reviews conducted by OCRE 
or a USDA agency head's primary civil rights 
office of USDA offices responsible for day-to-day 
Title VI enforcement activities. 
Finding: OCRE's Departmental Regulation 
4300-4, which requires USDA agencies to iden
tify and address the civil rights implications of 
proposed agency actions before the agencies im
plement them, is a powerful mechanism for en
suring that civil rights is integrated fully into 
USDA programs as they are implemented.163 

Recommendation: OCRE should take an active 
role in ensuring that the promise of Departmental 
Regulation 4300-4 is fulfilled. OCRE should pro
vide technical assistance to USDA agencies to 
permit them to conduct thorough civil rights im
pact analyses of their programs, review and com
ment on agencies' civil rights impact analyses 
regularly, and ensure that USDA abandons pro
grams with harmful civil rights impacts or mod
ifies them to remove the negative impact or bar
rier to equal opportunity or access. 

Policies 
Finding: OCRE has not fulfilled its responsibil
ity to develop Title VI policy for USDA It has not 
issued any policy statements on Title VI. 
Recommendation: OCRE should take an active 
role in developing and disseminating USDA's 
Title VI policies. For instance, OCRE should issue 
policy statements on the implications of the Civil 
Rights Restoration Act of 1987 for Title VI en
forcement for USDA-funded programs. Further
more, OCRE should issue guidance to the USDA 
agencies on how Title VI enforcement is affected 
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by the congressional initiatives to transform 
many USDA programs into block grant programs. 

Procedures 
Finding: OCRE's compliance review manual is 
detailed and comprehensive, but it has several 
deficiencies. In particular, it does not give specific 
time frames for completing tasks nor does it ad
dress the legal standards for discrimination 
under Title VI. Furthermore, it suffers from the 
same lack of clarity as Departmental Regulation 
4330-1, particularly in its discussion of different 
kinds of compliance reviews.164 

Recommendation: OCRE should revise its com
pliance review manual to provide specific time
tables for completing tasks, to include a discus
sion of the legal standards used in determining 
compliance with Title VI, and to clarify the man
ual's discussion of compliance reviews. In partic
ular, the manual should distinguish clearly ~e
views of recipients to ensure compliance with 
Title VI and oversight reviews of USDA offices' 
Title VI implementation and enforcement pro
grams. 

Guidelines 
Finding: OCRE does not provide the USDA agen
cies with adequate guidance on their obligations 
with respect to continuing State programs.165 

Recommendation: OCRE should issue guid
ance to the USDA agencies on their obligations 
with respect to continuing State programs. In 
particular, the guidance should spell out the rela
tive responsibilities of USDA agencies and the 
States for ensuring Title VI compliance in con
tinuing State programs. Furthermore, the guid
ance should indicate that agencies must require 
States to submit methods of administration and 
should provide information on the types of infor
mation that should be included in an acceptable 
methods of administration. The guidance also 
should indicate that the agencies must require 

164 See p. 269. 

165 See p. 259. 

166 See pp. 260-61. 

States to submit annual self-assessment on their 
Title VI compliance programs. Finally, the 
guidance should indicate that the agencies must 
conduct periodic reviews of States' Title VI com
pliance programs. 

OCRE Oversight, Coordination, and 
Monitoring of Agency Heads' Title VI 
Enforcement 
Finding: One of OCRE's chief responsibilities is 
to oversee, coordinate, and monitor the USDA 
agency heads' Title VI implementation and enfor
cement programs. However, since declining res
ources led OCRE to discontinue the position of 
desk officer, staff members who were assigned to 
oversee specific USDA agencies, OCRE has not 
fulfilled this responsibility adequately. OCRE has 
not conducted reviews of most of the agencies 
within the past 2 years.166 

Recommendation: USDA should request the 
necessary resources to allow OCRE to restore the 
position of desk officer and to provide adequate 
monitoring and oversight of the USDA agencies' 
Title VI programs. OCRE should have at least one 
desk officer for each of the USDA agencies with 
Title VI compliance programs. Desk officers 
should conduct regular monitoring reviews of the 
agencies' Title VI programs. These reviews should 
include site visits, interviews with USDA recip
ients, beneficiaries, and community groups, eval
uations of the agencies' data collection and analy
sis systems, and analysis of agencies' compliance 
review files. OCRE should provide feedback re
ports to USDA agencies on deficiencies and rec
omJl?.endations for improvement. The USDA 
agencies should be required to take corrective 
action to comply with USDA Title VI regulations, 
procedures, and guidelines within 90 days of re
ceiving the feedback report. 
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Complaint Processing 
Finding:Although OCRE has formal responsibil
ity for complaint investigation and issuing find
ings of compliance or noncompliance for all USDA 
agencies, the USDA agencies each perform some 
complaint processing functions. However, OCRE 
only has a formal memorandum of understanding 
delegating such responsibilities to one agency, the 
Food and Nutrition Service.167 

Recommendation: OCRE should enter into for
mal memoranda ofunderstanding with all USDA 
agencies performing Title VI complaint process
ing functions. The memoranda of understanding 
should detail clearly the relative roles and respon
sibilities of OCRE and the agencies. They should 
require the agencies to notify OCRE of all com
plaints received and their disposition and send to 
OCRE for a final determination all complaints 
that the agencies have investigated. Agencies 
may make preliminary investigations and at
tempt to reach voluntary compliance agreements, 
but these should be forwarded to OCRE for 
review. OCRE should retain ultimate respon
sibility for USDA's processing, investigation, and 
disposition of complaints, and make all formal 
recommendations for sanctions. 

Outreach and Education and Technical 
Assistance 
Outreach and Education 
Finding: OCRE's involvement in outreach and 
education activities is limited. With the exception 
of the dissemination of a civil rights poster and 
occasional contacts with civil rights and commu
nity groups, OCRE leaves outreach and education 
on Title VI to the USDA agencies. Given the 
critical role of outreach and education in Title VI 
enforcement, OCRE's limited involvement in out
reach and education is inadequate.168 

167 See p. 261. 

168 See pp. 261-62. 

169 See p. 262. 
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Recommendation: OCRE should spearhead a 
departmentwide campaign to educate USDA re
cipients, program participants, intended benefic
iaries, and the general public about their rights 
and responsibilities under Title VI. This cam
paign should include the fashioning of a depart
ment-wide outreach and education strategy, 
which clearly delineates the relative responsibil
ities of OCRE and the agency heads, the develop
ment of informational material, and participation 
in conferences and workshops attended by USDA 
recipients and program participants. 

Technical Assistance 
Finding: Since OCRE discontinued the position 
of desk officer, it has provided only limited tech
nical assistance to the USDA agency heads. 
OCRE has not provided technical assistance reg
ularly, but primarily when agencies request it. 
Furthermore, most of the assistance OCRE has 
provided recently has focused on the Americans 
with Disabilities Act of 1990, not Title VI.169 

Recommendation: OCRE should reinstate the 
position of desk officers assigned to each agency 
head. Desk officers should provide regular techni
cal assistance to the agency heads. Desk officers 
should ensure that they provide the necessary 
assistance on all of the civil rights statutes en
forced by USDA, including Title VI. They should 
provide technical assistance proactively, not just 
when the agencies request assistance. Thus, desk 
officers should provide technical assistance dur
ing the course of their monitoring reviews of agen
cies' Title VI programs, as well as when changing 
circumstances warrant the provision of assis
tance. For instance, as block grants become a 
more prominent feature of agencies' programs, 
desk officers should provide technical assistance 
on ways to conduct effective Title VI enforcement 
for block grant programs. 
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Staff Training 
Finding: OCRE trains its new civil rights staff 
adequately. However, OCRE has very limited in
volvement in training the civil rights staff at the 
USDA agency heads. Although OCRE is respon
sible for overseeing the agencies' training pro
grams and developing training materials for the 
agency heads, the Commission received no evi
dence indicating that OCRE actively fulfills this 
responsibility .170 

Recommendation: OCRE should take a lead
ership role with USDA to ensure that all USDA 
civil rights staff, as well as program staff, have 
the necessary training on Title VI. OCRE should 
develop a comprehensive Title VI training man
ual to assist the agency heads in training their 
civil rights staff. In addition, OCRE should de
velop materials to explain Title VI requirements 
to the agencies' program staff. Finally, OCRE 
should monitor the agencies' training programs to 
ensure their adequacy and, when necessary, pro
vide annual Title VI training to agency compli
ance staff. 

Data Collection, Reporting, and 
Analysis 
Finding: OCRE does not require that the USDA 
agency heads provide it with an annual report on 
their Title VI enforcement programs.171 

Recommendation: OCRE should require each 
USDA agency to submit an annual report on its 
Title VI enforcement program to OCRE. The an
nual reports should include information on the 
agencies' civil rights organization and structure, 
budget and staffing, complaints received, com
pliance reviews conducted, staff training, and out
reach and education and technical assistance ac
tivities. In addition, the reports should include 
analyses comparing the participants in the agen-

170 See pp. 262-63. 

171 Seep. 263. 

172 See pp. 243-65. 

173 See pp. 266-67. 

cies' federally funded programs with the relevant 
applicant pools and eligible populations, as well 
as of the populations adversely affected by the 
federally funded programs, by race color and . ' ' national origin. OCRE should review and com-
ment on these reports annually and use them to 
assist it in more in-depth monitoring reviews of 
the agencies' Title VI programs. 
Finding: OCRE's Departmental Regulation 
4330-1 and its compliance review manual provide 
detailed and comprehensive instructions to the 
USDA agencies on their data collection systems. 
These requirements should be sufficient to permit 
the USDA agencies to conduct thorough preaward 
and postaward desk-audit reviews of applicants 
or recipients.172 

Recommendation: OCRE should retain its cur
rent requirements for agency heads' data collec
tion and analysis systems. Other agencies should 
consider patterning their data requirements after 
the requirements in OCRE's Departmental 
Regulation 4330-1 and its compliance review· 
manual. 
Finding: OCRE is responsible for ensuring that 
the USDA agency heads comply with data collec
tion and analysis requirements. However, not all 
of the agency heads comply with these require
ments. Thus, OCRE does not effectively monitor 
the data collection and reporting systems of the 
USDA agencies.173 

Recommendation: OCRE should review annual 
reports submitted by the USDA agency heads to 
ensure that the agencies are in compliance with 
data collection and analysis requirements. Fur
thermore, OCRE should ensure that data collec
tion and analysis are incorporated as a critical 
area in each of OCRE's monitoring reviews of 
agencies' Title VI programs. 
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Food and Nutrition Service 
The Food and Nutrition Service (FNS) is one of 

two USDA agencies reporting to the Assistant 
Secretary of Food and Consumer Services.174 The 
mission ofFNS is to help combat poverty-related 
hunger and malnutrition through the administra
tion of food stamp and direct food distribution 
programs, school lunch and school breakfast pro
grams, child care food programs, and other spe
cial food programs.175 

The FNS Federally Assisted Programs 
In 1993, FNS administered 15 different Title 

VI programs176 through approximately 324,000 
State and local recipient agencies:177 

• The food stamp program 178 improves diets of 
low-income households by increasing their food 
purchasing ability. The State or U.S. Territory 
agency responsible for federally aided public 
assistance programs submits requests for 
funding to the FNS.179 

• The nutrition assistance program for Puerto 
Rico is the block grant signoff of the food stamp 
program to improve diets of needy persons in 
Puerto Rico.180 

• The food distribution (food donation) pro
gram181 makes food available to State agencies 
for distribution to qualifying outlets such as 
soup kitchens and food banks to improve the 
diets of school and preschool children, the el
derly, needy persons in charitable institutions, 
and individuals who need food assistance.182 

• The food distribution program commodities 
on Indian reservations183 improves the diets of 
needy persons in households on or near Indian 
reservations and increases the market for 
domestically produced foods acquired under 
surplus removal or price support operations.184 

• The national school lunch program 185 assists 
States, through cash grants and food do
nations, in making the school lunch program 
available to school students and encourages 

174 Office of the Federal Register, National Archives and Records Administration, The United States Gouernment Manual 
1994/ 1995 (Superintendent ofDocuments: Washington, D.C., 1994), p. 115. 

175 U.S. Department of Agriculture, Food and Nutrition Service, "Fiscal Year 1991 Civil Rights Implementation Plan," p. 1 
(hereafter cited as USDAIFNS 1991 FY Implementation Plan). 

176 7 C.F.R. § 15, App. A to Subpart A (1994) (hereafter cited as Appendix to Subpart A). 

177 USDAIFNS FY 1991 Implementation Plan, p. 1. The 1991 is anupdate of the previous year's plan andincludes FNS activities 
from fiscal year 1990 through fiscal yem· 1993. Ibid. 

178 Appendix to Subpart A. 

179 Office of Management and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol. 1, p. 69 (hereafter cited as Catalog of Federal Domestic 
Assistance). 

180 Appendix to Subpart A; CatalogofFederalDomesticAssistance, vol.1, p. 82. 

181 Appendix to Subpart A. 

182 CatalogofFederalDomesticAssistance, vol.1, p. 69. 

183 Appendix to Subpart A. 

184 Catalog ofFederal Domestic Assistance, vol. 1, p. 83. 

185 Appendix to Subpart A. 
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the domestic consumption of nutritious agri
cultural commodities. 186 

• The special milk program 187 offers grants to 
States or U.S. territories, as well as public and 
nonprofit private school or child care institu
tions, to provide subsidies to schools and in
stitutions to encourage the consumption of 
milk by children.188 

• The school breakfast program189 assists 
States in providing a nutritious nonprofit 
breakfast service for school students, through 
cash grants and food donations.190 

• The summer food service program for chil
dren191 assists States, through grants, to con
duct nonprofit food service programs for needy 
children, especially during the summer months 
when schools are closed for vacation.192 

• The child (and adult) care food program193 

assists States, through grants-in-aid, to main
tain nonprofit food service programs for chil
dren and elderly or impaired adults in public 

186 CatalogofFederalDomesticAssistance, vol. 1, p. 72. 

187 Appendix to Subpart A. 

188 Catalog ofFederal Domestic Assistance, vol. 1, p. 74. 

189 Appendix to Subpart A. 

190 Catalog ofFederal Domestic Assistance, vol. 1, p. 71. 

191 Appendix to Subpart A. 

192 CatalogofFederalDomesticAssistance, vol. 1, p. 77. 

193 Appendix to Subpart A. 

194 CatalogofFederalDomesticAssistance, vol. 1, p. 76. 

195 Appendix to Subpart A. 

196 CatalogofFederalDomesticAssistance, vol. 1, p. 80. 

197 Appendix to Subpart A. 

198 Catalog ofFederal Domestic Assistance, vol. 1, p. 75. 

199 Appendix to Subpart A. 

200 Catalog ofFederal Domestic Assistance, vol. 1, p. 81. 

and private nonprofit institutions providing 
care.194 

• The nutrition education and training pro
gram195 helps to subsidize State and local 
programs that encourage the dissemination of 
nutrition information to children participating 
in the school lunch and related child nutrition 
programs.196 

• The special supplemental food program for 
women, infants and children (WJC)197 provides 
grants to State health departments, Indian 
tribes, and the Indian Health Service to pro
vide supplemental nutritious foods, nutrition 
education, and referrals to health care to low
income pregnant women, infants, and children 
up to age 5.198 

• The commodity supplemental food pro
gram199 includes agreements between the De
partment of Agriculture and State agencies or 
Indian tribes to improve the health and nutri
tional status of low-income pregnant, infants, 
children up to 6 years old, and elderly persons 
through the donation of supplemental food.200 
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• The temporary emergency food assistance 
program201 provides grants to States for food 
commodities that are distributed to needy per
sons.2°2 

• The State administrative expenses for child 
nutrition program203 provides State agencies 
with funds for administrative expenses in su
pervising and giving technical assistance to 
local schools, school districts, and institutions 
in their implementation of child nutrition 
programs.204 

• The nutrition assistance program for the 
Commonwealth of the North Mariana Is
lands205 is a food stamp program for eligible 
residents. 

In fiscal year 1993, FNS's total appropriation 
for federally assisted .programs was approx
imately $35 billion.206 Although FNS employs 
only 2 percent of USDA's personnel and is con
sidered to be one of the D~partment's smaller 

201 Appendix to Subpart A. 

202 Catalog ofFederal Domestic Assistance, vol. 1, p. 84. 

203 Appendix to Subpart A. 

204 Catalog ofFederal Domestic Assistance, vol. 1, p. 78. 

205 Appendix to Subpart A. 

agencies, in 1994 the agency was responsible 
for administering the largest (in dollars) Title 
VI programs at the Department-the food as
sistance programs. 207 

Organization, Budget, Staffing, and 
Workload of the FNS Civil Rights 
Enforcement Function 

Present Organization 
The office with primary responsibility for en

forcing Title VI and other relevant civil rights 
laws at FNS is its Civil Rights Division 
(FNS/CRD). FNS/CRD has both internal and. ex
ternal civil rights responsibilities. 208 In addition 
to Title VI, FNS/CRD enforces Title VII of the 
Civil Rights Act of 1964;209 section 504 of the 
Rehabilitation Act of 1973, 210 the Age Discrimina
tion Act of 1975,211 and Title IX of the Education 
Amendments of 1972.212 

The Director ofFNS/CRD does not report to the 
FNS' top official, nor is the Director a "deputy" at 
FNS. The Director reports to FNS' Deputy Ad
ministrator for Management,213 who in turn 

206 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of1964, December 1993, completed by the U.S. Department of Agriculture, 
Food and Nutrition Service, Q. 41, p. 30 (hereafter cited as USDA/FNS Survey). 

207 Larry Brantley, Director, and Gloria McColl, Title VI ProgramManager, Civil Rights Division, Food.and Nutrition Service, 
U.S. Department ofAgriculture, interview in Washington, D.C., June 24, 1994, p. 1 (hereafter cited as Brantley and McColl 
interview). 

208 See ibid. 

209 42 U.S.C. §§ 2000e-2000el7 (1988 & Supp. V 1993). See USDA/FNS Survey, Q. 21, p. 16. FNS civil rights staff are also 
responsible for handling internal EEO counseling under Title VIL See Brantley and McColl interview, p. 1. 

210 29 U.S.C. § 794 (1988 & Supp. V 1993). 

211 42 u.s.c. §§ 6101--6107 (1988). 

212 20 u.s.c. §§ 1681-1688 (1988). 

213 USDA/FNS Survey, Q. 20, p. 16; see also Brantley interview, documents provided, document no. 7, "Organizational Chart." 
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reports to the FNS Administrator. 214 According to 
Larry Brantley, the Director ofFNS/CRD, report
ing to a deputy does not adversely affect his abil
ity to carry outhis civil rights responsibilities. He 
is satisfied with the line of authority at FNS 
because a senior manager represents him in or
ganizational and operational matters. At the 
same time, he has direct access to the FNS Ad
ministrator, who often requests his assistance on 
crucial civil rights matters. 215 

Within FNS/CRD, the Civil Rights Program, 
headed by a manager, is responsible for Title VI 
enforcement, as well as other external civil rights 
activities. The Equal Opportunity Program, also 
headed by a manager, is responsible for internal 
civil rights matters. 216 

The FNS/CRD headquarters ( Civil Rights Pro
gram) staff are responsible for 1) developing, in
itiating, reviewing and monitoring the FNS civil 
rights program; 2) training and providing techni
cal assistance to regional offices and State and 
local officials; 3) processing civil rights com
plaints, including issuing determinations of viola
tions or compliance; 4) conducting civil rights re
views; and 5) coordinating FNS' assistance to his
torically black colleges and universities.217 

214 USDA/FNS 1991 Implementation Plan, p. 5. 

215 Brantley and McColl interview, p. 2. 

216 See ibid., p. 1. 

In addition to the FNS/CRD staff, all located at 
the FNS headquarters office, FNS regional office 
staff have civil rights enforcement responsibil
ities. FNS has a civil rights director in each of its 
seven regional offices. 218 The regional civil rights 
directors, who have both internal and external 
civil rights responsibilities, are responsible for 
monitoring the civil rights activities of the State 
agencies receiving FNS funding and providing 
technical assistance and civil rights training to 
regional, State, and local officials.219 They con
duct preaward (desk-audit) reviews, postaward 
(desk-audit) reviews, and onsite compliance 
reviews.220 

The regional civil rights directors report to the 
regional administrators. However, all of their pol
icies, guidelines, and instructions come from 
FNS/CRD,221 and their contact with headquarters 
is through FNS/CRD. Although the regional civil 
rights directors report directly to the regional 
administrators, FNS/CRD has access to the re
gional civil rights directors through the regional 
administrators. For example, FNS/CRD sends 
correspondence to the regional administrator, 
who then relays the instructions to the regional 
civil rights directors.222 FNS/CRD "holds the 

217 USDA/FNS FY 1~91 Implementation Plan, p. 5. Unlike the other agency heads that submitted surveys, FNS can determine 
violations/compliance. See USDA/FNS Survey, Q. 25(k), p. 19. This responsibility is usually delegated to OCRE. However, 
the Memorandum of Understanding with OCRE concerning shared responsibility for complaints processing provides FNS 
with the authority to determine violations/compliance. See MemorandumofUnderstanding between the Food and Nutrition 
Service and the Office ofAdvocacy and Enterprise (1985), pp. 1-4. 

218 USDA/FNS Survey, Q. 37, p. 27. The offices are located in Robbinsville, New Jersey; Chicago, Illinois; Boston, Mas-
sachusetts; Denver, Colorado; Atlanta, Georgia; Dallas, Texas; and San Francisco, California. 

219 USDA/FNS FY 1991 Implementation Plan, p. 5. 

220 USDA/FNS Survey, Q. 25(e), p. 18. 

221 Brantley and McColl interview, p. 2. 

222 Ibid. 
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Regional Administrators accountable" for imple
menting its instructions and directives. FNS/CRD 
tracks each action requested by the regional ad
ministrator to ensure completion.223 

The structure of civil rights enforcement at 
FNS creates several potential problems. First, 
FNS combines internal and external civil rights 
responsibilities in the same office and, in the case 
of the regional civil rights directors, in the same 
person. Such an organization may compromise 
external civil rights enforcement if the FNS 
focuses on improving internal civil rights/EEO 
effectiveness.224 Furthermore, although the 
Director of FNS/CRD reported that his lack of 
direct authority over the regional civil rights 
directors has not impeded FNS' Title VI enforce
ment, it probably hampers FNS/CRD's ability to 
ensure that regional staff fulfill their respon
sibilities. Finally, the low level of the FNS/CRD 
within the agency can prevent it from receiving 
sufficient resources to conduct an effective civil 
rights enforcement program. 

USDA Reorganization 
Under the USDA departmentwide reorganiza

tion plan, FNS falls under one of the six major 
missions: FNS has merged with the current Office 
of the Consumer Advisor under the new name, 
·"Food and Consumer Service." It reports to the 
Under Secretary for Food, Nutrition, and Con
sumer Services, an upgraded position title for the 
current Assistant Secretary for Food and Con
sumer Services. 225 

According to a 1994 FNS internal update mem
orandum on the USDA reorganization plan, the 
civil rights function will remain under the Deputy 

22a Ibid. 

Administrator for Management.226 The "Office of 
Civil Rights" at FNS will report to the Deputy 
Administrator for Management for day-to-day 
matters. However, under the reorganization, the 
Director of the civil rights office will have "direct 
policy access and close contact" with the admin
istrators for the Food, Nutrition, and Consumer 
Services and the Nutrition Research and Educa
tion Service. 227 

The rationale presented for establishing the 
Office of Civil Rights as a separate office reporting 
to the Deputy Administrator for Management is 
threefold: 

1) The Deputy Administrator will be respon
sible for resource allocation and administrative 
services to and accountability for a proactive 
civil rights program, while at the same time, 
the Director of the civil rights office will have 
the authority to deal with the agency admin
istrators on all civil rights matters; 

2) Civil rights oversight will remain a line man
agement function rather than a stafffunction, 
which, according to the memorandum, reinfor
ces the responsibility of program managers to 
make civil rights oversight an "integral part" of 
program delivery and fosters the "continual 
assessment of the civil rights impact of all 
policy decisions; and 

3) The plan promotes a "team approach," espe
cially between the agency's personnel division 
(which also would report to the Deputy Ad
ministrator for Management) in managing 
EEO, providing civil rights training, managing 
special emphasis programs and administering 

224 FNS believes there is more integrity in civil rights by having the internal EEO function located in the Civil Rights Division 
rather than the Personnel Office as in some agencies. Glickman letter, attachment, p. 5. Although it is essential for FNS to 
retain its internal EEO functions in the Civil Rights Division rather than in a personnel.or human resources offices, it is 
equally important to separate the internal EEO functions from FNS/CRD's external civil rights enforcement obligations. 

225 Team USDA Summa,y, p. 1. 

226 Ellen Haas, Assistant Secretary, Food and Consumer Service, U.S. Department of Agriculture, memorandum to the Deputy 
Secretary of Agriculture, "Reorganization Plan Update," Feb. 9, 1994. 

227 Ibid., p. 2. 
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the equal opportunity/civil rights "critical per jeopardized by transferring resources for Title VI 
formance element."228 to other civil rights statutes without FNS making 

a formal decision to do so.231 
It is uncertain how the reorganization will af

fect FNS/CRD's ability to enforce Title VI. The 
reorganization proposes to reassign 12 FNS posi
tions to OCRE. Although FNS/CRD does not ex
pect to lose existing positions, FNS/CRD's direc
tor indicated thathis staff could apply for the new 
civil rights positions in OCRE. This may leave 
FNS/CRD and the FNS regional offices without 
experienced civil rights staff. The Director em
phasized that any movement to create a "central
ized" civil rights program at USDA is not 
appropriate. In his view, given that so many 
USDA agencies have different federally assisted 
programs and activities, one civil rights office 
would impede effective civil rights enforce
ment.22s 

Budget, Staffing, and Workload 
The FNS budget includes a specific amount for 

FNS/CRD, but not a separate amount designated 
for external civil rights or Title VI implementa
tion and enforcement.23°FNS does not have in 
place a management structure that allows it to 
make informed decisions about how it allocates 
resources across the civil rights statutes it enfor
ces. Thus, Title VI enforcement at FNS could be 

22s Ibid. 

229 Brantley and McColl interview, p. 4. 

230 USDA/FNS Survey, Q. 29, p. 20. 

FNS' total civil rights budget has increased 
from $500,000 in 1988, to almost $900,000 in 
1993.232 

As of June 1994, .FNS/CRD had three FTEs 
assigned to the Civil Rights Program, which is 
responsible for enforcing Title VI. These staff in
clude a program manager and two equal oppor
tunity specialists. 233 In addition, the seven re
gional civil rights directors spend about 75-80 
percent of their time on external civil rights ac
tivities, with the remainder of their time on Title 
VII/EEO matters. 234 

The FNS headquarters and regional civil 
rights staffing levels have remained constant 
since 1988.235 However, the agency's civil rights 
responsibilities increased with the enactment of 
the Americans with Disabilities Act and de
creased with the consolidation of EEO complaint 
adjudication to the departmental office (OCRE) 
and with the adoption of the Equal Employment 
Opportunity Commission's revised complaint 
processing regulations. 236 Although FNS did not 
indicate that other program responsibilities af
fected its capacity to enforce Title VI in the last ·5 
years,237 FNS/CRD reported that "the lack of 
resources the agency (FNS) is willing to commit to 

231 FNS maintains that, "From year to year, however, resource allocations have changed to emphasize certain aspects of the 
civil rights program. Therefore, FNS' Title VI enforcement is not jeopardized by the allocation ofresources." Glickman letter, 
attachment, p. 5. Although the allocation may not jeopardize funding for staff salaries, the funding available to conduct Title 
VI programs, such as training or outreach and education, may be affected. 

232 USDA/FNS Survey, Q. 33, p. 23. 

233 Brantley and McColl interview, p. 1. FNS/CRD also has an EEO staff of one program manager and one equal opportunity 
specialist. Ibid. 

234 Brantley and McColl interview, p. 1. 

235 Ibid., documents provided, document no. 2, "Full time staff for Title VI: 1988-1994." 

236 29 C.F.R. § 1614 (1994). 

237 USDA/FNS Survey, Qs. 26-28, pp. 19-20. 
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compliance reviews and traming'' has impeded 
FNS/CRD's performance in these two areas.238 

Thus, Title VI enforcement in these two areas has 
suffered. Adequate resources are necessary if 
FNS is to fulfill its responsibility of ensuring en
forcement of Title VI in all Federal programs 
administered or funded by FNS. 

Instructions, Policies, Procedures, and 
Guidelines 

In addition to the USDA Title VI regulations 
and Departmental Regulation 4330-1, FNS 
operates under its own instructions.239 These in
structions include an "umbrella" instruction en
titled "Civil Rights Compliance .and Enforce
ment," which lays out FNS' general civil rights 
enforcement procedures240 and the relative 
responsibilities of different FNS components.241 

In addition, FNS has specific instructions for each 
of its major federally assisted programs. These 
are: 1) the special supplemental food program for 
women, infants, and children (WIC) and the com
modity supplemental food program; 2) the food 
distribution program; 3) the child care program; 
4) the school nutrition program; 5) the food stamp 
program, and 6) the summer food service pro
gram.242 The program-specific instructions 
promulgate specific guidance on nondiscrimina~ 
tion in the administration of the programs, 

238 Ibid., Q. 82(c), p. 54. 

delegate authorities, and specify the respon
sibilities, requirements, and procedures neces
sary to seek Federal, State and local compliance 
with civil rights laws. 243 

All federally assisted programs administered 
by FNS are covered by the (umbrella) instruction 
and the separate civil rights instructions for each 
of the designated FNS programs.244 Therefore, 
FNS has complied with the Department of Justice 
requirement that each Federal agency issue Title 
VI guidelines for each of its federally assisted 
programs.245 Moreover, FNS has taken into con
sideration the diversity of its Title VI programs 
and the need for separate requirements in order 
to enforce Title VI effectively. Thus, FNS' instruc
tions serve as a comprehensive and sound basis 
for its Title VI enforcement program. 

In addition to these instructions, FNS/CRD re
cently revised and issued civil rights complaint 
processing procedures to the regional adminis
trators.246 

Process of Title VI Enforcement 
All of FNS' direct recipients are State and local 

agencies. FNS does not have cooperative agree
ments or memoranda of understanding with State 
agencies.247 However, FNS delegates to State 
agencies considerable responsibility for ensuring 
compliance with Title VI and other civil rights 

239 U.S. Department of Agriculture, Food and Nutrition Service, Civil Rights Compliance and Enforcement, Instruction 113 
(1982) (hereafter USDMNS Instruction 113) . . 

240 Id.; USDMNS FY 1991 Implementation Plan, p. 2. The umbrella instruction lays out procedures for notifying the public of 
their. civil rights under FNS programs, data collection and reporting, compliance reviews, resolution of noncompliance, 
compliance work plans, complaint investigation, collecting assurances of nondiscrimination, and civil rights training. See 
USDMNS Instruction 113. 

241 Id., p. 1. 

242 Id., sections 113-1 to 113--8. Section 113-5 has been deleted. 

243 USDMNS FY 1991 Implementation Plan, p. 2. 

244 USDMNS Instruction 113-1 (Applicability), p. 2. 

245 28 C.F.R. § 42.404 (1993). 

246 Brantley interview, documents provided, document no. 11, Civil Rights Division, memorandum to Regional Administrator, 
All Regions, "Civil Rights Complaint Processing Procedures" (hereafter cited as USDMNS Complaints Processing Proce
dures). 

247 USDMNS Survey, Q. 30, p. 21. 
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laws. Generally, the States are responsible for 
ensuring that they and their subrecipients are in 
compliance; the FNS regional civil rights· direc
tors are responsible for monitoring the States to 
ensure that they are carrying out this respon
sibility; and FNS/CRD headquarters staff are re
sponsible for monitoring the regional offices.248 

FNS/CRD monitors the performance of re
gional civil rights directors through an automated 
"tracking" report that informs the Division staff 
how well the directors are implementing Title VI. 
Furthermore, FNS/CRD receives quarterly re
ports on the States' Title VI activities. These re
ports address complaint processing only.249 

Preaward Reviews 
The USDA Title VI regulations require that all 

applicants provide a written assurance that the 
federally funded program or activity will not dis
criminate.250 The State and regional staff review 
the applications and assurances. The FNS in
structions require State or regional civil rights 
officials to determine ifall State and local agency 
applicants are in compliance with civil rights re
quirements before approving assistance.251 They 
can base such determinations on either desk
audit or onsite252 preaward reviews. 253 When pre
award reviews indicate that an applicant is in 
probable noncompliance, the applicant is given 
the opportunity to take corrective action within a 
specified time frame.254 

However, despite the formal requirement of 
preaward reviews, FNS generally conducts pre
award reviews only for programs in which a high 
degree of turnover exists among recipients. For 
example, the food stamp and school lunch 
programs undergo few, if any, preaward reviews 
because their recipients, for the most part, remain 
the same. 255 FNS/CRD attributed the limited pre
award compliance effort to lack of resources that
FNS is willing to commit to compliance.256 

Without sufficient resources, FNS will be unable 
to ensure that applicants for all programs ad
ministered or funded by FNS are in compliance 
with Title VI before they receive Federal funds. 
Even in programs in which recipients remain the 
same and apply for grant renewals, preaward 
reviews are necessary. Ifa recipient is committing 
discriminatory practices, a preaward review will 
identify the discrimination. Then FNS can facili
tate correction of any noncompliance before the 
discrimination continues to affect potential and 
actual program employees, subrecipients, bene
ficiaries, and the affected communities. 

The FNS regional civil rights !TI-rectors conduct 
preaward reviews for the Regional Office Admin
istered Programs (ROAP). The ROAP programs 
include the summer food service program for 
children and the child care food program, as well 
as some Indian tribal programs. 257 The regional 
offices work directly with the recipients of ROAP 
programs, which are local organizations or Indian 

248 USDA/.FNS Instruction 113-1, Part 4, p. 4-1. FNS places responsibility on States tlu;ough its Instructions, rather than 
through a formal delegation agreement. 

249 Brantley and McColl interview, p. 3. 

250 7 C.F.R. § 15.4 (1994). See also USDA Departmental Regulation 4330-1. 

251 USDA/.FNS Instruction 113-1, Part 4, IIA, pp. 4-1- 4-2. 

252 USDA/.FNS Survey, Q. 42, p. 32. Onsite preaward compliance reviews are conducted when information obtained during a 
desk-audit review is insufficient to make a written determination of compliance. See also, USDA/FNS Instruction 113-2-,-
113--8. 

253 Id., section 113-1, Part Four, Compliance Reviews, p. 4-1; USDA/FNS Survey, Q. 42, p. 32. 

254 USDA/.FNS Instruction 113-1, Part 4, IIA, pp. 4-1-4-2. 

255 Brantley and McColl interview, p. 5. 

256 USDA/.FNS Survey, Q. 82(c), p. 54. 

257 Ibid, p. 6. 
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tribes that provide services to their respective 
constituents.258 These programs require pre
award reviews because, unlike most of the other 
food programs, programs under ROAP have a 
high turnover ofrecipients and beneficiaries. 259 

FNS/CRD relies on the States to conduct all 
other preaward reviews. The regional civil rights 
directors receive information from the States con
cerning the preaward reviews and, in turn, sub
mit a report of the findings to FNS/CRD . .Any 
problems uncovered in the preaward reviews are 
resolved before the applicant is approved for fi
nancial assistance or program participation.260 

Although FNS/CRD monitors the States through 
their quarterly reports, it is not clear that such 
monitoring is sufficient to ensure that the States 
are conducting thorough and comprehensive pre
award reviews and ensuring that deficiencies are 
corrected before funds are released to their sub
recipients.261 

In fiscal year 1992, FNS conducted 97 desk
audit and 67 onsite preaward reviews. The follow
ingyear FNS conducted fewer desk-audit reviews 
(35), but more o$ite reviews (111).262 None re
sulted in the denial of an award or in an award 
conditioned on corrective action. 263 

Postaward Reviews 
The current system of compliance reviews 

relies primarily on States because FNS/CRD and 

258 Ibid. 

259 Ibid. 

260 Ibid., p. 5. 

the regional civil rights directors do not have the 
resources to conduct pre- or postaward reviews. 264 

To ensure compliance at the State level, FNS has 
an integrated civil rights approach to reviews. 
The States review the recipient agencies, the re
gional civil rights directors review the States, and 
FNS/CRD reviews the regional office directors. 
FNS/CRD expects all those involved to produce 
quality reviews.265 However, this system of re
view depends on FNS/CRD allocating sufficient 
resources to its monitoring activities. According 
to FNS/CRD's Director, FNS/CRD should conduct 
onsite reviews of regions at least once every 2 
years; it does not meet this goal because of insuf
ficient travel resources.266 Thus, unless addition
al resources are committed to reviewing FNS' 
regions and the States, FNS cannot guarantee 
that its compliance reviews are effective. 

FNS' instructions on compliance reviews are 
extremely thorough and comprehensive. FNS 
conducts onsite reviews as an integral part of 
management evaluation reviews of the pro
grams.267 The FNS instructions discuss several 
types of civil rights review, including "routine 
reviews" of subrecipients and "special reviews." 
FNS conducts special reviews as followups based 
on noncompliance findings from routine reviews 
and preaward reviews. It also performs special 
reviews when participation data indicate that a 
particular minority group is not participating or 

261 FNS stated that it monitors State agency compliance through ongoing Management Evaluation Reviews. Glickman letter, 
attachment, p. 6. According to FNS, "These reviews are sufficient to ensure that the States are conducting thorough and 
comprehensive preaward reviews and ensuring that deficiencies are corrected before funds are released to their sub
recipients." Ibid. 

262 USDA/FNS Survey, Qs. 4l(e),(O, pp. 30-31. 

263 Ibid., Qs. 4l(g) Ch), p. 31. 

264 Brantley and McColl interview, p. 5. 

265 Ibid. 

266 Brantley and McColl interview, p. 5. 

267 See USDA/FNS Instruction 113-1, Part Four, Compliance Reviews (D), p. 4-3. 
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benefiting from the program. 268 The instructions 
also discuss FNS regional office reviews, which 
are not postaward reviews.269 The instructions 
give the recipient State agency and tqe regional 
citjl rights directors the responsibility for con
'ducting routine reviews, the regional civil rights 
directors and FNS/CRD the responsibility for con
ducting special reviews, and FNS/CRD the re
sponsibility for conducting the regional office 
reviews.270 

The program-·specific instructions provide 
more detailed procedures for conducting the re
views. For example, the instructions for the WIC 
program specify that State agencies are respon
sible for routine reviews of subrecipients and that 
the regional civil rights directors are responsible 
for reviey.:ing all State agencies. The instructions 
also provide criteria for selecting subrecipients 
for compliance reviews and give specific instruc
tions on the content of State agency reviews and 
subrecipient reviews. 271 

FNS completed 1,804 onsite compliance re
views in fiscal year 1993. Of these, 1,782 resulted 
in findings of compliance and 22 resulted in find
ings of noncompliance. FNS resolved the cases of 
noncompliance through recipients' commitments 
to take corrective actions. 272 For example, various 
requests for corrective action resulted in retroac
tive awards of food stamps to beneficiaries.273 

268 Id., p. 4-2 

269 Id. 

210 Id. 

271 Id., section 113-2, p. 9-10. 

Complaint Investigations 
Since October 1985, FNS has had a written 

memorandum of understanding with OCRE.274 

Under this memorandum, FNS has responsibility 
for processing civil rights complaints for its fed
erally assisted programs.275 FNS/CRD receives 
all complaints and determines whether or not 
they are civil rights complaints. If it cannot 
achieve voluntary agreement, FNS refers the 
complaints to OCRE, with a recommendation for 
corrective action.276 FNS must process all dis
crimination complaints .within 60 calendar days 
of receipt by FNS. 277 FNS/CRD submits a quar
terly report on its complaint processing to 
OCRE.278 OCRE retains overall responsibility 
and authority for complaint handling, processes 
appeals, and monitors FNS activities through re
porting systems and onsite followup. 279 

The purpose of the memorandum of under
standing was to establish parameters for a pilot 
project under which FNS had responsibility for 
processing its discrimination complaints under 
Title VI of the Civil Rights Act of 1964, Title IX of 
the Education Amendments Act of 1972, section 
504 of the Rehabilitation Act of 1973, the Age 
Discrimination Act of 1975, and the USDA and 
FNS regulations. 280 The pilot project began as a 
test to increase the efficiency of FNS' discrimin
ation complaint process and specifically to: 

272 USDA/FNS Survey, Q. 68, p. 44. These numbers include the first-level State agency recipients to which direct payments are 
made for administering FNS programs. The figures do not include the "enormous" number of subrecipients. 

273 Ibid., Q. 77, p. 50. 

274 U.S. Department of Agriculture, "Memorandum of Understanding between the Food and Nutrition Service and the Office 
OfAdvocacy and Enterprise" (1985) (hereafter cited as USDA/FNS & OCRE Memorandum of Understanding). 

275 Ibid., p. 1. 

276 Ibid., pp. 1-18. 

277 Ibid., p. 1. 

278 Brantley and McColl interview, p. 3. 

279 USDA/FNS & OCRE Memorandum of Understanding, p. 1. 
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1) improve the timeliness of responses to 
complainants; 2) improve the quality and timeli
ness ofreports; and 3) maximize the use ofresour
ces such as travel funds and personnel.281 Al
though originally the pilot project was to end in 
1986, a revised agreement extended the 
memorandum of understanding with OCRE for a 
5-year period beginning in October 1992. 282 

The memorandum of understanding was the 
official beginning of the decentralization of civil 
rights activities at USDA283 Before the mem
orandum, all agencies' complaints went through 
OCRE for processing. As a result, some 
complaints were lost, and backlog of complaints 
occurred.284 The memorandum has allowed FNS 
to reduce the complaint processing time from 175 
to approximately 60 days. Furthermore, the 
memorandum of understanding allows FNS/CRD 
to resolve problems immediately.285 

The memorandum of understanding has al
lowed State agencies to become more involved in 
complaint processing. Two years ago, FNS re
vised the original memorandum to standardize 
FNS' complaints process at all levels.286 In less 
than a year, FNS began to include the States in 
its assessment of complaint processing. FNS/CRD 
prepared instructions on complaint processing for 
the States.287 Under the present monitoring sys-

280 Ibid., p. 7. 

281 Ibid., p. 1. 

282 USDA/FNS Complaints Processing Procedures, p. 1. 

283 BrantleyandMcCollinterview, p. 3. 

284 Ibid. 

285 Ibid. 

286 Ibid., p. 4. 

287 Ibid. 

288 Ibid. 

tern, FNS has found only a small number of com
plaints from the States where the resolution was 
not satisfactory. 288 

The regional civil rights directors perform com
plaint processing. They submit a report within 30 
days after a request by FNS/CRD. FNS/CRD staff 
analyze the reports for quality.289 

FNS received an increasing number of civil 
rights complaints between the mid-1980s and 
1992, when it received 555 civil rights complaints, 
of which 170 were filed only under Title VI. 290 The 
number of complaints FNS received decreased 
significantly between 1992 and 1993, when FNS 
received 447 complaints in all, of which 105 were 
filed exclusively under Title VI.291 This decline 
may indicate a failure on the part of FNS or the 
States to conduct adequate outreach and· educa
tion on civil rights in general and Title VI in 
particular. 

Deficiencies, Remedies, and Sanctions 
FNS has found the following types of deficien

cies among its recipients: 1) no provision of bilin
gual services; 2) poor accessibility for individuals 
with disabilities; 3) rude treatment; and 4) no 
display of OCRE's "And Justice for All" poster. 292 

When the FNS identifies a particular compli
ance, recipient agencies have 30 days to achieve 
voluntary compliance. Ifthey have not completed 

289 Ibid, p. 3. According to FNS, the Civil Rights Division provides leadership and guidance for the regional civil rights directors. 
The regional civil rights directors are responsible for conducting preliminary inquiries and submitting a report on a 
complaint within 30 days after FNS/CRD requests it. Glickman letter, attachment, p. 6. 

290 USDA/FNS Survey, Q. 71, p. 46. These figures do not include complaints filed under multiple statutes including Title VI. 
,,_ 

291 Ibid. These figures do not include complaints filed under multiple statutes including Title VI. 

292 USDA/FNS Survey, Q. 67, p. 43. 
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or planned corrective action within the 30-day that are distributed to the public.299 For example, 
time frame, the FNS reports the problem to every food stamp coupon booklet has a non
USDA's OCRE for appropriate action. OCRE will discrimination statement on it.300 The materials 
initiate formal enforcement proceedings when it 
determines that the recipient agency will not vol
untarily comply.293 Although the instructions 
provide for the termination offunds,294 FNS can
not make that determination or carry out such an 
action. Only the Secretary of USDA can initiate 
this sanction. USDA regulations outline the pro
cedures for this action.295 FNS reported that it 
has not had situations in which formal or legal 
enforcement action was necessary. 296 

Outreach and Education 
FNS indicated that there are no "systematic 

problems in providing food assistance programs 
to low income households."297 However, FNS ac
knowledged that ensuring that people with lim
ited English proficiency know about the programs 
and receive information in their language was a 
problem.298 Generally, FNS publicizes program 
information to its recipients through posters, bro
chures, and all materials discussing the programs 

293 USDA/FNS FY 1991 Implementation Plan, p. 9. 

294 USDA/FNS Instruction 113-1, Part 5, p. 5-3. 

295 7 C.F.R. § 15.8(c) (1994). 

296 USDA/FNS Survey, Q. 79, p. 51. 

297 Ibid., Q. 82(b), p. 54. 

298 Ibid. 

299 Ibid., Q. 46, p. 35. 

300 Brantley and McColl interview, p. 5. 

301 USDA/FNS Survey, Q. 48, p. 41. 

302 Glickman letter, attachment, p. 6. 

303 Ibid. 

name ·the FNS Administrator as the contact per
son for allegations of discrimination, not the Di
rector of FNS/CRD.301 Materials are provided in 
languages other than English based on the need 
in a particular project area. 302 For example, FNS' 
"... And Justice for All" poster contains a non
discrimination statement in English, Spanish, 
Chinese, Japanese, and Vietnamese.303 

The FNS/CRD Director indicated that FNS 
should perform more outreach and education to 
the general public and, specifically, to commu
nities with large non-English-speaking popula
tions. He did note that FNS' regional offices have 
provided the Division with a list of grassroots 
contacts.304 The Western Regional Office reported 
that its contact with grassroots organizations de
pends on the type of complaint. "For instance, in 
[a complaint by a homeless person], we looked for 
and found organizations that worked with the 
homeless, single adults, the needy. Ifa complaint 
or a problem, or review concerns [the Americans 

304 Brantley and McColl interview, p. 6. See also Brantley and McColl interview, documents provided, document no. 1, "Civil 
Rights Grassroots Contacts." FNS regional offices use grassroots contacts in conducting preliminary inquiries. FNS selects 
grassroots organizations for contact based on the nature ofcomplaints. For example, according to FNS, "for a complaint filed 
by a homeless individual, FNS will look for organizations that work with the homeless, single adults, and the needy. Ifa 
complaint problem, or review concerns the Americans with Disabilities Act FNS will look for organizations that work with 
persons with disabilities." Glickman letter, attachment, p. 6. 
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with Disabilities Act of 1990 or section 504 of the 
Rehabilitation Act of 1973], then we look for or
ganizations that work with or help those with 
disabilities. "305 

Technical Assistance 
FNS civil rights staff also conduct "periodic" 

training sessions with State-level program offi
cials who have responsibility for program delivery 
on all compliance requirements.306 The regional 
civil rights directors visit State agencies at least 
on an annual basis and offer these agencies tech
nical assistance.307 Regional civil rights directors 
also conduct training seminars periodically for 
recipients.308 FNS staff offer assistance upon re
quest and also initiate technical assistance by 
contacting grassroots advocacy groups.309 

Staff Training 
FNS does not provide formal Title VI training 

to. its civil rights staff. Most of the training on 
Title VI is on-the-job training. In 1989, USDA 
offered a Title VI training course at its Graduate 
School. However, the course is no longer provided, 
and there has not been any other specific Title VI 
course at the Department since that year.310 The 
Director of FNS/CRD indicated that there was a 

• • 311need for forma lTitle VI trammg. 

However, FNS does provide comprehensive 
civil rights training to new regional office staff. 
FNS/CRD brings the regional offices' new staff to 
1ts office for training. 312 The training usually in
cludes instruction on civil rights statutes, as well 
as data collection, public notification, and com
plaint processing requirements and proce
dures.313 The Title VI program manager is the 
primary instructor. She developed the Division's 
"training package" for use in these staff training 
workshops.314 FNS/CRD's Title VI program man
ager indicated that she planned to include her 
staff in the regional staff training as a way of 
providing them with "refresher'' training on civil 
rights.315 

Oversight of State Agencies 
As noted above, FNS gives States the respon

sibility of conducting self-assessments to ensure 
that they are in compliance with Title VI. FNS 
reports that ithas moved toward decentralization 
of compliance responsibilities, making State 
agencies partners in civil rights compliance mat
ters.316During the last 5 years, FNS has worked 
with State agencies who operate the food assis
tance programs to establish a cooperative team 
approach to all aspects of civil rights compliance. 
This effort tries to resolve issues at the lowest 

305 Brantley andMcColl interview, documents provided, document no. 1, "Civil Rights Grassroots Contacts," memorandum from 
Glenda Johnson, FNSWRO to Gloria McColl. 

306 USDA/FNS Survey, Q. 51, p. 36. 

307 Ibid., Q. 54, p. 37. 

308 Ibid., Q. 52, p. 36. 

309 Ibid., Q. 54, p. 37. 

310 Brantley and McColl interview, p. 6. 

311 Ibid. 

312 Brantley and McColl interview, p. 6. 

313 See ibid., documents provided, document no. 5, "Training Overview" (no page numbers). 

314 Brantley and McColl interview, p. 6; ibid., documents provided, document no. 5, "Training Overview." 

315 Brantley and McColl interview, Franklin Chow's notes, p. 6. 

316 USDA/FNS Survey, Q. 82, p. 54. 
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level to avoid delays and strain on limited Federal 
resources.317 

As part of the decentralization process, FNS 
has instituted certain systems protections, in
cluding appeal rights and review and tracking 
systems. As a result of these efforts, more prob
lems are being resolved locally. 318 However, in its 
assessment of this effort, FNS has found "some 
States accept the responsibility to operate a com
pliance program, while others give it low priority 
and are not willing to police their own area."319 

FNS reported that the routine monitoring of 
State agencies is "the most important phase of an 
effective Title VI enforcement plan."320 However, 
to a large extent FNS/CRD relies on annual State 
self-assessment reports. 321 Although a more pro
active approach to monitoring States would be 
preferable, FNS only institutes special compli
ance reviews when these reports indicate a prob
lem.322 

Data Collection, Reporting 
Requirements, and Analysis 

The individual FNS instructions provide proce
dures for collecting, evaluating, and analyzing the 

317 Ibid., Q. 39, p. 29. 

318 Ibid., Q. 82(a), p. 54. 

319 Ibid., Q. 82(d), p. 54. 

320 USDA/FNS FY 1991 Implementation Plan, p. 8. 

data. FNS uses the data to determine how effec
tively FNS programs are reaching minority 
groups, to select locations for compliance reviews, 
and to prepare annual reports to OCRE.323 FNS 
program managers review their program guide
lines and are responsible for collecting and analy
zing minority and.ethnic data to determine racial 
characteristics of the affected community.324 

FNS maintains a national data bank that al
lows it to collect and analyze racial/ethnic par
ticipation data for each FNS-assisted program, 
but it does not collect data on eligible partici
pants. Furthermore, FNS collects participation 
data by racial and ethnic groups annually in the 
food stamp program and biennially in the WIC 
program.325 However, FNS does not have a sys
tem for establishing eligibility by racial/ethnic 
groups and comparing participation rates to eli
gibility rates. 326 

Although FNS collects participation data, it 
does not compare them with census data. The 
FNS includes the data in its Civil Rights Imple
mentation Plans and uses it to observe trends in 
program participation from year to year. It does 

321 According to FNS, it relies on ongoing Management Evaluation Reviews to assess the civil rights compliance of State 
agencies. Glickman letter, attachment, p. 7. 

322 See Brantley and McColl interview, pp. 3, 5. 

323 FNS Instruction 113-1, Part Three, Data Collection and Reporting, p. 3-1. 

324 USDA/FNS Survey, Q. 25(e) (f), p. 18. 

325 Glickman letter, attachment, p. 7. See also Brantley andMcColl interview, p. 6; USDA/FNS Survey, Q. 59, p. 39. See also, 
Brantley interview, documents provided, document no. 6, Food and Nutrition Service, Financial Management Program 
Information Division, Data Base Monitoring Branch, June 1992, January 1993, and November 1993, "Commodity Sup
plemental Food Program (CSFP) For Women, Infants, Children and Elderly Racial Participation," for April 1993 and April 
1992; "Food Stamp Program, Racial Ethnic Household Participation," July 1991. 

326 Brantley and McColl interview, p. 6. 
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not use the information in enforcement activities. 
The data are strictly information for the agen
cy.327 

FNS' data collection and analysis system has 
not improved since a 1975 U.S. Department of 
Justice report, which criticized FNS' failures to 
"implement USDA civil rights directives to obtain 
and evaluate racial and ethnic participation and 
eligibility data in the food stamp program."328 

FNS cannot fully determine whether its programs 
operate in compliance with Title VI without a 
system that allows it to compare program par
ticipants with the eligible population. 

Civil Rights Implementation Plans 
The Commission reviewed FNS' Civil Rights 

Implementation Plans for fiscal years 1991, 1992, 
and 1993. The 1991 Civil Rights Implementation 
Plan is its base year plan covering the goals and 
objectives during the 3-year period.329 

]n the fiscal year 1991 Civil Rights Implemen
tation Plan, FNS presented four long-range goals 
and four major objectives. 330 The long-range goals 
were: 1) efforts to make State agencies more of a 
"cooperator and partner" in all compliance ac
tivities; 2) initiatives aimed at more support for 
the 1890 land grant universities; 3) new methods 

for reviewing and evaluating programs for civil 
rights compliance, including the use of data, desk 
reviews and onsite reviews; and 4) streamlining 
the civil rights complaints process.331 

The 1991 Civil Rights Implementation Plan 
also listed major objectives to achieve the four 
major goals: 1) developing additional training 
methods for State agency personnel; 2) exploring 
new methods of reviewing and evaluating pro
grams for d.vil rights compliance; 3) using avail
able information such as racial/ethnic data, desk 
reviews and other compliance reports to assist in 
assessing the compliance posture of State agen
cies; and 4) developing a complaint processing 
system that allows for more State agency han
dling of complaints. 332 

Generally, FNS' goals and objectives focus on 
improving communication guidance and training 
efforts with its State and local agency recipients. 
Regional civil rights directors plan to conduct 
routine monitoring and civil rights training for 
State agencies during training seminars, onsite 
visits, and other co.mpliance enforcement activ
ities.333 The goals and objectives also address in
itiatives to conduct systematic and planned FNS 
civil rights' programs training for agency head 
civil rights/EEO sta:ff.334 

327 Ibid. See also ibid., documents provided, document no. 4, "Partial Listing of Data Fields for the 'Tracking' System." 

328 U.S. Department of Justice, Civil Rights Division, Federal Programs Section, "Evaluation of Title VI Enforcement in the 
Food Stamp Division of the Food and Nutrition Service, U.S. Department of Agriculture," December 1975, p. 4. The report 
said, "[a] comparison of participation and eligibility data by race and ethnicity in disaggregate totals (e.g., by county) is 
fundamental to establishing priorities for indepth compliance reviews in large grant programs such as the food stamp 
program." Ibid. The Department of Justice concluded that "FNS has never reviewed the extent of nonparticipation by 
minority public assistance households although it has a data system which could, with slight modification, be used for that 
purpose." Ibid, p. 10. It further stated, "the FNS implementation of USDA racial/ethnic data policy with respect to the food 
stamp program represents something less than a maximum effort and falls considerably short of the ingenuity requested by 
the Secretazy in designing an effective data system." Ibid., p. 7. Six of the report's 16 recommendations addressed the 
collection ofracial and ethnic data for the food stamp program. See ibid., pp. 12-26. 

329 USDA/FNS FY 1991 Implementation Plan, p. 1. 

330 Ibid., pp. 11-12. 

331 Ibid. 

332 Ibid. 

333 U.S. Department of Agriculture, Food and Nutrition Service, "Fiscal Year 1993 Civil Rights Implementation Plan," p. 11. 

334 Ibid., p. 11. 
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rhe FNS plans do not conform to the guidelines 
promulgated by the U.S. Department of Jus
tice.335 The plans discuss generally the respon
sibilities of FNS/CRD, the regional civil rights 
directors, and the State agencies but do not give 
sufficient details on FNS' approach to civil rights 
enforcement for either the Department of Justice 
or the general public to evaluate their perfor
mance. The plans' goals and objectives do not 
indicate ways of measuring accomplishment or 
time frames for completion, as required by the 
Department of Justice. In addition, the plans do 
not have at least one major objective for ea~h of 
the enforcement areas, such as complaint process
ing, preaward review, postaward review, enforce
ment monitoring, legal and administrative sup
port, staff training, and technical assistance, as 
required by the Department of Justice. The plans 
do not discuss the goals and objectives in the 
context of the FNS budget, staffing, and work
load. Finally, because the plans does not relate 
progress reports to the goals and objectives, it is 
impossible to assess whether the FNS has 
achieved its goals and objectives. Thus, the FNS 
plans do not accomplish the purpose for which 
they were designed by the Department of Justice. 
In particular, the FNS does not use them as man
agement tools. 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 

Organization 
Finding: The organizational structure of civil 
rights enforcement at the Food and Nutrition Ser
vice (FNS) is inadequate in several respects. 
First, FNS combines internal and external civil 
rights responsibilities in the same office, its Civil 

Rights Division (CRD), and in the case of the 
regional civil rights directors, the same person. 
Thus, FNS does not have separate budget and 
staff for external civil rights activities. Second, 
the Director of CRD does not have line authority 
over the regional civil rights directors, who con
duct most of the agency's day-to-day Title VI en
forcement activities. Finally, the Director of CRD 
does not report directly to the Administrator of 
FNS.336 
Recommendation: FNS should restructure its 
civil rights function. The civil rights office should 
be removed from the Office of Management, and 
its Director should report directly to the Admin
istrator of FNS. FNS should have separate re
gional staff assigned to internal and external civil 
rights functions. Finally, regional civil rights staff 
should report to the head of the FNS' civil rights 
office and not to the regional administrators. 

Budget, Staffing, and Workload 
Finding: The FNS budget does not include .a 
separate amount for external civil rights general
ly or Title VI specifically, nor does FNS have in 
place an information management system 
capable of tracking jts expenditures on Title VI 
activities.337 

Recommendation: CRD should put in place an 
information management system that permits it 
to track its expenditures on different civil rights 
activities. CRD should use the system to analyze 
its expenditures and resource assignments in re
lationship to its workload. CRD should use this 
information in developing an annual civil rights 
enforcement plan. 338 

Finding: Title VI enforcement at FNS has suf
fered because CRD's resources have remained 
constant as its overall civil rights workload has 
increased.339 

335 U.S. Department of Justice, "Guideline for Agency Implementation Plans Required by Executive Order 12,250, 'Leadership 
and Coordination ofNondiscrimination Laws.'" These guidelines are discussed in chapter 4. 

336 See pp. 275-78. 

337 See p. 278. 

338 See p. 278. 

339 See p. 278. 
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Recommendation: CRD should use its informa
tion management system to analyze trends in its 
civil rights expenditures and workload across dif
ferent civil rights activities and demonstrate the 
need for increased resources for Title VI enforce
ment. FNS should commit itself to providing the 
resources needed to perform effective Title VI 
enforcement. 

Instructions, Policies, Procedures, and 
Guidelines 
Finding: FNS' civil rights enforcement instruc
tion clearly spells out FNS' civil rights enforce
ment procedures and the relative responsibilities 
of different FNS components. Furthermore, FNS 
has program-specific instructions that satisfy the 
Department of Justice's requirement for separate 
Title VI guidelines for each federally assisted pro
gram. Therefore, FNS' instructions serve as a 
comprehensive and sound basis for its Title VI 
enforcement program. 340 

Recommendation: FNS should retain its exist
ing internal Title VI instructions. Other USDA 
agencies should consider issuing similar instruc
tions for their own federally assisted programs. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: FNS has an active preaward review 
program. However, FNS relies heavily on States 
to conduct preaward reviews and does not ade
quately monitor the States' performance of their 
preaward review obligations. For instance, FNS 
does not require the States to submitinformation 
on their pr_eaward reviews in their quarterly 
reports.341 

Recommendation: FNS should extend its re
porting requirements of States to ensure that the 
quarterly reports submitted by the States to the 
FNS regional civil rights directors include infor
mation on all applications for FNS assistance. 
FNS should require States to submit the following 
information for each application it receives: 

340 See pp. 278-79. 

341 See pp. 280-81. 

342 See pp. 281-82. 

• whether the State conducted a preaward 
review, 
• a summary of the information considered in 
the review, 
• a copy of the State's letter of finding, and 
• information about any corrective actions re
quired and whether the applicant agreed to 
implement them. 

FNS should task its regional civil rights directors 
with reviewing the information on preaward re
views included in the States' quarterly reports, 
determining whether the States are fulfilling 
their responsibility of conducting reviews of each 
applicant prior to awarding funds, assessing the 
quality of the States~ preaward reviews, and pro
viding the States with technical assistance where 
necessary. FNS should assign additional civil 
rights staff to its regional offices to permit them 
to perform these duties effectively. 

Postaward Reviews 
Finding: FNS has an active postaward review 
program. FNS' civil rights and program-specific 
instructions contain detailed postaward review 
procedures. FNS conducts a fair number of post
award reviews of its recipients each year. How
ever, virtually all of these postaward reviews are 
conducted by State agencies, not FNS, and FNS 
does not monitor how well the States perform this 
task. Thus, FNS does not ensure that its com
pliance reviews ofrecipients are of sufficient qual
ity to uncover and resolve instances of non
compliance with Title VI. 342 

Recommendation: FNS should extend its re
porting requirements of States to incorporate a 
requirement that they include information on 
their compliance reviews in their quarterly re
ports. For all subrecipients, the States should 
provide the following information: 

• whether the subrecipient underwent a post
award review, 
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• whether the review was onsite or desk audit, 
• a summary of the information considered in 
the review, 
• a copy of the letter of finding, and 
• information about any corrective action re
quired or taken. 

The FNS regional civil rights directors should 
review the information in the States' quarterly 
reports, assess the quality of the States' post
award reviews, and offer technical assistance 
where necessary. In addition, periodically; the 
FNS directors should conduct postaward reviews 
jointly with the State civil rights staff to learn 
more about how the States conduct the reviews 
and to provide further technical assistance on 
how to conduct proper postaward reviews. FNS 
should assign additional civil rights staff to its 
regional offices to permit them to perform these 
duties effectively. 

Complaint Processing and Complaint 
Investigations 
Finding: Under a memorandum of understand
ing with OCRE, FNS has been delegated respon
sibility for processing discrimination complaints 
relating to its federally assisted programs. FNS, 
in tum, delegates much of its complaint process
ing authority to States. FNS has prepared com
plaint processing instructions for the States. 
However, FNS does not have sufficient resources 
to monitor effectively the quality of the States' 
complaint investigation activities. 343 

Recommendation:FNS should assign sufficient 
civil rights staff to the FNS regional offices to 
permit them to monitor the quality of States' 
performance of their complaint processing and 
investigations responsibilities. 

343 See pp. 282-83. 

344 See p. 284. 

345 See p. 285. 

Outreach and Education 
Finding:Although FNS strives to meet the needs 
of limited-English-proficient persons, generally, 
FNS does not conduct sufficient outreach and 
education on Title VI.344 

Recommendation: CRD should provide leader
ship to the FNS regional offices and State re
cipients on outreach and education. The Division 
should develop a strategic plan for informing the 
recipients, participants, beneficiaries, and the 
general public about Title VI and other civil rights 
statutes as they apply to FNS-funded programs. 
The strategic plan should clearly indicate the 
roles to be played by CRD, the FNS regional 
offices, and the State recipients in ensuring that 
FNS' outreach and education efforts are ade
quate. Not only should FNS include non
discrimination statements in English and other 
languages on its printed materials, but it should 
use other means of providing information about 
Title VI, such as displaying nondiscrimination 
posters, developing a brochure explaining the 
civil rights requirements of each program, and 
providing information at conferences and other 
forums attended by program recipients, partici
pants, and intended beneficiaries. 

Staff Training 
Finding: Although the Director of FNS/CRD ac
knowledges that formal Title VI training is 
needed, FNS only provides formal civil rights 
training to its civil rights staff in the regional 
offices.345 

Recommendation: In addition to providing for
mal civil rights training to new regional civil 
rights staff, FNS should provide formal Title VI 
training to all civil rights staff. FNS should en
sure that all civil rights staff continue to receive 
formal training on a periodic basis, to refresh, 
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deepen, and extend their Title VI knowledge and 
to keep them abreast of new Title VI develop
ments. For instance, training should cover the 
implications of the Civil Rights Restoration Act of 
1987 for Title VI enforcement and mechanisms for 
enforcing Title VI for block grant programs. 

Oversight of State Agencies 
Finding: FNS delegates considerable responsi
bility for day-to-day Title VI enforcement to its 
State recipients, but does not monitor their Title 
VI compliance programs adequately. In partic
ular, although FNS regional staff visit the States 
on an annual basis to provide technical assis
tance, FNS' monitoring of States relies primarily 
on annual self-assessment reports submitted by 
the States.346 

Recommendation: FNS regional offices should 
conduct periodic, indepth monitoring reviews of 
the States' Title VI compliance programs. These 
reviews should begin with review of all quarterly 
and annual reports submitted by the States but 
be based primarily on onsite visits during which 
regional civil rights staff interview State civil 
rights staff, recipients, program participants, 
community groups, and civil rights groups; re
view the State compliance review and complaint 
investigation files; evaluate the States' proce
dures and data collection systems; and provide 
technical assistance to State staff. 

Data Collection, Reporting 
Requirements, and Analysis 
Finding: FNS does not have in place an adequate 
system for collecting and analyzing data from 
recipients.347 

Recommendation: CRD should develop and im
plement a data collection and analysis system. It 
should develop instructions specifying what sort 

346 See pp. 285-86. 

347 See pp. 286-87. 

348 See pp. 287-88. 

of information States must collect from their sub
recipients, including data by race, color, and na
tional origin, on program participants, appli
cants, and the eligible population. In addition, it 
should create a system for analyzing the data it 
collects from States. This system should compare 
routinely the eligible population for FNS pro
grams with program applicants and program par
ticipants, by race, color, and national origin. FNS 
should use this information to help it in determin
ing whether protected groups are under
represented in FNS-funded programs, and, if so, 
whether they face barriers to equal opportunity to 
participation in those programs. 

Civil Rights Implementation Plans 
Finding: FNS' Civil Rights Implementation 
Plans do not conform to the requirements of the 
U.S. Department of Justice's "Guideline for Agen
cy Implementation Plans Required by Executive 
Order 12,250, 'Leadership and Coordination on 
Nondiscrimination Laws.'"348 

Recommendation: FNS should develop its Civil 
Rights Implementation Plans in conformance 
with the Department of Justice guidelines. In 
particular, FNS' Civil Rights Implementation 
Plans should provide a broad outline of FNS' Title 
VI enforcement program, including its scope, or
ganization, budget, and staffing, and the extent to 
which it conducts various civil rights activities. 
Furthermore, the plans should develop the goals 
and objectives section and the progress report 
section in accordance with the Department of 
Justice's mandate that the plans be used as a 
management tool by FNS. Thus, goals and objec
tives should be precise, have specific timeframes 
for accomplishing them, and be based on a realis
tic assessment ofbudget and staff resources avail
able for civil rights enforcement. 
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Farmers Home Administration 
The Farmers Home Administration (FmHA) 

provides supervised credit assistance through 
various loan and grant programs to rural resi
dents. This assistance supports family farms, pro
vides housing, provides economic support to dis
aster victims, and fosters rural economic develop
ment.349 FmHA provides loans and grants for 
farm ownership and operating loans, rural rental 
housing and other facilities for the elderly, 
mutual self-help housing grants, area develop
ment recreational, technical assistance, and plan
ning grants, and soil and water loans to associa
tions.350 In 1992, FmHA distributed $6.8 billion to 
87,000 recipients, including State and local agen
cies, individuals, cooperatives and corporations, 
profit and nonprofit organizations, independent 
farmers and ranchers, and tenants. 351 

The FmHA Federally Assisted 
Programs 

FmHA administers the following federally as
sisted programs: 

• Farm ownership loans assist eligible farm
ers, ranchers, and farming cooperatives352 to 
install or improve recreational facilities or 
other nonfarm enterprises. 353 

• Farm operating loans to owners of family 
farms354 to install or improve recreational facil
ities or other nonfarm enterprises.355 

• Community facility loans356 assist owner or 
tenant family farmers and ranchers in repair
ing or improving disaster victims' operations to 
financially sound basis. 357 

• Rural rental housing and related facilities for 
elderly persons and families of low income358 

that construct, purchase, improve, or repair 
rental or cooperative housing. 359 

• Rural cooperative housing360 loans to indi
viduals, cooperatives, nonprofit organizations, 
State or local agencies, and other organizations 
to construct, purchase, or improve rural coop
erative housing. 361 

349 U.S. Commission on Civil Rights, Suruey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of1964, December 1993, completed by the U.S. Department of Agriculture, 
Farmers Home Administration, attachment 1, "Organization" (hereafter cited as USDA/FmHA Survey). 

350 7 C.F.R. § 15 Appendix A to Subpart A (hereafter Appendix to Subpart A). 

351 U.S. Department of Agriculture, Farmers Home Administration, "Fiscal Year 1992 Civil Rights Implementation Plan," 
workload and performance data, p. 11 (hereafter cited as USDA/FmHA FY 1992 Implementation Plan); Catalog ofFederal 
DomesticAssistance, vol. 1, pp. 50-64. 

352 Ibid., p. 51. 

353 Appendix to Subpart A. 

354 Catalog ofFederal Domestic Assistance, vol. 1, p. 50. 

355 Appendix to Subpart A. 

356 Ibid. 

357 CatalogofFederalDomesticAssistance, vol.1, p. 48. 

358 Appendix to Subpart A. 

359 Catalog ofFederal Domestic Assistance, vol. 1, p. 54. 

360 Appendix to Subpart A. 

361 CatalogofFederalDomesticAssistance, vol.1, p. 54. 
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• Rural housing site loans362 to assist private 
or public nonprofit organizations interested in 
providing sites for housing and to acquire and 
develop lands in rural areas.363 

• Farm and labor housing loans364 to farmers, 
family farm partnerships, and corporations to 
construct, repair, ·or purchase year-round or 
seasonal housing. 365 

• Farm labor housing grants366 to domestic 
farm laborers provide decent, safe, and san
itary low-rent housing and related facilities. 367 

• Mutual self-help housing grants (technical 
assistance grants)368 provide financial support 
for programs of technical and supervisory as
sistance that will aid needy very-low- and low
income individuals and their families in carry
ing out self-help housing efforts in rural 
areas.369 

362 Appendix to Subpart A. 

363 CatalogofFederalDomesticAssistance, vol.1, pp. 53-4. 

364 Appendix to Subpart A. 

365 CatalogofFederalDomesticAssistance, vol. 1, p. 49. 

366 Appendix to Subpart A. 

367 Catalog ofFederal Domestic Assistance, vol. 1, p. 49. 

368 Appendix to Subpart A. 

369 Catalog ofFederal Domestic Assistance, vol. 1, p. 57. 

370 Appendix to Subpart A. 

371 CatalogofFederalDomesticAssistance, vol.1, p. 57. 

372 Appendix to Subpart A. 

373 Catalog ofFederal Domestic Assistance, vol. 1, p. 51. 

374 Appendix to Subpart A. 

375 CatalogofFederalDomesticAssistance, vol. l, p. 51. 

376 Appendix to Subpart A. 

377 Catalog ofFederal Domestic Assistance, vol. 1, p. 55. 

378 Appendix to Subpart A. 

• Technical and supervisory assistance 
grants370 for nonprofit organizations to hire 
personnel who carry out a program of technical 
assistance for self-help housing in rural 
areas.371 

• Individual recreation loans372 help farmers, 
ranchers, a:Iid cooperatives carry out such proj
ects as financing nonfarm enterprises and de
veloping energy-conserving measures. 373 

• Recreation association loans374 assist corpo
rations, partnerships, and joint operations to 
finance nonfarm enterprises such as improving 
farm-forest projects.375 

• Private enterprise grants376 to cooperatives, 
corporations, and joint partnerships facilitate 
improvement, protection and proper use of 
farmland for conservation purposes. 377 

• Indian tribal land acquisition loans378 are 
available to any recognized Indian tribe to 
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acquire land within tribal reservations and 
Alaskan communities. 379 

• Grazing association loans380 to eligible farm
ingpartnerships,joint operations, and corpora
tions to level lands, carry out basic land treat
ment for grazing, and for other related 
conservation measures. 381 

• Irrigation and drainage association382 loans 
improve and protect farmlands through drain
age offarmland and other related conservation 

383measures. 

• Area development assistance planning grant 
program384 provides funds to eligible organiza
tions and individuals to plan and develop basic 
land.~reatment practices. 385 

• Resource conservation and development 
loans386 to eligible applicants for conservation 
and land resource development. 

• The rural industrial loan program387 facil
itates improvement for the proper use of farm
land in rural areas.388 

379 Catalog ofFede.ral Domestic Assistance, vol. 1, p. 58. 

380 Appendix to Subpart A. 

381 Catalog ofFede.ral Domestic Assistance, vol. 1, p. 55. 

382 Appendix to Subpart A. 

383 Catalog ofFederal Domestic Assistance, vol. 1, p. 55. 

384 Appendix to Subpart A. 

385 Catalog ofFede.ral Domestic Assistance, vol. 1, p. 55. 

386 Appendix to Subpart A. 

387 Ibid. 

388 Catalog ofFede.ral Domestic Assistance, vol. 1, p. 55. 

389 Appendix to Subpart A. 

390 Ibid. 

391 CatalogofFede.ralDomesticAssistance, vol.1, p. 55. 

392 Appendix to Subpart A. 

393 Ibid. 

394 Catalog ofFede.ral Domestic Assistance, vol. 1, p. 55. 

• The rural renewal and resource conservation 
development, land conservation and land 
utilization389 program provides funds to eligi
ble individuals and organizations to improve 
farmlands in rural areas. 

• Soil and water conservation, recreational 
facilities and uses, and pollution abatement 
facilities loans390 provide funds to eligible 
individuals and organizations to facilitate im
provement and proper use of farmlands in 
many different areas, including forestation, 
water resource development and the develop
ment of pollution facilities.391 

• Watershed protection and flood prevention 
program392 provides funds to prevent damages 
due to flooding and other water buildup. 

• Water and waste facility loans and grants393 

facilitate improvement and development of 
water resources and carry out pollution control 
and abatement on farms.394 
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Organization, Budget, Staffing, and 
Workload of the FmHA Civil R,ights 
Enforcement Function 
Organization and Responsibilities of EOS 

FmHA's civil rights/equal employment oppor
tunity (EEO) office is called the Equal Oppor
tunity Staff (EOS). The EOS has both internal 
and external civil rights responsibilities.395 The 
Director of the EOS reports directly to the Admin
istrator who is the head of the agency (FmHA). 
However, under the recent USDA reorganiza~ion, 
the Director reports directly to the Under Sec
retary for Rural Economic and Community 
Development.396 

EOS is located in FmHA's headquarters .office 
in Washington, D.C. EOS is divided into two 
branches. The Equal Employment Opportunity 
Branch carries out FmHA's internal civil rights 
responsibilities. Currently, it has six staff mem
bers who ai;e assigned to processing FmHA's in
ternal Title VII/EEO complaints and two staff 
members who are assigned to special emphasis 
programs.397 

The Equal Opportunity Program Compliance 
Branch (hereafter Program Compliance Branch) 
is responsible for external and internal civil rights 
enforcement, including Title VI, Title IX, the Age 
Discrimination Act, section 504 of the Rehabilita
tion Act, the Equal Credit Opportunity Act, and 

Title VIJI of the Fair Hou~ing Act. The Program 
Compliance Branch's primaiyresponsibiliti(;ls are 
to manage the processing of external program 
complaints, to respond to requests made ,by 
OCRE, and to monitor the program activi~ies of 
the FmHA State, district, and county offices with 
respect to civil rights compliance. It also provides 
civil rights and compliance training to all field 
personnel.398 Altogether, the Program Compli
ance Branch has nine staff members, including a 
branch chief, five equal opportunity specialists, 
three support staff, and two clerical staff. 399 

The organizational structure of EOS is ade
quate to ensure effective Title VI enforcement at 
the FmHA. The Director of EOS reports directly 
to the Administrator, giving him the necessary 
in,fluence within the agency to ensure that Title 
VI enforcement is made an agency priority. Fur
thermore, within EOS, external and internal civil 
rights responsibilities are divided into two sep
arate offices. This division should protect Title 'VI 
enforcement against any tendencies to let equal 
employment opportunity activities take priority 
over external civil rights activities. However, the 
agency also administers and has oversight re
sponsibilities for federally conduc'ted programs. 
FmHA stated that additional civil rights laws 
affect the agency programs, and, therefore, staff-. 
ingis inadequate.400 

395 See Carlton L. Lewis for Cheryl Prejean-Greaux, Acting Director, Equal Opportunity Staff, Farmers Home Administration, 
U.S. Department of Agriculture, memorandum to the U.S. Commission on Civil Rights, June 29, 1994, Q. 3, and attachment 
no. 2; "List of Major Civil Rights Laws Affecting the Delivery of FmHA Programs" (hereafter cited as Prejean-Greaux 
memorandum). With respect to federally assisted programs, in addition to Title VI, EOS is responsible for enforcing the 
Equal Credit Opportunity Act, 15 U.S.C. §§ 1691-169lf (1988 & Supp. V 1993); the Fair Housing Amendments Act of1988, 
42 U.S.C. §§ 3601-3619, 3631 (1988& Supp. V 1993); section 504 of the Rehabilitation Act of 1975, U.S.C. § 794 (1988 & 
Supp. V 1993); Title IX of the Education Amendment Act of 1972, 20 U.S.C. §§ 1681-1688 (1988); and Executive Order 
11,246, 3 C.F.R. 339 (1964-1965), reprinted in 42 U.S.C. § 2000e (1988). 

396 USDA/FmHA Survey, Q. 20, p. 16. 

397 Cheryl Prejean-Greaux, Acting Director, Equal Opportunity Staff, Farmers Home Administration, U.S. Department of 
Agriculture, interview in Washington, D.C., June 22, 1994, pp. 1-2 (hereafter cited as Prejean-Greaux interview). 

398 Glickman letter, attachment, p. 8. 

399 Ibid. See also Prejean-Greaux interview, p. 1. 

400 Glickman letter, attachment, p. 8. 
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FmHA State Offices 
In addition to its EOS staff, FmHA has State 

civil rights coordinators/managers in each of its 
State offices in collateral-duty or full-time posi
tions.401 FmHA relies on its personnel to imple
ment most of its day-to-day civil rights enforce
ment activities. EOS's primary role involves 
policy development, oversight, training, and com
plaint processing.402 The State offices have both 
internal and external civil rights responsibilities. 
FmHA has no direct authority over these State 
office personnel, who report to FmHA's Associate 
Administrator.403 This organizational structure is 
likely to impede FmHA's civil rights enforcement, 
because it does not give the civil rights office 
oversight over FmHA staff who conduct day-to
day civil rights enforcement activities. 

The State directors have primary responsibil
ity for administering a civil rights compliance 
program in their States.404 They are assisted by 
designated staff, called "civil rights coordinators" 
or "civil rights mangers."405 According to FmHA, 
the positions of State civil rigp.ts coordinators and 
managers "require extensive knowledge in the 
area of civil rights. These coordinators and 
managers serve as experts in civil rights enforce-

401 Glickman letter, attachment, p. 8. 

402 Ibid. 

ment and act as assistants to the State Directors, 
providing technical assistance in areas of non
discrimination, civil rights, and equal opportunity 
related to FmHA programs and administrative 
activities.'>406 The State civil rights managers and 
coordinators participated with State directors as 
key staff members in the planning, development, 
implementation, monitoring, and enforcement of 
all other civil rights laws and programs.407 The 
State civil rights coordinators and managers also 
are responsible for coordinating their efforts to 
ensure uniform enforcement across the 
country.408 

In 1987, EOS began permitting State offices to 
fill the State civil rights coordinator/manager po
sitions with full-time and collateral-duty equal 
opportunity specialists. 409 Whether a State has a 
full-time civil rights manager depended on the 
State director's needs and the "amount of activity" 
within the State.410 As of June 1994, 12 States 
had full-time civil rights managers411 who spend 
100 percent of their time on civil rights activities. 
However, the majority of States had assigned 
these duties only as a collateral assignment.412 

The Acting Director explained that the collateral
duty coordinators are "not giving 100 percent to 

403 Prejean-Greaux interview, p. 1.; USDA/FmHA Survey, attachment no. 1, Organization. 

404 USDA/FmHA Survey, attachment no. 1-, Organization. 

405 Prejean-Greaux interview, p. 2. "Managers" are full-time civil rights staff, and "coordinators" are staff assigned civil rights 
responsibilities as a collateral duty. Ibid. 

406 Prejean-Greaux memorandum, Q. 6. 

407 Glickman letter, attachment, p. 9. 

408 USDA/FmHA Survey, attachment no. 1, Organization. 

409 Prejean-Greaux memorandum, attachment no. 3, "Position Management Review of State Civil Rights Coordinator Posi
tions," p. 1. 

410 Glickman letter, attachment, p. 9. 

411 Prejean-Greaux memorandum, Q. 6. The States were Arkansas, California, Colorado, Michigan, Mississippi, New Mexico, 
North Carolina, South Carolina, Tennessee, Texas, Wisconsin, and Virginia. 

412 Prejean-Greaux memorandum, attachment no. 3, "Position Management Review of Civil Rights Coordinator Positions," p. 1. 
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civil rights. They give 20 percent of their time to 
civil rights activities."413 She stressed that FmHA 
needs more full-time State civil rights managers 
for an effective field civil rights operation.414 

Without staff devoted full-time to civil rights en
forcement, the FmHA State offices are likely to 
enforce Title VI ineffectively. Part-time staffcan
not develop sufficient familiarity with civil rights 
statutes, including Title VI, to be able identify 
instances of noncompliance, which are often sub
tle and require considerable experience to recog
nize. 

Budget, Staffing, and Workload of FmHA 
FmHA has a separate budget allotment for 

EOS generally, and for Title VI enforcement, in 
particular.415 Thus, FmHA can track its expendi
tures on Title VI and make informed decisions 
about resource allocation in comparison to 
workload. 

FmHA's total civil rights budget increased 
from $3.3 million in 1988 to $10.1 million in 1993, 
but in 1994, it decreased to $7. 7 million. The 
FmHA Title VI expenditures also rose over time, 
from $1.5 million in 1988 to $7.3 million in 
1993.416 

In June 1994, EOS had a total staff of 24, 10 
of whom were assigned to the Program Com-

pliance Branch, and 52 State civil rights 
coordinators/managers, of whom 12 were full
time.417 Given that FmHA has responsibility five 
civil rights statutes in addition to Title VI, staff
ing for civil rights programs is inadequate. 

FmHA reported that the civil rights workload 
of EOS and the State offices has grown over time 
because of downsizing in FmHA county and dis
trict offices and because of new civil rights regula
tions.418 Furthermore, EOS has confronted an in
flux of new complaints.419 

USDA Reorganization 
Under the USDA departmentwide reorganiza

tion, FmHA, the Rural Electrification Adminis
tration, and the Rural Development Administra
tion have merged.420 EOS expects to receive an 
additional 25 FTEs to serve the civil rights needs 
of the merged agency heads adequately. The addi
tional FTEs will be assigned to the State direc
tors.421 The reorganization will evaluate the need 
to increase the number of full-time State civil 
rights coordinators422 Since full-time civil rights 
managers are more effective, this change will im
prove FmHA's civil rights enforcement pro
gram.423 

413 In its followup letter, FmHA indicated that collateral-duty officers give 10-50 percent of their time to civil rights activities. 
Glickman letter, attachment, p. 9. 

414 Prejean-Greaux interview, p. 3. Ms. Greaux also stressed the need for the State civil rights coordinators positions to be 
upgraded so they can interact effectively with the senior level State directors. Ibid. 

415 USDA/FmHA Survey, Q. 29, p. 20; Prejean-Greaux memorandum, attachment no. 8, response to USDA/FmHA Survey, Qs. 
33, 34, pp. 23, 24. 

416 Prejean-Greaux memorandum, attachment no. 8, USDA/FmHA Survey, Qs. 33, 34, pp. 23, 24. The figure for 1994 is not 
available. 

417 Ibid., Qs. 4 and 5. 

418 USDA/FmHA Survey, Q. 28, p. 20. 

419 Prejean-Greaux interview, p. 5. 

420 Ibid., p. 3 .. 

421 Ibid. 

422 Glickman letter, attachment, p. 9. See also Prejean-Greaux interview, p. 3. 

423 Glickman letter, attachment, p. 9. 
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Memorandum of Understanding 
Between the Rural Development 
Administration and the Farmers 
Home Administration 

Under a memorandum of understanding with 
the Rural Development Administratio~, FmHA 
has taken on the responsibility of administering a 
civil rights program for, as well as providing other 
administrative services to, the Rural Develop
ment Administration on an interim basis. The 
Rural Development Agency, created in 1990, was 
to. take over these functions gradually as it began 
to establish itself as an agency. Meanwhile, to 
ensure "continued service to the public and for 
protection of the Federal interests and rights," 
under the memorandum of understanding, 
FmHA has. agreed to provide the ''broad range" of 
services necessary for the Rural Development Ad- -
ministration to carry out its mandate, including 
civil rights enforcement. 424 

FmHA intended its civil rights budget to per
mit administration of a civil rights program en
compassing both agency heads.425 FmHA's EOS, 
FmHAState directors, and State civil rights coor
dinators/managers conduct compliance and mon
itoring activities for the Rural Development Ad
ministration.426 

The Department of Justice requires FmHAand 
the Rural Development Administration to de-

velop a joint~ annual Civil Rights Implementation 
Plan. The Civil Rights Implementation Plan 
should provide an overview of their efforts to de
liver federally assisted and conducted programs 
in a nondiscriminatory manner. 427 

Under the USDA departmental reorganization 
plan, which merges the Rural Development Ad
ministration and the FmHA, the memorandum of 
understanding and its provisions are nullified.428 

FmHA Instructions, Policies, 
Procedures, and Guidelines 

In addition to USDA's Title VI regulations, 
FmHA implements its own civil rights instruc
tions.429 

Instruction 1901-E 
From the mid-1970s through 1994, FmHA has 

implemented Instruction 1901-E, entitled "Civil 
Rights Compliance Requirements," which was is
sued in 1975 and approved by the Department of 
Justice in 1976.430 

Instruction 1901-E provides policies and pro
cedures for FmHA implementation of the nondis
crimination requirements of Title VI and, in addi
tion, Title VIII of the Civil Rights Act of 1968, 
Executive Order 11246, and the Equal Credit Op
portunity Act of 1974.431 The instruction specifi
cally identifies all agency programs and activities 
covered by Title VI432 and provides a detailed list 

424 U.S. Department of Agriculture, Farmers Home Administration, Memorandum ofUnderstanding with the Rural Develop
ment Administration, U.S. Department of Agriculture. 

425 U.S. Department of Agriculture, Farmers Home Administration and Rural Development Administration, "Plan for Ad
ministering Federal Assistance Programs and Activities for Fiscal Year 1993," p. 6 (hereafter cited as USDA/FmHA/RDA 
FY ;993 Implementation Plan). 

426 Ibid., pp. 5-6. 

427 Ibid., p. 1. Annually, Congress requires HUD and FmHAto submit an Annual Report "on Housing Beneficiaries." Glickman 
letter; attachment, p.9. 

428 See Prejean-Greaux interview, p. 2. 

429 U.S. Department ofAgriculture, Farmers Home Administration, Chapter XVIII, Part 1901-Program-Relatedinstructions, 
Subpart E Civil Rights Compliance Requirements (Apr. 25, 1979) (hereafter cited as USDA/FmHA Instruction§ 1901). 

430 Id. § 1901E. 

431 Id. § 1901E.201. 

432 Id. § 1901.204(a). 
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of the prohibited forms of discrimination.433 This 
list is identical to the list in USDA's Title VI 
regulations. 

Instruction 1901-E outlines procedures for 
compliance reviews, but it does not cover pre
award reviews and gives little detail on complaint 
investigations. Although the instruction gives 
considerable detail on the process ofconducting a 
compliance review, it does not address the stand
ards used in the reviews. Furthermore, Instruc
tion 1901-E does not contain procedures to ad
dress program managers and recipients' non
compliance with Title VI. For these procedures, 
FmHA uses USDA's Title VI regulations. 434 

As far back as 1980, the Department ofJustice 
noted some problems with Instruction 1901-E. In 
an evaluation of Title VI enforcement at FmHA, 
the Department of Justice reported: "[The] 
Farmers Home [Administration] has not devel
oped a compliance guideline or instruction which 
sets out the procedures and standards for deter
mining the compliance posture ofits funded proj
ects. As a result, there is no useful instrument to 

"435= • T"tl VIstructure an eu.ect1ve 1 e program. 
FmHA recognized the problems with its instruc
tion. According to its 1991-1994 Civil Rights Im-
plementatfon Plan, "FmHA identifies major 
policy issues through legislation enact~d ?Y C?~
gress. New laws and amendments to ex1stmg civil 
rights laws have a major impact on FmHA civil 
rights enforcement. We [FmHA] lack an up-to-

433 Id.§ l901.202(a) (1). 

date Agency civil rights regulation and are unable 
to apply new policies. "436 

Draft Instruction 1940-D 
In 1991, FmHA proposed to replace Instruction 

1901-E with a new, revised instruction, 1940-
D.437 FmHA was developing the new instruction 
to bring its civil rights enforcement policies in line 
with laws and regulations not included in the 
previous instruction. Originally, the Program 
Complia'.nce Branch ofEOS proposed to complete 
revisions of the new instruction by December 
1991 and to enforce the instruction by 1993.438 In 
June 1994, the Acting Director of EOS said that 
the new instruction had been approved internally 
and was ready to be issued. However, EOS was 
awaiting passage ofthe departmental reorganiza
tion plan before implementing the draft instruc
tion.439 In October 1994, the Acting Director of 
EOS indicated that EOS was making changes to 
the draft instruction in response to final com
ments by the USDA Office ofGeneral Counsel. He 
also noted that the instruction would be for
warded to the Office of Management and Budget 
and to the U.S. Department of Justice for review 
and approval.440 

Draft Instruction 1940-D covers, in addition to 
Title VI the following civil rights laws: the Equal 
Opport~ity Credit Act, Title VIII of the Civil 
Rights Act of 1968 (Fair Housing Amendments), 
as amended in 1988, the Age Discrimination Act 
of 1975, Title IX, and section 504 of the 

434 7 C.F.R. Part 15; USDA/FmHA Survey, Qs. 57, 58, pp. 38, 39. 

435 U.S. Department of Justice, Office of Coordination and Review, Civil Rights Division, "Interage~cy Su1;'ey Report, 
Evaluation ofTitle VI Enforcement in the Farmers Home Administrationofthe U.S. DepartmentofAgriculture (November 
1980), p. 54 (hereafter cited as DOC, "Evaluation ofTitle VI at FmHA"). 

436 U.S. Department of Agriculture, Farmers Home Administration, "Fisc_al Years 1991-1994 Civil Rights Implementation
Plans," p. 9(hereafter cited as USDA/FmHA FYs 1991-94 Implementatmn Plan). 

437 USDA/FmHA Survey, Q. 1, p. 5. 

438 USDA/FmHA FY 1992 Implementation Plan, p. 7. 

439 Prejean-Greaux interview, p. 3. 

440 Walter J. Dent, Acting Director, Equal Qpportunity Staff, Farmers Hom: ~d~inistration, u_.s. Department?f~~cul~r:, 
letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluatmn, U.S. Commission on Civil 
Rights, Oct. 25, 1994, p. 1. 

299 



Rehabilitation Act of 1973. 441 Section 164 of the 
Instruction applies specifically to Title VI.442 

Draft Instruction 1940-D improves on Instruc
tion 1901-E by providing considerable detail on 
the obligations of FmHA's recipients. It requires 
State agencies administering continuing State 
programs to provide methods of administration 
thatgive reasonable assurance that the programs 
they administer will be in compliance with Title 
VI. Furthermore, the draft instruction requires 
applicants to furnish and recipients to maintain 
detailed data on the race and national origin of 
participants and beneficiaries of the FmHA pro
grams they administer. It also requires recipiimts 
to take specific steps to disseminate information 
on Title VI to the public. 443 

Draft Instruction 1940-D specifically provides 
for preaward compliance reviews: "Preaward 
compliance reviews shall be made before a loan or 
granthas been approved or obligated. In addition, 
preaward compliance reviews shall be made be
fore any loan or grant funds have been advanced 
.to a recipient."444 When an applicant has been 
found in noncompliance, that applicant may take 
voluntary action to comply. If there is' no volun
tary action, and if the agency has followed estab
lished procedures, FmHA can deny. the requested 
assistance.445 

The draft instruction requires the State civil 
rights coordinators to conduct periodic internal 
civil rights reviews of their operations and obli
gates State directors to take any necessary correc
tive actions. 446 

441 USDA/FmHA Draft Instruction 1940-D § 1940.151(a). 

442 Id. § 1940.164. 

443 Id. § 1940.164(0. 

444 Id.§ 1940.176(0(1). 

445 Id.§ 1940.176(0-(4). 

446 Id.§ 1940.182. 

447 Id.§ 1940.179. 

448 Glickman letter, attachment, p. 10'. 

449 USDA/FmHA FYs 1991-94 Implementation Plan, p. 7. 

450 Prejean-Greaux interview, p. 4. 

Finally, the draft instruction gives the State 
directors responsibility for maintaining the data 
necessary to prepare the Civil Rights Implemen
tation Plans' workload and performance data sec
tion and for providing a written summary of the 
States' accomplishments each year, for inclusion 
in the implementation plan. 447 

However, the draft instruction, like the pre
vious instruction, provides no information on the 
standards for compliance under Title VI and other 
civil rights laws. 

Interaction with the Office of Civil 
Rights Enforcement 

EOS and OCRE do not work closely together. 
The Acting Director of EOS described the re
lationship as effective, but expressed a desire for 
closer contact with OCRE, in particular, for more 
oversight of EOS by OCRE. The only "required" 
contact between the two offices is that EOS must 
forward program complaints to OCRE for find
ings of compliance or noncompliance. 448 However, 
for most complaints, there is very little coordina
tion between the two offices. EOS does coordinate 
with OCRE on "difficult discrimination cases," or 
cases with complex issues. 449 

The Acting Director of EOS told the Commis
sion that the current civil rights structure at 
USDA (one umbrella civil rights office and in
dividual agency civil rights offices) is adequate. 
However, she stressed that USDA's civil rights 
office should report directly to the Secretary of the 
USDA or the USDA should have an Assistant 
Secretary for Civil Rights at the Department.450 
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She also said that more interaction between agen
cy heads' civil rights offices and OCRE is neces
sary.451 

Process of Title VI Enforcement 
As noted below, the State offices perform most 

of the day-to-day Title VI enforcement at FmHA, 
with the headquarters office primarily filling an 
oversight role. 

Preaward Reviews 
FmHA Instruction 1901-E requires that the 

county supervisor, "at the time FmHA assistance 
is requested, give all applicants for loans and 
grants ... a copy of Form FmHA 400-4, Non
discrimination Agreement, and inform the appli
cant that assistance will be conditioned upon ex
ecuting the form and complying with the require
ments of [Title VI]."452 However, it does not 
require FmHA to perform preaward reviews of 
applicants, although draft Instruction 1940-D 
does have such a requirement. 453 

At present, however, FmHA only performs 
preaward reviews for Water and Waste Facility 
loans and other utility-type projects454 because 
once these projects begin, they cannot be stopped 
or corrected. In other words, there is a time ele
ment with those projects, while a housing project, 
for example, can be checked periodically for com
pliance.455 

In 1988, FmHA awarded 20,000 federally as
sisted grants, loans, or contracts. The State civil 

451 Ibid. 

452 USDA/FmHA Instruction§ 1901.202(d). 

453 USDA/FmHADraftinstruction 1940D § 1940.176(0. 

rights coordinators performed 350 preaward 
desk-audit reviews during that year.456 

FmHA does not conduct preaward reviews 
routinely because of limited resources. Thus, in 
many instances, FmHA is distributing Federal 
funds without adequate safeguards to ensure that 
its recipients are in compliance with Title VI. 
Although the draft Instruction 1940-D will re
quire preaward reviews, EOS's limited resources 
will dictate that the State civil rights coordinators 
perform this task, while EOS oversees their ef
forts.457 

Postaward Reviews 
FmHA does not perform postaward desk-audit 

reviews of its recipients. Thus, it is foregoing an 
cost-effective means of reviewing large numbers 
of its recipients for indications of noncompliance 
with Title VI. 

Although FmHA does not perform desk-audit 
reviews, its State and district office personnel 
perform onsite "compliance" reviews ofrecipients. 
The EOS only receives copies of the compliance 
reports if there is a finding of noncompliance. 458 

The EOS takes further action if there are "red 
flag'' items that require explanation.459 

FmHA State and district office personnel con
duct postaward reviews within 90 days after the 
receipt of the last disbursement of loan or grant 
funds, or 90 days after loan closing, whichever 
comes first. These reviews involve onsite in
spection, collection of data, examination of 
records, interviews with borrowers and program 

454 USDA/FmHA FYs 1991-94 Implementation Plan, p. 6; Prejean-Greaux interview, p. 4. 

455 Prejean-Greaux interview, p. 4. 

456 USDA/FmHA Survey, Q. 41, p. 30. FmHA did not provide data on the number ofpreaward reviews conducted in later years. 

457 Ibid. 

458 Glickman letter, attachment, p. 10. 

459 Prejean-Greaux interview, p. 5. 
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beneficiaries and community contacts. 46 °FmHA 
State and district office personnel review ap
proximately one-third of FmHA's recipients an
nually .461 They conduct approximately 6,000 com
pliance reviews each year. 462 

The State civil rights coordinators do not per
form these compliance reviews. They are required 
only to monitor the quality of the reviews.463 Be
cause trained civil rights specialists generally do 
not conduct the postaward reviews, the quality of 
the reviews may be inadequate. Moreover, the 
large volume of reviews performed annually also 
is likely to reflect a cursory, rather than thorough, 
review process. 464 

Complaint Investigations 
EOS staff perform complaint investigations, 

although OCRE makes the final determinations 
of compliance or noncompliance. 465 

In fiscal year 1991, FmHA received 160 dis
crimination complaints and carried over 134 un
resolved complaints from the previous fiscal year, 
resulting in a total of 294 complaints. Of this 
number, FmHA transferred 43 cases to other 
agencies, found noncompliance in 8 cases, com
pleted with findings of compliance in 37 cases, 
and closed 23 cases for lack of jurisdiction. 466 In 
fiscal year 1993, FmHA received 153 complaints 
and carried over 132 complaints from the pre
vious year, for a total of285 complaints.467 

During fiscal year 1991, FmHA introduced its 
computerized tracking system to monitor the 

460 USDA/FmHA FYs 1991-94 Implementation Plan, p. 7. 

461 USDA/FmHA Survey, Q. 61, p. 40. 

462 Ibid., Q. 63, p. 40. 

status of discrimination complaints on a daily 
basis. FmHA reported that the tracking system 
has worked well. However, the influx of new com
plaints has made it difficult for the tracking sys
tem to remain current for any length of time.468 

Deficiencies and Remedies 
FmHA did not provide information on deficien

cies it found or and did not explain how it resolved 
cases of noncompliance. 

Outreach and Education 
FmHA's current instruction only requires that 

any borrower-or grantee display the OCRE poster, 
"And Justice for All," at its facilities and/or office 
if it financed the facilities with a FmHA loan or 
grant and is subject to Title VI. All FmHA State, 
district, and county offices must display the 
poster.469 

The Acting Director reiterated that the only 
required outreach is through the poster. She 
added that FmHA also uses notification in local 
newspapers and community involvement when 
new housing projects begin or when vacancies 
occur to ensure community awareness of the 
housing projects, water and sewer projects, and 
farmer programs funded by FmHA. She also re
ported that in 1994 a team of nine headquarters 
FmHA executives went to Mississippi to hear 
small farmers' concerns about program service 
delivery. According to her, over 100 predominant
ly minority community activists attended the out
reach activity. 470 

463 Glickman letter, attachment, p. 10. See also USDA/FmHA FY s 1991-94 Implementation Plan, p. 7. 

464 For instance, the U.S. Department of Education and the U.S. Department of Labor perform true civil rights compliance 
reviews. These are indepth, onsite reviews conducted by civil rights specialists. See chapter 5 and chapter 9. 

465 USDA/FmHA Survey, Q. 25(j), p. 19. 

466 USDA/FmHA Survey, Q. 25(j),(k), p. 19. 

467 USDA/FmHA FY 1993 Implementation Plan, Workload and Performance Data, p. 2. 

468 Ibid., p. 4. 

469 USDA/FmHA Instruction § 1901.202(0. 

470 Prejean-Greaux interview, p. 5. 
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Technical Assistance 
The State civil rights coordinators provide 

training to housing recipients. 471 During 1994 the 
Program Compliance Branch was scheduled to 
train 160 rural rental housing recipients and 
managers in Louisiana.472 In addition, EOS 
provides technical assistance to FmHA recipients 
upon request.473 

EOS Oversight of the State Offices 
EOS has responsibility for overseeing the com

pliance activities of the FmHA State and district 
offices.474 FmHA monitors the effectiveness of its 
civil rights activities through the Coordinated As
sessment Review (CAR), and departmental spon
sored investigative reviews. As part of the CAR 
program, FmHA must review the State civil 
rights coordinators' activities. 475 The headquar
ters CAR program and administrative staff con
duct State civil rights coordinators' assessment 
reviews to determine compliance with the pro
gram and with administrative and civil rights 
regulations. The CAR team makes onsite visits to 
projects receiving funds through FmHA. In fiscal 
year 1990, the compliance staff participated in 
seven CARs, in Utah, Louisiana, Illinois, Florida, 
Mississippi, Ohio, and Colorado.476 In 1991 the 
compliance staff participated in 12 CARs, in Ala
bama, Florida, Georgia, Indiana, Iowa, Missouri, 
New Mexico, North Carolina, South Carolina, 

471 USDA/FmHA Survey, Q. 52, p. 36. 

472 Ibid., Q. 52, p. 36. 

473 Ibid., Q. 54, p. 37. 

474 Ibid., Q. 25(1),(m). p. 19. 

475 Ibid. 

476 USDA/FmHA FY 1991-1994 Implementation Plan, p. 7. 

477 USDA/FmHA FY 1992 Implementation Plan, p. 4. 

Tennessee, Oregon, and West Virginia.477 They 
participated in a similar number of reviews dur
ing fiscal years 1992 and 1993.478 All States are 
reviewed in a 3-year cycle.479 

Staff Training 
All new EOS employees and State civil rights 

coordinators/managers must receive training in 
civil rights compliance.480 The Program Compli
ance Branch of the EOS conducts approximately 
~ight civil rights training sessions annually for 
State, district, and county office personnel.481 It 
also provides training to FmHA and Rural De
velopment Administration program staff. 482 

During 1991 the Program Compliance Branch 
conducted civil rights training in seven States for 
directors, assistant directors, and State civil 
rights coordinators.483 In its 1992 Civil Rights 
Implementation Plan, FmHA reported that it 
planned to continue its policy of providing train
ing and technical assistance to the State civil 
rights coordinators. The purpose of the training 
was to increase their knowledge and strengthen 
their position as field equal opportunity spe
cialists. FmHA planned quarterly inservice train
ing. It also indicated that it would continue to 
provide civil rights training sessions in support of 
State office operations and expand civil rights 
training to new State civil rights coordinators, 
district directors, and county supervisors and 

478 See USDA/FmHA FY 1993 Implementation Plan (no page numbers), USDA/FmHA FY 1994 Implementation Plan, p. 10. 

479 Prejean-Greaux interview, p. 5. 

480 USDA/FmHA Survey, Q. 49, p. 36. 

481 Glickman letter, attachment, p. 10. 

482 USDA/FmHA Survey, Q. 50, p. 36. 

483 USDA/FmHA FY 1992 Implementation Plan, p. 8. 
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employees with collateral civil rights respon
sibilities.484 

The 1993 Civil Rights Implementation Plan 
indicates that EOS's training efforts were con
tinuing during fiscal year 1992. EOS provided 
training on specific civil rights statutes, including 
Title VI. EOS was planning to train all employees 
on the new Instruction 1940-D upon implementa
tion.485 

FmHA Reporting Requirements and 
Data Collection and Analysis 

The current FmHA Instruction requires recip
ients to maintain, for review by FmHA and other 
appropriate agencies, racial and ethnic data on 
beneficiaries ofFmHA-assisted programs. 486 EOS 
collects the data from recipients during compli
ance reviews. FmHA does not make comparisons 
of data on participants with data on the eligible 
population as a factor in determining a recipient's 
compliance or noncompliance.487 Furthermore, 
FmHA does not require regular reporting of such 
data by its recipients, nor does it use data in 
postaward desk-audit reviews.488 Thus, FmHA 
does not collect sufficient data from its recipients 
for effective Title VI enforcement. For instance, 
without more data from recipients, FmHA cannot 
make use of postaward desk-audit reviews, which 
are a cost-effective means ofreviewing large num
bers ofrecipients for Title VI compliance. 

The draft FmHA Instruction 1940-D, when 
adopted, will improve significantly on FmHA's 
data collection efforts. In addition to data on pro
gram beneficiaries, draft Instruction 1940-D re
quires recipients to collect data on the population 
eli_gible for their programs. FmHA will look at 

484 Ibid. 

485 USDA/FmHA/RDA FY 1993 Implementation Plan, p. 13. 

486 USDA/FmHAinstruction § 1901.202(g). 

487 USDA/FmHA Survey, Q. 62, p. 40. 

488 Ibid. 

489 USDA/FmHADraRinstruction 1940-D, pp.112-117. 

these data to determine whether recipients' pro
grams suffer from statistical underrepresentation 
of protected groups, and if so, to determine 
whether the recipients are in violation of Title VI. 
In addition, recipients will be required to report 
employment information, information on any gov
erning boards, and the location of existing or pro
posed facilities, and to maintain demographic 
maps showing racial concentrations in their ser
vice areas. 489 

Civil Rights Implementation Plans 
The Commission reviewed FmHA's 1991-1994 

base-year Civil Rights Implementation Plan, as 
well as Civil Rights Implementation Plans for the 
years 1992 and 1993. Generally, the plans do not 
fulfill the informational and management func
tions intended by the Department of Justice. They 
do not adequately explain how FmHA enforces 
Title VI and other civil rights statutes. 
Timetables and milestones for assessing achieve
ment do not accompany the goals and objectives. 

The 1991-1994 Civil Rights Implementation 
Plan included one long-range goal and four major 
objectives, as well as numerous short-term objec
tives. The long-range goal remained the same 
through the 1993 plan, with the major objectives 
changing slightly over time.490 

The long-range goal is to develop a comprehen
sive outreach program to ensure that all qualified 
persons, particularly minority farmers, have ac
cess to FmHA programs.491 The four .major objec
tives include: 1) reducing the number of discrim
ination complaints by continued training of the 
State civil rights coordinators; 2) decreasing the 
backlog of unresolved complaints to 25 percent 

490 See USDA/FmHA FY 1991-1994 Implementation Plan, p. 11; USDA/FmHA FY 1992 Implementation Plan, section III (no 
page numbers); USDA/FmHA FY 1993 Implementation Plan, section III (no page numbers). 

491 USDA/FmHA FYs 1991-1994 Implementation Plan, p. 11. 
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within 100 days and working closely with OCRE 
and the Department of Housing and Urban De
velopment to resolve those coµiplaints; 3) continu
ing efforts to increase the number offull-time civil 
rights specialists and to provide training t~ these 
specialists; and 4) finalizing and app:roving 
FmHA's proposed revised Instruction 1940-D.492 

The Civil Rights Implementation Plans reflect 
some of the problems that FmHA has had in Title 
VI enforcement. For example, the goals and objec
tives indicate that the current instructions are too 
general and need to be updated and strengthened, 
that minority farmers are not being reached by 
FmHA programs, and that FmHA civil rights 
specialists in the field need additional training 
and technical assistance. FmHA may be attempt
ing to rectify these problems, but the plans do not 
indicate if and how they are accomplishing these 
objectives. The progress reports show that some 
strides are being made, but it i~ difficult to 
measure effectiveness without data on States' 
programs. The goals and objectives in the Civil 
Rights Implementation Plans suggest thatFmHA 
has recognized problems in its Title VI enforce
ment programs and has tried to address these 
problems. However, they do not indicate that 
FmHA has made substantial progress towards 
solving its problems. 

. , 

492 Ibid., p. 11. 

493 See pp. 295-97. 

494 See pp. 296-97. 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The internal organization of the office 
of Equal Opportunity Staff (EOS) adequately sup
ports effective Title VI enforcement. The Director 
of EOS reports directly to the Farmers Home 
Administration's (FmHA) head, the Adminis
trator. Although EOS has both internal and exter
nal civil rights responsibilities, these two func
tions are carried out by separate units within 
EOS, with separate supervisory staff. However, 
EOS does not have adequate control over all of 
FmHA staff performing Title VI enforcement ac
tivities. Most of the day-to-day enforcement ac
tivities are carried out by staff in FmHA State 
offices. These staff do not report to the Director of 
EOS.493 
Recommendation: FmHA should change the 
structure of its civil rights enforcement. All staff 
engaged in Title VI enforcement activities, includ
ing those in FmHA State offices, should report to 
the Director of EOS. 
Finding: Many of the FmHA State office staff 
conducting day-to-day Title VI enforcement func
tions for the agency perform these functions as a 
collateral duty and are not full-time equal oppor
tunity specialists. 494 
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Recommendation: FmHA should require that 
each State office civil rights director be a full-time 
equal opportunity specialist. 

Budget, Staffing, and Workload 
Finding: FmHAhas the capability of tracking its 
Title VI expenditures separately from its expendi
tures on other civil rights activities. However, 
FmHA does not use this capability to support the 
development of a Title VI enforcement plan that 
would be based on a comparison of FmHA's re
sources and expenditures for Title VI activities 
and the work to be accomplished.495 
Recommendation: FmHA should make use of 
its capability of tracking its Title VI expenditures 
separately from those on other civil rights ac
tivities to develop an annual Title VI enforcement 
plan. The enforcement plan should contain goals 
and objectives based on the work to be ac
complished and the resources available for Title 
VI activities. Although the goals and objectives 
should all be targeted at achieving compliance 
with Title VI in all FmHA-funded programs, the 
goals and objectives should be framed in terms of 
specific tasks to be accomplished with specific 
timeframes for accomplishing them. The plan 
should specify which offices and which staff are 
responsible for achieving the goals and objectives. 
Finding: EOS funding fell sharply in fiscal year 
1994, but its civil rights workload continues to 
grow.496 
Recommendation: EOS should use its informa
tion system to demonstrate that its budget is not 
sufficient for FmHA to enforce Title VI and other 
civil rights statutes effectively. In particular, EOS 
should document its increasing civil rights work
load, determine the resources necessary for it to 
perform its duties adequately, and request for 
additional resources to make up any shortfall. 

495 See p. 297. 

496 See p. 297. 

497 See pp. 299-300. 

498 See p. 301. 

Instructions, Policies, Procedures, and 
Guidelines 
Finding: FmHA's current civil rights instruction, 
Instruction 1901, has several critical deficiencies. 
Specifically, it does not require preaward reviews 
of recipients, does not address standards for de
termining compliance with Title VI, and does not 
require recipients to collect and report data on the 
population eligible for their programs, in addition 
to data on their program participants. Several of 
these deficiencies would be corrected by draft In
struction 1940-D, currently undergoing review 
by USDA However, the draft instruction does not 
include standards for determining compliance 
with Title VI.497 

Recom~endation:FmHA should move speedily 
to adopt draft Instruction 1940-D. In addition, 
FmHA should issue policy guidance clarifying 
standards for compliance with Title VI as it ap
plies to FmHA-funded programs. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: FmHA conducts preaward reviews for 
only one of its federally funded programs, the 
water and waste facility loan program. Thus, 
most FmHA funds are distributed without ade
quate safeguards to ensure that recipients are in 
compliance with Title VI. Although FmHA's new 
instruction will require such reviews, limited re
sources will dictate that the reviews be conducted 
by State office civil rights coordinators.498 

Recommendation: FmHA should conduct desk
audit preaward reviews of all of its applicants, 
and onsite reviews for large or complex projects or 
where desk-audit reviews suggest that on.site in
vestigation is warranted. If State office civil 
rights directors conduct these reviews, EOS staff 
need to review and evaluate their preaward 
review programs regularly. 
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Postaward Desk-audit Reviews 
Finding: FmHA does not conduct postaward 
desk-audit reviews ofits recipients.499 

Recommendation:FmHA should institute post
award desk-audit reviews of all recipients, to 
be supplemented with onsite reviews. EOS 
should develop procedures for such reviews, and 
State office civil rights personnel should conduct 
the reviews. The reviews should consist of a 
review and evaluation of information submitted 
to FmHA by the recipients in Title VI self
assessments or other regular reporting instru
ments. The information considered in the desk
audit reviews should include, but not be limited 
to, analysis of data on recipients' program par
ticipants, applicants, and the eligible populations 
for their programs. 

Onslte Compliance Reviews 
Finding: Although FmHA conducts a large num
ber of onsite compliance reviews each year, the 
reviews are conducted l;>y State office program 
personnel and not the State civil rights coordi
nators. The reviews do not amount to indepth 
onsite compliance reviews such as those con
ducted by the U.S. Department of Education. 500 

Recommendation: The State civil rights coor
dinators should monitor the quality of the post
award reviews conducted by State program staff. 
They should provide regular training to State 
program staff about what to look for in a Title VI 
compliance review. In addition, State office civil 
rights coordinators should conduct indepth onsite 
reviews of selected recipients on an occasional 
basis. Recipients should be selected for review 
either because ofindications that they may not be 
in compliance or to ensure that reviews are con
ducted of all types ofrecipients on a periodic basis. 
When these compliance reviews reveal instances 
of noncompliance that are likely to occur common
ly among similar recipients, the State civil rights 
coordinators should share their letters of finding 

499 See p. 801. 

500 See pp. 801-02. 

501 See pp. 802-08. 

502 See p. 808. 

with the State program officers and provide them 
with additional training. 

Outreach and Education 
Finding: FmHA does not require its recipients to 
conduct outreach and education beyond display
ing a nondiscrimination poster. FmHA staff en
gage in some outreach and education activities, 
but these are not part of a systematic program of 
outreach and education. 501 

Recommendation: FmHA should include in its 
instructions a requirement that recipients pro
vide adequate outreach and education on their 
programs and on Title VI as it relates to the 
programs. In addition to displaying a non
discrimination poster, recipients should be re
quired to make available informational brochures 
on their programs and Title VI. Where substan
tial segments of the population in a recipient's 
program area are limited English proficient, the 
information should be made available in lan
guages other than English. In addition to these 
requirements of its recipients, EOS should de
velop a strategic plan for providing outreach and 
education on Title VI, as it relates to FmHA
funded programs, to recipients, program partici
pants, intended beneficiaries, and the public. The 
plan should detail the relative responsibilities of 
EOS staff and State office civil rights and pro
gram staff. 

Technical Assistance 
Finding: FmHA provides only limited technical 
assistance to its recipients.502 

Recommendation: FmHA should ensure that it 
provides adequate technical assistance to its re
cipients. Technical assistance should be offered 
when preaward or postaward desk-audit reviews 
reveal compliance problems, during the course of 
onsite compliance reviews, whether they are con
ducted by State program personnel or by State 
civil rights directors. Technical assistance should 
also be provided proactively to all recipients when 
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EOS or FmHA State coordinators determine that 
changing situations require it. For instance, if a 
new USDA or Department of Justice policy inter
pretation of Title VI affects the recipients' com
pliance obligations, Fm.HA should provide techni
cal assistance to all recipients to assist them with 
complying with their obligations. Technical assis
tance also should be provided upon request. 

Staff Training 
Finding: FmHA provides regular civil rights 
training to its civil rights staff, including the 
State office civil rights coordinators. However, 
FmHA does not provide civil rights training to 
State office program staff, who perform post
award reviews of recipients. 503 

Recomm.endation:FmHA should expand its ex
isting civil rights training program to offer peri
odic civil rights training, including training on 
Title VI, to State office program personnel who 
perform postaward compliance reviews of Fm.HA 
recipients. The training should include informa
tion on the meaning of Title VI for Fm.HA's pro
grams, the procedures for conducting compliance 
reviews, including the types of information that 
should be collected and analyzed during a review, 
and standards for determining compliance and 
noncompliance. 

Data Collection, Reporting 
Requirements, and Analysis 
Finding: FmHA does not have an adequate sys
tem for collecting and analyzing data from its 
recipients. When draft Instruction 1940-D be
comes final, Fm.HA will, for the first time, require 
recipients to submit the types of data necessary 
for FmHA to determine whether protected groups 
are underrepresented in FmHA-funded pro
grams. Draft Instruction 1940-D also requires re
cipients to submit additional data that will be 
useful in evaluating their Title VI compliance 
status. 
Recommendation: Once draft Instruction 
1940-D becomes final, EOS should begin immedi
ately to implement its data collection require-

503 See pp. 303-04. 

504 See pp. 304-05. 

ments. EOS should develop and offer training to 
State civil rights coordinators and State program 
personnel on the nature of the data requirements 
from recipients and on how to make use of the 
data to determine recipients' Title ·VI compliance 
status duringpreaward and postaward reviews of 
recipients. The State civil rights coordinators 
should review and analyze the data submitted by 
each Fm.HA applicant before funds are released. 
In addition, they should review and analyze the 
data submitted by the recipients on a regular 
basis. Finally, EOS should develop a data man
agement and information system to allow it to 
analyze, in the aggregate, how well Fm.HA pro
grams are serving protected groups, with a par
ticular emphasis on determining whether mem
bers of protected groups face barriers thatprevent 
them from having equal opportunity to partici
pate in Fm.HA programs. 

Civil Rights Implementation Plans 
Finding: Fm.HA's Civil Rights Implementation 
Plans do not conform to the requirements of the 
U.S. Department of Justice's "Guideline for Agen
cy Implementation Plans Required by Executive 
Order 12,250, 'Leadership and Coordination on 
Nondiscrimination Laws.'"504 

Recommendation: Fm.HA should develop its 
Civil Rights Implementation Plans in conform
ance with the Department of Justice guidelines. 
In particular, FmHA's Civil Rights Implementa
tion Plans should provide a broad outline infor
mation on Fm.HA's Title VI enforcement program, 
including its scope, its organization, its budget 
and staffing, and the extent to which it conducts 
various civil rights activities. Furthermore, the 
plans should develop the goals and objectives sec
tion and the progress report section in accordance 
with the Department of Justice's mandate that 
the plans be used as a management tool by 
FmHA. Thus, goals and objectives should be pre
cise, have specific timeframes for accomplishing 
them, and be based on a realistic assessment of 
budget and staff resources available for civil 
rights enforcement. 
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Soil Conservation Service 
The Soil Conservation Service (SCS) is respon

sible for developing and carrying out a national 
soil and water conservation program. SCS also 
assists in agricultural pollution control, environ
mental improvement, and rural community de
velopment. Several States target assistance to 
limited resource farmers, including women and 
individuals with handicaps. 505 

The SCS Federally Assisted Programs 
SCS administers seven maJor federally as

sisted programs. These programs provide funds 
for technical assistance to land users, watershed 
protection and flood prevention, and for resource 
conservation and development.506 It awards near
ly $800 million in Federal financial assistance 
annually to approximately 4,000 recipients. 507 

The SCS-administered financial assistance 
programs are: 

• Conservation technical assistance provides 
advisory services and counseling to the public 
and State and local governments in the area of 
soil and water conservation. 508 

• The plant materials center program provides 
specialized services to help promote the com
mercial use of new and improved plant 
materials for environmental improvement.509 

• The watershed and flood prevention opera
tions provides technical and financial assis
tance to State agencies, local governmental en
tities, and other nonprofit entities for works of 
improvement to protect land and water resour
ces in small watersheds. 510 

• The soil survey maintains and provides to 
interested parties up-to-date soil surveys of 
counties and other similar areas. 511 

• The rural abandoned mine program provides 
assistance to entities that own or control the 
surface or water rights of abandoned coal lands 
or water affected by coal mining for projects 
that protect people and the environment from 
the adverse effects of past coal mining and 
promote development of unreclaimed coal 
lands.512 

• The resource conservation and development 
program provides grants to State and local gov
ernments and nonprofit organizations for re
source conservation and development 
projects.513 

• The Great Plains conservation program pro
vides technical and financial assistance for 
landowners or operators in the Great Plains 

505 U.S. Department of Agriculture, Soil Conservation Service, "Fiscal Year 1990 Civil Rights Implementation Plan," p. 6. 
(hereafter cited as USDA/SCS FY 1990 Implementation Plan). 

506 Ibid., pp. 2-3. 

507 U.S. Department of Agriculture, Soil Conservation Service, "Fiscal Year 1992 Civil Rights Implementation Plan," Attach
ment 0, p. 10 (hereafter cited as USDA/SCS FY 1992 Implementation Plan); U.S. Department ofAgriculture, "Fiscal Year 
1993 Civil Rights Implementation Plan," Attachment 0, p.10 (hereafter cited as USDA/SCS FY 1993 Implementation Plan; 
U.S. Commission on Civil Rights, Survey ofExecutive Branch Departments andAgencies Responsible for the Enforcement of 
Title VI ofthe Civil Rights Act of1964, December 1993, completed by the U.S. Department ofAgriculture, Soil Conservation 
Service, Qs. 4l(b),(d), p. 30 (hereafter cited as USDA/SCS Survey). 

508 CatalogofFederalDomesticAssistance, vol. 1, p. 114. 

509 Ibid., p. 116. 

510 Ibid., p. 115. 

511 Ibid., p. 114. 

512 Ibid., p. 118. 

513 Ibid., pp. 112-3. 
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States for soil and water conservation aimed at 
stabilizing a farm or ranch against climatic and 
erosion hazards.514 

Organization, Budget, Staffing, and 
Workload of the SCS Civil Rights 
Enforcement Function 
Organization 

The primary civil rights office at SCS is its 
Civil Rights and Program Compliance Division 
(CR&PCD).515 According to the SCS fiscal year 
1990 Civil Rights Implementation Plan, "the 
overall mission ofSCS's civil rights program is to 
provide national leadership in planning, develop
ing, and implementing the intent of non
discrimination laws and the USDA's equal oppor
tunity policy that have implications for the con
servation and use of soil, water and related 
resources, and improves those resources. This 
broad mission is designed to ensure that equal 
opportunity is an integral part of the cooperative 
effort and that all conservation programs are 
available to all land users without regard to race, 
color, national origin, religion, sex, age and hand
icap."516 

CR&PCD has responsibility for external civil 
rights enforcement, but currently does not engage 
in internal civil rights activities.517 In addition to 
Title VI, CR&PCD is responsible for ~nforcing the 
following civil rights statutes: section 504 of the 
Rehabilitation Act of 1973;518 Title IX of the Ed
ucation Amendments of 1972;519 the Age Discrim
ination Act of 1975;520 the Civil Rights Restora
tion Act of 1987;521 Title II ofthe Americans with 
Disabilities Act (ADA);522 and all other depart
mental regulations, gt;ridelines, and Executive or
ders that affect SCS in enforcing equal oppor
tunity in program delivery.523 

The Director of CR&PCD develops and coor
dinates civil rights policy for SCS and advises the 
Chief of SCS on all matters that relate to civil 
rights compliance.524 Until July 1994, the Direc
tor of CR&PCD reported to the Deputy Chief for 
Programs who reports to the ChiefofSCS.525 The 
Director of CR&PCD acknowledged that this line 
of authority has not always been "compatible" 
with civil rights enforcement at SCS but main
tained that it has not hindered him in carrying 
out his responsibilities. He has always advised 
the ChiefofSCS, both formally and informally on 
civil rights issues. In some instances his advice 
became the impetus for policy changes in civil 

514 Ibid., p. 112. 

515 USDA/SCS FY 1993 Implementation Plan, p. l; USDA/SCS Survey, Qs. 20, 25, pp. 16, 18. During 1992, SCS's Civil Rights 
Division became the Civil Rights and Program Compliance Division. Ibid. 

516 USDA/SCS FY 1990 Implementation Plan, p. 1. 

517 USDA/SCS Survey, Appendix I. 

518 29 U.S.C. §794 (1988 & Supp. V1993). 

519 20 u.s.c. §§ 1681-1688 (1988). 

520 42 u.s.c. §§ 6101-6107 (1988). 

521 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ l68lnote, 1687, 1687note, 1688, 1688note (1988); 29 
U.S.C. §§ 706, 794 (1988 & Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

522 42 U.S.C. §§ 12,131-12,165 (Supp. V1993). 

523 USDA/SCS Survey, Appendix I. 

524 U.S. DepartmentofAgriculture, Soil Conservation Service, General Manual 230-Part 405, "Equal Opportunity inProgram 
Delivery,"§ 405.3(k) (hereafter cited as USDA/SCS, General Manual 230). 

525 Dr. Arun Basu, Director, Civil Rights and Program Compliance Division, Soil _Conservation Servi~ inte~e~, in 
Washington, D.C., June 30, 1994(hereafter cited as Basu interview), documents provided, document no. 3, Orgamzat10nal 
Chart," June 20, 1994 (hereafter cited as USDA/SC$ Organizational Chart). 
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rights. However, he said that his degree of access 
to and the responsiveness to his advice has de
pended on the particular Deputy Chief for Pro
grams and Chief of SCS. In most cases, he must 
wait foi: the Chief of SCS to initiate contact with 
him. The frequency of contact has depended on 
the "importance" of civil rights to the Chief. He 
indicated that he had good access to the present 
Chief.526 

In June 1994, all five staff persons in CR&PCD 
were- assigned to external civil rights enforce
ment, including the Director, a secretary, and 
three FTEs who are equal opportunity specialists. 
Since 1986 there have been no more than six slots 
in CR&PCD. 527 These staff develop Title VI policy 
and procedures; review all program guidelines; 
provide training and technical assistance; collect 
and analyze race, sex, and ethnic data; and 
monitor the activities of the SCS State conser
vationists.528 

CR&PCD has no regional offices or staff. How
ever, SCS has a State conservationist in each 
State who is responsible for civil rights enforce
ment.529 The State conservationist directs and 
coordinates civil rights compliance activities and 
provides information to the Director of 
CR&PCD.530 The State conservationists do not 
report to CR&PCD but to the Assistant Chief for 
their region (SCS has four regions), who in turn 
reports to the Associate Chief and Chief of SCS. 531 

In addition to the State conservationist, each 
State office has a collateral-duty equal oppor
tunity liaison officer assigned to civil rights com
pliance activities. The liaison officers report to the 

526 Basu interview, pp. 1-2. 

527 Plid, p. 1. 

528 USDA/SCS Survey, Q. 25, pp. 18-19. 

529 Basu interview, p. 1. 

530 USDA/SCS General Manual 230, § 405.8. 

531 USDA/SCS Organizational Chart. 

State conservationists. They perform Title VI 
compliance activities, along with SCS district con
servationists.532 These officials work closely with 
program recipients and are responsible for the 
dissemination of SCS program information and 
responsibilities. They perform all SCS's preaward 
reviews.533 According to the Director of CR&PCD, 
there is no particular amount of time they are 
required to allocate to Title VI.534 Furthermore, 
CR&PCD does not participate in the selection of 
liaison officers or district conservationists.535 

The organizational structure of civil rights en
forcement at SCS facilitates Title VI enforcement 
by maintaining separate offices for internal and 
external civil rights enforcement. However, the 
office charged with Title VI enforcement does not 
have sufficiently high status within SCS to en
sure that its Director will be able to influence 
crucial agency decisions, such as decisions about 
budgets. Although the Director of CR&PCD cur
rently has good access to the agency adminis
trator, there is no guarantee, given the low status 
of the position, that this situation would continue 
under another administrator. A second problem 
with SCS's organizational structure is that State 
conservationists do not report to the Director of 
CR&PCD. As a result, there is no guarantee that 
civil rights enforcement will be conducted 
throughout the agency in a consistent manner or 
that crucial enforcement decisions will be made 
by the civil rights office. 

532 Ibid. The district conservationists report to area conservationists, wh!) in turn report to the state conservationists. Ibid. 

533 Basu interview, p. 3. 

534 Ibid. 

535 Ibid. 
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Budget, Staffing, and Workload of the Civil 
Rights and Program Compliance Division 

SCS does not have a separate budgeta allot
ment for CR&PCD and no separate amount desig
nated for Title VI enforcement.536 As a result, it 
cannot track its expenditures on Title VI, nor can 
it use this information in agency planning. 

SCS's overall civil rights funding has increased 
from $248,000 in fiscal year 1988, to $356,000 in 
fiscal year 1993, and $377,000 in fiscal year 
1994.537 Although SCS reported 13,801 total 
agency federally assisted programs staff in 1993, 
CR&PCD has only 5 full-time staff. 538 In addition, 
SCS had 52 State conservationists and 56 col
lateral-duty equal opportunity liaison officers.539 

According to the SCS survey response, "[t]he 
workload is heavy, and at times it gets frustrat
ing."540 SCS reported that the five CR&PCD staff 
members have faced difficulties carrying out the 
overall responsibility of Title VI monitoring and 
enforcement.541 

scs Reorganization 
The USDA reorganization changed the name of 

the SCS to the Natural Resources Conservation 

Service; which will fall under the Assistant Sec
retary for Natural Resources and Environ
ment.542 Although Congress had not yet approved 
the USDA reorganization plan, SCS's "internal" 
reorganization became effective in July 1994.543 

Under the internal agency reorganization, the 
Director of CR&PCD now reports to the Deputy 
Chief of Management.544 However, the new as
signment is unlikely to have any real impact on 
civil rights at the agency, or on CR&PCD's role 
and responsibilities. The USDA considers it a 
"consolidation of related activities. "545 

Under the SCS reorganization, CR&PCD will 
have responsibility for the enforcement of both 
Title VI and Title VII/EEO internal civil rights 
programs. Before the reorganization, the Office of 
Human Resources performed the Title VII/EEO 
function.546 Although internal and external civil 
rights enforcement both will be housed in 
CR&PCD, they will have different staff assigned 
to them and will not have "overlapping'' functions. 
CR&PCD will have 10 staff members, including 
the Director and a secretary, 4 FTEs assigned to 
Title VI, and 4 FTEs assigned to Title VII/EEO. 
The staff assigned to Title VII/EEO will be 

536 USDA/SCS Survey, Q. 29, p. 20. 

537 Dr. Arun C. Basu, Director, Civil Rights and Program Compliance Division, Soil Conservation Service, U.S. Department of 
Agriculture, letter to Frederick D. Isler, Acting Assistant StaffDirector, Office for Civil Rights Evaluation, U.S. Commission 
on Civil Rights, July 7, 1994 (hereafter cited as Basu letter). 

538 USDA/SCS Survey, Q. 35, p. 25. 

539 Ibid. 

540 Ibid., Q. 27, p. 20. 

541 USDA/SCS Survey, Q. 28, p. 20. 

542 Basu letter, p. 1. See also Team USDA Summary, p. 3. 

543 Basu interview. The agency head has authority to reorganize its divisions internally. See Carrie Wetsch, Equal Opportunity 
Specialist, Civil Rights and Program Compliance Division, Soil Conservation Service, U.S. Department of Agriculture, 
comments on Basu interview report, July 14, 1994 (hereafter cited as Wetsch comments). 

544 PaulW. Johnson, Chief, Soil Conservation Service, U.S. Department of Agriculture, memorandum through James R. Lyons, 
Assistant Secretary, Natural Resources and Environment, U.S. Department of Agriculture, to Evelyn R. White, Director, 
Office ofPersonnel, U.S. Department of Agriculture, "Organizational Changes," July 1, 1994 (hereafter cited as USDA/SCS, 
"Organizational Changes"). 

545 Basu interview, p. 2. 

546 Ibid. See also, USDA/SCS, "Organizational Changes." 
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transferred to CR&PCD from the Office of Human 
Resources.547 

The Director of CR&PCD does not foresee 
much of a change in Title VI enforcement as a 
result of the internal reorganization. However, he 
does not know what resources he will be allocated 
to carry out the Division's old and new civil rights 
responsibilities.548 

The reorganization transferred internal civil 
rights responsibilities to SCS's civil rights office, 
creating the potential that external civil rights, 
including Title VI enforcement, will deteriorate at 
the expense of internal equal employment oppor
tunity concerns. This potential problem has been 
made less likely because the internal and external 
civil rights activities will be conducted by sep
arate entities within the new civil rights office. 
However, until the staff sizes of these two entities 
becomes known, the possibility that resources for 
Title VI enforcement will be reduced remains. 

The General Manual, Policies, 
Procedures, and Guidelines 

In addition to the USDA regulations and De
partmental Regulation 4300-1, CR&PCD imple
ments SCS's General Manual 230, Part 405, 
which is the agency's instruction covering its civil 
rights policies, programs, authority, compliance 
reviews and other procedures, and guidelines. 549 

547 Basu interview, p. 2. 

548 Ibid., pp. 2-3. 

SCS issued the General Manual in 1987. SCS 
indicated that the Department of Justice has not 
approved the manual because SCS has never 
"been asked" by the Department of Justice to have 
it approved.550 SCS has revised the manual three 
times since it was originally approved by the SCS 
Chief, and none of the revisions has been ap
proved by the Department of Justice.551 The 
Director of CR&PCD was "perplexed" that the 
Department of Justice had not yet approved 
SCS's General Manual. The Department of Jus
tice did request a copy of the manual in 1990, as 
an attachment to the 1991 Civil Rights Im
plementation Plan. However, although it was 
submitted, the Department of Justice never com
mented on it nor did the Department ask for any 
additional information. 552 

The manual describes the relative responsibil
ities of the Chief ofSCS, the Director of CR&PCD, 
and the State conservationists for ensuring equal 
opportunity in program delivery.553 It provides 
detailed instructions on the obligations of SCS 
offices to notify the public of its rights under Title 
VI and other civil rights statutes554 and charges 
each SCS program office with collecting and re
porting participation and eligibility data for their 
programs by race, ethnicity, and gender. SCS 
must examine the data to identify disparities in 
the delivery of program benefits. 555 The manual 

549 USDA/SCS, General Manual 230-Part 405, "Equal Opportunity in Program Delivery"; and USDA/SCS Survey, Qs. 1 & 4, 
pp. 5-6. 

550 USDA/SCS Survey, Q. 2, p. 5. 

551 Carrie Wetsch, Equal Opportunity Specialist, Civil Rights and Compliance Division, Soil Conservation Service, interview 
in Washington, D.C., June 30, 1994. The General Manual was updated on February 27, 1991, to incorporate policies 
protecting the interest of disabled beneficiaries as required by the Department of Justice. It also includes revision to clarify 
the role of program managers and the State equal opportunity committee relative to program delivezy. USDA/SCS, General 
Manual 230-Part 405, Subparts A and B, as amended, Feb. 27, 1991. 

552 Ibid. 

553 USDA/SCS, General Manual 230, § 405.4. 

554 Id. § 405.5. 

555 Id. § 405.6. 
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requires SCS to conduct onsite compliance re
views and gives instructions on the frequency of 
reviews and methods of selecting recipients for 
review.556 It also contains procedures for handling 
complaints.557 It lists the forms of discrimination 
that are prohibited558 but does not provide de
tailed standards for compliance. Finally, the man
ual emphasizes the responsibility of SCS to pro
vide comprehensive civil rights training to its 
employees.559 

Interaction with the Office of Civil 
Rights Enforcement 

There is minimal interaction between SCS and 
OCRE. The two offices interact when an SCS 
complaint cannot be resolved voluntarily. The in
teraction occurs between the two offices, for the 
most part, when CR&PCD submits complaints for 
processing or when it receives directives. OCRE 
controls the interaction between CR&PCD. It 
communicates its directives to CR&PCD, but it 
will not respond to CR&PCD's requests. For ex
ample, in the past, CR&PCD requested OCRE to 
provide guidance or clarification on civil rights 
issues; however, the Director never received a 
response.560 

Process of Title VI Enforcement 
The State conservationists and their equal op

portunity liaison officers, in conjunction with the 

556 Id. § 405.8. 

557 Id. § 405.9. 

558 Id. § 405.10. 

559 Id. § 405.11. 

560 Basu interview, p. 5. 

district conservationists, are responsible for all 
Title VI field activities, including preaward 
reviews. Except for policy development and com
plaint processing, the role of CR&PCD is limited 
to monitoring the State conservationists to ensure 
that they are carrying out these responsibilities. 

Preaward Reviews 
SCS requires various types of assurances of 

nondiscrimination from its recipients. SCS re
quired some of the assurances from recipients, 
and others were imposed by the Departmei.it of 
Agriculture. Thus, some of the assurances are 
"very political." Furthermore, some assurances 
date back to the 1960s when there were no anti
discrimination clauses. 561 

The SCS General Manual does not contain pro
cedµres for conducting preaward reviews.562 

However, the district conservationists conduct 
preaward reviews to ensure that recipients of 
SOS-assisted programs are complying with the 
law.563 The district conservationists perform ap
proximately 3,000 preaward rev.iews annually. 
They report their findings to the State conser
vationists, who report in turn to CR&PCD.564 

The absence of preaward instructions in the 
SCS General Manual and the large number of 
preaward reviews SCS conducts each year to
gether suggest that SCS's preaward reviews are 
little more than reviews to ensure that required 
assurances of nondiscrimination have been 

561 Ibid., p. 4; Wetsch comments. According to Ms. Wetsch, assurances dating back to the 1960s were between the Secretary 
and the Soil Conservation Districts that were recipients. Those assurances were reviewed by CR&PCD until October 1993, 
when SCS and the Office of General Counsel agreed that ifa supplemental memorandum ofunderstanding(MOU) between 
the State conservationist and the State conservation districts has been updated to include appropriate nondiscrimination 
language, the MOU between and the Secretary and the State conservation districts did not have to be updated. CR&PCD 
uses assurances to determine compliance/noncompliance. See also U.S. Department of Agriculture, Soil Conservation 
Service, General Manual 180, Amendment 12 [Part 401]. 

562 USDA/SOS, General Manual 230. 

563 USDA/SCS FY 1990 Implementation Plan, p. 17. 

564 Basu interview, p. 3. 
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submitted. Without a mor:e comprehensive 
preaward review, SCS has no mechanism to en
sure that SCS funding is not allocated to 
recipients in violation of Title VI. 

Postaward Reviews 
In contrast to its cursory preaward reviews, 

SCS has an active postaward review program. 
The SCS General Manual requires State conser
vationists to conduct reviews every 3 to 5 years of 
the SCS area, field, and project offices and their 
recipients to ensure that SCS programs are in 
compliance with Title VI and other civil rights 
statutes.565 In fiscal year 1993, the equal oppor
tunity liaison officers in the State conservation
ists' offices conducted 554 postaward compliance 
reviews. Of these, 442 resulted in findings of com
pliance and 112 resulted in findings of non
compliance. All 112 recipients found in non
compliance agreed in writing to remedy the non
compliance. None involved discriminatory 
practices.566 

Investigation of Complaints 
CR&PCD investigates all complaints pertain

ing to SCS-funded programs.567 In 1993, SCS re
ceived one Title VI complaint.568 The lack of Title 
VI complaints is a strong indication that SCS 
conducts inadequate outreach and education on 
Title VI.569 

Deficiencies and Remedies 
IfCR&PCD finds noncompliance in a program, 

it will request that the recipient send a corrective 
action plan. However, there has never been such 
a case, because most problems are resolved before 
the complaint process is conducted.570 

565 USDA/SCS, General Manual 230, § 405.8. 

566 USDA/SCS Survey, Q. 68, pp. 44-45. 

567 Ibid., Q. 25(j),(k), p. 19. 

568 Ibid., Q. 71, p. 46. 

Outreach and Education 
The SCS General Manual has detailed public 

notification procedures.571 It requires each SCS 
office that provides assistance or has public con
tact "to take positive and specific actions to advise 
all constituent groups ofthe agency's and USDA's 
policy of nondiscrimination and ofthe procedures 
for filing a compliant."572 Specific requirements 
include: 

1) Prominent display of the USDA's poster, 
"And Justice for All"; 

2) Mailing lists of potential beneficiaries that 
are coded by race and sex; 

3) The use of informational mailings to grass
roots organizations and other informational 
sources that are commonly used by minorities, 
the disabled, and women; 

4) Information availability in languages other 
than English; 

5) A prominent nondiscrimination statement 
in all general informational materials on SCS 
programs; 

6) Inclusion of persons of all races, sexes, and 
national origins in all graphic/photographic 
material displayed by recipients and program 
offices; 

7) Development and use of a master list oflocal 
nonminority, minority, disabled, and women's 
media;and 

569 SCS maintains that the low number ofTitle VI complaints is a strong indication that SCS uses intervention and prevention 
strategies in conducting its compliance activities. Glickman letter, attachment, p. 11. 

570 Basu interview, p. 4. 

571 USDA/SCS,GeneralManual230, § 405.5. 

572 Id. § 405.5(a). 
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8) A policy of not participating in meetings of When a request is made for information in a 
groups that discriminate.573 non-English language, CR&PCD tries to respond 

SCS publicizes the name of the CR&PCD 
Director through its General Manual, its Direc
tor, memoranda, and personal contacts.574 It also 
advertises program information through as
surance statements in all news releases, educa
tional materials, publications, and slide presenta
tions.575 

CR&PCD disseminates information in various 
non-English languages such as Spanish, Viet
namese, Chinese, Korean, Filipino, Hawaiian, 
Punjabi, and Hmong.576 The State conservation
ists usually request publications in the different 
languages. In response to such requests, for ex
ample, CR&PCD provided funds to Puerto Rico to 
develop publications in Spanish. In Hawaii, the 
State conservationist requested guidelines and 
publications in Chinese, Korean, and Japanese. 
Most of these non-English language requests 
were from southern California, Puerto Rico, Colo
rado, Hawaii, New Mexico, Texas, Arizona, and 
Florida, areas with very high Hispanic and Asian 
American populations. 577 

573 Id. § 405.5(b). 

574 USDA/SCS Survey, Q. 48, p. 35. 

575 Ibid., Q. 46, p. 35. 

576 Ibid., Q. 47, p. 35. 

immediately. CR&PCD responded to Puerto 
Rico's request in 60-90 days, and to Hawaii's 
request in 30 days. The Director of CR&PCD 
indicated that the outreach in various ethnic lan
guages was one of his ''best accomplishments" as 
director of civil rights at SCS.578 

Other means of outreach include extensive use 
of the radio in the field. SCS has an annual project 
with African American farmers in Fargo, Arkan
sas, that involves 10 youths who learn about soil 
conservation and farming.579 

In its 1994 Civil Rights Implementation Plan, 
CR&PCD reports on some of the outreach and 
education activities it conducted during 1993. For 
example, the Division identified "grass roots" or
ganizations, including Women Involved in Farm 
Economics and the National Association of Con
servation DistrictAuxiliary, to strengthen its pro
gram outreach and initiatives. 580 

Thus, CR&PCD has taken substantial steps to 
inform the public about its rights under Title VI. 
However, given that SCS receives almost no Title 
VI complaints, CR&PCD's current level of 

577 Basu interview. See also U.S. Department of Agriculture, Soil Conservation Service, "Soil Conservation Service Translation 
Project," translation of"Conservation Practice Information Sheet" from English to Korean by Kwon Kim, Jan. 13, 1994. 

578 Basu interview, p. 6. 

579 Ibid. See also Ronnie D. Murphy, Arkansas State Conservationist, Soil Conservation Service, U.S. Department of Agricul
ture, memorandum to William Richards, Chief, Soil.Conservation Service, U.S. Commission on Civil Rights, "EOP-RCA 
Special Studies," Mar. 5, 1992. 

580 Arun C. Basu, Director, Civil Rights and Program Compliance Division, Soil Conservation Service, U.S. Department of 
Agriculture, memorandum to State Conservationists, Directors, Caribbeaµ and Pacific Basin Areas, National Technical 
Center Directors, Headquarters Division Directors, and Above, "EOP-Soil Conservation Service (SCS) Fiscal Year (FY) 
1994 Civil Rights Implementation Plan (CRIP) Update (hereafter cited as Basu memorandum on USDA/SCS FY 1994 
Implementation Plan). 
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outreach and education activity may be insuffi
cient.581 

Technical Assistance 
CR&PCD provides technical assistance to 

State and local agency staff both upon request 
and at its own initiative.582 CR&PCD provides 
technical assistance to recipients only upon re
quest, usually one to two times a year.583 During 
1993, CR&PCD provided technical assistance and 
civil rights training in six States. The participants 
included a total of 171 program managers and 
supervisors, and 20 officials from local and re
gional recipient groups. 584 In 1993 the Director of 
CR&PCD conducted two training seminars for 
recipients on their role in ensuring equity ip pro
gram delivery.585 

CR&PCD Oversight of State 
Conservationists 

CR&PCD has minimal contact with the district 
conservationists. CR&PCD's contact with field 
staff consists mainly of telephone calls and letters 
from ~he State conservationists. 586 According to 
the Director of CR&PCD, his staff may have per
sonal contact with approximately 15 State conser
vationists a year. Usually, the State conser
vationists will initiate that contact. The State 

conservationists must provide annual reports to 
CR&PCD on State activities. CR&PCD staff use 
the information for the development of the Civil 
Rights Implementation Plan.587 IfCR&PCD iden
tifies problems in the report, it notifies the State 
conservationist and recommends corrective ac
tion. If a complaint is filed, CR&PCD sends it to 
OCRE.588 

SCS's primary means of monitoring the States 
is through postaward onsite compliance reviews. 
In preparing for a State compliance review and 
determining what field offices States will review 
CR&PCD reviews agricultural and populatio~ 
data, information on file regarding the State, and. 
previous program compliance reviews. 589 It also 
considers civil rights training, plans of opera
tions, assurances and/or contractual agreements 
(preaward reviews), public notification, compli
ance reviews conducted within the State (post
award reviews), program participation data, and 
handicap accessibility.590 In conducting the re
views, CR&PCD staff interviews the field staff 
and chairpersons of recipient groups to ensure 
that they know their responsibilities in conduct
ing compliance reviews. 591 This "top to bottom" 
review takes approximately 3 to 4 months. 592 

CR&PCD conducts oversight reviews of States 
on a 5-year cycle, and States conduct reviews of 

581 SCS m~~ains that t_he l~w number of Title VI complaints is a strong indication that SCS uses intervention and prevention 
strategies m conductmg its compliance activities. Glickman letter, attachment, p. 11. 

582 USDA/SCS Survey, Q. 53, p. 37. 

583 Ibid., Q. 54, p. 37. 

584 Basu memorandum on USDA/SCS FY 1994 Implementation Plan. 

585 USDA/SCS Survey, Q. 52, p. 36. 

586 Basu interview, p. 3. 

587 Ibid. 

588 Ibid. 

589 Wetsch comments, p. 1. 

590 Ibid., attachments nos. 1, 2. 

591 Ibid., attachment no. 1. 

592 Basu interview, p. 4. 

317 



field offices on a 3- to 5-year cycle, or roughly 10 
reviews each year. CR&PCD has reviewed aII 
States during the past 5 years. 593 

During fiscal year 1991, CR&PCD conducted 
compliance reviews in 10 States. All 10 dem
onstrated problems with their assurances, and 
over one-half had problems with civil rights train
ing and public notification of their Title VI pro
grams.594 In fiscal year 1992, CR&PCD conducted 
compliance reviews in nine States. Over one-half 
of the reviews showed problems with assurances, 
compliance reviews, program participation data 
and accessibility requirements. 595 During fiscal 
year 1993·, CR&PCD conducted 44 onsite civil 
rights compliance reviews in eight States. When 
CR&PCD discovered noncompliance, States sub
mitted corrective plans and took voluntary actiori 
or planned to correct the noncompliance. 596 

In 1993, CR&PCD conducted an onsite review 
of South Carolina.597 The purpose of the review 
was to evaluate the effectiveness of SCS's civil 
rights compliance in program delivery in South 
Carolina; assess civil rights program compliance 
activities; determine the extent to which 
managers, supervisors, and employees under
stand their responsibilities and are involved in 

compliance activities; and identify programmatic 
deficiencies and barriers _to compliance and pro
vide technical assistance and guidance in 
eliminating deficiencies and resolving issues as
sociated with the development and implementa
tion of civil rights compliance. 598 The appraisal 
was conducted by reviewing records, interviewing 
SCS staff assigned responsibilities in the program 
areas, and by visiting selected field offices to dis
cuss various program activities.599 The review 
found that a "variety of handicap accessibility and 
related probJems" existed in some parts of the 
State, "amounting to a substantial noncompliance 
status.',soo The review resulted in recommenda
tions that appropriate instructions and training 
be provided to civil rights program appraisal staff 
to ensure objective evaluation of participation 
data601and that planned outreach efforts extend 
program benefits equally to minorities and 
females.602 

Thus, CR&PCD although relies heavily on 
State conservationists to conduct day-to-day en
forcement activities, CR&PCD has in place and 
actively implements an effective system for mon
itoring the State conservationists' Title VI en
forcement. 

593 Wetsch comments, attachment no. 1. 

594 USDA/SCS Survey, Q. 67, p. 43. See USDA/SCS Survey, documents submitted with the Survey, Appendix V, "Civil Rights 
Program Compliance Reviews, Fiscal Years 1991-1992 Findings of Noncompliance" (hereafter cited as USDA/SCS, "Civil 
Rights Program Compliance Reviews, Fiscal Years 1991-1992 Findings of Noncompliance"). 

595 USDA/SCS Survey, Q. 67, p. 43. USDA/SCS, "Civil Rights Program Compliance Reviews, Fiscal Years 1991-1992 Findings 
of Non Compliance." See also Arun C. Basu, Director, Civil Rights and Program Compliance Division, Soil Conservation 
Service, U.S. Department of Agriculture, memorandum to State conservationists, Directors, Caribbean and Pacific Basin 
Areas, National Technical Center Directors, Headquarters Division Directors, and Above, "EOP-Summaryof FY 1992 Civil 
Rights Compliance Review Findings," Nov. 16, 1992. 

596 Basu letter, p. 2. 

597 USDA/SCS Survey, Q. 64, p. 41. See USDA/SCS Survey, documents submitted with the Survey, Appendix ill, Gary A. 
Margheim, Deputy Chief for Programs, Soil Conservation Service, U.S. Department of Agiiculture, memorandum to Billy 
Abercrombie, State Conservationist, Soil Conservation Service, Columbia, South Carolina, "Civil Rights and Program 
Compliance Review, Soil Conservation Service: South Carolina, August 30-September 3, 1993," Sept. 20, 1993. 

598 Ibid., p.1. 

599 Ibid. 

600 Ibid., p. 13. 

601 Ibid., p. 8. 

602 Ibid., p. 15. 
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Staff Training 
The SCS General Manual requires that all em

ployee_s assigned or having program delivery re
sponsibilities receive civil rights compliance 
training within 6 months after assuming such 
responsibilities. The instructions delineate 13 
items that should be covered in the training, in
cluding the rules and regulations, operations of 
the civil rights compliance functions within SCS, 
and development of and skills for preparing the 
Civil Rights Implementation Plans. 603 

All new employees with civil rights/EEO re
sponsibilities complete training in civil rights 
compliance.604 CR&PCD conducts training semi
nars for staff out of headquarters. 605 CR&PCD 
conducts training seminars for State and local 
agency staff "semi-annually." This training in
cludes nine specific delivery-related areas that 
must be implemented to ensure equity and 
achieve compliance.606 The Director conducts 
most of the civil rights training and will have his 
staff participate in any other training that may be 
offered throughout USDA Although all new em
ployees receive civil rights programmatic train
ing, most of the training occurs "on thejob."5o7 

CR&PCD developed its own training guide, 
which includes six modules on Title VI, complete 
with scripts to assist the instructor. 608 The mod-

603 USDA/SCS, GeneralManual230, § 405.11. 

604 USDA/SCS Survey, Q. 49, p. 36. 

605 Ibid., Q. 50, p. 36. 

606 Ibid., Q. 51, p. 36. 

607 Basu interview, p. 5. 

ules to be used for civil rights training include 
discrimination, equal opportunity, equal oppor
tunity and program management, compliance re
views, pub.lie notification, and representation on 
district boards. 609 SCS has approved the modules, 
and CR&PCD last used the guide in 1994, for a 
3½-day training course given to the SCS program 
managers in Nebraska.610 

Data Collection, Reporting 
Requirements, and Analysis 

SCS's General Manual includes a section on 
data collection and reporting.611 SCS uses data 
collection for civil rights compliance purposes and 
related evaluations, including all assessments of 
the delivery of program benefits to potential bene
ficiaries on a nondiscriminatory basis. Each SCS 
program office is responsible for collecting and 
reporting racial, ethnic, and gender participation 
data and eligibility data for its programs. 
CR&PCD must analyze the data each year612 to 
measure delivery of program benefits. CR&PCD 
uses the ani=llysis to determine any disparities and 
to identify areas for outreach efforts, to provide 
status reports at the field office level, and to mea
sure progress made regarding program delivery 
on a nondiscriminatory basis.613 

608 U.S. D~p~rtment ofAgriculture, Soil Conservation Service, "Equal Opportunity/Civil Rights Training Agenda" (undated) 
?omrrnssrnn files: ~he Agenda includes training programs which were conducted in several States in 1991. The Agend~ 
mclud~s the P.~~cipant~, and the n:i,odules or issues covered. See also Arun C. Basu, Director, Civil Rights and Program 
Comph~ce Divt~o~, S?il Consen:ation Service, U.S. Department of Agriculture, memorandum, "EOP-Slide/TapeModules 
for Trammg on Civil Rights," National Bulletin No. 230-9-4, Nov. 9, 1988. 

609 U.S. D~p~ment of Agriculture, Soil Conservation Service, "Equal Opportunity/Civil Rights Training Agenda" (undated) 
Commission files. ' 

610 Basu interview, p. 5. 

611 USDA/SCS General Manual 230, § 405.6. 

612 USDA/SCS Survey, Q. 25(0, p. 18. 

613 USDA/SCS, General Manual 230, § 405.6(a). 
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SCS maintains the data. It does not require its 
recipients to do so. SCS does not require recip
ients to assess annually minority participation in 
each program and compare those figures with the 
established targets, nor does SCS require recip
ients to submit an annual report to CR&PCD that 
compares participation in programs with 
eligibility.614 SCS shares with recipients data 
showing delivery of program benefits to diverse 
clientele groups. 615 

Civil Rights Implementation Plans 
The Commission reviewed SCS Civil Rights 

Implementation Plans for fiscal years 1990-1994. 
The fiscal year 1990 Civil Rights Implementation 
Plan is the most comprehensive, as the other 
plans are primarily progress and workload and 
performance reports. 

The 1990 Civil Rights Implementation Plan 
lists SCS's,federally assisted and federally con
ducted programs, describes SCS's approach to 
civil rights enforcement, and presents SCS's long
range goals and objectives. 616 

The plan contains six long-range goals and 
major objectives in the areas of policy develop
ment, liaison and technical assistance, data eval
uation and program analysis, training, preaward 
reviews, and postaward reviews as required by 
the Department of Justice. For each long-range 
goal, the plan includes a "Quarterly Objective and 
Specific Plan." The objectives are precise and ac
complishable.617 

One long-range policy goal is to provide man
agement oversight and to update the agency's 
civil rights qirective. This will assure that both 

614 USDA/SCS Survey, Qs. 61-62, p. 40. 

615 Ibid., Q. 59, p. 39. 

616 USDA/SCS FY 1990 Implementation Plan, pp. 10-15. 

617 Ibid., p. 10. 

618 Ibid. 

619 Ibid. 

620 Ibid., p. 11. 

621 Ibid. 

622 Ibid., p. 12. 

federally assisted and federally conducted pro
grams utilize civil rights compliance provisions 
that result in effective enforcement of equal ac
cess and opportunity through program de
livery.618 The major objective is to provide guid
ance and direction to SCS staff at all levels re
garding the application of civil rights policy to 
program delivery and to discuss major provisions 
of the USDA and Department of Justice regula
tions relative to program compliance and equity 
in program delivery. 619 

A second long-range policy goal is to maximize 
staff knowledge and skills to achieve the agency's 
mission in civil rights program compliance 
through planned program outreach, technical as
sistance, monitoring, and evaluation. 620 The two 
major methods for achieving this goal are (1) to 
provide assistance in implementing the agency's 
action plan to increase representation of minor
ities, women, and individuals with disabilities on 
boards, councils, and committees and (2) to pro
vide technical assistance to State staffs at all 
levels in conducting civil rights program com
pliance reviews to ensure and extend equal access 
and equal opportunity to all beneficiaries relative 
to conservation programs. 621 

A third long-range policy goal is to provide 
management oversight and direction to assure 
that the agency's progress reporting system ade
quately collects and reports program participa
tion data in conformance with departmental reg
ulations and agency civil rights directives. 622 The 
major objective is to plan, design, and implement 
a program compliance review strategy as stipu
lated under the agency civil rights directives to 
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ensure continued verification of parity in program 
participation data. 623 

A fourth long-range policy goal is to provide 
management the necessary training and policy 
guidance to assure that supervisors and program 
managers at all levels utilize both departmental 
and agency regulations in the delivery of pro
grams and services.624 The objective is to plan and 
design two civil rights training courses-one for 
program managers and supervisors and one for 
specialists-to help them understand their role 
regarding compliance in the delivery of programs 
and services.625 

A fifth long-range policy goal is to provide ap
propriate management oversight and review of 
the activities ofrecipients to determine that such 
recipients are voluntarily complying with the 
nondiscriminatory provisions related to delivery 
of programs and .services.626 The objective is to 
review and evaluate the adequacy of memoranda 
and other agreements with recipient groups (soil 
and water conservation district boards and other 
organizations) to assure compliance.627 

A sixth long-range policy goal is to provide the 
management oversight and evaluation proce
dures to assure thatSCS delivers its conservation 
programs and technical assistance on a non
discriminatory basis and parity in program par
ticipation.628 The objective.is for States to conduct 
about 410 onsite field office postaward reviews to 
monitor program compliance. CR&PCD will con
duct 10 onsite reviews of States and at least 40 
field offices. 629 

623 Ibid. 

624 Ibid., p. 13. 

625 Ibid. 

626 Ibid., p. 14. 

627 Ibid. 

628 Ibid., p. 15. 

629 Ibid., p. 14. 

630 USDA/SCS FY 1992 Implementation Plan, p. 2. 

631 USDA/SCS FY 1993 Implementation Plan, pp. 2-3. 

632 USDA/SCS Survey, Q. 39, p. 29. 

Except for the 1990 Civil Rights Implementa
tion Plan, the other Civil Rights Implementation 
Plans are progress and workload activity reports. 
The fiscal year 1992 Civil Rights Implementation 
Plan, for example, cited "significant progress" in 
the area of staff training for civil rights com
pliance in program delivery. CR&PCD provided 
technical assistance and staff resources to con
duct training in seven States and two national 
workshops.630 

The fiscal year 1993 Civil Rights Implementa
tion Plan included information on the progress 
made in increasing minority and female repre
sentation on boards and councils, as well as joint 
outreach efforts with State conservationists, in
dividual States, and other program •divisions 
within SCS. 631 

Within the last 5 years, SCS's Title VI prior
ities have included computerized data collection 
and reporting systems, national training for civil 
rights compliance, continued oversight through 
onsite reviews, and to review and update program 
policies that have disparate impact on 
beneficiaries.632 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The structure of civil rights enforce
ment at the Soil Conservation Service (SCS) has 
several deficiencies. The Director of the Civil 
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Rights and Program Compliance Division 
(CR&PCD) does not report directly to the Chief of 
SCS. Furthermore, the Director of CR&PCD does 
not have supervisory authority over civil rights 
personnel in SCS State offices, who instead report 
to the State conservationists.633 
Recommendation: SCS should restructure its 
external civil rights staff so that: 1) the Director 
of CR&PCD reports directly to the Chief of SCS 
rather than through either the Deputy Chief of 
Programs or the Deputy Chief of Management; 
and 2) civil rights personnel i:q. SCS State offices 
report to the Director of CR&PCD rather than to 
the State conservationists. 
Finding: Under a 1994 SCS reorganization, 
CR&PCD was given the additional responsibility 
of performing SCS's internal civil rights ~ctiv
ities. It is not yet clear whether CR&PCD Wlll be 
given sufficient resources to carry out i~s addi
tional responsibilities. Furthermore, the mternal 
organizational structure of CR&PCD has not yet 
been finalized. 634 

Recommendation: SCS should ensure that the 
transfer of internal civil rights responsibilities to 
CR&PCD does not have a negative impact on 
Title VI enforcement. Thus, SCS should ensure 
that CR&PCD retains at least the same number 
of staff working on external civil rights activities. 
Furthermore SCS should structure CR&PCD' .with separate units and separate supervisors re-
sponsible for internal and external civil rights 
enforcement. 
Finding: Most of the day-to-day Title VI enforce
ment at the SCS is carried out by collateral-duty 
civil rights personnel in the SCS State offices. 
These personnel are not trained civil rights spe
cialists and since they do not work on external 
civil rights enforcement full-time, they are unlike
ly to have the degree of experience and expertise 
necessary for ensuring that recipients are in com
pliance with Title VI. 635 

633 See pp. 310-11. 

634 See pp. 312-13. 
635 Seep. 311. 

636 See pp. 313-15. 

Recommendation: SCS should require that all 
State-office personnel performing external civil 
rights functions be full-time, trained civil rights 
specialists. 

Budget, Staffing, and Workload 
Finding: SCS does not have the capability of 
tracking its Title VI expenditures separately from 
expenditures on other civil rights activities. As a 
result, it is critically hampered in any attempt to 
engage in management planning of its civil rights 
enforcement activities. 
Recommendation: SCS should develop and im
plement an information management system that 
permits it to track its expenditures o~ various 
civil rights activities. SCS should use this system 
in the development of an annual civil rights en
forcement plan showing specifically what ac
tivities will be conducted and what resources will 
be needed for each activity. Furthermore, SCS 
should use the system to track its expenditures, 
resources, and workload over time, so that it can 
demonstrate the need for additional resources to 
help it address a growing workload. 

General Manual, Policies, Procedures, 
and Guidelines 
Finding: SCS's General Manual 230 is a com
prehensive instruction addressing most aspects of 
SCS's Title VI compliance and enforcement pro
gram. It clearly details the responsibilities of the 
different SCS components, civil rights policies, 
procedures for compliance reviews, outreach and 
education requirements, data requirements of 
SCS recipients, and requirements for providing 
civil rights training to SCS employees. However, 
the manual does not indicate standards for com
pliance with Title VI. Furthermore, the manual 
does not require SCS to conduct preaward re
views of recipients before releasing funds to 
them.636 
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Recommendation: SCS should revise its Gen
eral Manual 230 to include a section detailing 
standards for compliance with Title VI and one on 
preaward reviews. The section on standards for 
compliance with Title VI should give specific ex
amples that show how Title VI applies to SCS 
programs. The section on preaward reviews 
should indicate that preaward reviews are a pre
requisite for SCS funding and should provide pro
cedures for conducting preaward reviews, includ
ing specifying the types of information that 
should be considered in the reviews. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: Although SCS State conservationists 
perform preaward reviews ofrecipients, SCS does 
not have clear instructions for what a preaward 
review should entail. Furthermore, the large 
number of preaward reviews conducted by SCS, 
more than 3,000 annually, indicates that the 
reviews are cursory reviews of applications, 
rather than proper preaward reviews. 
Recommendation: SCS should conduct proper 
preaward reviews of all applicants for SCS assis
tance. These reviews should go beyond ensuring 
that the applicants have submitted a Title VI 
assurance. They should consist of analyzing infor
mation submitted by the applicant on the pro
grams or projects to be funded, the populations to 
be served, populations that might be affected neg
atively by the projects, the applicant's policies and 
procedures, any discrimination complaints lodged 
against the applicant, and any previous findings 
of compliance or noncompliance relating to the 
applicant, either by SCS or by another govern
ment agency. When review of such information 
reveals a potential problem, SCS should conduct 
an onsite preaward investigation and require cor
rective action ifnecessary before releasing funds. 

637 Seep. 315. 

638 Seep. 315-17. 

639 See pp. 317-18. 

Postaward Reviews 
Finding: SCS has an active postaward review 
program. The State conservationists review each 
recipient on a 3-5 year cycle. However, the re
views are conducted by collateral-duty personnel, 
not by trained civil rights specialists. 637 

Recommendation: SCS should ensure that its 
postaward reviews are conducted by full-time 
civil rights specialists. Each State should have at 
least one such specialist to conduct civil rights 
reviews in that.State. 

Outreach and Education 
Finding: SCS has an active outreach and educa
tion program. SCS's General Manual has detailed 
outreach and education requirements. SCS is par'
ticularly active in ensuring that limited-English
proficient popµlations have access to information 
in their own languages. However, the small num
ber of Title VI complaints SCS receives (one in 
fiscal year 1993) is an indication that SCS's out
reach and education efforts need to be ex
panded.638 

Recommendation: CR&PCD should conduct a 
study of SCS's outreach and education activities 
to identify areas of weakness and populations 
that are not being served adequately by SCS's 
current outreach and education efforts. Based on 
this analysis, CR&PCD should develop and im
plement a strategic outreach and education plan 
to ensure that all recipients, participants, bene
ficiaries, and the public are aware of SCS's pro
grams and of their rights and responsibilities 
under Title VI. 

Oversight of State Conservationists 
Finding: CR&PCD has an active ·oversight and 
monitoring program to ensure that the State con
servationists are performing their civil rights re
sponsibilities adequately. CR&PCD conducts on
site reviews of each State once every 5 years. 
However, except during these reviews, CR&PCD 
does not have much contact with the State conser
vationists.639 

323 



Recommendation: CR&PCD should supple
ment its monitoring reviews of the State conser
vationists by other contacts with the State conser
vationists. For instance, CR&PCD should expand 
its technical assistance activities, so that State 
office civil rights personnel have frequent contact 
with CR&PCD. 

Staff Training 
Finding: SCS has a comprehensive training pro
gram for its staff engaged in civil rights 
compliance and enforcement activities. All new 
CR&PCD staff receive thorough civil rights train
ing, and State office staff receive comprehensive 
civil rights training, including training on Title 
VI, twice each year. 640 

Recommendation: SCS should continue to pro
vide comprehensive civil rights training, includ
ing training on Title VI, to all staff engaged in 
Title VI compliance and enforcement activities. 

Data Collection, Reporting 
Requirements and Analysis 
Finding: SCS's General Manual 230 has com
prehensive data reporting requirements of SCS 
recipients. SCS uses these data effectively in its 
Title VI compliance and enforcement program. 
Recommendation: SCS should continue to col
lect comprehensive civil rights data from its recip
ients and to analyze the data in support ofits Title 
VI compliance and enforcement program. 

640 Seep. 319. 
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Chapters 

U.S. Department of Housing and Urban Development 

The U.S. Department of Housing and Urban 
Development (HUD) provides $23.5 billion in 
Federal :financial assistance to approximate

ly 26,000 recipients through 66 different Federal 
programs.1 HUD has one of the largest civil rights 
enforcement offices in the Federal Government. 
Approximately 226 of the 726 members of its fair 
housing and equal opportunity staff are involved 
in Title VI enforcement.2 

HUD's Federally Assisted Programs 
HUD administers a number of federally as

sisted programs aimed at both increasing the 
availability ofhousing and promoting community 
economic development. The largest ofHUD's fed
erally assisted programs are: 

• Under the lower income public housing pro
gram HUD provides technical and financial 
assistance to public housing agencies in the 
operation of public housing projects. 3 

I 

• The assisted housing program (section 8) as
sists low- and very-low-income families in ob
taining decent housing by offering rental assis
tance, rental vouchers, or rental certificates. 
These funds are distributed to the ultimate 
beneficiaries through public housing agencies. 4 

• The home investment in affordable housing 
(HOME) program provides formula grants to 
State and local governments to expand the 
supply of affordable housing. In addition, the 
program helps governments develop model 
programs and implement strategies, including 
public-private partnerships, designed to in
crease the supply of affordable housing. 5 

• The community development block grant 
(CDBG) program is designed to develop viable 
urban communities by providing decent hous
ing, suitable living environments, and 

1 U.S. Commission on Civil Rights, Surv·ey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI ofthe Civil Rights Act of 1964, December 1993, completed by the U.S. Department of Housing and 
Urban Development, Q. 41, p. 32 (hereafter cited as HUD Survey). See also U.S. Department of Housing and Urban 
Development, "FY 1994 Civil Rights Implementation Plan," p. 5 (hereafter cited as HUD FY 1994 Implementation Plan). 

2- HUD Survey, Q. 35, p. 21. See also Roberta Achtenberg, Assistant Secretary for Fair Housing and Equal Opportunity, U.S. 
Department ofHousing and Urban Development, letter to Fredelick D. Isler, Acting Assistant StaffDirector, Office of Civil 
Rights Evaluation, U.S. Commission on Civil Rights, Apr. 28, 1995, p. 2 (hereafter cited as Achtenberg April 1995 letter). 
HUD has 726 fair housing and equal opportunity professional and support staff to enforce the civil rights statutes it 
administers (164 in HUD headquarters, 166 in HUD field offices, and 396 in geographic, formerly regional, offices). 
Approximately 60 of these staff are responsible for the enforcement of Title VI, in conjunction with other statutes. In 
addition, approximately 166. field staff "dedicate some portion of their time" to reviewing Title VI programmatic require
ments. Few staffare assigned solely to Title VI enforcement. Ibid. 

3 U.S. Office of the Federal Register, National Archives and Records Administration, United States Government Manual 
1989/90 (Superintendent of Documents: Washington, D.C., 1989-1990), pp. 339-40. 

4 U.S. Department of Housing and Urban Development, Programs ofHUD, 1992, pp. 75-78 (hereafter cited as Programs of 
HUD). 

5 Office of Management and Budget and U.S. General Services Administration, 1993 Catalog ofFederal :f)omestic Assistance 
(Superintend~nt of Documents: Washington, D.C., 1993), vol. 1, p. 278 (hereafter cited as Catalog ofFederal Domestic 
Assistance). 
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expanded economic opportunities, principally 
for persons oflow and moderate income. HUD 
provides CDBG funds to communities through 
formula grants. CDBG recipients use HUD 
funds to promote economic development and 
neighborhood revitalization activities that 
benefit persons of low and moderate income. 
Large cities receive these funds in the form of 
entitlement grants; small cities receive project 
grants. HUD also has a CDBG program for 
States that provides funding to States for use 
in areas that do not receive entitlement 
grants.6 

Organization, Budget, and Staffing of 
HUD's Civil Rights Enforcement 
Function 

HUD's Office of Fair Housing and Equal Op
portunity (FHEO), headed by an Assistant Sec
retary, has responsibility for HUD's Title VI en
forcement activities. 7 In addition to civil rights 
statutes pertaining to HUD's federally assisted 
and federally conducted programs, FHEO is re
sponsible for enforcing fair housing laws and the 
Americans with Disabilities Act (ADA).8 FHEO's 
regional and field offices, which constitute ap
proximately three-quarters ofHUD's fair housing 
and equal opportunity staff, conduct most of th~ 
daily Title VI enforcement activities.9 HUD's Of
fice of Litigation and Fair Housing Enforcement 
and field counsels in HUD's geographic offices 

6 Ibid., pp. 267-72. 

7 HUD Survey, Q. 20, p. 11. 

provide legal support to FHEO through the Office 
of General Counsel.10 

FHEO does not have responsibility for HUD's 
internal equal employment opportunity activi
ties, which are the responsibility ofHUD's Office 
of Departmental Equal Employment Opportunity 
in the Office of the Secretary.11 Consequently, 
unlike some Federal agencies that integrate in
ternal and external civil rights enforcement func
tions, FHEO is able to concentrate solely on civil 
rights enforcement related to federally assisted 
and federally conducted programs. Furthermore, 
staff within FHEO will not confront pressures 
from an increased workload in Title VII discrim
ination complaints or other internal equal em
ployment opportunity matters that will divert 
staff time or budget resources away from external 
civil rights enforcement activities, thereby com
promising Title VI enforcement efforts. 

Organization Prior to July 7, 1994 
Until its recent reorganization, FHEO's head

quarters was divided into six main offices. Four of 
these offices were headed by Directors who re
ported directly to the Assistant Secretary: the 
Office of Fair Housing Assistance and Voluntary 
Programs, the Office- ofinvestigations, the Office 
of Program Standards and Evaluation, and the 
Office of Program Training and Technical Assis
tance. The remaining two offices, the Office of 
Affirmative Action and EEO and the Office of 

8 FHEO is responsible for the enforcement of the following statutes: Housing and Urban Development Act of 1968, 12 U.S.C. 
§ 1701 (1988); Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993); Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (1988); Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to 
2000e-l7 (1988 & Supp. V 1993); Fair Housing Amendments Act of .1988, 42 U.S.C. §§ 3601-3619, 3631 (1988 & Supp. V 
1993); Architectural Barriers Act of 1968, 42 U.S.C. §§ 4151-4157 (1988); Section 109 of the Housing and Community 
Development Act of1974, 42 U.S.C. § 5309 (1988 & Supp. V 1993); Age Discrimination Act of1975, 42 U.S.C. §§ 6101-6107 
(1988); and the Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12,101-12,213 (SupJ1. V 1993). See HUD FY 1994 
Implementation Plan, pp. 4-5. 

9 See FY 1994 Civil Rights Implementation Plan, p. 12. 

10 Achtenberg April 1995 letter, p. 2. 

11 Achtenberg April 1995 letter, pp. 4-5. Before June 1995, the Secretary of Fair Housing and Equal Opportunity was HUD's 
designated "Director of Equal Employment Opportunity" for all HUD employees except FHEO employees. HUD's equal 
employment opportunity activities were carried out by the Office of Affirmative Action and Equal Employment Opportunity, 
under the Deputy Assistant Secretary for Operations and Management. Ibid. 

326 

https://Secretary.11
https://Counsel.10


Management and Field Coordination, reported to 
the Deputy Assistant Secretary for Operations 
and Management, who in turn reported to the 
Assistant Secretary. 12 

The FHEO headquarters offices primarily re-
sponsible for Title VI enforcement were: 

• The Office of Investigations, which was di
vided into two divisions, the Fair Housing En
forcement Division, responsible for enforcing 
the Fair Housing Amendments Act of 1988, 13 

and the ffiJD Program Investigations Division 
(HPID), responsible for investigations pertain
ing to Title VI and other recipient-related Fed
eral civil rights statutes.14 

• The Office ofProgram Training and Techni
cal Assistance, which provided training and 
technical assistance to FHEO staff and pro 
vided technical assistance and guidance to non
FHEO organizations with respect to Title VI 
and other civil rights statutes.15 

• The Office ofProgram Standards and Eval
uation, FHEO's primary policy development 
and research office.16 

FHEO's field offices conducted most of ffiJD's 
daily Title VI enforcement activities. Staff in 
these offices and regional offices' Program Opera
tions Divisions were assigned the following en
forcement activities: 

• preaward and postaward desk-audit and on
site complia_nce reviews, 
• complaint investigations, 
• implementing sanctions in cases of Title VI 
noncompliance, 
• technical assistance to State and local gov
ernments and other funding recipients, and 
• community outreach.17 

HUD's regional offices reviewed and monitored 
the Title VI enforcement activities of the field 
offices and regional Program Operations 
Divisions.18 

HUD' s regional and field office Title VI -staff 
did not report directly to FHEO headquarters. 
Instead, they reported to regional directors offair 
housing and equal opportunity, who reported to 
regional administrators, who reported, in turn, to 
the Deputy Secretary of ffiJD.19 Thus, although 
the regional administrators were responsible to 
the Assistant Secretary of FHEO for their fair 
housing and equal opportunity activities, 2 °FHEO 
did not have direct authority over the regional 
and field staff with Title VI respohsibilities. As 
such, FHEO could not directly oversee and mon
itor many Title VI implementation and enforce
ment activities. 

FHEO's Reorganization Effective July 7, 1994 
FHEO was substantially reorganized at both 

the headquarters and field levels as of July 7, 

12 U.S. Department ofHousing and Urban Development, Office ofFair Housing and Equal Opportunity, "Current Organiza-
tion," October 1993. 

13 42 U.S.C. §§ 3601-3619, 3631 (1988 & Supp. V 1993). 

14 HUD FY 1994 Implementation Plan, p. 7. 

15 Ibid., p. 8. 

16 Ibid. 

17 Ibid., pp. 10--11. 

18 Ibid. 

19 U.S. Office of the Federal Register, National Archives and Records Administration, The United States Government Manual 
1993 / 1994 (Superintendent of Documents: Washington, D.C., 1993), U.S. Department of Housing and Urban Development 
organizational chart, pp. 330,337. 

20 Ibid. 
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1994.21 At headquarters, FHEO now has three 
Deputy Assistant Secretaries who report to the 
Assistant Secretary:22 the Deputy Assistant 
Secretary for Enforcement and Investigations, 
the Deputy Assistant Secretary for Policy and 
Initiatives, and the Deputy Assistant Secretary 
for Operations and Management. Of these three 
principal FHEO managers, the Deputy Assistant 
Secretary for Enforcement and Investigations is 
responsible for Title VI enforcement. 

The Deputy Assistant Secretary for Enforce
ment and Investigations directs three program 
offices:23 the Office ofinvestigations, the Office of 
Fair Housing Initiatives and Voluntary Pro-

grams, and the Office of Program Compliance and 
Disability Rights. 24 The last. of these offices con
sists of the Program Compliance Division and the 
Disability Rights Division. The Program Com
pliance Division is responsible for Title VI com
pliance and enforcement.25 It also is responsible 
for compliance and enforcement of section 109 of 
the Housing and Community Development Act of 
1974,26 the Age Discrimination Act of 1975,27 and 
Executive Order 11,063.28 The Program Com
pliance Division performs the following civil 
rights enforcement activities: 

21 Roberta Achtenberg, Assistant Secretary, Office ofFair Housing and Equal Opportunity, U.S. Department ofHousing and 
Urban Development, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. 
Commission on Civil Rights, Nov. 10, 1994, p. 1 (hereafter cited as Achtenberg November 1994 letter). 

22 Ibid., Attachment A: Paul Williams, Deputy Assistant Secretary for Operations and Management, Office of Fair Housing 
and Equal Opportunity, U.S. Department of Housing and Urban Development, memorandum to all FHEO Directors, re: 
Headquarters FHEO Reorganization, July 7, 1994, attachment 1 (hereafter cited as Achtenberg November 1994 letter, 
Attachment A: Headquarters FHEO Reorganization). 

23 Ibid. The Deputy Assistant for Policy and Initiatives also directs three program offices: the Office of Program Standards and 
Evaluation, the Office of Economic Opportunity, and the Office of Regulatory Initiatives and Federal Coordination. The 
Deputy Assistant Secretary for Operations and Management directs one program office, the Office of Management and Field 
Coordination, and the Management Information Services Staff. Within these primary offices, there are also 13 program 
divisions: the Fair Housing Assistance Program Division, the Fair Housing Enforcement Division, the Voluntary Programs 
Division, the Fair Housing Initiatives Program Division, -the Program Compliance Division, and the Disability Rights 
Division (within the Office of the Deputy Assistant Secretary for Enforcement and Investigations); the Program Evaluation 
Division, the Program Standards Division, the Federal Agency Coordination Division, and the Mortgage Lending Insurance 
Redlining Division (within the Office ofthe Deputy Assistant Secretary for Policy and Initiatives); and the Budget Division, 
the Administrative Support and Training Division, and the Field Monitoring and Management Division (within the Office 
ofthe Deputy Assistant Secretary for Operations and Management). See ibid, for a description of the responsibilities of each 
of these offices and divisions. 

24 Ibid. 

25 Achtenberg November 1994 letter, p. 1. Under the previous structure HPID was responsible for compliance and enforcement 
of all statutes relating to HUD programs, including statutes ensuring accessibility and disability rights. However, 
recognizing the maguitude of this combined responsibility, FHEO created a separate _disability rights division, within the 
Office of Program Compliance and Disability Rights, to address disability and accessibility rights in all HUD programs. Ibid. 

26 42 U.S.C. § 5309 (1988 & Supp. V 1993). 

27 42 u.s.c. §§ 6101-6107 (1988). 

28 "Equal Opportunity in Fair Housing," Exec. Order No. 11,063, 3 C.F.R. 652 (1962), revised in part, revoked in part by 
"Leadership and Coordination of Fair Housing in Federal Programs: Affirmatively Furthering Fair Housing," Exec. Order 
No. 12,892, 30 Weekly Comp. Pres. Doc. 110 (Jan. 17, 1994). See also "Memorandum on Fair Housing, "30 Weekly Comp. Pres. 
Doc.114 (Jan.17, 1994). 

Executive Order 11,063 was previously amended by Executive Order 12,259 which was recently revoked in its entirety by 
Executive Order 12,892. See ''Leadership and Coordination of Fair Housing in Federal Programs," Exec. Order 12,259, 3 
C.F.R. 307 (1981), reprinted in 42 U.S.C. § 3608 (1988), revoked by "Leadership and Coordination of Fair Housing inFederal 
Programs: Affirmatively Furthering Fair Housing," Exe(t. Order No. 12,892, 30 Weekly Comp. Pres. Doc. 110 (Jan. 17, 1994). 
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• reviews all administrative determinations 
made by field offices in individual complaints; 
• coordinates investigations conducted under 
more than one civil rights statute; 
• provides guidance to field offices on the selec
tion of compliance reviews; provides technical 
assistance to field offices and program re
cipients; 
• develops guidance on enforcement activities; 
• assists in the resolution of civil rights liti
gation filed against HUD; monitors the en
forcement activities of the field offices; and 
• develops remedial measures to correct civil 
rights violations committed by recipients.29 

Although the Deputy Assistant Secretary for 
Enforcementand Investigations, and particularly 
the Program Compliance Division, is responsible 
for Title VI enforcement, other FHEO offices par
ticipate in activities critical to Title VI implemen
tation. For example, the Office of the Assistant 
Secretary for Policy and Initiatives, particularly 
the Office of Program Standards and Evaluation, 
is FHEO's primary policy, research, and liaison 
office.30 The Office of the Deputy Assistant Sec
retary for Operations and Management provides 
staff training and assistance31 and also conducts 

performance and resource evaluation, budget 
preparation, and management planning.32 

Although, under the reorganization, these 
headquarters offices and divisions each play a 
critical role in providing oversight, guidance, and 
assistance in FHEO enforcement of civil rights in 
HUD's federally assisted programs, FHEO's geo
graphic33 and field offices continue to conduct the 
daily implementa~ion activities associated with 
enforcing Title VI. In response to a "Presidential 
Performance Agreement" between the White 
House and HUD, fair housing and equal oppor
tunity staff in HUD's field and regional offices 
were reorganized into fair housing enforcement 
centers and program compliance operation cen
ters.34 Instead of 10 regional offices and numer
ous field offices, the reorganization provides for 
10 fair housing enforcement centers; 10 program 
operations and compliance centers; and 28 
smaller program operations and compliance 
centers.35 Under the reorganization, FHEO's field 
staff now report to the Assistant Secretary 
through her field liaison staff. 36 This restructur
ing provides FHEO with greater direct control 
over HUD's Title VI and other fair housing and 
civil rights enforcement activities. 

Each fair housing enforcement center consists 
of an enforcement division and a fair housing 

29 Achtenberg November 1994 letter, Attachment A: Headquarters FHEO Reorganization, attachment 3, pp. 16-17. 

30 Ibid., pp. 21-22. 

31 Ibid., pp. 6-9. See also Achtenberg April 1995 letter, p. 4. Specifically, the Administrative Support and Training Division 
provides administrative support and coordinates FHEO staff training activities between headquarters, field offices, 
geographic offices, and the Departmental Office of Personnel and Training. Planning, developing, and resources for FHEO 
staff training are conducted by FHEO managers. The Office of General Counsel's Office of Litigation and Fair Housing 
Enforcement also participates in FHEO staff training. Ibid. 

32 Achtenberg November 1994 letter, Attachment A: Headquarters FHEO Reorganization, attachment 3, pp. 6-10. 

33 FHEO's geographic offices were formerly known as regional offices. Achtenberg April 1994 letter, p. 2. 

34 U.S. Department of Housing and Urban Development, "Reinventing HUD: Presidential Performance Agreement, Re
organization, Strategic Performance System, and HUD-Community Partnership," Mar. 3, 1994. 

35 Achtenberg November 1994 letter, Attachment B: FHEO Field Office Structure. FHEO does not divide responsibility for 
different types ofcompliance and enforcement mechanisms among its three types of centers. Instead, all field and geographic 
offices "work closely together in Title VI-related matters." See Achtenberg April 1995 letter, p. 3. 

36 Achtenberg April 1995 letter, Attachment A: Headquarters FHEO Reorganization, attachment 3, p. 4. These Field Liaison 
staff also provide technical assistance to the field offices. Ibid. 

329 

https://centers.35
https://planning.32
https://office.30
https://recipients.29


assistance division. 37 Each enforcement division 
is responsible for processing and investigating 
complaints, negotiating and monitoring concilia
tion agreements, and conducting compliance 
reviews pertaining to the enforcement of all the 
civil rights statutes administered by HUD, in
cluding Title VI. 38 The responsibilities of each fair 
housing assistance division include the fair hous
ing assistance program (FHAP) and private and 
administrative enforcement under the fair hous
ing initiatives program (F:HIP).39 

Each of the larger regional program compli
ance operations centers is divided into a com
pliance division and an operations division.40 

Each compliance division is primarily responsible 
for conducting proactive compliance reviews, 
monitoring voluntary compli~nce agreemen~s, 
and administering the public housing affirmative 
compliance action (PHACA) ptogram.41 Each 
operations division conducts program monitoring, 
provides technical assistance and guidance, re
views program applications, and oversees the 
FIDP education and outreach programs and the 
creation of new FIDP fair housing organiza
tions.42 The smaller, more numerous program 
operations and compliance centers provide pro
gram monitoring, review program applications, 
receive complaints, provide technical assistance 
and guidance, and oversee the FHIP programs. 
These smalier field centers do not conduct com
pliance reviews or negotiate voluntary compli
ance agreements and do not assist in managing 
the PHACA program. 43 

Despite the recent reorganization of FHEO, its 
organizational structure is too complex and frag-

37 See ibid., Attachment B: FHEO Field Office Structure. 

38 See ibid. 

39 See ibid. 

40 Ibid. 

41 Ibid. 

42 Ibid. 

43 Ibid. 

44 HUD Survey, Qs. 33, 34, pp. 19-20. 

mented to facilitate effective Title VI enforce
ment. First, because the policy, research, train
ing, and planning functions are separate from the 
Office of Program Compliance, interaction and 
communication is crucial to ensuring a complete 
and effective Title VI enforcement program. A 
well-rounded Title VI enforcement program 
focuses on not only compliance reviews and com
plaint investigations but also on provision of tech
nical assistance, staff training, outreach and 
education, and data collection and analysis. 
Second, the change in the reporting arrangement 
of field staff from regional directors and ad
ministrators to field liaison staff does provide the 
Assistant Secretary of FHEO with greater direct 
control of regional and local civil rights enforce
ment activities. However, it does not ensure that 
headquarters staff with Title VI responsibilities 
have direct authority and direction of regional 
and local Title VI enforcement efforts. Finally, 
with the Vl;!.riety of centers at the regional and 
local levels, education is necessary to ensure that 
recipients and potential and actual beneficiaries 
fully understand the compliance and enforcement 
processes as well as which type of center to con
tact for inquiries, concerns, or needs. 

Budget and Staffing 
Because HUD did not provide information on 

its civil rights budget and staffing prior to 1992, 
the Commission did not analyze long-term re
sources trends. However, during the past 2 years, 
like most other Federal agencies, HUD's civil 
rights budget increased, from $57.6 million in 
1992, to $63.5 million in 1993.44 Its total civil 
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rights staff simultaneously increased, but less 
substantially, from 724 in 1992, to 729 in 1993.45 

Although HUD's budget has a separate allot
ment for FHEO, FHEO does not separately allo
cate resources and staff for activities specific to 
enforcement of Title VI and related statutes.46 

HUD estimates that its actual Title VI expendi
tures were $1.9 million in FY 1992, and $1.5 
million in 1993. These figures do not include staff 
salaries, which HUD estimates were an addition
al $3 million for each fiscal year. 47 One civil rights 
expert has charged that HUD's allocation of only 
$1.5 million ofits $63.5 million civil rights budget 
to Title VI enforcement in 1993 demonstrates a 
"critical lack of Title VI enforcement."48 

Regulations, Guidelines, Policies, and 
Procedures 

HUD's Title VI regulations and procedures 
have not been updated since the 1970s. However, 
HUD has increasingly begun to issue Title VI 
policy and procedural guidance. 

•Regulations 
HUD operates under regulations specific to 

Title VI.49 HUD's regulations follow the model 
established by the U.S. Department of Educa
tion's (DOEd) Title VI regulations.50 HUD's Title 
VI regulations were last updated in 1973 and, 
therefore, do not reflect recent Title VI develop
ments. For example, HUD has not updated these 
regulations to reflect the amendment to Title VI 
created by the Civil Rights Restoration Act of 
1987,51 which amended the definition of "pro
grams or activities" to restore broad coverage for 
Title VI's nondiscrimination provision.62 HUD's 
Title VI regulations also have not been modified 
to provide examples of discrimination relating to 
HUD programs, but instead retain most of the 
education-related examples contained in the 
DOEd model regulations.53 Furthermore, because 
they have not been updated recently, the reg
ulations' "Appendix A:' listing HUD's federally 
assisted programs is outdated. For instance, it 
does not include a major new HUD program, the 

45 HUD Survey, Q. 35, p. 21. HUD's fiscal year 1994 Civil Rights Implementation Plan indicates that FHEO was allocated a 
total of 726 full-time equivalent positions in 1993. HUD FY 1994 Implementation Plan, p. 13. 

46 HUD Survey, Q. 29, p. 17. 

47 Achtenberg April 1995 letter, p. 5. In its survey, HUD stated that out ofits total civil rights budgets in 1992 and 1993, Title 
VI expenditures were less than $2,000 each year. However, these figures were inaccurate. HUD Survey, Qs. 33, 34, 
pp.19-20. 

48 Thomas J. Henderson, Deputy Director and Director of Litigation, Lawyers' Committee for Civil Rights Under Law 
(testimony before the Subcommittee on Civil and Constitutional Rights, Committee on the Judiciary, U.S. House of 
Representatives, Washington, D.C., Sept. 30, 1994), p. 8. 
FHEO failed to provide the Commission with a breakdown of its civil rights budget. See HUD Survey, Q. 29, p. 17. 

49 24 C.F .R. Subtitle A, Part 1 (1994). 

50 See 34 C.F.R. §§ 100.1-100.13 (1994). These regulations were originally promulgated by the former Department of Health, 
Education, and Welfare. 

51 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 1681note, 1687, 1687note, 1688, 1688note (1988); 
29 U.S.C. §§ 706, 794 (1988 & Supp. 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

52 U.S. Congress, Senate, Committee on Labor and Human Resources, Civil Rights Restoration Act of1987, 100th Cong., 2d 
sess., S. Rep. No. 64, p. 1, reprinted in 1988 U.S.C.C.A.N. 3. In addition, the legislative history indicates that the act clarified 
the fund termination remedy available when discrimination is "pinpointed" to the program or activity receiving Federal 
financial assistance, or when the federally assisted program is "infected" by discrimination elsewhere in the operations of 
the recipient. 1988 U.S.C.C.AN. at 22. For a further discussion and analysis of the effects ofthe Civil.Rights Restoration 
Act, see chapter 2, pp. 36-40. 

53 See, e.g., 24 C.F.R. § 1.5(d),(e) (1994). 
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home investment in affordable housing pro
gram.54 

Guidelines, Procedures, and Policies 
DOJ's coordination regulations require each 

Federal agency to issue guidelines for Title VI 
implementation, compliance, and enforcement in 
~ach type of federally assisted program it admin
isters. The Department of Justice requires that 
each set of guidelines: (1) explain the exact nature 
of HUD' Title VI requirements; (2) specify 
methods for Title VI enforcement; (3) provide ex
amples of practices prohibited by Title VI in the 
context of each particular type of funding pro
gram HUD administers; (4) set forth required or 
recommended remedial action; and (5) describe 
"the nature of requirements relating to covered 
employment, data collection, complaints, and 
public information."55 Although HUD has not 
published Title VI guidelines for each of its fed
erally assisted programs, as required by the De
partment of Justice, FHEO has distributed much 
procedural and policy guidance, both related 
generally to Title VI enforcement and specifically 
to certain HUD-sponsored programs. However, 
HUD has issued such guidance only on ap
proximately 20 occasions since Title VI was 
enacted. 

FHEO has disseminated guidance material in 
the form of "notices" that are analogous to proce
dures. For example, FHEO has prepared a series 

?fnotices instructing civil rights staff on conduct
mg preaward reviews. 56 For HUD's HOME pro
gr~, FHEO has issued "Guidance for FHEO 
ReVIew of HOME Investment Partnerships Pro
gram Descriptions," which provides civil rights 
sta~ with an overview of the HOME program; 
outlmes the.responsibilities of civil rights staffin 
reviewing HOME Program descriptions sub
mitted by applicants; lists the civil rights laws 
?11d regula~i~ns ~elevant to the HOME program; 
mstructs c1v1l rights staff to provide technical 
assistance to applicants, including informing 
them about all relevant civil rights laws and 
regulations; and provides detailed guidance on 
what to consider in their civil rights review of 
applicants' program descriptions. 57 FHEO has is
sued similar guidance notices for the comprehen
sive housing affordability strategy 58 the CDBG 

59 ' program, thl? HOPE for homeownership 
programs,60 and the section 811 supportive hous
ing for persons with disabilities program. 61 

In· addition,_ FHEO has issued "guidance no
tices" elaborating HUD policy concerning specific 
Title VI implementation and enforcement issues. 
For example, it issued a notice authorizing recip
ient public housing authorities to implement af
firmative action programs to facilitate their Title 
VI compliance efforts.62 FHEO also recently is
sued a notice concerning procedures for process
ing complaints of employment discrimination 
filed against funding recipients. The notice 

54 See 24 C.F.R. Part 1, App. A (1994). 

55 28 C.F.R. § 42.404(a) (1994). 

56 Achtenberg June 1994 letter, p. 4. 

57 U.S. Department of Housing and Urban Development, Office of Fair Housing and Equal Opportunity, Notice FHEO 92-4, 
Aug. 3, 1992. 

58 U.S. Department ofHousing and Urban Development, Office of Fair Housing and Equal Opportunity, Notice FHEO 92-2 
May 15, 1993. ' 

59 U.S. Department ofHousing and Urban Development, Office of Fair Housing and Equal Opportunity, Notice FHEO 92-5, 
Aug. 21, 1992. 

60 U.S. Department ofHousing and Urban Development, Office of Fair Housing and Equal Opportunity Notice FHEO 92-6 
Oct. 19, 1992, and Notice FHEO 92-7, Oct. 19, 1992. ' ' 

61 U.S. Department ofHousing and Urban Development, Office of Fair Housing and Equal Opportunity Notice FHEO 93-1 
July 22, 1993. • ' ' 

62 U.S. Department of Housing and Urban Development, FHEO Notice 90-3, Oct. 25, 1990. 
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provided guidance on handling such complaints to authorized for violations of Title VI. 67 Also, it has 
avoid duplicative investigations of recipient 
employers.63 

Concerning overall Title VI procedures, FHEO 
published a Title VI compliance and enforcement 
procedures handbook in 1976 entitled, Compli
ance and Enforcement Procedures for Title VI of 
the Ciuil Rights Act of 1964.64 That manual spe
cifies Title VI compliance review and complaint 
investigation. procedures. For example, it ex
plains that compliance investigations should be 
designed to discover increases in discrimination 
complaints against the recipient atissue, statisti
cal data indicating that a particular minority 
group is not receiving benefits from or participat
ing in the recipient's federally sponsored program 
or activity, community patterns of discrimination 
in similar programs, and the recipient's failure to 
report compliance activities and status adequate
ly. This procedures manual has never been up
dated.65 

FHEO also has produced technical guidance 
memoranda and manuals outlining enforcement 
procedures specific to particular funding pro
grams. For example, FHEO has issued memoran
da on conducting compliance reviews of public 
housing authorities66 and concerning remedies 

drafted a technical guidance manual concerning 
compliance reviews oflow-income public housing 
programs. This manual embodies comprehensive, 
detailed procedures for conducting postaward re
views, including executing preliminary desk
audit investigations, evaluating evidence 
gathered during onsite investigations, analyzing 
statistical program data, preparing investigation 
reports, effecting early compliance resolution (in
cluding negotiating voluntary compliance agree
ments), and monitoring recipient performance. 68 

FHEO also has a published handbook elaborat
ing procedures and policy for civil rights enforce
ment in specific funding programs. In 1989 it 
issued a handbook describing consolidated poli
cies and procedures for monitoring civil rights in 
low-income housing programs.69 The handbook 
delineates requirements for monitoring of recip
ient public housing authorities by FHEO field and 
regional staff, including guidance on targeting 
organizations to monitor, conducting data collec
tion and analysis, and evaluating recipients' pro
gram and activity compliance. HUD also is in the 
process of completing procedures 9n voluntary 
compliance agreements under Title VI. 70 

63 U.S. Department of Housing and Urban Development, FHEO Notice 95-1, Feb. 28, 1995. 

64 HUD Survey, Q. 92, p. 55; See U.S. Department of Housing and Urban Development, Compliance and Enforcement 
Procedures for Title VI ofthe Civil Rights Act of1964, June 1976 (hereafter cited as HUD Title _VI Handbook). 

65 HUD plans to update these procedures in the next year. Achtenberg November 1994 letter, p. 2. See also HUD Survey, Q. 82, 
p. 55. 

66 Peter Kaplan, Director, Office of Program Compliance, Office for Fair Housing and Equal Opportunity, U.S. Department of 
Housing and Urban Development, Technical Guidance Memorandum 88-8: Title VI PHA Compliance Review Outline, July 
19, 1988. 

• 67 Judith Brachman, Assistant Secretary, Office of Fair Housing and Equal Opportunity, U.S. Department of Housing and 
Urban Development, Technical Guidance Memorandum 88-3: Appropriate Remedies Under Section 504, Title VI, and 
Section 109, Dec. 4, 1987. 

68 U.S. Department of Housing and Urban Development, Technical Guidance Manual: Title VI Compliance Review of Low 
Income Public Housing (DRAFT), Oct. 11, 1991. This manual apparently has never been published. 

69 U.S. Department of Housing and Urban Development, Handbook 8004.1, December 1989. 

70 See Achtenberg November 1994 letter, Attachment C: Notices, "Procedures for Developing, Negotiating, Issuing, Monitoring 
and Tracking Voluntary Compliance Agreements Under Title VI of the Civil Rights Act of 1964." 
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FHEO has issued several policy directives in 
the form of memoranda. 71 In addition, during the 
past several years, HUD has been involved in 
several enforcement efforts, 72 resulting in signif
icant Title VI policy decisions concerning the na
ture of Title VI violations and remedies available 
to HUD for achieving recipient compliance. 73 

However, HUD has not issued written policy 
meD).oranda or statements reflecting these 
decisions.74 

Process of Title VI Enforcement 
HUD's Title VI enforcement program is defi

cient in several respects. First, HUD's ci'7il rights 
enforcement efforts indicate that it has given 
Title VI enforcement activities a lower priority 
than its other civil rights enforcement activities, 

especially the enforcement of the Fair Housing 
Amendments Act of 1988.75 Second, HUD has 
neglected several enforcement mechanisms. that 
are essential for effective Title VI enforcement, 
particularly postaward desk-audit reviews, com
munity outreach and public education, and civil 
rights staff training. Third, although HUD's ef
forts and plans regarding complaint investiga
tions and staff training indicate a renewed em
phasis on Title VI enforcement during the past 2 
years, its efforts have not yet had a measurable 
effect on the quality of its Title VI enforcement 
program. 

Preaward Reviews 
FHEO performs numerous Title VI preaward 

reviews. For example, in 1993, FHEO conducted 

71 Jack Kemp, Secretary, U.S. Department ofHousing and Urban Development, Memorandum for all Regional Administrators, 
Apr. 25, 1989 (concerning elimination of publi\: housing authorities' project and location preferences); Nelson Diaz, General 
Counsel, U.S. Department of Housing and Urban Development, Memorandum for Roberta Achtenberg, Assistant Secretary, 
Office of Fair Housing and Equal Opportunity, U.S. Department of Housing and Urban Development, Jan. 30. 1994 
(concerning the applicability of Title VI to direct contracting activity). " 

72 See Roberta Achtenberg, Assistant Secretary, Office for Fair Housing and Equal Opportunity, U.S. Department ofHousing 
and Urban Development, and Joseph Shuldiner, Assistant Secretary for Public and Indian Housing, U.S. Department of 
Housing and Urban Development, letter to Carolyn Hudler, Executive Director, Housing Authority ofthe City of Beaumont 
(Texas), Oct. 21, 1993 (hereafter cited as Achtenberg letter to Hudler). Notably, HUD has been named as a defendant in 
several lawsuits alleging segregation in public housing authorities. One class action, Young v. Cisneros, has been in litigation 
for over 14 years. On February 3, 1994, HUD filed plans with the district court designed to desegregate several East Texas 
public housing authorities and ensure compliance with Title VI. See Young v. Cisneros, Civil Action No. P-BQ-8..:.CA CE.D. 
Tex. Feb. 3, 1994) (notice of filing and desegregation plan). Pursuant to a February 7, 1994, court order in Sanders v. HUD, 
HUD developed a plan to desegregate public housing operated by the Allegheny County Housing Authority. See Sanders v. 
HUD, Civil Action No. 88-1261 (W.D. Pa. Apr. 8, 1994), (notice of filing and desegregation plan). 

73 HUD FY 1994 Implementation Plan, p. 22; U.S. Department of Housing and Urban Development, "Fiscal Year 1992 Civil 
Rights Implementation Plan," p. 20 (hereafter cited as HUD FY 1992 Implementation Plan). 

74 Judith Keeler, Acting Division Director, Program and Investigation Division, Office ofFairHousing andEqual Opportunity, 
U.S. Department ofHo:µsing and Urban Development, telephone interview, Mar. 31, 1994. 

75 The Commission evaluated HUD's enforcement of The Fair Housing Amendments Act of 1989 and published its findings in 
September 1994. According to that report, "Budget analyses reveal that an enormous increase in workload has oc
cu1Ted. . .because of increased numbers of complaints. . .vastly increased investigative requirements, and lack of fully 
certified State and local agencies to process complaints. Consequently, enforcement of the...statute has entailed substantial 
backlogs and lengthy delays in processing cases from the first year in which the law became effective." U.S. Commission on 
Civil Rights, The Fair Housing Amendments Act of1988: The Enforcement Report, September 1994, p. 221. 
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10,672 reviews, 206 of which involved onsite in
vestigations.76 FHEO devoted 110 work years to 
these preaward reviews. 77 The number of reviews 
FHEO conducted in 1993 in comparison to the 
number of work years devoted to the reviews 
suggests that the reviews were cursory. 

The Assistant Secretary for Fair Housing and 
Equal Opportunity indicated that HUD's pre
award reviews "were not designed to be staff in
tensive." She added: 

They involve the use ofin-house data to determine the 
acceptability of certifications contained in submission 
documents. These certifications are based on a promise 
from the recipient that it will comply with the civil 
rights laws. Unless evidence comes to HUD's attention 
to challenge this certification, HUD accepts this com
mitment. 

Evidence concerning whether certifications are or are 
not acceptable is based on generally available facts and 
data contained in data systems, grantee performance 
reports, monitoring reports and/or community profiles 
usually housed in the local HUD Offices. Where 
problems exist, HUD provides technical assistance and 
assists the recipient to understand and correct the 
problem .... Preaward reviews do not require the level of 
scrutiny usually associated with Title VI compliance 

activity, which is designed to be more intensive in 
determining whether discriminatory practices exist. 78 

Postaward Desk-audit Reviews 
FHEO does not perform postaward desk-audit 

reviews of Title VI recipients.79 The failure to use 
postaward desk-audit reviews as a Title VI en
forcement tool reflects an inefficient utilization of 
Title VI resources, since postaward reviews 
enable funding agencies to review large numbers 
of recipients with comparatively fewer resources. 
FHEO forgoes the opportunity to use an enforce
ment tool that, with minimal expenditure of re
sources, could help identify some Title VI defic
iencies without costly onsite reviews, as well as 
guide its selection of recipients for onsite com
pliance reviews. 

Onslte Compliance Reviews 
The number of compliance reviews FHEO con

ducts varies considerably from year to year. 
FHEO conducted 62 onsite compliance reviews in 

. 1988, 152 in 1992,80 and 73 in 1993.81 In all years, 
however, the number of Title VI compliance re
views FHEO performs is small in comparison to 
the number of HUD funding recipients. 82 

In addition, during the 1980s, FHEO limited 
its Title VI compliance ·reviews to public housing 

76 HUD Survey, Q. 41, p. 32. These figures are inconsistent with HUD's FY 1994 Civil Rights Implementation Plan, submitted 
to the Department of Justice on February 2, 1994, which stated that FHEO had conducted desk-audit preaward reviews on 
all of its 8,931 covered grants. See HUD FY 1994 Implementation Plan, FY 1993 Workload and Performance Data, p. 54. 
HUD explained that the inconsistency among these figures results from the variation in the number of applications for 
competitive programs HUD receives annually. For formula grant programs, such as Emergency Shelter Grants, the numbers 
do not vary; whereas, for competitive programs, the numbers vary regularly. Hence, the "inventory" of preaward reviews is 
subject to change. In addition, HUD explained that inconsistencies may result from distinctions between the defmitions used 
by the Department ofJustice, the Commission, and HUD. Achtenberg April 1995 letter, p. 7. 

77 HUD FY 1994 Implementation Plan, FY 1993 Workload and Performance Data, p. 54. HUD suggests that 166 work years 
generally are devoted to conducting preaward reviews. Achtenberg April 1995 letter, p. 9. 

78 Achtenberg April 1995 letter, p. 10. 

79 See HUD Survey, Q. 45, p. 35. HUD later indicated that it performs desk-audit postaward reviews of recipients and uses 
these reviews to select recipients for compliance reviews. HUD stated that "[g]iventhe limited resources available for on-site 
activity, desk audits are an essential component of the Department's post-award review strategy." However, HUD did not 
provide the Commission with documentation on its postaward desk-audit reviews. 

80 HUD's 1993 Civil Rights Implementation Plan reports that HUD completed 193 onsite compliance reviews in 1992. HUD 
FY 1993 Implementation Plan, Workload and Performance Data, p. 21. 

81 Achtcnberg April 1995 letter, p. 8. 

82 HUD Survey, Q. 68, pp. 43-4. HUD distributed funds to over 25,000 recipients in 1993. Ibid. 
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authorities.83 It did not perform the reviews for 
other major HUD-funded programs, such as the 
CDBG program. However, recently FHEO has 
resumed conducting compliance reviews of all 
HUD funding recipients. 84 

Complaint Investigations 
FHEO's complaint workload is dominated by 

fair housing complaints. It receives relatively few 
Title VI complaints. For example, in 1993, FHEO 
received 161 Title VI complaints out of a total of 
10,868 complaints. Of these complaints, 10,169 
were brought pursuant to the Fair Housing 
Amendments Act of 1988.85 During the same 
year, FHEO only completed investigations on 88 
Title VI complaints. 86 HUD received 205 Title VI 
complaints in fiscal year 1994;87 however, that 
remains scant in comparison to the number offair 
housing complaints FHEO receives.88 The low 
number of Title VI complaints received by FHEO 
could reflect that its outreach and education are 
insufficient. 

Recently, HUD's headquarters Program Com
pliance Division investigated six complaints filed 
against the Housing Authority of the City of 
Lafayette, Louisiana. The complaints alleged vio
lations of Title VI, as well as Title VIII of the Fair 

83 Ibid., Q. 82(a), -p. 54. 

84 Ibid. 

Housing Amendments Act. In the two complaints 
for which investigations have been completed, 
HUD found "racial discrimination, retaliation, 
and segregation."89 

Deficiencies, Remedies, and Sanctions 
In 1992, out of 152 compliance reviews con

ducted primarily of public housing authorities, 93 
resulted in findings of compliance, and 37 
resulted in findings of noncompliance. 90 Similar
ly, of 109 Title VI complaints investigated in fiscal 
year 1992, HUD's survey response indicates that 
71 resulted in a finding of compliance, while 2 
resulted in a finding ofnoncompliance.91 In these 
investigations, FHEO discovered significant com
pliance problems, such as poor recordk:eeping, 
discarding or discouraging applications because 
of race, color, or national origin, steering ap
plicants to projects where their race pre
dominated, and failing to provide the same qual
ity of services to tenants in all projects.92 HUD 
could not provide the Commission with the num
ber of individuals and amount of monetary award 
obtained on behalf of victims of discrimination. 93 

FHEO did not execute any Title VI administra
tive proceedings or enforcement actions in either 
1992 or 1993. 94 It temporarily suspended funds in 

85 HUD Survey, Q. 71, p. 46. In later correspondence with the Commission, HUD indicated that it had received only 146 Title 
VI complaints in fiscal year 1993. Achtenberg November 1994 letter, p. 6. 

86 HUD Survey, Q. 74, p. 48. 

87 Achtenberg November 1994 letter, p. 6 

88 HUD recently reported that FHEO regional offices conducted 224 Title VI complaint investigations in fiscal year 1992, and 
299 in fiscal year 1993. See Achtenberg April 1995 letter, p. 9. 

89 Achtenberg November 1994 letter, p. 6. 

90 HUD Survey, Q. 68, pp. 43-44. 

91 Ibid., Q. 7 4, p. 48. Thirty-six complaints were still under review at the time HUD completed its survey response. 

92 Ibid., Q. 67, pp. 42-43. 

93 Ibid., Q. 77, p. 50. 

94 Ibid., Q. 80, p. 52. HUD recently suggested that since 1992, FHEO has negotiated approximately 53 voluntary complianCE:l 
agreements with noncomplying recipients. In addition, HUD indicated that it relies on Corrective Action Orders as a means 
of deferring funds or imposing sanctions on the use of funds in the Comprehensive Grant Program, which allocates 
modernization funds to public and Indian housing authorities, Achtenberg April 1995 letter, p. 8. 
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one case in 1993, and initiated other administra Texas. This action was the result of Beaumont 
tive actions in two instances in 1992 under other 
Federal statutes governing federally assisted pro
grams.95 It also referred one case of Title VI non
compliance to the Department of Justice for litiga
tion during fiscal year 1993.96 

One reason why HUD has referred few or no 
cases to the Department of Justice, is that ''his
torically, the Department of Justice has declined 
to enforce the Department's findings of noncom
pliance based on disparate impact."97 In this re
gard, HUD recommends that "[The Department 
of Justice] should utilize the effects test in its 
enforcement actions of Title VI and should coor
dinate with each affected agency in articulating 
standards under which the effects test would be 
used."98 

Partly in response to lawsuits filed against 
HUD by plaintiffs alleging violations of Title VI, 99 

FHEO has become more active in seeking to com
pel recipient public housing authorities to come 
into compliance with Title VI. For example, in 
1994, HUD submitted a corrective action order, 
along with a draft voluntary compliance agree
ment, to the Housing Authority of Beaumont, 

Housing Authority's continued failure to resolve 
outstanding findings of noncompliance with Title 
VI and to achieve meaningful results in 
desegregating public housing. The action was in
tended to ensure that all previously identified 
findings of violation would be remedied.100 

Outreach and Education and Technical 
Assistance 

FHEO performs limited community outreach 
and public education concerning Title VI. To the 
extent that FHEO has conducted outreach in re
cent years, it has focused on section 504 of the 
Rehabilitation Act of 1973, 101 the Americans with 
Disabilities Act, 102 and the Fair Housing Amend
ments Act of 1988, rather than on Title VI.103 

HUD's fiscal year 1994 Civil Rights Implementa
tion Plan provided no indication that FHEO had 
been involved in Title VI outreach and education 
during the previous year.104In response to a Com
mission question on the Department's Title VI 
outreach and education activities, Assistant Sec
retary Achtenberg indicated that HUD had de
veloped a Title VI fact sheet for distribution to 

95 HUD Survey, Q. 79, p. 51. 

96 Achtenberg April 1995 letter, p. 10. This was only the second such referral in HUD's Title VI enforcement history. The first 
occurred in 1987. Ibid. 

97 HUD Survey, Q. 8,. p. 4. In response to the Commission's followup question on this issue, Assistant Secretary Achtenberg 
indicated that this assertion was based on "anecdotal accounts by persons historically involved in the Department's Title VI 
implementation efforts," and that she could find no documents stating DOJ's prior position on disparate impact cases. 
Achtenberg June 1994 letter, p. 2. 

98 HUD Survey, Q. 19, p. 10. The Department of Justice announced a change in policy concerning disparate impact 
discrimination at HUD's Fair Housing Summit in January 1994. Achtenberg April 1995 letter, p. 11. 

99 See footnote 61 above. 

100 See Achtenberg letter to Hudler. As noted in footnote 61 of this chapter, the Beaumont Housing Authority is one of those 
involved in the class action lawsuit, Young v. Cisnel'os, in which HUD has been named as a defendant, and which has been 
in litigation for over 14 years. On February 3, 1994, HUD filed plans with the district court designed to desegregate 
Beaumont and several other East Texas public housing authorities arid ensure compliance with Title VI. See Young v. 
Cisneros, Civil Action No. P-8~-CA(E.D. Tex. Feb. 3, 1994) (notice of filing and desegregation plan). 

101 29 U.S.C. § 794 (1988 & Supp. V 1993). 

102 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). 

103 See HUD FY 1993 Implementation Plan, p. 26. 

104 See HUD FY 1994 Implementation Plan, "Progress Report," pp. 34-45 
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members of the public and advocacy groups upon 
request.105 HUD also developed a Title VI educa
tional program for a public housing authority in 
Wisconsin.106 In fiscal year 1994, FHEO man
agers' performance appraisal elements were re
vised to include an element concerning outreach 
and education.107 

By contrast, to further its enforcement of fair 
housing provisions, HUD funds public education 
and community outreach activities pursuant to 
the FIDP program established by the Housing 
and Community Development Act of 1987 .108 

FHIP dispenses funds to community groups and 
fair housing agencies for a variety of outreach and 
education activities, including mounting media 
campaigns to inform the public of their rights 
under fair housing laws, developing educational 
materials and providing seminars concerning fair 
housing initiatives, and designing specialized out
reach and education projects.109 

Although FHEO devotes some resources to con
ducting technical assistance seminars for re
cipients, these programs have not focused on Title 
VI enforcement issues.110 In fiscal year 1993, 
FHEO's technical assistance efforts focused pri-

105 Achtenberg November 1994 letter, p. 5. 

106 Ibid., pp. 4-5. 

107 Achtenberg April 1995 letter, p. 11. 

marily on the Fair Housing Amendments Act, 
section 504 of the Rehabilitation'Act, section 109 
of the Housing and Community Development Act 
of 1974, and the Americans ·with Disabilities 
Act.111 However, according to Assistant Secretary 
Achtenberg, FHEO recently has developed a 
video conference program to provide technical as
sistance to field office staff. Depending on the 
needs of the field office staff, the program may 
provide guidance on Title VI complaint investiga
tion and compliance review procedures.112 

Oversight of Continuing State 
Programs 

HUD requires that State recipients, like other 
HUD funding recipients, submit assurances of 
nondiscrimination.113 HUD's Title VI regulations 
delineate the compliance information required for 
submission and consideration before funds are 
granted.114 HUD also requires State recipients of 
the CDBG program to provide methods of ad
ministration demonstrating the process by which 
they intend to ensure compliance with Title VI.115 

HUD monitors select program recipients for Title 
VI compliance. However, it does not monitor all 

108 Pub. L. 100--242, 101 Stat. 1815 (1988) (codified as amended in scattered sections of42 U.S.C.). 

109 Programs of HUD, p. 92. Under FHEO's recent reorganization, the FHIP program is administered by the Fair Housing 
Initiatives Program Division ofthe Office of Fair Housing Initiatives and Voluntary Programs. See Achtenberg November 
1994 letter, Attachment A: Headquarters FHEO Reorganization, attachment 1. 

110 See HUD Survey, Q. 52, p. 37. 

111 See HUD FY 1994 Implementation Plan, pp. 16-17. 

112 Achtenberg November 1994 letter, p. 4. 

113 See 24 C.F.R. § 1.5 (1993). HUD explained that this regulatory provision requires that "every contract for Federal financial 
assistance" contain assurances that the program or activity at issue will be administered and operated in compliance with 
Title VI. There is no exemption for State funding recipients. Specific HUD programs also expressly require the submission 
of assurances of nondiscrimination by State funding applicants. See, e.g., Section 104(d) (5)(b) of the Housing and 
Community Development Act of 1974, 42 U.S.C. § 5304 (1988 & Supp. V 1993). 

114 24 C.F.R. § 1.6 (1994). 

115 See 24 C.F.R. 570.490(a) (1994). 

338 



continuing State program recipients on a regular 
basis.116 Furthermore, HUD does not systemati
cally evaluate State, and local agencies' perfor
mance of Title VI compliance and enforcement 
activities to ensure compliance with Title VI.117 

Staff Training 
FHEO trains all new employees in civil rights 

compliance and provides civil rights training to 
regional staff annually.118 However, it devotes 
only a small proportion of its training expendi
tures to Title VI training.119 In fiscal year 1993, 
FHEO offered a 3-day training course to two of 
HUD's regional offices concerning Title VI and 
related civil rights statutes. However, FHEO's 
other training activities have not been related to 
Title VI.12°FHEO plans to offer several courses 
on Title VI in fiscal years 1995 and 1996.121 FHEO 
also has scheduled staff training in its head
quarters and field offices, a significant portion of 
which will be dedicated to Title VI compliance 
activities.122 

Reporting Requirements and Data 
Collection and Analysis 

FHEO has one of the most comprehensive data 
collection and analysis systems of the Federal 
agencies evaluated in this report. FHEO is re
quired to collect data annually concerning the 
racial and ethnic characteristics of applicants for, 
participants in, and beneficiaries of all of HUD's 
federally assisted programs.123 

For HUD's public and federally assisted hous
ing programs, the data are recorded on HUD's 
form 50058,124 which requests detailed informa
tion on each family applying for or receiving pub
lic housing, including the number, age, sex, and 
disability status of family members, race/ethnic
ity of the household head, sources and amounts of 
family income, as well as on their program par
ticipation. These data are compiled and main
tained in HUD's Multifamily Tenant Character
istics System.125 

HUD uses the data to prepare an annual report 
to Congress on fair housing and civil rights, and 
in its compliance reviews of its recipients. For 
instance, according to the Assistant Secretary: 

116 HUD also explained that FHEO staff generally monitor all public housing authorities and CDBG and HOME program 
recipients for Title VI compliance. FHEO staff select recipients to be monitored "through a system ofrisk analysis that rates 
all recipients according to a number of criteria, including the severity of any civil rights problems." Achtenberg April 1995 
letter, pp. 13-14. 

117 In response to a Commission question asking how HUD ensures Title VI compliance for the CDBG program, Assistant 
Secretary Achtenberg indicated that States' responsibilities under HUD's regulations are clear: they may not discriminate 
and they may not distribute funds to subrecipients who discriminate. Achtenberg June 1994 letter, p. 2. 

118 HUD Survey, Qs. 49-50, p. 36. 

119 Out of total estimated expenditures for staff training in fiscal years 1992 and 1993 of$1.2 million and $952,000, respectively, 
HUD devoted only $14,000 in J.992 and $3,000 in 1993, or 1.2 percent and 0.3 percent of the total training expenditures, 
respectively, to Title VI training. These figures are for FHEO staff only, suggesting that FHEO is unaware of how much and 
what types ofcivil rights training is being given regional and field staff. See HUD Survey, Qs. 33, 34, pp. 19, 20. 

120 HUD FY 1994 Implementation Plan, pp. 28-29. 

121 Achtenberg November 1994 letter, p. 6. Achtenberg April 1995 letter, p. 15. 

122 Achtenberg April 1995 letter, p. 15. 

123 Achtenberg June 1994 letter, p. 5. 

124 U.S. Department of Housing and Urban Development, Multifamily Tenant Characteristics System (MTCS), Form HUD-
50058lnformationPacket, July 1993, p. 1-1. Form 50058 requests participant information for HUD'sPublic Housing, Indian 
Housing, section 8 Rental Vouchers and Rental Certificates, including Manufactured Home Spaces, and section 8 Moderate 
Rehabilitation programs. Ibid. 

125 Ibid. 
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In conducting compliance reviews, the former Regional 
Offices use data generated by the Form 50058 to build 
a computer data base to analyze tenant selection and 
assignment data of the public housing agency under 
review. The particular computer software now used is 
the PHACA software [generated as part ofthe PHACA 
program]. The data generated assists the former Re
gional Office in determining a public housing agency's 
Title VI compliance or noncompliance in its Tenant 
Selection and Assignment Plan and with the Depart
ment's Title VI regulation.126 

To facilitate analysis of the data collected from 
recipients, HUD has developed a database system 
called the "CONQUEST Data System," which can 
provide "demographic and economic data, and a 
graphic profile, which thematically maps specific 
demographics at the state, county and [Census] 
tract level"127 for comparison with recipient data. 

In addition to the data collected on recipients of 
housing assistance through form 50058, HUD col
lects data on participants and beneficiaries of its 
other programs through grantee performance 
reports that HUD requires of its recipients.128 

Civil Rights Implementation Plans 
The Commission reviewed HUD's Civil Rights 

Implementation Plans for the years 1990-
1991,129 1992,130 1993,131 and 1994.132 Contrary to 

126 Achtenberg June 1994 letter, p. 6. 

127 Ibid. 

the purpose established by the Department of 
Justice, HUD's Civil Rights Implementation 
Plans fail to serve as an informational tool for the 
Department of Justice and the general public and 
as a management and planning tool for HUD. 

The goals and objectives sections of the Civil 
Rights Implementation Plans varied consider
ably. The 1990-1991 Civil Rights Implementation 
Plan had three long-range goals, with one major 
objective per goal. Although the Department of 
Justice's guidelines require at least one major 
objective for each functional category, such as 
preaward reviews, postaward reviews, and en
forcement monitoring,133 HUD's 1990-1991 plan 
failed to meet this requirement. Furthermore, the 
major objectives were vague, in that they did not, 
as required, "imply criteria for measuring accom
plishment."134 The 1990-1991 Civil Rights Imple
mentation Plan had a number of short-term objec
tives under each major objective, most of which 
were sufficiently specific that it could be deter
mined whether they were accomplished.135 

The 1992 Civil Rights Implementation Plan did 
not contain long-range goals.136 It had only one 
major objective, "the development of criteria and 
standards and provision of training and written 
guidance on the requirements of the Depart
ment's Section 504 Federally Conducted Program 

128 U.S. Department of Housing and Urban Development, Office ofFair Housing and Equal Opportunity, Annual Civil Rights 
Data Report to Congress: HUD Program Applicants and Beneficiaries, 1992, p. 2. 

129 U.S. DepartmentofHousing andUrban Development, "Fiscal Years 1990/1991 Civil Rights ImplementationPlan"(hereafter 
cited as HUD FY 1990/91 Implementation Plan). 

130 U.S. Department of Housing and Urban Development, "Fiscal Year 1992 Civil Rights Implementation Plan" (hereafter cited 
as HUD FY 1992 Implementation Plan). 

131 HUD FY 1993 Implementation Plan. 

132 HUD FY 1994 Implementation Plan. 

133 U.S. Department of Justice, "Guideline for Agency Implementation Plans Required by Executive Order 12250, 'Leadership 
and Coordination ofNondiscrimination Laws"' (no date), p. 9 (hereafter cited as DOJ Guideline for Agency Implementation 
Plans). 

134 Ibid. 

135 HUD FY 1990/91 Implementation Plan, pp. 26-29. 

136 Presumably these goals remained the same as in the previous year. 
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rule,"137 which did not apply to Title VI. Asso
ciated with the major objective were three short
term objectives. The 1992 Civil Rights Implemen
tation Plan included a lengthy "progress report'' 
on FHEO's accomplishments during 1990 and 
1991.138 However, these accomplishments were 
not related to the short-term objectives laid out in 
the 1990-1991 plan. 

The 1993 Civil Rights Implementation Plan 
specified six long-range goals and listed several 
major objectives and a series of "activities"139 cor
responding with each goal. Four of the long-range 
goals applied to Title VI, along with other 
statutes: 

Goal #1: "Enhance the efficiency with which 
the investigation of complaints filed under 
Title VI, Section 504, Section 109, the ADA, 
and the Age Discrimination Act of 1975 are 
completed." 

Goal #2: ''Improve the intake, management and 
control of complaints filed under Title VI, Sec
tion 504, Section 109, the ADA, and the Age 
Discrimination Act of 1975." 

Goal #3: "Increase HUD-initiated activities for 
the enforcement of Title VI, Section 504, Sec
tion 109, the ADA, and the Age Discrimination 
Act of 1975." 

Goal #4: "Improve the quality of the disposition 
of complaints and compliance reviews under 
Title VI, Section 504, Section 109, the ADA and 
the Age Discrimination Act of 1975."140 

137 HUD FY 1992 Implementation Plan, p. 24. 

138 Ibid., pp. 22-24. 

139 Presumably activities correspond to short-term objectives. 

140 HUD FY 1993 Implementation Plan pp. 35-39. 

141 Ibid., p. 35. 

142 Ibid., pp. 27-35. 

143 HUD FY 1994 Implementation Plan, p. 30. 

144 Ibid., pp. 34-42. 

The major objectives in the 1993 Civil Rights 
Implementation Plan conformed with the Depart
ment of Justice's requirement that such objectives 
imply criteria for measuring accomplishment. For 
instance, one such objective read, "[c]omplete the 
review of all cases referred to Headquarters 
under Title VI, Section 504, Section 109, the ADA, 
and the Age Discrimination Act within 10 days of 
receipt. . . ."141 The listed activities were very 
specific. Like the previous year's plan, the 1993 
Civil Rights Implementation Plan gave a long list 
of specific accomplishments in its "progress" 
report section, but the accomplishments were not 
tied clea,rly to the previous year's goals and objec
tives.142 

HUD's 1994 Civil Rights Implementation Plan 
included three long-range goals, two or three 
major objectives for each goal, and a number of 
"activities" related to each objective. The long
range goals were to: 1) reduce discrimination 
through aggressive enforcement; 2) affirmatively 
further fair housing in HUD and other Federal 
programs; and 3) eliminate discrimination 
against and unnecessary barriers to participation 
by persons with disabilities in HUD programs.143 

The major objectives and activities were more 
specific than the long-range goals; however, they 
did not include timeframes for their accomplish
ment. Like the previous year's plan, the 1994 plan 
listed a number of activities in its "progress" re
port section; however, these activities were not 
discussed in terms of the previous year's objec
tives.144 

HUD's Civil Rights Implementation Plans do 
not demonstrate that the agency's goals and ob
jectives considered available and projected 
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budget, staffing, and workload. For instance, al
though the Department of Justice's guidelines 
require that available staff and budgetary re
sources be discussed "in light of' the agency's 
workload,145 HUD's Civil Rights Implementation 
Plans, like those of other agencies, merely set 
forth budget amounts and staff inventories, with
out correlating them to FHEO's workload.146 

HUD's Civil Rights Implementation Plans are 
inconsistent, among years and within each plan. 
Often, they do not meet the requirements of the 
Department of Justice's guidelines. In addition to 
those instances noted above, HUD's sections on 
"Organization" are unclear and do not explain the 
relationship between headquarters and field and 
regional offices adequately.147 

Planning and Priorities 
HUD maintains that its Title VI enforcement 

program has been strengthened.148 As an exam
ple, HUD cites its efforts to end segregation in 
public housing in east Texas. HUD notes that it 
has expanded its definition of what constitutes a 
violation of Title VI149 and has used "new and 
creative remedies" to correct violations.150 HUD 
also cites the inclusion of Title VI enforcement 
data in an existing database and its Title VI 
training and technical assistance visits to its re
gional offices, as well as efforts to assess regional 
offices'·Title VI complaint investigations and com-

145 DOJ Guideline for Agency Implementation Plans, p. 8. 

146 See, e.g., HUD FY 1993 Implementation Plan, pp. 11-12. 

pliance reviews by FHEO's quality assurance 
staff.151 Finally, HUD contends that its ongoing 
reorganization of its headquarters and field of
fices reflects "a renewed emphasis on Title VI."152 

Unlike many civil right offices,.FHEO has sep
arate units devoted to setting priorities and en
forcement planning. The Office of Program Stand
ards and Evaluation under the Deputy Assistant 
Secretary for Policy and Initiatives is responsible 
for developing long-range strategies and evaluat
ing HUD programs and policies.153 It prepares an 
Annual Program Performance Plan Worksheet 
that includes performance measures based on 
HUD's mission as it relates to FHEO.154 The Field 
Monitoring and Management Planning Division 
under the Deputy Assistant Secretary for Opera
tions and Management is responsible for develop
ing and managing the FHEO Management 
Plan.155 HUD indicated that its Field Manage
ment Plan establishes goals and objectives for 
each of the civil rights statutes administered by 
FHEO and requires quarterly progress reports. In 
addition, each FHEO geographic and field office is 
required to have a Field Management Plan.156 

However, HUD did not provide the Commission 
with its plans or with its Annual Performance 
Plan Worksheet. 

147 DOJ Guideline for Agency Implementation Plans, p. 8. DOJ's guidelines require: "[T]he agency should show its relationship 
to any regional or field offices ... and indicate the lines ofauthority." Ibid. HUD's discussion does not explain the reporting 
relationship offield and regional offices to FHEO headquarters. 

148 HUD Survey, Qs. 39, 82(a), pp. 31, 54. 

149 The survey response does not give any further detail on this. 

150 HUD Survey, Q. 39, p. 31. 

151 Ibid. 

152 Ibid., Q. 82(e), p. 54. 

153 Achtenberg November 1994 letter, Attachment A: "Headquarters FHEO Reorganization," attachment 3, pp. 21-22. 

154 Achtenberg April 1995 letter, p. 9. 

155 Achtenberg November 1994 letter, Attachment A: "Headquarters FHEO Reorganization," attachment 3, pp. 9-10. 

156 Achtenberg April 1995 letter, p. 9. 
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Findings and Recommendations 
Organization, Budget, and Staffing of 
HUD's Civil Rights Enforcement 
Function 

Organization-Generally 
Finding: The U.S. Department of Housing and 
Urban Development's (HUD) Office ofFair Hous
ing and Equal Opportunity (FHEO), headed by an 
Assistant Secretary, is responsible for Title VI 
enforcement in HUD's federally assisted pro
grams. FHEO does not have responsibility for 
HUD's internal equal employment opportunity 
activities. This arrangement allows FHEO to fo
cus solely on external civil rights enforcement 
concerns that relate to HUD's federally assisted 
and federally conducted programs. Furthermore, 
an increased workload in internal civil rights en
forcement will not directly compromise HUD's 
external civil rights enforcement functions, since 
these two types of enforcement activities are sep
arated into different offices. FHEO's regional and 
field offices constitute approximately three
quarters of HUD's civil rights staff and conduct 
most of the daily Title VI enforcement activi
ties.157 Eyen following HUD's recent reorganiza
tion of FHEO's organizational structure, both at 
the headquarters level and the field and regional 
levels, the arrangement remains complex and 
fragmented. 
Recommendation:Although it remains too soon 
for the Commission to evaluate FHEO's reorgan
ization comprehensively, FHEO should com
mence evaluating its external civil rights enforce
ment performance, especially its Title VI enforce
ment efforts, under its new structure. 

Organization-Headquarters 
Finding: At the headquarters level, FHEO is 
divided into three principal units, each headed by 
a Deputy Assistant Secretary who reports to the 
Assistant Secretary for FHEO. The Office of the 
Deputy Assistant Secretary for Enforcement and 
Investigations has Title VI enforcement 

157 See pp. 326-30. 

158 See p. 329. 

authority. Within the Office of the Deputy Assis
tant Secretary for Enforcement and Investiga
tions, the Program Compliance Division, part of 
the Office of Program Compliance and Disability 
Rights, has responsibility for Title VI implemen
tation and enforcement. Its specific responsibil
ities include overseeing, monitoring, coordinat
ing, and providing guidance to FHEO's field and 
regional staff. -FHEO's other two primary units, 
tlie Offices of the Deputy Assistant Secretary for 
Policy and Initiatives and for Operation and Man
agement also participate in critical Title VI im
plementation activities. For example, the Office of 
the Assistant Secretary for Policy and Initiatives, 
particularly the Office of Program Standards and 
Evaluation, is FHEO's primary policy, research, 
and liaison office. The Office of the Deputy Assis
tant Secretary for Operations and Management, 
particularly the Office of Management and Field 
Coordination, is FHEO's primary training and 
assistance office. The Office of Management and 
Field Coordination is also FHEO's performance 
and resource evaluation, budget preparation•, and 
planning office.158 

Recommendation: Since the Office of Program 
Compliance and Disability Rights has responsi
bility for Title VI implementation and enforce
ment, HUD should ensure that this office main
tains sufficient communication and interaction 
with the Offices of the Deputy Assistant Secretary 
for Policy and Initiatives and for Operation and 
Management to ensure prominence and attention 
to Title VI concerns. This communication is neces
sary unless HUD opts to incorporate Title VI 
planning and policy staff into an office with Title 
VI enforcement staff . In particular, since the 
Office of Program Compliance oversees, monitors, 
and coordinates the efforts of FHEO's field and 
regional staff, it is in the position to identify ac
tivities in which these staffs require assistance or 
training that would be provided by the Office of 
Management and Field Coordination. Also, 
through reviewing administrative determina
tions made by field offices in complaints, the 
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Office of Program Compliance may recognize is
sues in need of policy clarification or areas in need 
of different program standards. It shou,ld com
municate these concerns to the Office of Program 
Standards and Evaluation. 
Finding: FHEO's present organizational struc
ture is an improvement over its previous struc
ture. For example, under the previous structure, 
HPID (now the Program Compliance Division) 
was responsible for compliance and enforcement 
of all statutes relating to HUD programs, includ
ing Title VI, as well as statutes ensuring acces
sibility and disability rights. However, recog
nizing the magnitude of this combined respon
sibility, FHEO created a separate disability 
rights division within the Office of Program Com
pliance and Disability Rights to address disability 
and accessibility rights in all HUD programs.159 

Recommendation: HUD should maintain this 
division between disability rights activities and 
other civil rights enforcement responsibilities. It 
should consider the feasibility or necessity of cre
ating other divisions within FHEO based_on are.as 
of civil rights as it performs an evaluation of its 
current civil rights enforcement performance un
der the new organizational arrangement. 
Finding: FHEO's structure for external civil 
rights enforcement remains problematic in sev
eral respects. For example, FHEO has no legal 
staff to provide the legal interpretation and guid
ance crucial to effective Title VI (and other exter
nal civil rights) enforcement. In addition, FHEO's 
structure is extremely fragmented: its policy and 
planning staff are separated from its external 
civil rights enforcement operations, and regional 
and field level implementation and enforcement 
staff are many levels removed from headquarters 
staff who are responsible for oversight, monitor
ing, and guidance. 
Recommendation: As part of its performance 
evaluation FHEO should consider acquiring in
dependent' legal staff to provide the legal guid
ance and interpretation necessary for comprehen
sive Title VI ~nforcement. It should also consider 

159 See p. 328. 

160 See p. 329. 

incorporating policy and planning staff in the 
same general headquarters office or unit as Title 
VI enforcement staff, to provide such staff with 
direct policy guidance critical to-uniform Title VI 
enforcement efforts and to ensure that Title VI 
enforcement responsibilities are considered 
meaningfully in office planning activities. 

Organization-Field and Regional Offices 
Finding: Under the previous organization, 

HUD's regional and field office staff did not report 
directly to FHEO headquarters. Instead, they re
ported to regional directors, who reported to re
gional administrators, who reported, in turn, to 
the Deputy Secretary of HUD. Although the re
gional administrators were responsible to the As
sistant Secretary of FHEO for their civil rights 
activities, FHEO did not have direct authority or 
oversight over the regional and field staff who 
performed many Title VI implementation and en
forcement activities. HUD reorganized to ensure 
that FHEO, the office ultimately responsible for 
civil rights enforcement in HUD's federally 
funded programs, had direct line authority over 
all FHEO external civil rights staff. FHEO's field 
staff currently report to the Assistant Secretary 
through her field liaison staff.160 Although this 
arrangement facilitates FHEO's direct authority 
over all of its external civil rights enforcement 
staff. it does not ensure that those headquarters 
staff with Title VI enforcement responsibilities 
will have direct oversight and supervision of field 
and regional staff performing Title VI enforce
ment activities. 
Recommendation: FHEO should consider cen
tralizing its field and regional staff to establish 
more direct reporting to FHEO headquarters by 
field and regional staff performing Title VI en
forcement activities and to ensure direct over
sight and monitoring of field and regional staff by 
headquarters staff ultimately responsible for 
Title VI enforcement. IfFHEO maintains thefield 
liaison reporting arrangement, it should assign 
field liaison staff to certain areas of civil rights. 
The field liaison staff member assigned to Title VI 
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should communicate and coordinate with the 
headquarters staff members involved with 
specific areas of civil rights enforcement. This 
coordination will enable the Assistant Secretary 
to envision as a whole the status and progress in 
Title VI enforcement at both headquarters and 
regional levels. Otherwise, FHEO should consider 
having field and regional staff with Title VI re
sponsibilities report to an individual within the 
headquarters office overseeing Title VI enforce
ment who, in turn, will report to the Assistant 
Secretary on progress in enforcing Title VI. 

Finding: At the field and regional levels, 
HUD's civil rights staff are organized into fair 
housing enforcement centers and program com
pliance operation centers. The fair housing en
forcement centers are generally responsible for 
conducting complaint intake and investigations, 
negotiating and monitoring conciliation agree
ments, and overseeing the FHIP and FHAP pro
grams. The larger program compliance operation 
centers ensure recipient compliance, provide 
technical assistance to recipients, conduct com
munity outreach and public education, and mon
itor programs. The smaller more numerous pro
gram compliance operation centers perform 
similar functions but do not conduct compliance 
reviews.161 

Recommendation: It remains too soon for the 
Commission to evaluate this field and regional 
structure comprehe,:isively. FHEO should study 
and analyze the impact of this restructuring on 
HUD's external civil rights enforcement efforts. It 
should assess whether this arrangement facili
tates its Title VI enforcement program at the 
regional and field level. 

Budget and Staffing 
Finding: Although HUD's budget includes a sep
arate allotment for FHEO, FHEO does not main
tain an account specific to external civil rights 
enforcement in HUD's federally funded fair hous
ing programs. Although FHEO has a budget office 
and an office responsible for FHEO's manage
ment planning, HUD did not provide the Commis-

161 See p. 330. 

162 See p. 330. 

sion with evidence that it tracks its external civil 
rights expenditures and resources separately for 
different civil rights activities, such as preaward 
reviews, postaward reviews, outreach and educa
tion, and technical assistance. Furthermore, 
HUD did not provide the Commission with copies 
ofits management plans. 162 As a result, the Com
mission has no indication that HUD has in place 
the kind of management information system 
necessary to ensure effective management plan
ning of its Title VI compliance and enforcement 
program. 

Recommendation: FHEO should develop a 
separate budget activity for external civil rights 
enforcement related to federally funded pro
grams. That allocation should be developed by 
FHEO's Assistant Secretary (in conjunction with 
the Deputy Assistant Secretary for Enforcement 
and Investigations, the head of the Office of Pro
gram Compliance, and the head of the Office of 
Management and Field Coordination) and should 
he directed at (identified with) specific enforce
ment mechanisms performed by the different of
fices and divisions involved in external civil rights 
implementation and enforcement activities. 
FHEO should develop and maintain a manage
ment information system that tracks its expendi
tures and resources separately for fair housing 
enforcement and external civil rights, and also for 
specific civil rights activities, such as complaint 
investigations and outreach and education. This 
will enable the Assistant Secretary, FHEO, to 
ascertain increases or decreases in .resources 
designated and available for various external civil 
rights responsibilities and to base essential enfor
cement decisions, such as staffing assignments 
and future enforcement funding requests, upon 
such information. In addition, it will enable 
FHEO to share staff and resources designated for 
external civil rights enforcement with other civil 
rights functions without commingling such staff 
and resources at the expense of external equal 
opportunity responsibilities. 
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Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: HUD's Title VI regulations were last 
updated in 1973 and, therefore, do not reflect 
recent Title VI developments, such as the amend
ment to Title VI by the Civil Rights Restoration 
Act of 1987. The "Appendix .N' to the regulations 
contains an outdated list of HUD federally as
sisted programs. Furthermore, the regulations 
have not been modified to provide examples of 
discrimination relating to HUD programs, but 
instead retain most of the education-related ex
amples provided by the Department of Education 
(formerly the Department of Health, Education 
and Welfare) ih the model regulations. HUD in
tends to issue revised Title VI regulations clarify
ing the effect of the Civil Rights Restoration Act, 
HUD's complaint and compliance review proce
dures, and HUD's use of interim sanctions in its 
Title VI enforcement.163 

Recommendation: HUD must proceed with its 
plans to issue revised regulations and/or guidance 
and clarification specific to the current and prac
tical implementation and enforcement of Title VI. 
In particular, it must address the clarification 
made to Title VI by the Civil Rights Restoration 
Act of 1987; it must issue an updated appendix 
listing its federally assisted programs; and it 
must elaborate examples of discrimination relat
ing to each type offederally assisted program it 
administers. As an alternative to listing its fed
erally assisted programs in the appendix to the 
Title VI regulations, HUD may choose to refer in 
the regulations to a HUD publication listing 
HUD's programs (for instance, in 1992, HUD is
sued a book entitled Programs ofHUD). However, 
if the appendix refers to such a publication, HUD 
must ensure thatpublication is updated regularly 
and made available readily to the public. 

Guidelines 
Finding: Although HUD has not published Title 
VI guidelines for each federally assisted program 

163 See pp. 331-32. 

164 See pp. 332-34. 

it administers, as required by the Department of 
Justice, FHEO has distributed much procedural 
and policy guidance, both related generally to 
Title VI enforcement and specifically to certain 
HUD-sponsored programs. However, HUD has 
issued such guidance only on approximately 20 
occasions since Title VI was enacted.164 

Recommendation: FHEO must provide Title VI 
enforcement staff and funding recipients with 
step-by-step instructions for implementing Title 
VI, from the application and preaward process, 
through compliance review and complaint 
processing, and through negotiating and monitor
ing redpient compliance, in each type of program 
HUD sponsors. This is especially important for 
State and local-administered programs, such as 
the community development block grant orhome 
investmentin affordable housing programs. Since 
such programs aria actually managed by State or 
local agencies, they involve special and more com
plicated enforcement issues related to FHEO's 
oversight and monitoring of State and local 
agencies' Title VI implementation efforts, such as 
the collection and evaluation of assurances of non
discrimination before funds are granted and 
methods of administration after funds have been 
granted. It is critical that both FHEO staff and 
State and local recipients understand how to con
duct the Title VI enforcement mechanisms par
ticular to such programs. For such guidelines to 
be effective, they should establish methods of ad
ministration or requirements for States and local 
government agencies assuming Title VI com
pliance responsibility for HUD's ultimate funding 
recipients, and ensure that recipients conduct 
self-assessments of their compliance status and 
take action to remedy any deficiencies discovered. 
In addition, such guidelines should include defini
tive implementation, compliance, and enforce
ment standards and procedures for the States and 
local agencies assuming Title VI responsibility, 
including, for example, detailed investigative 
methods and remedial action procedures. The 
guidelines must also set forth and explain the 
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process for data collection from funding recip
ients, including instructions and specific exam
ples concerning the type of data and information 
that must be maintained by recipients and ap
plicants. They also should address requirements 
for public education and community outreach re
lated to the nondiscrimination mandate of Title 
VI. 

Policies 
Finding: FHEO has issued "guidance notices" 
elaborating HUD policy on certain Title VI im
plementation and- enforcement issues. HUD has 
been involved in several enforcement efforts re
sulting in significant Title VI policy decisions al
though it has not issued written policy memoran
da or statements on these decisions.165 

Recommendation: FHEO should commence to 
develop policies concerning Title VI implementa
tion and enforcement more regularly. Such 
policies should be aimed at providing civil rights 
enforcement staff and funding recipients with a 
complete understanding of the meaning and in
tent of Title VI compliance relative to the specific 
programs HUD administers. In particular, FHEO 
should issue policy directives concerning ad
ministrative and procedural issues particular to 
Title VI enforcement in HUD's State- and locally 
administered programs, such as the community 
development block grant and home investmen,t in 
affordable housing programs. Such issues might 
include the delegation of certain Title VI imple
mentation and enforcement mechanisms to State 
or local officials actually responsible for adminis
tering such programs and monitoring sub
recipient compliance. In addition, FHEO should 
disseminate policy concerning discriminatory 
practices prohibited in specific types of HUD pro
grams, such as the steering of applicants of a 
particular race to housing occupied predominate
ly by tenants of the same race in HUD's publicly 
assisted housing programs. In addition, FHEO 
should continue to develop regular policy state
ments on developing and changing legal .issues 

165 See pp. 332-34. 

166 Seep. 333. 

167 See pp. 334-35. 

affecting Title VI compliance, such as changes in 
case decisions, amendments to statutes, and 
revisions in regulations or policies affecting Title 
VI compliance. 

Procedures 
Finding: FHEO has produced several technical 
guidance memoranda and manuals, as well as a 
handbook, outlining enforcement procedures 
specific to certain funding programs. However, 
HUD has not revised its only comprehensive pro
cedures manual designed specifically for Title VI 
compliance and enforcement procedures, which 
was published in 1976.166 

Recommendation: HUD should continue its 
practice of issuing technical guidance memoran
da, manuals, and handbooks on program-specific 
procedures as new programs develop. In addition, 
HUD should update its current compliance and 
enforcement procedures manual for Title VI. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: Unlike most Federal agencies, HUD 
performs numerous Title VI preaward reviews. 
However, the number of reviews conducted, in 
comparison to the number of work years devoted 
to such reviews, suggests that the reviews FHEO 
staff conduct are cursory.167 

Recommendation: FHEO should concentrate 
on ensuring the quality of its preaward reviews, 
rather than merely the quantity of such reviews. 
Otherwise, the purpose of conducting preaward 
reviews will not be realized. To achieve quality 
preaward reviews, FHEO should ensure that 
each review involves an examination and evalua
tion of the following: 1) implementation and en
forcement policies and documentary information 
on specific compliance activities; 2) statistical 
evidence on program and activity participation 
rates by racial and ethnic minorities, such as the 
racial or ethnic composition oflow-income tenants 
in its federally sponsored housing facilities; 

347 



3) applications or interview material related to 
program or participation acceptance or selection; 
4) data and information related to the demo
graphic makeup of the program's affected com
munity or pool of potential participants; 5) statis
tical evidence related to application rejection 
rates; and 6) community outreach and public edu
cation materials. Each FHEO preaward review 
shouldbe designed to determine a recipient's com
pliance status by identifying potential discrim
ination, such as evidence of unequal numbers of 
ethnic and racial minority applicants .and non
minority applicants, or evidence ofracially or eth
nically segregated publicly sponsored housing 
facilities. 

The Commission concurs with tlie Department 
of Justice that preaward reviews, both desk audit 
and on site, are essential to an effective Title VI 
enforcement program and, therefore, FHEO 
should conduct them on all HUD program ap
plicants and recipients. However, the Commis
sion recognizes the budget and staffing limita
tions of FHEO. It realizes that, with continuing 
emphasis on downsizing and restructuring the 
Federal Government and maintaining fiscal 
responsibility, FHEO may be unable to acquire 
additional staff to strengthen fully all aspects of 
HUD's Title VI implementation, compliance, and 
enforcement program. The Commission also un
derstands that a lengthy preaward process will 
delay program benefits and, in effect, adversely 
impact on ultimate beneficiaries. In light of these 
factors, the Commission recommends some alter
native strategies that will promote a meaningful 
and efficient preaward process on as many ap
plicants and recipients as possible, eliminating 
reliance on cursory preaward reviews. These 
strategies should serve only as a secondary alter
native to the optimal preaward compliance review 
process described above. Although this alterna
tive may not be the most effective at ensuring full 
enforcement of Title VI, it should allow agencies 
to have some type of meaningful pre award review 
mechanism without critically impacting on Title 
VI enforcement. 

Postaward Desk-Audit Reviews 
Finding: HUD does not perform postaward desk
audit reviews of Title VI recipients. FHEO's fail
ure to conduct such reviews indicates a misap
propriation of its resources, because desk-audit 
reviews can be equally as comprehensive as onsite 
reviews, but can be accomplished more quickly 
and with fewer resources.168 

Recommendation: FHEO should utilize pre
liminary postaward desk-audit reviews, before 
committing staff and resources to costly, time
consuming onsite compliance reviews, to ascer
tain continuing recipient compliance with Title 
VI. For such reviews to effectuate their purpose, 
FHEO's postaward desk-audit reviews should be 
designed to: 1) identify deficiencies in recipients' 
delivery of program services to potential and ac
tual participants and beneficiaries of all races and 
ethnicities, such as unequal numbers of minority 
and nonminority publicly assisted housing 
tenants, suggesting that minorities are placed 
le.ss often andforced to wait longer periods of time 
for affordable housing; 2) investigate allegations 
of discriminatory barriers to program participa
tion, such as requiring low-income or ''homeless" 
assisted-housing applicants to submit tenancy 
histories or particular types of references, or dis
parate treatment in program participation, such 
as intentional race-based segregation of housing 
facilities; 3) evaluate recipients' public education 
of program accessibility; and 4) identify recipients 
needing technfoal assistance or further onsite in
vestigation. They should also be designed to fit 
each particular type of HUD funding program, 
including State- and locally administered pro
grams. The results of a postaward review must be 
in writing and must include specific findings and 
recommendations for achieving compliance. As 
with preaward reviews, postaward desk-audit re
views would necessarily be limited to documen
tary evidence concerning recipients' administra
tion of Federal programs. 

Onsite Compliance Reviews 
Finding: The number of compliance reviews 
HUD conducts varies annually. Generally, the 

168 Seep. 335. 
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number of Title VI compliance reviews HUD per
forms is small in comparison to the number of 
HUD funding recipients. In addition, HUD has 
limited its Title VI onsite compliance reviews to 
public housing authorities, failing to perform 
such reviews of other funding recipients.169 

Recommendation: FHEO must conduct onsite 
compliance reviews of all grant recipients' facil
ities on a rotating basis, at least once every 3 
years. However, FHEO must conduct immediate 
reviews of recipients identified to be in non
compliance by FHEO's postaward desk-audit 
reviews. FHEO should ensure in each of its onsite 
compliance reviews that: 1) the recipient's facility 
is investigated thoroughly to identify potentially 
discriminatory housing patterns or potentially 
discriminatory service practices, such as segre
gated housing facilities; 2) funding recipient offi
cials, communities affected by the recipient's pro
grams or activities, program participants or ben
eficiaries, and interviewers responsible for 
assisting applicants' participation are inter
viewed; 3) compliance policies and practices are 
ascertained and examined carefully; 4) statistical 
evidence on participation rates, as well as statis
tical evidence on application rejection rates, is 
examined; 5) applications, or other interview ma
terials, for assistance are examined to detect pos
sible barriers to participation (for instance, dis
criminatory acceptance criteria-either inten
tional or in effect-such as requiring particular 
types of tenancy histories or references that in
herently would not apply to low-income or ''home
less" applicants); and 6) the recipient's efforts to 
educate the public and affected community of pro
grams and activities are evaluated, especially ef
forts to provide program accessibility information 
to limited-English-proficient communities or 
otherwise disadvantaged communities. Each re
view must be designed to fit the particular type of 
program at issue. To effectuate a comprehensive 
compliance review system, FHEO staff assigned 
to conduct such reviews must be trained to con-

169 See pp. 335-36. 

170 Seep. 336. 

_171 See pp. 336-37. 

duct onsite investigations. Ifnecessary, several of 
these procedures involving the examination of 
documentary material could be accomplished by a 
thorough postaward desk-audit investigation. 

Complaint Investigations 
Finding: HUD's· complaint workload is dom
inated by fair housing complaints; HUD receives 
few Title VI complaints. The low number of Title 
VI complaints received by HUD could reflect that 
HUD's outreach and education is insufficient.170 

Recommendation: FHEO needs to increase its 
public education about Title VI's nondiscrimina
tion requirement and the rights afforded Federal 
funding program participants and beneficiaries. 
Otherwise, potential and actual participants and 
beneficiaries will not be informed adequately of 
their rights to pursue and protect those rights by 
filing complaints against HUD funding recipients 
withFHEO. 

Deficiencies, Remedies, and Sanctions 
Finding: In 1992 and 1993, HUD did not execute 
any Title VI administrative proceedings or enfor
cement actions (although HUD did take action in 
several other instances involving other Federal 
statutes governing federally assisted programs). 
However, since early 1994, partly in response to 
lawsuits filed against HUD by plaintiffs alleging 
violations of Title VI, HUD has become more ac
tive in seeking to compel recipient public housing 
authorities to achieve compliance with Title VI.171 

Recommendation: FHEO needs to increase its 
public education about Title VI's nondiscrimin
ation requirement to ensure that potential and 
actual funding program and activity participants 
and beneficiaries understand the rights afforded 
them by Title VI and know how to protect and 
pursue those rights by filing complaints with 
HUD based upon funding recipients' discrimin
atory practices. Otherwise, discriminatory pro
gram policies and practices that violate Title VI 
will not be redressed. In addition, FHEO should 
evaluate its postaward compliance review process 
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(both onsite and desk-audit reviews) to ensure 
that it is discovering recipients that operate pro
grams and activities that are in violation of Title 
VI. 

Outreach and Education 
Finding: FHEO performs little community out
reach and public education related to Title VI. 
However, FHEO has recently developed a Title VI 
"fact sheet" for public dissemination. In addition, 
FHEO developed a Title VI educational program 
for one of its recipient public housing 
authorities.172 

Recommendation: Regarding community out
reach FHEO needs regularly to solicit comments 
and s~ggestions from affected communities and 
funding recipients about its Title VI enforcement 
efforts. It also should solicit information on af
fected communities' civil rights concerns about 
protection of Title VI rights and fundin_g re~ip
ients' compliance concerns about potential Title 
VI violations and the agency's compliance expec
tations. Regarding public education, FHEO needs 
a~tively and regularly to inform potential and 
actual participants, beneficiaries, and _aff~cted 
communitieE; concerning the extent of their nghts 
and how to pursue and protect their rights, in
cluding procedures for filing complaints. FHEO 
also should ensure that recipients educate the 
public about program accessibility. As part of its 
outreach and education efforts, FHEO should use 
its fair housing initiatives program (FHIP) as a 
model. That program provides funds to commu
nity groups andfair housing agencies for a variety 
of outreach and education activities, including 
media campaigns to inform the public of their 
rights under fair housing laws ~d dist?buting 
educational materials and offenng semmars on 
fair housing laws. 

Technical Assistance 
Finding: Although FHEO devotes some resour
ces to conducting technical assistance seminars 
for recipients, these programs recently have not 

172 See pp. 337-38. 

173 See pp. 337-38. 
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focused on Title VI issues. However, HUD recent
ly has implemented several plans aimed at in
creasing technical assistance for field office exter
nal civil rights staff.173 

Recommendation: FHEO should train its staff 
and recipients' staff regularly concerning the 
methods for achieving enforcement (step-by-step 
instruction on conducting procedures, such as 
compliance reviews) and new and developing civil 
rights issues, especially changing case law, stat
utes, regulations, and policies, affecting Title VI 
enforcement in HUD grant programs. 

Oversight of Continuing State and 
Local Programs 
Finding: HUD has not instituted a uniform sys
tem of monitoring and evaluating the Title VI 
compliance efforts of State recipients in State and 
locally administered programs, such as its com
munity development block grant program.174 

Recommendation: FHEO must establish a sys
tematic oversight and monitoring program to 
evaluate the Title VI compliance policies and ac
tivities connected with all programs and activities 
administered at the State and local levels. First, 
States and local governments must submit meth
ods of administration demonstrating how they 
intend to ensure recipient compliance with Title 
VI. That document must include, but should not 
be limited to, the following: 1) a specific public 
outreach and education plan for notifying sub
recipients of Title VI compliance requirements; 
2) a training program for State and local program 
staff, subrecipients, and beneficiaries regarding 
HUD's nondiscrimination policies and proce
dures; 3) procedures for processing co~plaints, 
notifying the funding agency, and informmg be~e
ficiaries of their rights; 4) a program assessmg 
and reporting periodically on the status of-Title VI 
compliance that involves more than merely a 
checklist of activities and assurances; and 5) de
tailed plans for bringing discriminatory programs 
into compliance. Such assurances are particularly 
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important when the State or locality is respon
sible for conducting compliance mechanisms, 
s~ch as preaward reviews, investigating com
plaints, reviewing and evaluating subrecipients' 
self-assessments, and conducting compliance re
views. Second, FHEO should conduct reviews of 
the Title VI compliance policies and activities of 
States and local governments regularly to eval
uate how they are applying their methods of ad
ministration. Such reviews should entail a com
prehensive evaluation of the States Title VI en
forcement performance. Third, FHEO also should 
systematically monitor and oversee States' and 
local agencies' data collection and analysis pro
gram. Just as Federal funding agencies are re
quired by the Department of Justice to collect and 
maintain data on their direct recipients, State 
and local primary recipients must collect and 
maintain data on their potential and actual sub
recipients, beneficiaries, and affected communi
ties. It is the Federal agency's role to monitor this 
data collection process and ensure thatStates and 
local agencies are maintaining sufficient records. 
Finally, FHEO should also regularly provide tech
nical assistance and other guidance to States and 
local agencies to facilitate their Title VI enforce
ment efforts. Such assistance could involve in
struction concerning methods for achieving enfor
cement (step-by-step instruction on procedures, 
such as compliance reviews), and new and devel
oping civil rights issues affecting Title VI enforce
ment, such as changes in statutes, case decisions, 
regulations, and HUD compliance policies. 

Staff Training 
Finding: FHEO trains all new FHEO employees 
in civil rights compliance and provides civil rights 
training to regional staff annually. However, only 
a small proportion of its training specifically re
lates to Title VI implementation and enforcement 
responsibilities and activities.175 

Recommendation: FHEO needs to conduct reg
ular formal training of its staff and recipients' 
staff on issues of Title VI enforcement and com
pliance, including, but not limited to, the follow-

175 Seep. 339. 

176 See pp. 339-40. 

ing areas: instruction on conducting enforcement 
procedures, such as compliance reviews, com
plaint investigations, and public education; the 
nexus between Title VI enforcement and a par
ticular funding program's objectives and admin
istration; the nexus between Title VI and other 
civil rights enforcement provisions relevant to 
ensuring nondiscrimination in federally funded 
activities; Title VI nondiscrimination require
ments in particular types of HUD programs; and 
updates on revisions in HUD's policy, case law, 
statutes, and regulations affecting Title VI en
forcement and compliance. 

Reporting Requirements and Data 
Collection and Analysis 
Finding: HUD has a comprehensive data collec
tion and analysis system. FHEO regularly col
lects data on the racial and ethnic characteristics 
of applicants to, participants in, and beneficiaries 
of all of HUD's funding programs. For HUD's 
federally assisted housing programs, recorded 
data include detailed information on each family 
applying for or receiving public housing, includ
ing the number, age, sex, and disability status of 
family members, race or ethnicity of the house
hold head, sources and amounts of family income, 
as well as on their program participation. The 
data are utilized to prepare an annual report to 
Congress on fair housing and civil rights. They 
also are used in conducting recipient compliance 
reviews. To facilitate analysis of the data collected 
from recipients, HUD has developed a database 
system (the "CONQUEST DataSystem") that can 
provide "demographic and economic data, and a 
graphic profile, which thematically maps specific 
demographics at the state, county and [census] 
tract level" for comparison with recipient data.176 

Recommendation: FHEO's system for collect
ing and analyzing demographic data of its fund
ing recipients' programs should serve as a model 
for other agencies subject to Title VI require
ments. 
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Civil Rights Implementation 
Plans/Planning and Priorities 
Finding: HUD's Civil Rights Implementation 
Plans generally fail to serve as an informational 
tool for the Department of Justice and as a man
agement and planning tool for HUD. In the plans 
evaluated, the quality of the goals and objectives 
sections varied. Although the Department of Jus
tice's guidelines require at least one major objec
tive for each functional category, such as pre
award reviews, postaward reviews, and enforce
ment monito~g, HUD's plans failed to meet this 
requirement. In addition, the major objectives 
generally were vague and did not embody criteria 
for measuring accomplishment. Goals and objec
tives did not include timeframes for their accom
plishment and were not linked to progress re
ports. They also were not associated with avail
able and projected budgetary constraints, staffing 
levels, resources, and workload and did not ade
quately reflect the complex relationship among 
and between regional, field, and headquarters 
staff.177 
Recommendation: HUD should follow the De
partment of Justice's "Guideline on Agency Im-

plementation_ Plans" in developing its Civil Rights 
Implementation Plans. In addition, HUD must 
develop a comprehensive civil rights enforcement 
plan th~t incorporates the qualities of its imple
mentation plan, strategic plan, and work plan. 
The ideal civil rights enforcement plan should 
e~bo~y: specifi? sho~-term goals and long-term 
obJectives, specific time frames or deadlines for 
their accomplishment, specific short-term and 
long-term strategies for their accomplishment 
consideration of both available and projected re~ 
sources and budget constraints, application of 
these priorities and plans to each type of funding 
pr?~am administered, application of these pri
onties and plans to the particular enforcement 
mechanism for block grant and continuing State 
and local programs, and consideration of the num
ber of expected complaints or other increase in 
workload. This enforcement plan should be up
dated every 3 months and should be adjustable to 
increases and decreases in actual compliance ac
tivities and responsibilities and new or develop
~??i~l rights enforcement issues, such as agency 
m1tiatives and concerns of recipients, partici
pants, beneficiaries, and affected communities. 

177 See pp. 340-42. 
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Chapter 9 

U.S. Department of Labor 

The U.S. Department of Labor (DOL) admin
isters 14 federally assisted programs provid
ing assistance of $30.4 billion1 to approx

imately 742 direct recipients.2 DOL has a budget 
of approximately $2.5 million and a civil rights 
staff of 31 full-time equivalent positions (FTEs) 
for enforcement related to DOL's federally as
sisted and federally conducted programs. 3 

DOL's Federally Assisted Programs 
The Employment and Training Administration 

operates DOL's three largest federally assisted 
programs. They are: 

• The Job Training Partnership Act (JTPA) 
encompasses several programs that provide 
funds for job training and placement for the 
economically disadvantaged, youth, dislocated 
workers, migrant and seasonal farmworkers, 
Native Americans, and other workers facing 
difficulties in gaining employment. Generally, 
JTPA funds are distributed by means of for
mula grants through States to service delivery 
areas across the country and then to the 
various providers of training. JTPA also 
provides funds for the Job Corps, which aims to 

prepare severely disadvantaged youth for 
stable employment. 4 

• The United States Employment Service 
provides funds for job placement and other 
employment services for unemployed workers 
and recruitment services for employers. 
Employment Service funds are distributed by 
means of formula grants through State public 
employment services. 5 

• The Federal Unemployment Insurance Ser
vice provides income support for the un
employed. DOL funds the ad~nistrative costs 
of State unemployment insurance agencies 
that administer unemployment insurance 
programs.6 

The Occupational Safety and Health Admin
istration, the Veterans' Employment and Train
ing Services, the Mine Safety and Health Admin
istration, the Women's Bureau, and the Bureau of 
Labor Statistics also administer financial assis
tance programs. 7 

1 Office of Management and Budget and U.S. General Services Administration, 1993 Cawlog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol. 1, pp. 396-433 (hereafter cited as Catalog ofFederal Domestic 
Assistance). 

2 U.S. Department of Labor, "Fiscal Year 1994 Civil Rights Implementation Plan," AttachmentN, Workload and Performance 
Data, p. 10 (hereafter cited as DOL FY 1994 Implementation Plan). 

a U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of1964, December 1993, completed by the U.S. Department of Labor, Q. 36, 
p. 26 (hereafter cited as DOL Survey). 

4 DOL FY 1994 Implementation Plan, p. 6; Catalog ofFederal Domestic Assistance, vol. 1, pp. 402-15. 

5 DOL FY 1994 Implementation Plan, p. 5; Catalog ofFederal Domestic Assistance, vol. 1, pp. 402-15. 

6 DOL FY 1994 Implementation Plan, p. 5; Catalog ofFederal Domestic Assistance, vol. 1, pp. 402-15. 

7 DOL FY 1994 Implementation Plan, pp. 8-9; Catalog ofFederal Domestic Assistance, vol. 1, pp. 396--433. 
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Organization, Budget, Staffing, and 
Workload of DOL's Civil Rights 
Enforcement Function 
Organization 

The office with responsibility for DOL enforce
ment of Title VI is the Directorate of Civil Rights 
(DCR). DCR is responsible for both DOL's exter
nal and internal civil rights enforcement.8 It also 
carries outDOL's responsibilities as a designated 
agency under the Americans with Disabilities Act 
ofl990.9 

DCR is located in the Office of the Assistant 
Secretary for Administration and Management. 
The Director of DCR reports to the Assistant 
Secretary for Administration and Management, 
who in turn reports to the Secretary of Labor.10 

Aside from legal staff, who are in the Division of 
Civil Rights in the Office of the Solicitor,11 DCR's 
Director has direct authority over all DOL staff 
engaged in Title VI enforcement. 

DCR consists of two offices, each of which is 
headed by a "Chief': the Office of Equal Employ
ment Opportunity and Affirmative Action, and 
the Office of Program Compliance and Enforce
ment (OPCE).12 The Office of Equal Employment 

Opportunity and Affirmative Action oversees in
ternal (DOL) civil rights and equal employment 
opportunity (EEO) matters, such as processing 
employment-related complaints filed against 
DOL and managing special emphasis and affirm
ative action programs within DOL.13 

OPCE is responsible for all external, recipient
related civil rights activities. It consists of two 
divisions: the Division of Technical Assistance 
and Compliance Monitoring, which conducts post
awari;l compliance and technical assistance ac
tivities, and the Division of Equal Opportunity 
Investigations and Enforcement, which processes 
discrimination complaints filed against recipi
ents.14 In fiscal year 1994, the Division of Techni
cal Assistance and Compliance Monitoring's staff
ing consisted of 17 FTEs, and the Division of 
Equal Opportunity Investigations and Enforce
ment's consisted of 13 FTEs.15 

Neither OPCE nor DCR has a policy develop
ment unit. 16 Only one person, a senior policy ad
visor to the Director, is explicitly assigned to pol
icy development. According to DCR staff, this pre
sents a significant problem. Numerous policy 
issues arise regularly; however, since no specific 

8 In addition to Title VI, DCR is responsible for the following civil rights statutes pertaining to federally assisted programs: 
Section 504 ofthe Rehabilitation Act ofl973, U.S.C. § 794 (1988 & Supp. V 1993); Title IX of the Education Amendments 
of 1972, 42 U.S.C. §§ 2000d to 2000d-7 (1988); the Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988); and 
Sections 164 and 167, of the Job Training Partnership Act ofl982, as amended, Pub. L. 97-300, 96 Stat. 1322 (codified as 
amended in scattered sections of29 U.S.C). See DOL Survey, Q. 22, p. 16. DCR's internal civil rights responsibilities include 
enforcing Title VII of the Civil Rights Act of 1964, 42. U.S.C. §§ 2000e-2000el7 (1988 & Supp. V 1993). 

9 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). 

10 DOL Survey, Q. 20, p. 16. 

11 DOL FY 1994 Implementation Plan, p. 12. 

12 DOL FY 1994 Implementation Plan, p. 11. 

13 Ibid. 

14 Ibid. 

15 Ibid. 

16 Greg Shaw, Chief, Office ofProgram Compliance and Enforcement, Directorate of Civil Rights, U.S. Department of Labor; 
Danetta Fofanah, Division Chief, Division of Technical Assistance and Compliance Monitoring, Directorate of Civil Rights, 
U.S. Department ofLabor; Lynne McGlew, Executive Assistant to the Director, Directorate of Civil Rights, DOL; andPeggy 
Lewis, Division Chief, Division of Equal Opportunity Investigations and Enforcement, Directorate of Civil Rights, U.S. 
Department of Labor, interview in Washington, D:C., July 18, 1994, p. 2(hereafter DCR staff interview). 
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unit is assigned to address them, staff must han
dle such issues in an ad hoc fashion. 17 

DCR's regional staff work on Title VII issues 
only.18 Although at one time the regional offices 
housed external civil rights enforcement func
tions, a major reorganization of DCR in 1986 
centralized equal opportunity compliance and en
forcement activities for recipients of financial as
sistance in the headquarters office.19 Consequent
ly, regional staff are not involved in Title VI en
forcement. Each regional office has only one staff 
person with an average grade ofGS-12. DCR staff 
told the Commission that they did not believe that 
the regional offices could benefit DOL unless they 
had the staff and resources to handle all civil 
rights compliance activities, both internal and 
external, in their regions.20 

DOL's organization of all civil rights staff into 
a single office gives the Director of DCR the 
authority to ensure the development and imple
mentation of a sound Title VI enforcement pro
gram. However, the Director of DCR is three 
levels removed from the Secretary of Labor, in
dicating that civil rights issues may lack priority 
at DOL. Although DCR staff explained that 
DCR's low position within the department did not 

17 Ibid. 

18 DOL Survey, Q. 37, p. 27. 

impede its dealings with recipients,21 DCR'_s Di
rector supports consolidating DOL's civil rights 
enforcement into a single unit headed by an As
sistant Secretary. 22 

As noted in chapter 4, obstacles to effective 
Title VI enforcement arise when one office has 
responsibility for both internal and external civil 
rights enforcement. However, because DCR con
ducts its internal and external civil rights ac
tivities through two separate offices, OPCE and 
the Office of Equal Employment Opportunity and 
Affirmative Action, it helps to prevent compro
mising of external civil rights enforcement for 
internal civil rights activities. 

Budget, Staffing, and Workload 
DOL's appropriation does not earmark an 

amount for DCR.23 Rather, DCR is identified as a 
separate budget allocation in DOL's departmen
tal management appropriation. That allocation 
includes specific funding for DCR's internal and 
external civil rights responsibilities, including 
Title VI.24 

Unlike most other Federal agencies, DOL 
provided the Commission with detailed informa
tion on how its civil rights enforcement budget 

19 Annabelle T. Lockhart, Director, Directorate of Civil Rights, U.S. Department of Labor, letter to Frederick"D. Isler, Acting 
Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Apr. 10, 1995, enclosures 4 
(hereafter cited as Lockhart April 1995 correspondence). 

20 DCR staffinterview, p. 2. 

21 Ibid. However, they simultaneously suggested that the Director's level could affect DCR's relations with recipients, because 
they might not respect the Director's position as one of sufficient authority to enforce compliance. Ibid. 

22 Annabelle T. Lockhart, Director, Directorate of Civil Rights, U.S. Department of Labor, letter to Frederick D. Isler, Acting 
Assistant StaffDirector, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Oct. 21, 1994, p. 2 (hereafter 
cited as Lockhart October 1994 letter). DOL has an Assistant Secretary for each of the following 8:l"eas: Administration and 
Management, American Workplace, Employment and Training, Employment Standards, Mine Safety and Health, Occupa
tional Safety and Health, Pension and Welfare Benefits, Public Affairs, Veterans Employment and Training Policy, and 
Congressional and Intergovernmental Affairs. 

23 DOL Survey, Q. 33, p. 23. 

24 Annabelle Lockhart, Director, Directorate of Civil Rights, U.S. Department of Labor, interview in Washington, D.C., Oct. 
19, 1994, p. 3 (hereafter cited as Lockhart interview). See also Lockhart April 1995 correspondence, enclosures 2, 3. 
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was allocated among various activities, shown in 
table 9.2.25 Over time, OPCE's expenditures on 
complaint investigations have increased both ab
solutely and as a percentage of the total budget, 
and expenditures on compliance reviews have re
mained relatively constant. Expenditures on 
technical assistance decreased dramatically, from 
$254,000 to $10,000, between 1984 and 1988, and 
have increased only slightly, to $57,000, since 
1988. Expenditures on training, while represent
ing a small portion ofOPCE's total budget, have 
increased in recent years. In particular, expendi
tures on training increased from $81,000 to 
$120,000 between 1992 and 1993, because of the 
enactment of the Job Training Partnership Act 
Amendments.26 

DCR's overall budget has increased over time, 
from approximately $3.5 million in 1981, to 
$5.0 million in 1993, with most of the increase 
occurring after 1988.27 OPCE's budget, on the 
other hand, decreased from $2.5 million in 1981, 
to a low of $1.9 million in 1988, before reaching 
the $2.5 million level again in 1993.28 OPCE's 

budget remained at the $2.5 million level in 
1994.29 Hence, as a percentage of DOL's-total civil 
rights budget, the budget for external civil rights 
enforcement decreased from approximately 70 
percent in the early and mid-1980s, to approx
imately 50 percent in the late 1980s.30 

DCR's staff also declined during this time pe
riod, from 98 in 1981, tb 66 in 1988. OPCE's staff 
size decreased from 66, or approxin;iately two
thirds of all DCR staff, in 1981, to 32, or one-half 
ofDCR's staff, in 1988.31 In 1993, DCR requested 
an additional five FTEs to conduct compliance 
reviews for the JTPA program32 but only received 
two.33 In 1994, OPCE's staff size was 34 FTEs, 
approximately one-half the staff size in 1981.34 

DOL projected that overall staffing levels would 
continue to decrease through fiscal year 1999.35 

Moreover, as DCR and OPCE's resources de
creased, its civil rights enforcement workload in
creased. The enactment of the JTPA in 1982 
added several hundred recipients to DCR's re
sponsibilities.36 DCR's workload also increased 
with the enactment of the Americans with 

25 According to the Director ofDCR, although there is not a separate budget allocation for Title VI enforcement activities, since 
the separate budget identified for DCR in DOL's departmental management appropriation provides specific funding for 
external civil rights activities, staffing and related funding for Title VI enforcement can be readily identified. Lockhart 
interview, p. 3. See also Lockhart April 1995 correspondence, enclosures 2, 3. 

26 DOL Survey, Q. 33, p. 23. 

27 DOL Survey, Q. 33, p. 23. See also table 9.1. 

28 DOL Survey, Q. 33, p. 23; table 9.1. 

29 DOL FY 1994 Implementation Plan, p. 12. 

30 DOL Survey, Q. 33, p. 23; table 9.1. According to DCR's Director, this decrease in staffand resources committed to civil rights 
enforcement in federally financed programs was the result of the reorganization of the external equal opportunity 
compliance and enforcement responsibilities related to recipients of financial assistance into DOL's national office. 
According to the Director of DCR, this reorganization improved DCR's enforcement effort by establishing separate 
compliance reviews and complaint investigation divisions. Prior to this time, staff was assigned to perform both duties. 
Lockhart April 1995 correspondence, enclosures 2, 4. 

31 DOL Survey, Q. 35, p. 25. See also table-9.1. 

32 Lockhart interview, p. 3. 

33 Gregory Shaw, Chief, Office of Program Compliance and Enforcement, Directorate of Civil Rights, U.S. Department ofLabor, 
telephone interview, Nov. 8, 1994 (one page). 

34 DOL FY 1994 Implementation Plan, p. 11. 

35 DOL Survey, Q. 26. p. 19. 

36 DOL Survey, Q. 27, p. 20. However, the number of primary recipients decreased whenJTPA replaced CETA. Lockhart April 
1995 correspondence, enclosure 2. 
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TABLE 9.1 
U.S. Department of Labor Civil Rights Budget and Staffing: 1981-1993* 

Budget 
OCR 
OPCE 
OPCE/DCR 
OCR budget (constant$$) 

Staff 
OCR 
OPCE 
OPCE/DCR 

1981 1984 

$3,465 
$2,512 

72% 
$4,447 

$3,874 
$2,682 

69% 
$3,282 

98 
66 

67% 

78 
56 

72% 

•DOL does not maintain data for the years before 1981. 
Note: All dollar figures are expressed in thousands. To 
calculate the constant-dollar figures, the nominal dollar 
amounts were adjusted using a price index for govern
ment services developed by the U.S. Department of 
Commerce, Bureau of Economic Analysis, as reported in 
President of the United States, Economic Report of the 
President (Superintendent of Documents: Washington, 

TABLE 9.2 

1988 1992 1993 

$3,634 $4,534 $4,9620 
$1,853 $2,312 $2,534 

51% 51% 51% 
$3,475 $3,747 $4,049 

66 66 68 
32 32 34 

48% 48% 50% 

DC, 1995), table 8-3, p. 279. The base year for the 
price index is 1987. 
Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed by the 
U.S. Department of Labor, a. 33, p. 23; a. 35, p. 25. 

Office of Program Compliance and Enforcement Expenditures: 1981-1993* 

1981 1984 
$ % $ % 

Compliance 
reviews 1,432 57 1,529 57 

Complaints 804 32 858 32 
Training 40 2 41 2 
Technical 

assistance 236 9 254 9 
Total 2,512 100 2,682 100 

• DOL does not maintain data for the years before 1981. 
Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 

1988 
$ % 

1992 
$ % 

1993 
$ % 

1,093 
686 

64 

59 
37 

3 

1,225 
925 

81 

53 
40 

4 

1,392 
962 
120 

55 
38 

5 

10 1 
1,853 100 

81 4 
2,31i 100 

57 
2,531 

2 
100 

Rights Act of 1964, December 1993, completed by the 
U.S. Department of Labor, a. 33, p. 23. All dollar 
figures are in thousands. 
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Disabilities Act of 1990, since DOL is a designated Over time DCR has made only limited efforts 
agency responsible for investigating complaints to ensure that DOL has an effective Title VI en
alleging violation of-Title II ofthe act.37 

The budget and staffing trends indicate that 
DCR's allocation of staff and resources to civil 
rights enforcement for federally assisted and 
federally conducted programs decreased during 
the 1980s, but has remained constant since that 
time. The decrease in OCPE's staffing and budget 
resources occurred as DCR confronted an in
creased workload due to the JTPA and the Amer
icans with Disabilities Act. Compared to the over
all increase in DCR's budget over time, the trends 
of OCPE's budget and staff resources suggest a 
decreasing emphasis on external civil rights en
forcement activities, and Title VI in particular, 
until enactment of JTPA However, DCR staff 
indicated that DCR never decided to reduce 
OPCE resources more than those of the Office of 
Equal Employment Opportunity and Affirmative 
Action. Instead, staff reductions resulted from 
attrition and greater staff turnover in OPCE than 
in the Office of Equal Employment Opportunity 
and Affirmative Action. 38 

According to DCR's Director, the decrease in 
OCPE's staffand resources was attributed to the 
1986 reorganization of the external equal oppor
tunity compliance and enforcement responsibili
ties related to recipients of financial assistance 
into DOL's national office.39 The Director ofDCR 
maintains that this reorganization improved 
DCR's enforcement effort by establishing sep
arate compliance reviews and complaint inves
tigation divisions; previously, staff was assigned 
to perform both duties. 40 

forcement program for federally assisted 
programs. For example, DCR does not conduct 
any preaward reviews due to lack of staff.41 It 
conducted significant numbers of postaward 
desk-audit reviews in the early 1980s but did not 
conduct any in 1992 and 1993.42 Since the early 
1980s, the number of onsite reviews declined from 
147 fu. 1981 to 15 in 1993.43 Therefore, although 
DCR's 1986 centralization of its external civil 
rights enforcement staff may have resulted in a 
more uniform and consistent external equal op
portunity monitoring program, in effect, the ensu
ing reduction in resources and staff made it im
possible for DCR to fulfill its obligations to all of 
its funding programs. As a result of the staff 
streamlining and downsizing associated with 
DCR's reorganization, it could only concentrate 
on ensuring equal opportunity in its JTPA 
programs. This concentration of staff and resour
ces on JTPA programs may have been directed by 
the Secretary, 44 but DCR's Director had a respon
sibility to explain to the Secretary that additional 
staff and resources would be necessary to avoid 
abdicating DCR's enforcement responsibility in 
its other funding programs. In 1993, DCR did 
request five additional staff for its JTPA-related 
civil rights activities, but it received only two. 

Consequently, with the increased workload 
due to the focus on JTPA program and the enact
ment of the Americans with Disabilities Act, ex
isting resources are insufficient for the Title VI 
enforcement program. It is unclear that DCR has 
reevaluated the staffing needs for Title VI 

37 Ibid. See Title II, Part A of the Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12,131-12,134 (Supp. V 1993). 

38 DCR staff interview, p. 2. 

39 Civil rights enforcement of DOL's federally assisted or conducted programs was to be performed on a centralized basis 
effective October 1986. 1988 was the first year DCR operated with a full staff under the centralized mode. Lockhart April 
1995 correspondence, enclosure 4. 

40 Lockhm·t April 1995 correspondence. 

41 DOL FY 1994 Implementation Plan, p. 15; DOL Survey, Q. 40, p. 29. Seep. 362 of this chapter. 

42 DOL Survey, Q. 45, p. 34. Seep. 363 of this chapter. 

43 Ibid., Q. 68, p. 44. See pp. 363-64 of this chapter. 

44 See Lockhart April 1995 correspondence, enclosure 1. 
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enforcement in federally assisted and federally 
conducted programs or engaged in planning to 
address projections of staff reductions. Since DOL 
is projecting an overall decrease in staffing levels 
in the future, the ability of OPCE to enforce Title 
VI effectively, in addition to responsibilities for 
JTPA and the Americans with Disabilities Act, is 
of concern. 

Regulations, Guidelines, Policies, and 
Procedures 

DOL's Title VI regulations, guidelines, policies, 
and procedures, especially those pertaining to the 
JTPA, are better than those of many other Fed
eral agencies in providing guidance on Title VI 
enforcement. Overall, they constitute an ade
quate foundation for DOL's Title VI enforcement 
program. 

Regulations 
DOL has two sets of regulations that imple

ment Title VI. First, DOL issued general Title VI 
regulations,45 which apply to all recipients ofDOL 
funds. DOL lastrevised these general regulations 
in 1973. Second, DOL promulgated regulations 
specifically for its JTPA programs.46 The JTPA 
regulations implement the nondiscrimination 
and equal opportunity provisions of the JTPA, 
including a prohibition against discrimination 

45 29 C.F .R. Part 31 (1993). 

46 29 C.F .R. Part 34 (1993). 

based on race, color, and national origin, in ac
cordance with Title VI.47 

DOL's Title VI regulations follow the basic 
model of the Department of Education's (DOEd) 
regulations.48 They allow a finding of discrimina
tion based on disparate impact,49 and they pro
hibit employment discrimination, even when the 
primary purpose of a DOL-funded program is not 
the provision of employment, if such discrimina
tion harms individuals affected by the program.50 

However, they have several deficiencies. In par
ticular, the regulations do not contain an appen
dix listing the federally assisted programs to 
which they apply.51 Furthermore, they do not list 
separately State continuing programs, a feature 
helpful in identifying the programs in which State 
or local agencies have responsibilities for Title VI 
compliance and enforcement. 

Because DOL has not updated the regulations 
since 1980, they do not reflect recent Title VI 
developments. In particular, DOL's regulations 
do not reflect the amendment to Title VI created 
by the Civil Rights Restoration Act of 1987. 52 The 
act amended the definition of "programs or .ac
tivities" to restore broad coverage for Title VI's 
nondiscrimination provision.53 In addition, the 
legislative history indicates that the act left intact 
the fund termination remedy available when 

47 Id. The Director ofDCR contends that the JTPA regulations "apply to virtually all DOL funded programs, since virtually all 
DOL funded programs receive some JTPA funding." Such-programs include: JTPA State economically disadvantaged and 
dislocated worker programs; National JTPA programs, including Job Corps, the Migrant and Seasonal FarmWorker, Indian 
and Native American programs, and programs funded through the Veterans Employment and Training; Unemployment 
Insurance and Employment Service programs; and most Women's Bureau and Senior Community Service programs. 
Lockhart April 1995 correspondence, enclosure 2. 

48 34 C.F.R. Part 100 (1993). 

49 29 C.F.R. §§ 31.3(b)(2),(3) (1993). 

50 Id. § 31.3(c). 

51 DCR staff indicated that the lack of policy staff will prevent it from publishing such an appendix in the near future. DCR 
staff interview, p. 3. 

52 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 168lnote, 1687, 1687note, 1688, 1688note (1988); 
29 U.S.C. §§ 706, 794 (1988 & Supp. 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

53 U.S. Congress, Senate, Committee on Labor and Human Resources, Civil Rights Restoration Act of1987, 100th Cong., 2d 
sess., S. Rep. No. 64, p. 1, reprinted in 1988 U.S.C.C.A.N. 3. 
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discrimination is "pinpointed" to the program or 
activity receiving Federal financial assistance, or 
when the federally assisted program is "infected" 
by discrimination elsewhere in the operations of 
the recipient.54 Although DOL's Title VI regula
tions are not inconsistent with the Civil Rights 
Restoration Act, they lack the clarification that 
the act offered on these issues of Title VI's cov
erage and fund termination. This type of clarifica
tion is. necessary to ensure that applicants, re
cipients, potential and actual beneficiaries, and 
the public generally have a clear understanding of 
the of current state of the law and nondiscrimina
tion protections under Title VI.55 

Guidelines, Policies, and Procedures 
DOL does not meet the U.S. Department of 

Justice's requirement that it have Title VI guide
lines for each of its federally assisted programs. 56 

However, DOL has issued detailed guidance man
uals or guidebooks for at least three of its federal
ly assisted programs. For JTPA continuing State 
programs, DOL has also issued "Guidelines for 
Meeting the Standards. for Methods of Adminis
tration," which delineate requirements for States' 

methods of administration under the JTPA pro
gram.57 

DOL has issued several recent "Guidance 
Memoranda" for State officials that cover JTPA's 
information collection and reporting require
ments, as well as the use of tests by State employ
ment services for persons with disabilities. 58 DCR 
has also issued "Equal Opportunity Guidebooks" 
for the JTPA and for State employment security 
agencies and a "Jobs Corps Equal Opportunity 
Handbook."59 These documents explain the laws 
administered by DCR, including 'ritle VI. They 
describe DCR's compliance review and complaint" 
investigation procedures, including an explana
tion of the data collection and analysis process. 
They provide some program-specific examples of 
specific instances of discrimination. They delin
eate funding recipients' compliance requirements 
and procedures and provide recommendations for 
adjusting to future changes in the work force. 
They also contain explanations ofDCR policy con
cerning certain enforcement issues and appen
dices setting forth applicable law and policies and 
recent revisions or promulgations of the same. 
Specifically, the "Equal Opportunity Guidebook" 
for the JTPA has a section that discusses and 

54 1988 U.S.C.C.A.N. at 22. For a further discussion and analysis ofthe effects of the Civil Rights Restoration Act, see chap. 
2, pp. 36-40. 

65 DCR has issued two training manuals, or"Equal Opportunity Guidebooks," for its State Employment Security Agencies and 
the JTPA, that include an explanation of the Civil Rights Restoration Act of 1987 with respect to with respect to Title VI 
coverage. See Lockhart April 1995 correspondence, enclosures 5, 6. However, these Guidebooks do not address the issue of 
fund termination and the "infection" theory. 

56 28 C.F.R. § 42.404 (1993). 

57 U.S. Department of Labor, "Guidelines for Meeting the Standards for Methods of Administration" (no date). 

58 U.S. Department ofLabor, Directorate of Civil Rights, Equal Opportunity Letter no. 1, from Annabelle T. Lockhart, Director, 
to Governors, JTPA Liaisons, JTPA Administrators, Equal Opportunity Officers on "Equal Opportunity Information 
Collection and Reporting Requirements for Recipients of Financial Assistance under Title II or Title III of the Job Training 
Partnership Act of 1982, as amended," July 6, 1992; and U.S. Department of Labor, Directorate of Civil Rights, Equal 
Opportunity Guidance Letter No. 3, from Annabelle T. Lockhart, Director, to Governors, State Employment Security Agency 
(SESA) Administrators, SESA Equal Opportunity Officers, on "Testing, by State Employment Services, of Persons with 
Disabilities," May 21, 1993. 

59 Lockhart April 1995 correspondence, enclosures 5, 6, 7. 
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illustrates the implications of the Civil Rights ing materials developed for the States as a Title 
Restoration Act of 1987 on Title VI's coverage. It VI complaints manual. 63 DCR staff indicated that 
also provides a helpful clarification of those im they are working on a compliance manual and a 
plications with respect to the JTPA program. 60 complaints manual, which will replace these doc

DCR does not have current Title VI compliance uments within the next several years. 64 

or complaint manuals. 61 Rather, DCR currently 
Process of Title VI Enforcementcommunicates standard operating procedures to 

be followed in processing Title VI complaints and DOL provides most of its Federal financial as
in conducting compliance reviews by issuing di sistance to beneficiaries through continuing 
rectives on specific topics.62 DOL also uses train- State-administered programs. Generally, DOL's 

60 Ibid., enclosure 5, p. ix. 

61 Bud West, Senior Policy Analyst, Directorate ofCivil Rights, U.S. Department of Labor, telephone interview, Mar. 24, 1994. 
DCR indicated that in cooperation with DCR, Job Corps has issued equal opportunity standards for Job Corps Centers and 
that DOL's Employment and Training Administration has issued guidance on the processing of complaints alleging 
discrimination. Cynthia A. Metzler, Assistant Secretary for Administration and Management, U.S. Department ofLabor, 
letter to Mary F. Berry, Chairperson, U.S. Commission on Civil Rights, May 1, 1995, enclosure 1 (hereafter cited as Metzler 
May 1995 letter). 

62 These include: Noelia Fernandez, Acting Division Chief, Division of Technical Assistance and Compliance Monitoring, DOL, 
Memorandum for DTACM Staff on Data Analyses, DTACM Bulletin #9~, Apr. 6, 1990; Donald J. Kulick, Administrator, 
Office of Regional Management, DOL, Memorandum to State Employment Security Agencies on Employment Service 
Discrimination Compliant Processing, Apr. 30, 1991; Bud West, Chief, Division of Technical Assistance and Compliance 
Monitoring, DOL, Memorandum for DTACM Staffon onsite JTPA reviews, DTACM Memorandum No. 91-10, Dec. 6, 1991; 
Peggy B. Lewis, Chief, Division ofEqual Opportunity Investigations and Enforcement, Memorandum for Division ofEqual 
Opportunity Investigations and Enforcement Staff, on Operating Procedures for Processing Title VI Complaints, Nov. 19, 
1990; Annabelle T. Lockhart, Director, Directorate of Civil Rights, DOL, Memorandum for DTACM Staff on Compliance 
Review Case Files, DTACM Policy Memorandum no. 2, Nov. 9, 1990; Bud West, Acting Chief, Division of Technical 
A,;sistance and Compliance Monitoring, DOL, Memorandum to Division of Technical Assistance and Compliance Monitoring 
Staffon Processing Review Backlog, DTACM Bulletin #90-7, May 3, 1990; BudWest, Chief, Division ofTechnical Assistance 
and Compliance Monitoring, DOL, Memorandum to Division of Technical Assistance and Compliance Monitoring Staff, 
providing guidance to be taken into consideration when conducting reviews and writing reports and correspondence, DTACM 
Memorandum no. 91-3, Feb. 8, 1992; Bud West, Chief, Division ofTechnical Assistance and Compliance Monitoring, DOL, 
Memorandum to Division of Technical Assistance and Compliance Monitoring Staff on Notification Letters for JTPA 
Compliance Reviews, DTACM Memorandum no. 91-8, February 1991; Bud West, Chief, Division ofTechnical Assistance 
and Compliance Monitoring, Memorandum to Division of Technical Assistance and Compliance Monitoring Staff, on 
Correspondence Control, D'J,'ACM Memorandum No. 91-9, December 1991; Bud West, Chief, Division of Technical Assis
tance and Compliance Monitoring, DOL, Memorandum to Division of Technical Assistance and Compliance Monitoring 
Staff, on Revised Report ofFindings, DTACM Memorandum no. 92-3, 3; Bud West, Chief, Division ofTechnical Assistance 
and Compliance Monitoring, DOL, Memorandum to Division ofTechnical Assistance and Compliance Monitoring Staff, on 
Language for Letters of Finding-Interim Procedures, DTACM Memorandum No. 92-6, Dec. 4, 1992; Bud West,. Chief, 
Division ofTechnical Assistance and Compliance Monitoring, DOL, Memorandum to Division ofTechnical Assistance and 
Compliance Monitoring Staff, on Model Conciliation Agreement, DTACM Memorandum no. 93-2, Apr. 21, 1993; Bud West, 
Chief, Division ofTechnical Assistance and Compliance Monitoring, DOL, Memorandum to Division ofTechnical Assistance 
and Compliance Monitoring Staff, on Revised Report ofFindings, Part D, DTACM Memorandum No. 93-4, June 17, 1993. 

63 DOL FY 1994 Implementation Plan, p. 15. 

64 DCR staff interview, p. 4. 
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TABLE 9.3 
U.S. Department of Labor's Title VI Enforcement Activity: 
Preaward Reviews. Postaward Reviews. and Complaints Received-1981-1993* 

1981 1984 1988 1992 1993 
Preaward reviews 581 30 0 0 0 
Postaward reviews 

Desk-audit 325 88 38 0 0 
Onsite 147 96 36 26 15 

Complaints 
All civil rights 1,350 437 1,272 1,789 1,711 
Title VI N/A N/A 577 96 84 

*DOL does not maintain data for the years before 1981. Rights Act of 1964, December 1993, completed by the 
Source: U.S. Commission on Civil Rights, Survey of U.S. Department of Labor, Q. 41(e), p. 30; a. 68{c), p. 
Federal Executive Branch Departments and Agencies 44; a. 71, p. 46. 
Responsible for the Enforcement of Title VI of the Civil 

current Title VI enforcement activities focus upon assurances.68 In JTPA programs, the JTPA regu
JTPA programs65 and neglect key activities, such lations allow DCR to conduct preaward reviews;69 

as preaward reviews and community outreach however, DCR is not conducting such reviews at 
and public education, related to Title VI enforce this time because of lack of staff. 70 DCR does not 
ment in its other federally assisted programs. anticipate performing preaward reviews in the 

near future. 71 
Preaward Reviews DCR admits that the grant package "boiler

DCR does not conduct any preaward reviews.66 
plate" equal opportunity language does not en

Instead, the grants-making agencies67 ofDOL are sure that a program operates in a nondiscrim
responsible for ensuring that all DOL grants in inatory fashion. As such, it relies on onsite comclude assurance language. In continuing State pliance reviews. Given DCR's limited staff andprograms, States are responsible for performing resources for Title VI enforcement, the failure to any preaward reviews and obtaining necessary conduct preaward reviews significantly limits 

65 According to DCR, in 1991, the Secretary of Labor directed DCR to concentrate its compliance review activities exclusively 
on State JTPA programs. Prior to then, DCR conducted compliance reviews of Job Corps, Employment Service and 
Unemployment Service programs. At that time, compliance reviews of State JTPA programs were not undertaken. Instead, 
DCR relied upon the submission of States' methods'of administration. In 1990, DCR began to conduct compliance reviews 
of State JTPA programs to determines States' compliance with their methods of administration. In 1993, DCR's JTPA 
regulations included the requirement that all continuing State programs submit methods of administration. Lockhart April 
1995 correspondence, enclosure 2. 

66 DOL FY 1994 Implementation Plan, p. 15; DOL Survey, Q. 40, p. 29. See also table 9.3. 

67 Grants-making agencies are any Federal or State agencies that fund programs. 

68 DCR staff interview, p. 4. DCR staff indicated that DOL's grantsmaking agencies devot.e a significant amount of time to 
reviewing recipients' annual plans, making sure that all necessary assurances are signed before they release funds. 

69 29 C.F.R. § 34.40(a) (1993). 

70 Lockhart interview, p. 3. 

71 See DOL FY 1994 Implementation Plan, p. 15. 
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DCR's ability to ensure that DOL's federally 
funded programs are being operated in a nondis
criminatory manner. 

Postaward Desk-Audit Reviews 
Although DCR conducted significant numbers 

of postaward desk-audit reviews in the early 
1980s,72 it did not conduct any such reviews dur
ing fiscal years 1992 and 1993.73 DCR does con
duct desk-audit reviews as a preliminary step in 
its onsite compliance reviews, and its procedures 
for these reviews are comprehensive. For exam-. 
ple, with notification of a scheduled onsite compli
ance review, DCR requests State employment se
curity agencies to submit statistical information 
about applicant data and job referral and place
ment data for employment services. For its unem
ployment insurance program, it reviews the num
bers of claims processed; monetary determina
tions made; nonmonetary determinations made, 
as well as the number of positive and negative 
nonmonetary determinations made by issue and 
adjudicator; and total number of lower authority 
and higher authority appeal decisions by issue. 
DCR analyzes this data to determine the rate at 
which each service is provided for each racial and 
ethnic group and if any differences are statisti
cally significant. 74 

However, DCR does not conduct desk-audit re
views separately or for the purpose of targeting 
recipients for onsite compliance reviews.75 Of 
DOL's 742 direct recipients, it conducted only 15 
onsite compliance reviews in 1993.76 Conse
quently, DCR reaches few recipients annually 
through these postaward desk audits. Given 
DCR's limited resources and its existing com
prehensive data collection and analysis system, 
its failure to use postaward desk-audit reviews as 
a Title VI enforcement tool independent of onsite 
compliance reviews reflects inefficient enforce
ment efforts. Postaward reviews would enable 
DOL to review relatively large numbers ofrecipi
ents with comparatively fewer resources. 

Onsite Compliance Reviews 
The Division of Technical Assistance and Com

pliance Monitoring conducts onsite Title VI com
pliance reviews of recipients for DCR.77 Cur
rently, the reviews of State and local agency recip
ients focus on the JTPA program78 and, 
consequently, do not adequately cover other DOL
funded programs. 

DCR has performed a decreasing number of 
Title VI compliance reviews. Since the early 
1980s, the number of onsite Title VI compliance 
reviews declined dramatically, from 147 in 1981, 

72 DCR st.alT explained that the Office of Civil Rights, then part of the Employment and Training Administration, performed 
the postaward reviews, hut that they were not full civil rights audits. DCR staffint.erview, p. 4. See also table 9.3. 

7:1 DOL Survey, Q. 45, p. 34; table 9.3. 

74 See Lockhart April 1995 correspondence, enclosure 6, pp. I-1 to I-3. 

75 See Lockhart int.erview, p. 3. 

76 DOL Survey, Q. 68, p. 44. See discussion below on onsit.e compliance reviews. 

77 Ibid., Q. 25(e), p. 18. 

78 Ibid., Q. 82(a), p. 54. 
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to 96 in 1984, to 36 in 1988, and finally to 15 in number of civil rights complaints during the past 
1993.79 DCR staff told the Commission that when decade-from 437 in 1984 to 1,711 in 1993. How
DOL was conducting larger numbers of com
pliance reviews, the quality of those reviews suf
fered.8° Staff also indicated that there was no 
single standard for conducting compliance 
reviews and that the compliance review manual 
was 10 years out of date. As a result, OPCE 
reduced the quantity of reviews and concentrated 
instead on review quality by developing a struc
ture for conducting them. 81 

Although DOL's onsite compliance reviews 
previously assessed compliance both at the State 
and the local level, DOL more recently decided to 
assess State compliance through evaluating 
methods of administration submitted to DOL by 
the States.82 Therefore, in the future, DOL will 
conduct onsite compliance reviews only at the 
local level.83 These local reviews will include an 
evaluation of State-level policies as implemented 
at the local level, as well as their effect upon 
program beneficiaries and participants.84 

Complaint Investigations 
Complaint investigation is the responsibility of 

the Division of Equal Opportunity Investigations 
and Enforcement.85 DOL received an increasing 

ever, the number of Title VI complaints received 
by DOL declined dramatically overtime, from 577 
in 1988, or almost half of all complaints received 
that year, to 96 in 1992 and to 84 in 1993, or 
roughly 5 percent of all complaints received.86 

DCR staff explained that DOL receives so few 
Title VI complaints because most of them are 
relatively easy to resolve and are often resolved at 
the State level.87 

In January 1992, DOL established a complaint 
intake unit consisting of three staff members. 
DOL projects that the complaint intake unit, as 
well as a new complaint tracking system, will 
improve DOL's complaint processing in the fu
ture.88 

Deficiencies, Remedies, and Sanctions 
DCR generally encourages recipients to comply 

voluntarily with Title VI when DCR determines 
that a recipient is in noncompliance.89 Conse
quently, DOL generally makes few formal find
ings of noncompliance with Title VI, and it is not 
actively seeking remedies or imposing sanctions 
on recipients in noncompliance. 

79 Ibid., Q. 68, p. 44. According to DCR's director, the relatively small number of reviews conducted in 1993 was the direct 
result of the issuance ofDCR's JTPA equal opportunity regulations. During that year, DCR concentrated on training State 
Equal Opportunity Officers of State JTPA programs "in the preparation of State Methods of Administration. The last four 
months was devoted exclusively to the evaluation of the Methods of Administration received. Lockhart April 1995 
correspondence, enclosure 2. 

so DCR staff interview, p. 4. 

81 Ibid. 

82 DOL FY 1994 Implementation Plan, p. 16. See discussion below, pp. 36~8. 

83 Ibid. 

84 Lockhart April 1995 correspondence. 

85 DOL Survey, Q. 25G), p. 19. 

86 Ibid., Q. 71, p. 46; table 9.3. DOL did not report the number of Title VI complaints received in 1984. 

87 DCR staff interview, p. 5. DCR's Director added that because the majority of DOL recipients receive some JTPA funds, 
"virtually all of the jurisdictional complaints received by DCR allege a violation of the nondiscrimination provisions ofthe 
JTPA." Lockhart April 1995 correspondence, enclosure 2. 

88 DOL FY 1994 Implementation Plan, p. 14. 

89 Lockha1t interview, p. 3. In 1991, DCR implemented the use of conciliation agreements in all cases of noncompliance. 
Lockhart April 1995 correspondence, enclosure 2. 
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Since 1988, DCR has not found any of its recip
ients in noncompliance based on its Title VI com
pliance reviews, although it determined that 
some recipients had committed technical viola
tions which they later corrected.90 Technical vio
lations included programmatic deficiencies in dis
crimination complaint processing procedures and 
in notification to applicants and beneficiaries of 
their Title VI rights, including their right to file a 
complaint of discrimination. Technical violations 
also encompassed improper placement of DCR's 
posters.91 

DCR does not maintain separate records about 
the methods for closing Title VI cases and impos
ing sanctions. However, among all federally as
sisted and federally conducted complaint inves
tigations, few resulted in a cause finding. 92 DCR 
has never imposed sanctions in any ofits federally 
assisted or federally conducted programs, includ
ing Title VI. Furthermore, it has only had one 
case in litigation, a Title VI case litigated in the 
1980s.93 

In many cases, encouraging voluntary compli
ance may lead to the best possible resolution of a 
compliance problem. However, when a recipient 
has committed a serious Title VI violation, 
negotiating and enforcing a conciliation agree
ment may be necessary to ensure compliance with 
Title VI. Thus, DCR's strategy of emphasizing 
voluntary compliance to the exclusion of other 

90 DOL Survey, Q. 68(d),(e), p. 44. 

91 Ibid., Q. 67, p. 43. 

92 Ibid., Q. 73, p. 47. 

93 Ibid., Qs. 79, 80, pp. 51, 52. 

94 DOL Survey, Q. 25(h), p. 18. 

95 See Ibid., Qs. 46-48, p. 35. 

96 DOR staffinterview, p. 5. 

97 29 O.F.R. § 34.23 (1993). 

strategies could result in deficient Title VI en
forcement. 

Outreach and Education 
Although the Office of the Director, the Di

vision of Technical Assistance and Compliance 
Monitoring, and the Division of Equal Oppor
tunity Investigations and Enforcement each has 
outreach and education responsibilities related to 
the enforcement of Title VI,94 DCR generally dele
gates such activities to recipients. 95 According to 
DCR staff, DCR has no direct interaction with 
community and advocacy groups. However, some 
of these groups attend training seminars that 
DCR conducts for its State recipients. 96 

The JTPA regulations specifically give 
recipients the responsibility of disseminating 
JTPA's nondiscrimination policy to actual and 
potential participants and beneficiaries.97 Unlike 
the general Title VI regulations, the ~TPA ~e~la
tions extensively detail how such d1ssemmat10n 
should occur including requirements for dissemi
nation to pe;sons with limited English proficien
cy.98 According to DCR staff, DCR actively en
sures that its State JTPA recipients inform ap
plicants, participants, and beneficiaries of t~ei_r 
rights under Title VI and other Federal civil 
rights statutes. For example, it requi:es. such 
recipients to include civil rights complamt _mfor
mation in all program literature and to display 
posters.99 

7d DOR' D"1 ector m·dicated that DOL relies on the U.S. Department of Justice's coordination regulations, 28 0.F.R. 
98 ,, •• s r . h ds fr ·ted-En Iish-§ 42.405(d)(l) (1993), to ensure that recipients of DOL funds m other DOL programs meet t e nee o lIDl g 

profcient participants and beneficiaries. Lockhart interview, p. 1. 

99 DOR staffinterview, p. 5. 
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Technical Assistance 
The Division of Technical Assistance and Com

pliance Monitoring is responsible for providing 
technical assistance to funding recipients' staff, 
primarily State and local agency offi.cials.100 The 
scope and amount of training provided such 
recipients is noteworthy. DCR has provided its 
funding recipients with considerable information, 
generally thorough training and participation in 
conferences, concerning compliance with Title 
VI.101 Since 1986 training programs have been 
delivered to the equal opportunity officers respon
sible for administering Jobs Corps, Employment 
Service, unemployment insurance, and State 
JTPA programs. For example, in 1993, DOR 
trained unemployment insurance and JTPA State 
officers to conduct methods of administration.102 

Recently, such technical assistance has focused 
on the nondiscrimination and equal opportunity 
provisions of the JTPA.103 

DOR generally provides technical assistance 
upon request and works regularly with the Equal 
Opportunity Committee of the Interstate Con
ference of Employment Security Agencies.104 

DOR also conducts training seminars for State 
and local agency staff on an "as needed/requested 
basis" on such topics as data collection and analy-

100 DOL Survey, Qs. 25(g),51, 53, pp.18,36,37. 

101 Lockhart April 1995 correspondence, enclosure 2. 

102 Ibid. 

103 DOL Survey, Qs. 25(g), 51, 53, pp. 18, 36, 37. 

104 Ibid., Q. 53, p. 37: 

105 Ibid., Q. 51, p. 36; DOL FY 1994 Implementation Plan, p. 19. 

sis, onsite compliance reviews, complaint process
ing, disability issues, sexual harassment, and res
olution of noncompliance.105 DCR conducts an an
nual national conference held in Washington, 
D.C., and offers 1-day presentations regarding 
specific aspects of compliance.106 For example, 
DCR has provided training to State JTPA and 
employment services, and unemployment in
surance equal opportunity officers on new regula
tions implementing the nondiscrimination and 
equal opportunity provisions of the JTPA107 

Oversight of Continuing State 
Programs 

As ,noted above, DOL distributes most of its 
Federal financial assistance through continuing 
State programs. DCR's oversight of continuing 
State programs currently focuses on States' JTPA 
programs and, to a lesser extent, other Employ
ment and Training Administration programs. 
DOR decided in the late 1980s to rely on States to 
ensure compliance with Title VI in these 
programs.108 

As a means of monitoring compliance in con
tinuing State programs, DOL's regulations re
quire each State to provide a statement that it is 
in compliance with Title VI and to develop 

' 

106 DOL Survey, Q. 39, p. 29. See also DOL FY 1994 Implementation Plan, p. 19. 

107 DOL Survey, Q. 51, p. 36. See also DOL FY 1994 Implementation Plan, p. 19. 

108 DCR staff interview, p. 5. See also DOL FY 1994 Implementation Plan, p.16. The basis for such decision was that at that 
time most ofDOL's financial assistance was also being distributed through continuing State programs. Lockhart interview,. 
p.2. 
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methods of administration showing how the State staff and resources ... to ensure compliance with 
will ensure that it and all subrecipients are in the nondiscrimination and equal opportunity 
co~pliance ·with Title VI.109 These measures provisions of JTPA" and may be required to un
allow DCR to oversee effectively State recipients' dergo training at the State's expense.115 Accord
compliance enforcement of subrecipients and to ing to DOL, the equal opportunity officer: 
provide technical assistance to States as neces
sary. no Staff indicated that DOL only recently serves as a liaison with DCR and through them, DCR 
began to oversee the State compliance programs is able to communicate compliance standards. The EO 

Officers do not act on behalf ofDCR. For example, while to ensure that the States are fulfilling their 
they may conduct EO audits and complaint investigaresponsibilities.111 Specifically, staff mentioned 
tions, their activities or findings do not affect DCR's thatDOL never evaluated methods ofadministra
ability to conduct reviews or investigations, nor is DCRtion as a means of monitoring States' enforcement obliged to accept a State's determination. The EO Of

efforts until 1993, when the JTPA regulations and ficers are very useful to DCR in many ways. Most 
guidelines were promulgated.112 

importantly, they establish a presence in their States. 
DOL's JTPA regulations are more specific Given DCR's limited resources, this is very important 

about States' requirements. They give the State's to DCR in our efforts to effectively enforce Title VI.116 

Governor responsibility for "oversight of all 
JTPA-funded State programs, ... [including] en Given the limited resources for civil rights en
suring compliance with the nondiscrimination forcement at the Federal level, the JTPA 
and equal opportunity provisions of JTPA ... and regulations' requirement that States bear the ex
negotiating with the recipient to secure voluntary pense of training their equal opportunity staff and 
compliance when noncompliance is found."113 provide sufficient staff and resources for the equal 

To carry out these responsibilities, States must opportunity officer is a meaningful provision. 
designate an equal opportunity officer, who must Such a provision is not present in the Title VI 
report directly to the State JTPA director.114 The regulations of other Federal agencies. 
equal opportunity officer must receive "sufficient 

109 29 C.F.R. § 31.6(b) (1993). 

110 Lockhart interview, p. 2. 

111 DCR staff interview, p. 6. 

112 Ibid. DCR's Director contends that, in 1984, DCR developed standards for and trained States' staff in the development of 
methods of administration for JTPA programs. These methods of administration were submitted and evaluated. In 1989, 
DCR began conducting compliance reviews of each State to determine the extent to which each complied with their methods 

• of administration. Between 1989 and 1993, each State was reviewed. In 1993, submission of methods of administration for 
review and evaluation was made a requirement for all continuing State programs funded by DOL, rather than only 
JTPA-related programs. Since August 1993, DCR compliance staff have been evaluating these documents. Lockhart April 
1995 correspondence, enclosure 2. However, no evidence was provided to support this statement. 

113 Id. § 34.32(a). While the requirement thatStates submit methods of administration for evaluation of their compliance status 
applies only to State JTPA, unemployment insurance, and Employment Service programs, all other Title VI compliance 
requirements, such as appointing an equal opportunity officer and following compliant procedures, apply to all recipients 
funded in whole or in part through JTPA. Lockhart April 1995 correspondence, enclosure 2. 

114 According to DCR's Director, DOL requires the equal opportunity officer to report to the highest ranking person in the 
recipient's organization. Lockhart interview, p. 2. 

115 29 C.F.R. § 34.22(b) (1993). 

116 DOL Survey, Q. 82(d), p. 54. 
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DOR requires that States designate equal op
portunity officers, not only for the JTPA program, 
but for each DOL-funded program.117 DCR has 
devoted considerable attention to training the 
State equal opportunity officers on their respon
sibilities. DCR staff indicated that no conflict of 
interest resulted from placing compliance respon
sibilities on the States, because the equal oppor
tunity officers typically functioned independently 
ofthe State offices receiving funds. DCR staff also 
suggested that State officers could better effect 
subrecipient compliance than DCR staff because 
they held organizational positions within the 
State government.118 

The JTPA regulations also provide detailed in
structions about the States' methods of admin
istration for the JTPA The methods of admin
istration must be written and updated period
ically and must include the following elements: 

• a compliance review system; 
• a preaward review system; 
• procedures for ensuring program accessibility to per
sons with disabilities; 
• a training system for recipients; 
• procedures for obtaining corrective action and impos
ing sanctions; and 
• supporting documentation.119 

DOL provides detailed guidelines to help States 
meet the JTPA regulations' standards for the 
methods of administration. These guidelines spe
cify that a methods of administration should in
clude the following nine elements, with a narra
tive and documentation accompanying each ele
ment:. 

• Designate of State and Service Delivery Area Equal 
Opportunity Officers; 
• Communicate equal opportunity policy, and train 
staffto cany it out; 
• Review all agreements for equal opportunity pro
visions, and include a nondiscrimination assurance; 
• Make efforts to provide equitable services among 
substantial segments of the population; 
• Provide program and site access to those with dis
abilities; 
• Perform data collection, record keeping and report
ing; 
• Monitor recipients for compliance; 
• Handle discrimination complaints; and 
• Obtain corrective actions or apply sanctions for dis
crimination.120 

DCR currently requires States to submit meth
ods of administration for all State Employment 
and Training Administration programs (JTPA, 
Employment Service, and unemployment insur
ance). In fiscal year 1994, DCR concentrated on 
ensuring that States submitted their methods of 
administration and on reviewing those methods 
of administration. The methods of administration 
were due to DCR on August 14, 1993. In October 
1993, DCR mailed letters to States that had not 
yet submitted them. The letters informed such 
States that if they did not submit the methods of 
administration promptly, DCR would issue a let
ter indicating that the States were in violation of 
Title VI regulations. DCR completed its first re
view in May 1994 and issued its first letter of 
noncompliance to a Governor in June 1994.121 

Staff Training 
DOL's staff training program is among the best 

of the Feder.al agencies evaluated in this report. 
DOL conducts ongoing training for its civil rights 

117 DCR staff interview, p. 6. The Title VI regulations do not give authority for this requirement. Before the JTPA regulations 
were issued, DCRused the section 504 regulations to impose this requirement. Lockhart interview. Lockhart interview, p. 2. 

118 DCR staff interview. 

119 29 C.F .R. § 34.33 {1993). 

120 U.S. Department of Labor, "Guidelines for Meeting the Standards for Methods of Administration (MOA) Title 29 C.F.R. Part 
34" (no date). 

121 DCR staff interview, p. 6. 
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enforcement staff, which is the responsibility of 
the DCR training officer in the Office of the Direc
tor.122 DOL's Civil Rights Implementation Plans 
state that staff training is an agency priority.123 

DOL's expenditures on training have increased 
steadily since 1988.124 

All new DCR employees receive training in 
civil rights compliance.125 Furthermore, all DCR 
staff received a moderate amount of training each 
year, between 1989 and 1993, including computer 
training and instruction on writing and manage
ment skills. In each year, staff participated, either 
as trainees or trainers, in DCR's training semi
nars for Job Corps, JTPA, and Employment 
Service/Unemployment Service recipient staff.126 

In 1991 all staff participated in a series of brief
ings on each of DOL's federally funded programs 
to allow them to become familiar with each pro
gram. That same year, all Division of Technical 
Assistance and Compliance Monitoring staff re
ceived training on methods for conducting onsite 
reviews.127 All .civil rights staff responsible for 
federally assisted programs had training on JTPA 
in fiscal years 1990 and 1993 and on the Ameri
cans with Disabilities Act in fiscal year 1992. 
However, DOL never conducted training specific
ally on Title VI.128 

122 DOL Survey, Q. 25(i), p. 19. 

Data Collection and Analysis 
DOL's JTPA data collection and analysis sys

tem is comprehensive. It is an excellent model of 
an information collection and analysis system 
that facilitates ap.d effects Title VI compliance. 
JTPA's regulations provide considerable detail on 
the nature of data required of JTPA recipients. 
Specifically, the regulations provide: 

Such records shall include, but are not limited to, re
cords on applicants, eligible applicants, participants, 
terminees, employees and applicants for employment. 
Each recipient shall record the race/ethnicity, sex, age, 
and where known, disability status, of every applicant, 
eligible applicant, participant, terminee, applicant for 
employment and employee.129 

Furthermore, the regulations require grant appli
cants and recipients to report any administrative 
enforcement actions or other legal actions against 
them which allege discrimination. The regula
tions also require such applicants and recipients 
to report any findings of noncompliance by other 
Federal agencies that conduct compliance re
views. All applicants and recipients must main
tain a record of discrimination complaints re
ceived. Finally, DCR may require recipients and 
grant applicants to furnish other information at 
the Director's discretion.130 Governors are 

12a U.S DeparLment ofLabor, "Fiscal Year 1990 Civil Rights Implementation Plan," pp. 21-2 (hereafter cited as DOL FY 1990 
Implementation Plan); U.S. D_epartment of Labor, "Fiscal Year 1991 Civil Rights Implementation Plan," p. 22 (hereafter 
cited as DOL FY 1991 Implementation Plan); U.S. Department of Labor, "Fiscal Year 1992 Civil Rights Implementation 
Plan," p. 21 (hereafter cited as DOL FY 19~2 Implementation Plan); U.S Department of Labor, "Fiscal Year 1993 Civil Rights 
Implementation Plan," section II.E.5 (hereafter cited as DOL FY 1993 Implementation Plan); DOL FY 1994 Implementation 
Plan,p. 26. 

124 DOL Survey, Q. 33, p. 23. See also table 10.2. 

125 DOL Survey, Q. 49, p. 36. 

126 DOL FY 1990 Implementation Plan, pp. 21-22; DOL FY 1991 Implementation Plan, p. 22; DOL FY 1992 Implementation 
Plan, p. 21; DOL FY 1993 Implementation Plan, section II.E.5 (no page number); DOL FY 1994 Implementation Plan, p. 26. 

127 DOL FY 1992 Implementation Plan, p. 21. 

128 See DOL FY 1990 Implementation Plan, pp. 21-22; DOL FY 1991 Impl~mentationPlan, p. 22; DOL FY 1992 Implementation 
Plan, p. 21; DOL FY 1993 Implementation Plan, section II.E.5 (no page number); DOL FY 1994 Implementation Plan, p. 26. 

129 29 C.F.R. § 34.24(a)(2) (1993). 

130 Id. § 34.24(a)(3)-(6). 
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responsible for ensuring that recipients collect 
and maintain this data.131 

In 1992, DOL announced a mandatory report
ing system, entitled the Standardized Program 
Information Record (SPIR), for recipients of JTPA 
funds. 132 Under the system, developed jointly by 
DCR and the Employment and Training Admin
istration, States must ensure that service deliv
ery areas collect data on each JTPA applicant and 
participant.133 These data include the following 
information: 

• State and Service Delivery Area; 
• Social Security number; 
• date of application; 
• date ofbirth; 
• gender and race/ethnicity; 
• disability status; 
• date of eligibility determination; and 
• specific program eligibility.134 

Those who become participants additio"nally must 
supply the following: 

• date of participation; 
• title of participation; 
• concurrent participation; 
• economically disadvantaged; 
• public assistance recipiency status; 
• family status; 
• number of dependents; 
• highest school grade completed; 

• school enrollment status, including whether part
time or full-time; 
• veteran status; 
• labor force status; 
• number of weeks unemployed during prior 26 weeks; 
• unemployment compensation status; 
• pre-program wage; 
• reading skills grade level; 
• math skills grade level; 
• JOBS program participant; and 
• additional barriers to employment, including limited 
English proficiency.135 

States must report these data to DOL for all JTPA 
participants, but not necessarily for all appli
cants. 

When the Employment and Training Adminis
tration created the SPIR system, it only intended 
to collect data on participants.136 However, since 
DCR was already requiring data on applicants 
and participants from recipients, DOL instructed 
the Employment and Training Administration 
and DCR to merge their data collection sys
tems,137 and DCR insisted that applicants be 
added to the database.138 Although DCR does not 
require States to maintain applicant data on a 
computer database, it urges States to do so by 
indicating that DCR will request the data during 
any compliance reviews. As a result, most States 
are recording the data on computers.139 

The SPIR database allows DCR to conduct 
analyses at the State and the service delivery 

131 Id. § 34.31. 

132 57 Fed. Reg. 219 (1992). The reporting system applies to programs funded under Title II-A, Title II-C, and Title ill ofthe 
JTPA. 

133 Id. 

134 Id. at 53830. 

135 Id. at 53830-53832. 

136 DCR staffinterview. The "P" originally stood for "Participant;" now it stands for "Program." 

137 Ibid. 

138 Ibid. 

139 Ibid. 
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area levels to determine where significant statis
tical disparities exist. It also allows DCR to guide 
the selection of service delivery areas for compli
ance reviews. Furthermore, DCR staff can use the 
database to conduct in depth analyses of individ
ual records during a compliance review.140 Ac
cording to DCR's Director: 

Using the SPIR data base will improve not only DCR's 
ability to focus on those Service Delivery Areas that are 
more in need of review, but also our ability to identify 
areas of potential discrimination within those Service 
Delivery Areas. It will also make DOR more efficient by 
allowing more work to be done during the desk review 
phase of the review.141 

Unfortunately, unlike the Employment and 
Training Administration, DCR does not have the 
data available to it online. It can only gather the 
necessary data during the course of a compliance 
review.142 However, it provides DCR with an 
abundant amount of information that can be uti
lized significantly in desk-audit reviews and to 
guide the selection of onsite compliance reviews. 

For non-JTPA programs, DCR requires recip
ients to report data only during compliance re
views.143 DOL's Title VI regulations require that 
each recipient maintain data so that DOL may 
determine whether the recipient is in compliance 
with Title VI.144 The regulations provide few de-

tails on the nature ofdata recipients should keep. 
Beyond requiring that recipients maintain the 
data in such form as the Secretary of the Depart
ment of Labor deems necessary, the regulations 
provide that "[i]n general, recipients should have 
available . . . data showing the extent to which 
members of minority groups are beneficiaries of 
federally assisted programs."145 

Although the Title VI regulations do not re
quire detailed reporting similar to that required 
by the JTPA regulations, DOL does collect similar 
data on recipients of other DOL-funded programs, 
including the Employment Service, unemploy
ment insur?Tice, and Job Corps.146 

Civil Rights Implementation Plans 
The Commission reviewed DOL's Civil Rights 

Implementation Plans for 1990-1993.147 The 
1990 Implementation Plan was a base-year plan 
covering the period 1990-1993, and the 1991-
1993 plans were updates of the 1990 plan. Gener
ally, the plans provided a detailed description of 
DOL's Title VI enforcement program. However, 
the plans did not function, as the Department of 
Justice requires, 148 as a planning tool for DOL. 

The 1990 plan specified two long-range goals: 

1) To strengthen the capability of DOL recipients to 
meet their civil rights obligations by publicizing, 
communicating, and interpreting the requirements, 

140 Annabelle T. Lockhart, Director, Directorate ofCivil Rights, U.S. Department of Labor, letter to Frederick D. Isler, Deputy 
Assistant StaffDirector, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, May 3, 1994. 

141 Ibid. 

142 DCR staffinterview, p. 7. 

143 DOL Survey, Qs. 61, 62, p. 40. 

144 29 C.F.R. § 31.5(b) {1993). 

145 Id. 

146 See Lockhart October 1994 letter, p. 1; U.S. Department ofLabor, Employment and Training Administration, Employment 
Service Program Letter No. 14-89 to All State Employment Security Agencies, "Equal Opportunity Data Requirements for 
Employment Service," May 4, 1989; U.S. Department ofLabor, Employment and Training Administration, Unemployment 
Insurance Program Letter No. 46-89 to All State Employment Security Agencies, "Equal Opportunity {EO) Data require
ments for Unemployment Insurance (UI), Aug. 16, 1989. 

147 DOL FY 1990 Implementation Plan; DOL FY 1991 Implementation Plan; DOL FY 1992 Implementation Plan; DOL FY 1998 
ImplcmcntaLion Plan; DOL FY 1994 Implementation Plan. 

148 U.S. Department ofJustice, "Guideline for Agency Implementation Plans Required by Executive Order 12250, 'Leadership 
and Coordination ofNondiscrimination Laws'" (no date), p. 9. 
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regulations, and guidelines of the statutes for which 
DCR has responsibility, through training and technical 
assistance. 

2) To develop comprehensive management systems 
which can efficiently and consistently identify noncom
pliance, pursue voluntary resolution, monitor commit
ments to correct violations, and fully use the authorized 
powers of enforcement.149 

The plan also listed four major objectives and five 
short-term objectives designed to meet the long
range goals. Implementation plans for subse
quent years restated the long-range goals, major 
objectives, and short-term objectives and reported 
on progress made towards the short-term objec
tives.mo 

The long-range goals and major and short-term 
objectives in the 1990 plan followed the format 
provided by the Department of Justice's guide
lines for agencies' implementation plans.151 Each 
plan listed specific projects and undertakings that 
indicated progress towards the short-term objec
tives. However, the short-term objectives were 
not sufficiently specific or detailed to enable as
sessment of. efforts at attaining those objectives. 
For example, one such objective was "to continue 
to provide a training program for recipient staff to 
achieve greater understanding of EO require
ments, greater standardization of compliance ac
tivities, and improved coordination between re
cipient and DCR staff."152 In order to have mean
ingfully evaluated progress toward meeting this 
objective, the plans should have specified the type 
of training intended, the amount of training re-

quired, and the frequency that such .training 
should occur. 

Beyond a general statement of its expected 
staff and budget for the year, the 1990 plan con
tained no information regarding DCR's intentions 
to use its resources to accomplish its goals and 
objectives. DCR's implementation plans did not 
indicate a 4-year planning cycle based on antici
pated workload and resources. 

DCR staff generally characterized the Civil 
Rights Implementation Plans as useless.153 They 
indicated that, for example, without a common 
definition of "compliance review,'' comparisons 
among agencies are meaningless: some agencies' 
"compliance reviews" are merely checklists, 
whereas others are extremely thorough. DCR 
staff also explained that a principal reason why 
DOL does not use implementation plans as plan
ning documents is that they are not given ade
quate support and review by the Department of 
Justice.154 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload of DOL's Civil Rights 
Enforcement Function 
Organization 
Finding: The office with responsibility for the 
U.S. Department of Labor's (DOL) enforcement of 
Title VI, the Directorate of Civil Rights (DCR), is 
located in the Office of the Assistant Secretary for 
Administration and Management. The Director of 

149 DOL FY 1990 Implementation Plan, p. 22. 

150 Ibid, pp. 22-~4; DOL FY _1991 Implementation Plan, p. 22; DOL FY 1992 Implementation Plan, p. 21; DOL FY 1993 
Implementation Plan, section IIIA (no page number); DOL FY 1994 Implementation Plan, p. 26. 

151 U.S. Department ofJustice, "Guideline for Agency Implementation Plans Required by Executive Order 12250 'Leadership 
and Coordination ofNondiscrimination Laws"' (no date). ' 

152 DOL FY 1990 Implementation Plan, p. 25. 

153 DCR staffinterview, p. 7. The Commission found an apparent inconsistency in the 1993 implementation plan. In its progress 
report, the 1~93 implumentation plan says that DCR reduced its case backlog from 151 to 60 during 1992. DOL FY 1993 
Implemc~tation Plan, III.C.!. ~es~ numbers are inconsistent with the numbers reported in the workload and performance 
data scct10n of the p}an, which mdicates that the backlog at the beginning of 1993 was 311, and the backlog at the end of 
the year was 122. Ibid. 

154 DCR staffinterview, p. 7. 
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DCR reports to the Assistant Secretary for Ad
ministration and Management, who in turn re
ports to the Deputy Secretary of Labor. As such, 
the Director of DCR may lack sufficient status 
within the organizational structure of DOL to 
ensure that civil rights enforcement remains a 
DOL priority.155 

Recommendation: The organizational status of 
DCR's Director inherently affects her ability to 
obtain funding for civil rights enforcement, influ
ence DOL policy development on civil rights en
forcement, and promote DCR's mission relative to 
other DOL obligations. DOL should establish 
DCR as an independent office headed by an Assis
tant Secretary who reports directly to the Secre
tary, analogous to the Department of Education. 
That will improve DCR's potential to achieve a 
comprehensive and successful Title VI enforce
ment program. 
Finding: Generally, the organizational structure 
of DOL's external civil rights enforcement pro
gram is adequate for Title VI enforcement in its 
federally assisted programs. Aside from legal 
staff located in the Division of Civil Rights in the 
Office of the Solicitor, DCR's Director has direct 
(line) authority over all DOL staff engaged in civil 
rights enforcement.156 This organization enables 
the Director of DCR to manage directly and 
thereby ensure uniformity in the execution of 
DOL's Title VI enforcement procedures. 
Recommendation: DCR should acquire inde
pendent legal staff to provide the legal guidance 
and interpretation necessary for achieving com
prehensive Title VI enforcement. The Commis
sion recognizes the importance of interaction be
tw~en DCR and DOL's legal counsels. However, 
the Commission believes that the presence of 
legal support staffwithin DCR would promote an 
efficient Title VI enforcement'program. In provid
ing technical assistance, DCR attorneys will be 
available to address legal issues related to exter
nal civil rights enforcement immediately. Fur-

155 See p. 355. 

156 See pp. 354-55. 
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thermore, DCR will not have to depend solely on 
legal staff outside of its office to perform neces
sary additions to Title VI regulations or legal 
analysis related to Title VI. 
Finding: DCR is divided into two separate units, 
one responsible for internal civil rights enforce
ment (the Office of Equal Employment Opportu
nity and Affirmative Action) and one responsible 
for external civil rights enforcement (th~ Office of 
Pr.ogram Compliance and Enforcement (OPCE)). 
This structure helps to ensure that external civil 
rights enforcement is not compromised by inter
nal equal opportunity activities. Furthermore, 
OPCE is divided into two divisions, one that con
ducts postaward compliance and technical assis
tance activities (the Division of Technical Assis
tance and Compliance Monitoring), and one that 
processes discrimination complaints filed against 
recipients (the Division of Equal Opportunity In
vestigations and Enforcement). 157 This structure 
enables DOJ to ensure that these particular activ
ities receive focus and that OPCE staff develop 
expertise in these areas. However, no divisional 
units exist for other activities important to an 
effective Title VI enforcement program. 
Recommendation: DCR needs to create within 
OPCE additional divisions devoted to performing 
enforcement activities in addition to complaint 
investigations and postaward compliance and 
technical assistance. Specifically, OPCE needs to 
acquire staff specifically assigned to perform: 
1) preaward reviews; 2) community outreach and 
public education; and 3) Title VI staff training, 
each of which is a critical compliance and enforce
ment activity. 
Finding: Neither OPCE nor DCR has a policy 
development unit. 158 

Recommendation: Although DCR's practical 
design facilitates Title VI enforcement, it could be 
improved. Specifically, DCR should establish 
within OPCE a policy and planning unit to pro
vide overall enforcement policy guidance to DCR 
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staff and State recipient staff with Title VI en
forcement responsibilities. In improving the or
ganizational structure of its external civil rights 
enforcement unit, DOL generally should use the 
Department ofEducation's Office for Civil Rights 
as a model. Specifically modeling its organiza
tional structure after DOEd's external civil rights 
enforcement program would better facilitate 
DCR's ability to implement a comprehensive Title 
VI enforcement program. 
Finding: DCR's regional staff work on Title VII 
issues only. They do not perform activities related 
to Title VI enforcement.159 

Recommendation: The Commission acknowl
edges that DOL centralized its external civil 
rights enforcement function with the intent of 
promoting a more uniform and consistent exter
nal equal opportunity monitoring program.160 Be
cause DCR does not have regional staff perform
ing Title VI enforcement, it must ensure that it 
has budgetary resources to finance travel costs for 
onsite reviews of recipients and onsite perfor
mance evaluations of States that perform civil 
rights enforcement activities. If the frequency of 
onsite reviews and evaluations produces travel 
costs that outweigh the expense ofregional exter
nal civil rights enforcement staffing, DOL should 
consider placing at least some external civil rights 
enforcement staff in regional offices. 

Budget, Staffing, and Workload 
Finding: DOL's appropriation does not contain 
an earmarked budget for DCR. However, DOL's 
Office of Administration and Management, which 
receives an earmarked amount, provides specific 
funding for DCR.161 That allocation for DCR dif
ferentiates generally between internal and exter
nal civil rights enforcement. 
Recommendation: Although DCR does receive 
separate budget allocations for internal and ex
ternal civil rights enforcement, the allotment for 
external civil rights enforcement should be devel-

159 Ibid. 
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oped by the Director and directed at specific en
forcement mechanisms performed by OPCE's dif
ferent divisions. This will enable DCR's Director 
to ascertain increases or decreases in resources 
designated and available for external civil rights 
responsibilities and to base essential enforcement 
decisions, such as staffing assignments and fu
ture enforcement funding requests, upon such 
information. In addition, it will enable DCR to 
share staff and resources designated for external 
civil rights enforcement with other internal civil 
rights functions, without commingling such staff 
and resources at the expense of external equal 
opportunity responsibilities. 
Finding: OPCE's staff size is insufficient to en
sure adequate enforcement of Title VI in all fed
erally assisted and conducted programs. Between 
1981 and 1988, DCR's allocation of staff and re
sources to OPCE for civil rights enforcement for 
federally assisted and federally conducted pro
grams decreased. DCR's overall budget has con
tinuously risen since 1988, but OPCE's budget 
has remained constant. Even though OPCE's de
crease in resources stabilized, its civil rights en
forcement workload increased.162 DCR attributes 
its decrease in staff and resources during the 
1980s to a reorganization. It is not clear that 
DCR's 1986 reorganization was also responsible 
for OPCE's budget remaining constant while 
DCR's overall civil rights budget increased. DCR's 
1986 centralization of its external civil rights en
forcement staff into one national office may have 
resulted in a more uniform and consistent exter
nal equal opportunity monitoring program; how
ever, because of the decrease in resources and 
staff, DCR has been unable to fulfill its obligation 
to all of its funding programs. As a result of the 
staff streamlining and downsizing associated 
with DCR's reorganization, it could only concen
trate on ensuring equal opportunity in its JTPA 
programs. 
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Recommendation: The staffing and resources 
level resulting from DCR's reorganization should 
be reevaluated to determine the extent to which 
additional staff and resources are needed to im
plement a comprehensive Title VI enforcement 
program. DOL must provide DCR with sufficient 
staff and resources to ensure that DCR's im
plementation, enforcement, compliance, over
sight, and monitoring activities for Title VI en
forcement reaches all federally assisted DOL pro
grams, not just JTPA programs. 

DCR must have the resources to build an effec
tive Title VI enforcement program .. For continu
ing State programs, such as the JTPA programs, 
DCR requires sufficient resources to develop 
strong oversight and monitoring mechanisms, es
pecially since virtually all DOL programs receive 
JTPAfunds and because DCR remains ultimately 
responsible for DOL's implementation and en
forcement of Title VI. DCR should receive neces
sary staff to develop comprehensive procedures 
for the enforcement authority delegated to State 
program offices. These procedures should instruct 
State staff to perform the mechanisms assigned 
them, such as on.site investigations and reviews of 
subrecipients' facilities. DCR should have suffi
cient resources to establish a thorough oversight 
and monitoring system to review, evaluate, and 
direct State offices' performance relating to Title 
VI compliance of States' subrecipients. In partic
ular, DCR should have funds to support regular 
reviews of State staff efforts, assistance and train
ing for State staff, and a system of disseminating 
agency policy guidance and general legal and reg
ulatory guidance to State and local recipients. 
State offices should be required to report specific 
activities on a quarterly basis, and DCR should 
have staff to collect and analyze these reports, in 
addition to other oversight and monitoring func
tions. 

Only after DCR has developed an effective 
oversight and monitoring program for State and 
local Title VI compliance activities should DCR 
consider assigning to States responsibilities in 
programs not already subject to State and local 
Title VI compliance efforts. Since the majority of 
DOL's programs are State administered, delega-

tion ofimplementation and enforcement responsi
bilities to State recipients' staff may be an effi
cient means to ensure that Title VI enforcement 
reaches all DOL-funded programs. However, 
States must be held formally accountable to the 
Federal Government for this responsibility, and 
DCR should delegate responsibilities only with 
the realization that it bears ultimate responsibil
ity. 

DCR's civil rights enforcement efforts with re
spect to JTPA programs and JTPA regulations 
should serve as the model. State staff should be 
delegated procedures that are more easily per
formed at field locations, such as onsite compli
ance reviews, onsite compliant investigations, 
and local outreach, education, and assistance to 
subrecipients. DCR's national office staff (OPCE) 
can conduct compliance reviews and investiga
tions that do not have to be done locally, such as 
preaward and postaward desk-audit reviews. It 
can also manage recipient data collection and 
analysis and review recipients' self-assessments 
and assurances of nondiscrimination. In addition, 
the national office staff should be responsible for 
providing guidance to and proactively monitoring 
and overseeing the daily implementation and en
forcement activities of the State recipients' staff. 
State staff would perform the same role relative 
to subrecipients' compliance performance. How
ever, it is crucial that DCR first build an effective 
Title VI implementation, compliance, and en
forcement program that will ensure that States 
meet their responsibilities before it relies on 
States to conduct Title VI compliance and enforce-
ment efforts. • 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: DOL's Title VI regulations do not con
tain an appendix listing DOL's federally assisted 
programs or identifying State continuing pro
grams. Because DOL has not updated the regula
tions since 1980, they do not reflect recent Title VI 
developments, particularly the Civil Rights Res
toration Act of 1987 and its clarifications on Title 
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VI's coverage.163 Although DOL has at least two 
guidebooks that address the Civil Rights Restora
tion Act with respect to Title VI's coverage, these 
documents do not address the act's implications 
with regard to fund termination and the "infec
tion" theory. 
Recommendation: DOL should add an appen
dix to its general Title VI regulations specifying 
the types of financial assistance programs DOL 
administers. It should list separately State con
tinuing programs to identify those programs in 
which State or local agencies have responsibilities 
for Title VI compliance and enforcement. Further
more, DOL should issue Title VI guidelines or 
policy guidance communicating clearly the im
plications of the Civil Rights Restoration Act of 
1987, particularly if DOL recognizes, in practice, 
the termination of funding when discrimination is 
"pinpointed" to a federally funded program or 
activity or when a showing is made that discrim
ination "infected" the program elsewhere in the 
operations of the recipient. The guidelines also 
should provide practical illustrations based on 
DOL•federally assisted programs, both JTPA and 
non-JTPA programs. 
Finding: DCR contends that its JTPA regula
tions apply to "virtually'' all ofits federally funded 
programs because "virtually" all of its funding 
recipients ultimately receive some financial assis
tance associated with the JTPA program.164 

DOL's JTPA regulations, adopted in 1993, are 
considerably more extensive than its Title VI reg
ulations. They contain a more comprehensive pro
vision prohibiting employment discrimination in 
the administration of JTPA-funded programs and 
activities. They include a requirement that recip
ients "make efforts to provide equitable services 
among substantial segments of the population 
eligible for participation in JTPA" The JTPA reg
ulations are also more specific regarding dissem
ination of recipients' nondiscrimination policies, 
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data collection requirements, and obligations of 
State officials. 165 

Recommendation: If, in fact, DOL's JTPA reg
ulations cover virtually all of its federally funded 
programs, these regulations must officially be 
made applicable to all DOL programs through 
revised regulations. One set of current and thor
ough regulations applicable to each type of fund
ing program DOL administers would better facil
itate DCR's ability to implement and enforce Title 
VI uniformly and comprehensively. Otherwise, its 
general Title VI regulations must be updated and 
improved to incorporate the more comprehensive 
JTPA provisions. For example, the general regu
lations should, like the JTPA regulations, address 
the following: 1) provide for an overall prohibition 
against employment discrimination in the admin
istration of any DOL financial assistance program 
or activity; 2) instruct that employment-related 
investigations and reviews in funding programs 
be conducted according to the Equal Employment 
Opportunity Commission regulations and case 
law; 3) require that recipients "make efforts to 
provide equitable services among substantial seg
ments of the population eligible for participation" 
in each type of DOL program; 4) require recipient 
efforts to broaden the composition of the pool of 
applicants for DOL-funded programs or activities 
(in addition to conducting traditional outreach); 
and 5) set forth specific provisions regarding dis
semination of recipients' nondiscrimination poli
cies, data collection requirements, and obliga
tions of State officials in State-administered DOL 
assistance programs. 

Guidelines 
Finding: DOL's Title VI guidelines, especially 
those pertaining to the JTPA, are better than 
those of many other Federal agencies in providing 
guidance on Title VI enforcement. However, DOL 
has not promulgated guidelines for each of its 
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federally assisted program, as required by the 
Department of Justice. DOL has issued detailed 
guidance manuals or guidebooks for at least three 
of its federally assisted programs. 166 

Recommendation: DOL must promulgate a set 
of guidelines for the implementation and enforce
ment of Title VI in each type of federally assisted 
program it administers. The Department of Jus
tice requires that each set.of guidelines: 1) explain 
the exact nature of DOL' Title VI requirements; 
2) specify methods of enforcement; 3) provide ex
amples of prohibited practices in the context of 
each particular type of funding program; 4) set 
forth required or recommended remedial action; 
and 5) describe "the nature ofrequirements relat
ing to covered employment, data collection, com
plaints, and public information." For such guide
lines to be effective, they should establish meth
ods of administration or requirements for States 
assuming Title VI compliance responsibility for 
their recipients and ensure that recipients con
duct self-assessments of their compliance status 
and take corrective action to correct any deficien
cies noted in such self-assessments. In addition, 
such guidelines should include definitive imple
mentation, compliance, and enforcement stan
dards and procedures for the agencies and the 
States assuming Title VI responsibility, including 
detailed complaint procedures, investigative 
methods, timetables for filing complaints, meth
ods of enforcement, and remedial action proce
dures. The guidelines must also set forth and 
explain the process for data collection from recip
ients and analysis of such data and should ad
dress requirements for public education and com
munity outreach. Regarding data coIIection, the 
Department of Justice requires agencies' guide
lines to include instructions and specific examples 
concerning the type of data and information that 
must be maintained by recipients and applicants. 

Policies 
Finding: DOL has failed to establish an active 
policy program nor has it updated its policies. It 
produced no policy statements on issues, such as 

166 See p. 360. 
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fund termination following enactment of the Civil 
Rights Restoration Act of 1987, concerning Title 
VI implementation and enforcement. 
Recommendation: DCR (OPCE) must com
mence regularly developing policies specific to 
Title VI implementation and enforcement and 
communicating such policies to staff assigned 
Title VI responsibilities. Such policies generaIIy 
should be aimed at providing civil rights enforce
ment staff and funding recipients with a complete 
understanding of the meaning and intent of Title 
VI compliance relative to the specific types of 
programs DOL administers. In particular, DCR 
should publish policies regarding DOL's stan
dards for recipient (and subrecipient) compliance 
with Title VI, including example discriminatory 
practices prohibited by Title I in DOL's programs. 
In light of the Civil Rights Restoration Act's im
plications on the fund termination remedy, DCR 
should issue a policy statement clarifying DOL's 
position on that issue. All policy directives must 
be distributed to DCR staff, State recipients' staff, 
and subrecipient staff responsible for ensuring 
Title VI compliance. 

Procedures 
Finding: DOL does not have current Title VI 
compliance or complaint manuals. However, DCR 
has issued several documents with standard oper
ating procedures for Title VI implementation and 
enforcement, such as for processing Title VI com
plaints and conducting compliance reviews. DCR 
also uses training materials developed for the 
States as a Title VI complaints manual. DCR is in 
the process of developing a revised compliance 
manual and a complaints manual.167 

Recommendation: DOL must promulgate uni
form Title VI enforcement procedures for its civil 
righfs enforcement staff and funding recipients, 
including step-by-step instructions for imple
menting Title VI, from the application and pre
award process through compliance review and 
complaint processing, in each type of program 
DOL sponsors. This is especially important for its 
State-administered programs. Since those 
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programs are actually managed by State and local 
recipients, rather than by DOL, they involve spe
cial and more complicated enforcement issues re
lated to DOL's oversight and monitoring of States' 
'fitle VI implementation efforts. Hence, it is criti
cal ~hat both DCR staffand State and local recip
ients understand how to conduct the enforcement 
mechanisms particular to such programs. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: DCR does not conduct preaward re
views. Instead, DOL's grants-making offices are 
responsible for ensuring that all DOL grants in
clude assurances of nondiscrimination. States are 
responsible for performing any preaward reviews 
and obtaining necessary assurances for continu
ing State-administered programs. The failure of 
OPCE, DOL's external civil rights enforcement 
unit, to conduct preaward reviews significantly 
limits DOL's ability to ensure that its federally 
funded programs are being operated in a non
discriminatory manner. 168 

Recommendation: The Department of Justice 
has sp~cified clearly that preaward desk audits do 
not i:r:iclude routine reviews of assurance forni.s or 
other documents to ensure that they have been 
completed properly. Therefore, DCR's preaward 
review efforts must encompass more than a re
quirement that grants-making offices check for 
submissions of assurance forms. DCR must en
sure that a State will maintain an active Title VI 
enforcement program before it receives funding. 
Furthermore, DCR must implement preaward re
views for all programs receiving Federal funds. 
Since DOL's Title VI regulations require each 
State to develop a methods ofadministration, for 
the State continuing programs, DCR should as
sess, prior to granting funds, States' methods of 
administrati~n as well as their annual reports or 
self-assessments on Title VI enforcement, for the 
previous year or period subsequent to the last 
compliance review. If review of these documents 
would create too long of a delay in the grant award 
process, at a minimum DCR should modify DOL's 
Title VI regulations to include provisions, like 

168 See p. 362. 

those for JTPA, which require all applicants and 
recipients to report: 1) any administrative en
forcement action or other legal action that alleges 
discrimination; 2) any findings of noncompliance 
by other Federal agencies that conduct compli
ance reviews; and 3) records of discrimination 
complaints received as well as status or findings. 
These data should cover the period subsequent to 
the last compliance review or the preceding 5 
years for a first-time applicant. Reporting of these 
data to DCR should be a precondition to receiving 
funds, with a sanction of prohibition, suspension, 
or termination of funds for failure to report or 
false reporting. DCR should conduct preaward 
onsite reviews if this basic preaward desk-audit 
reveals a likelihood of noncompliance. 

DCR should review this information at the pre
award stage although it should consider other 
data, if necessary. Specifically, such reviews 
should be aimed at identifying discriminatory 
practices in the delivery of program services 
based upon evidence, such as unequal participa
tion rates. They should necessarily involve an 
examination of documents related to a recipient's 
administration of a particular Federal program, 
including, but not limited to: 1) implementation 
and enforcement policies and information on spe
cific compliance activities; 2) statistical evidence 
on program and activity participation rates by 
racial and ethnic minorities; 3) applications or 
interview material related to program or partici
pation acceptance or selection; 4) data ·and infor
mation related to the demographic makeup of the 
program's affected community or pool of potential 
participants; 5) statistical evidence related to re
jection rates; and 6) community outreach and 
public education materials. 

The Commission concurs with the Department 
of Justice that preaward reviews, both desk audit 
and on site, are essential to an effective Title VI 
enforcement program and, therefore, DCR should 
conduct them on all DOL program applicants and 
recipients. However, the Commission recognizes 
the budget and staffing limitations of DCR. It 
realizes that, with continuing emphasis on down
sizing and restructuring the Federal Government 



and maintaining fiscal responsibility, DCR may 
be unable to acquire additional staff to strengthen 
fully all aspects of POL's Title VI implementa
tion, compliance, and enforcement program. The 
Commission also understands that a lengthy pre
award process will delay program benefits and, in 
effect, adversely impact on ultimate beneficiaries. 
In light of these factors, the Commission recom
mends some alternative strategies that will pro
mote a meaningful and efficient preaward process 
on as many applicants and recipients as possible, 
eliminating reliance on cursory preaward re
views.. These strategies should serve only as a 
secondary alternative to the optimal preaward 
compliance review process described above. Al
though this alternative may not be the most effec
tive at ensuring full enforcement of Title VI, it 
should allow agencies to have some type of mean
ingful preaward review mechanism without criti
cally impacting on Title VI enforcement. (See 
p. 362 in this chapter.) 

Postaward Desk-audit Reviews 
Finding: Recently, DCR has not conducted post
a ward desk-audit reviews as an enforcement 
mechanism independent of onsite reviews. 
Rather, it performs desk audits only as part ofits 
onsite compliance review process. Its failure to 
use postaward desk-audit reviews as a Title VI 
enforcement tool reflects an inefficient utilization 
of Title VI resources, since postaward reviews 
enable funding agencies to review large numbers 
of recipients with comparatively fewer re
sources.169 

Recommendation: The Department of Justice 
requires that agencies establish a postaward com
pliance review process. In order to meet that re
quirement, DCR (OPCE) should, given present 
staffing levels, utilize postaward desk-audit re
views to ensure continuing compliance with Title 
VI among all recipients. Because DOL has an 
elaborate data collection and analysis system, it 
should rely on this asset to reach a large number 
of recipients in desk-audit reviews. DCR already 
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has postaward desk-audit procedures in place to 
identify deficiencies in recipients' delivery of pro
gram services to potential and actual participants 
and beneficiaries of all races and ethnicities and 
potential discriminatory barriers to participation 
or disparate treatment in participation.170 How
ever, it should expand the review to evaluate 
recipients' public education of program accessibil
ity and outreach to potential beneficiaries and the 
affected community and to identify recipients 
needing technical assistance or further onsite in
vestigation. The desk audits should also be de
signed to fit each particular type of DOL funding 
programs. The results of a post-award review 
must be in writing and include specific findings 
and recommendations for achieving compliance. 
As with preaward reviews, postaward desk-audit 
reviews would necessarily be limited to documen
tary evidence concerning recipients' administra
tion of federal programs. The same types of docu
ments and material could be examined. 

Onslte Compliance Reviews 
Finding: DCR has performed a decreasing mnn
ber of Title VI compliance reviews. To the extent 
thatDCR (OPCE) does such reviews of State and 
local agencies, they focus on the JTPA program 
and, consequently, do not adequately cover other 
DOL-funded programs.171 

Recommendation: DCR (OPCE) must conduct 
onsite compliance reviews of all grant recipients' 
facilities or, at least, those identified to be in 
noncompliance by desk-audit reviews. First, the 
recipient's facility -should be thoroughly investi
gated to identify potentially discriminatory staff
ing patterns or other potentially discriminatory 
employment or service practices. Second, staff 
should interview funding recipient officials, com
munities affected by the recipient's programs or 
activities, program participants or beneficiaries, 
and counselors or interviewers responsible for 
assisting participants and program beneficiaries' 
involvement. Third, compliance policies and prac
tices should be carefully ascertained and 
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examined. Fourth, statistical evidence on partici
pation rates should be examined, as well as sta
tistical evidence on application rejection rates. 
Fifth, applications, or other interview materials, 
for assistance should be examined to detect possi
ble barriers to participation, such as discrimina
tory criteria (either intentional or in effect). Sixth, 
efforts to educate the public and affected commu
nity of programs and activities should be evalu
ated, especially efforts to provide program acces
sibility information to limited-English-speaking 
communities or otherwise disadvantaged commu
nities. Each review must be designed to fit the 
particular type of program at issue. To effectuate 
a comprehensive compliance review system, civil 
rights staff must be trained to conduct onsite 
compliance investigations. Ifnecessary, several of 
these procedures involving the examination of 
documentary material could be accomplished by a 
thorough desk-audit investigation. 
Finding: Although DCR's onsite compliance re
views previously assessed compliance both at the 
State and the local level, DCR more recently de
cided to assess State compliance through evaluat
ing methods of administration submitted by the 
State recipients, leaving onsite reviews for local 
recipients.172 

Recommendation: If DCR (OPCE) is inade
quately staffed to perform onsite investigations, 
then that function should be delegated to States 
to review subrecipients. However, ifDCR assigns 
to States the responsibility of conducing onsite 
reviews of ultimate funding recipients, it must 
strengthen its requirements regarding States' 
methods of-administration. In addition, DCR will 
need to increase its technical assistance to and 
monitoring of State recipients. Finally, DCR will 
need to develop an alternative method for commu
nicating with its funding program participants 
and beneficiaries, such as through community 
outreach and education. 
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Complaint Investigations 
Finding: DCR received an increasing number of 
civil rights complaints during the past decade. 

• However, the number of Title VI complaints re
ceived has declined dramatically, approximating 
only 5 percent of all complaints received.173 

Recommendation: DCR needs to increase its 
public education about Title VI's nondiscrimina
tion requirement and the rights thereby afforded 
federal funding program participants and benefi
ciaries. Otherwise, potential and actual partici
pants and beneficiaries will not be adequately 
informed of their rights to pursue and protect 
those rights by filing complaints against DOL 
funding recipients with DCR. 

Deficiencies, Remedies, and Sanctions 
Finding: DCR generally encourages recipients to 
comply voluntarily with Title VI when they are 
discovered to be in noncompliance.174 

Recommendation: DCR must establish a sys
tem of monitoring commitments to corrective ac
tion. Although such case settlements generally 
are more efficient than full-fledged legal proceed
ings, they require monitoring to ensure that re
medial action is actually implemented pursuant 
to the agreement. Such monitoring should be con
ducted regularly and uniformly of all cases and 
should involve efforts to ensure compliance until 
compliance is fully achieved. 

Outreach and Education 
Finding: DCR generallyhas no direct interaction 
with community and advocacy groups. Instead, 
DCR generally delegates outreach and education 
activities to its recipients. For example, in JTPA 
programs, the regulations require recipients to 
disseminate JTPA's nondiscrimination policy to 
actual and potential participants and beneficiar
ies. They extensively detail how such dissemina
tion should occur, including, for example, require
ments for dissemination to persons with limited 
English proficiency.175 
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Recommendation: Regarding community out
reach, DCR needs regularly to solicit comments 
and suggestions from affected communities and 
funding recipients on its Title VI enforcement 
efforts. It also should solicit information about 
affected communities' civil rights concerns about 
protection of Title VI rights, and funding recip
ients' compliance concerns about potential Title 
VI violations and agency compliance expecta
tions. Regarding public education, DCR needs to 
inform, actively and regularly, potential and ac
tual participants, beneficiaries, and affected com
munities concerning the extent of their rights and 
how to pursue and protect their rights, including 
procedures for filing complaints. DCR also should 
ensure that recipients educate the public regard
ing program accessibility. 

Technical Assistance 
Finding: DCR generally provides technical assis
tance upon request. It also regularly conducts 
training seminars for State and local agency staff 
concerning enforcement topics such as data col
lection and analysis, onsite compliance reviews, 
complaint processing, and resolution of noncom
pliance. DCR conducts an annual national confer
ence and offers 1-day presentations regarding 
specific aspects of external civil rights compli
ance. Recently, DCR's technical assistance has 

• focused on the nondiscrimination and equal op
portunity provisions of the JTPA.176 

Recommendation: DCR should regularly train 
its staff and recipients' staff on the methods for 
achieving enforcement (step-by-step instruction 
on conducting procedures, such as compliance re
views) and new and developing civil rights issues, 
especially changing case law, statutes, regula
tions, and policies, affecting Title VI enforcement 
in DOL grant programs. 

Oversight of Continuing State 
Programs 
Finding: DOL distributes most of its Federal 
financial assistance through continuing State 
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programs. As a means of monitoring compliance 
in such programs, DOL's Title VI regulations re
quire each State to provide a statement that it is 
in compliance with Title VI and to develop meth
ods of administration demonstrating States' pro
cess for ensuring subrecipients' compliance with 
Title VI. By reviewing States' statements of com
pliance and theirmethods of administration, DCR 
monitors State recipients' compliance en
forcement and provides technical assistance as 
necessary. DCR never used methods of adminis
tration as a means of monitoring States' enforce
ment efforts until 1993.177 To date, DCR's Title VI 
enforcement activities and oversight of State
administered programs focus primarily upon its 
JTPA programs.178 

Recommendation: DCR must establish a sys
tematic oversight and monitoring program to 
evaluate the Title VI compliance policies and ac
tivities connected with all programs and activities 
administered at the State and local levels, not just 
JTPA programs. First, States must submit meth
ods of administration demonstrating how they 
intend to ensure recipient compliance with Title 
VI. That document must include, but should not 
be limited to, the following: 1) a specific public 
outreach and education plan for notifying sub
recipients of Title VI compliance requirements; 
2) a training program for State and local program 
staff, subrecipients, and beneficiaries regarding 
DOL' nondiscrimination policies and procedures; 
3) procedures for processing complaints, notifying 
the funding agency, and informing beneficiaries 
of their rights; 4) a program assessing and report
ing periodically on the status of Title VI compli
ance that involves more than merely a checklist of 
activities and assurances; and 5) detailed plans 
for bringing discriminatory programs into compli
ance. Such assurances are particularly important 
when the State is responsible for conducting com
pliance mechanisms, such as preaward reviews, 
investigating complaints, reviewing and evaluat
ing self-assessments, and conducting compliance 
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reviews. Second, DCR should regularly review the 
Title VI comp·Jiance policies and activities of 
States to evaluate how States are applying their 
methods of administration. Such reviews should 
entail a comprehensive evaluation of the States 
Title VI enforcement performance. Third, DCR 
also should systematically monitor and oversee 
States' data collection and analysis program. Just 
as Federal funding agencies are required by the 
Department of Justice to collect and maintain 
data on their direct recipients, State and local 
primary recipients must collect and maintain 
data on their potential and actual subrecipients, 
beneficiaries, and affected communities. It is the 
Federal agency's role to monitor this data collec
tion process and ensure that States are maintain
ing sufficient records. Finally, DCR should also 
regularly provide technical assistance and other 
guidance to States to facilitate their Title VI en
forcement efforts. Such assistance could involve 
instruction concerning methods for achieving en
forcement (step-by-step instruction on proce
dures, such as compliance reviews), and new and 
developing civil rights issues affecting Title VI 
enforcement, such as changes in statutes, case 
decisions, regulations, and DOL compliance poli
cies. 
Finding: DOL places comprehensive require
ments on States to ensure nondiscrimination 
through its JTPA regulations. For example, the 
JTPA regulations assign to the State's Governor 
responsibility for ensuring compliance with the 
nondiscrimination and equal opportunity pro
visions of JTPA Currently, States are not subject 
to this requirement under Title VI regulations. 
Therefore, States' Governors have civil rights 
compliance and enforcement responsibilities for 
JTPAprograms, butnotforDOL's otherfederally 
assisted programs that do not receive JTPA 
funds. However, promulgation of the JTPA regu
lations has led to improvements in DOL's over
sight and monitoring of continuing State pro
grams for Title VI. For example, the JTPA regu
lations instruct States to designate an equal 
opportunity officer, who should report directly to 
the State JTPA director. The equal opportunity 

officer must receive sufficient staff and resources 
to effect compliance and should be required to 
undergo training at the State's expense. Although 
DOL's Title VI regulations do not provide author
ity for this requirement, DCR uses the JTPA reg
ulations to impose this requirement on each DOL
funded program. In addition, the JTPA regula
tions provide detailed instructions about the 
States' methods of administration for the JTPA, 
and DOL has issued detailed guidelines to assist 
States in meeting the regulations' standards for 
methods of administration.179 Although States 
must submit methods of administration under 
Title VI regulations, it was not until 1993, when 
the JTPA regulations were promulgated and re
quirements on methods of administration became 
more stringent, that DOL began an active and 
systematic program of evaluating methods of ad
ministration. 
Recommendation: DOL must ensure that there 
is nondiscrimination_ in all of DOL's federally as
sisted programs. DOL has strong requirements 
imposed on States for the JTPA program to facil
itate oversight and monitoring of continuing 
State programs. DOL must ensure that these re
quirements extend to all DOL-funded programs. 
DCR contends that virtually all of its funding 
recipients ultimately receive some funding associ
ated with the JTPA program and that its JTPA 
regulations apply to virtually all of its federally 
funded programs. In practice, it has extended the 
requirement that States designate an equal op
portunity officer to apply to each DOL-funded 
program. DOL must modify the regulations to 
make the JTPA requirements applicable to all 
DOL programs. Otherwise, its general Title VI 
regulations must be updated and improved to 
incorporate the more extensive JTPA provisions 
regarding State-administered programs. For ex
ample, like the JTPA regulations, DOL's Title VI 
regulations should: 1) delegate to the State's Gov
ernor the responsibility for oversight of all State
administered programs, including responsibility 
for negotiating with subrecipients to secure 
voluntary compliance when noncompliance is 
found; 2) require States to designate an equal 

179 See pp. 367-68. 
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opportunity officer, who must report directly to 
the State program director and who must receive 
sufficient staff and resources to effect compliance 
and should be required to undergo training at the 
State's expense; 3) include detailed instr.uctions 
about the States' methods of administration, in
cluding that the methods of administration must 
be written and updated regularly and must in
clude the several specific elements and a narra
tiv_e and documentation accompanying each ele
ment. 

Staff Training 
Finding: DCR conducts ongoing training for its 
external civil rights enforcement staff, including 
computer training, instruction on writing and 
management skills, seminars concerning particu
lar DOL funding programs, briefings on each of 
DOL's federally funded programs, instruction on 
methods for conducting enforcement mechanisms· 
(such as compliance reviews), and training on 
statutes enforced by DCR. All new DCR employ
ees receive training in civil rights compliance. 
However, DCR has never conducted training spe
cifically on Title VI.180 

Recommendation: DCR needs to hold regular 
training for its staff and recipients' staff on issues 
specific to Title VI enforcement and compliance, 
including, but not limited to, the following areas: 
instruction on conducting enforcement proce
dures, such as compliance reviews, compliant in
vestigations, and public education; the nexus be
tween Title VI and a particular funding program's 
objectives and administration; the nexus betwe?n 
Title VI and other civil rights enforcement provis
ions relevant to ensuring nondiscrimination in 
federally funded activities; Title VI nondiscrimi
nation requirements in particular types of DOL 
programs; and updates on revisions in DOL's pol
icy, case law, statutes, regulations affecting Title 
VI enforcement and compliance. 

180 See p. 368-69. 

181 See pp. 369-71. 

182 See pp. 371-72. 

Data Collection and Analysis 
Finding: DOL's JTPA recipient data collection 
and analysis system is an excellent model of a 
recipient compliance evaluation system thatfacil
itates Title VI enforcement. For example, the 
JTPA regulations comprehensively detail the 
type and nature of data required of recipients. In 
addition, DOL's program includes a mandatory 
reporting system, entitled the Standardized Pro
gram Information Record (SPIR), for recipients of 
JTPA funds. Under the system, States must en
sure that subrecipients collect extensive data on 
each JTPA participant, but not necessarily on all 
applicants. The SPIR database enables DCR to 
conduct analyses at the State (recipient) and local 
(subrecipient) levels to determine where signifi
cant statistical disparities exist. It also enables 
DCR to monitor State recipients' selection of sub
recipients for desk-audit and onsite compliance 
reviews. DCR staff also can use the database to 
conduct indepth analyses of individual records 
during compliance reviews.181 

Recommendation: In addition to collecting in
formation on participants in JTPA funding, DCR 
should require State recipients to maintain on 
their information ("SPIR") databases information 
on applicants for JTPA funding. DCR also should 
be able to access all of the collected data online or 
through other means, rather than only being able 
to gather it during the course of compliance re
views. 
Finding: For non-JTPA programs, DCR requires 
recipients to report data only during compliance 
reviews. Although DOL's Title VI regulations re
quire that each recipient maintain d~~ so ~h?t 
DCR may determine whether the recipient 1s m 
compliance with Title VI, the regulations provide 
few details on the nature ofdata recipients should 
keep. Recipients are generally instructed to main
tain the data in such form as DOL deems neces
sary and to maintain data demonstrating the ex
tent to which members· of minority groups are 
beneficiaries of federally assisted programs.182 
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Recommendation: DCR must institute a com
prehensive and systematic data and information 
collection and analysis program in order to ensure 
thatallDOL funding recipients and subrecipients 
(not just those receiving funding pursuant to the 
JTPA) remain in compliance with Title VI. Gen
erally, information should be collected that as
sists DCR in ascertaining deficiencies in ultimate 
funding recipients' administration of DOL' pro
grams. Such information should include, but 
should not be limited to: the racial and ethnic 
makeup of potential and actual participants and 
beneficiaries, the racial and ethnic makeup of the 
affected community or pool of potential partici~ 
pants and beneficiaries, and the racial and ethnic 
makeup of the staff administering the program. 
As with the JTPA program, DCR should provide 
detailed instructions on the type of data to be 
collected from recipients (and subrecipients). 
Such information should be collected regularly 
and independently of other enforcement mea
sures and not only in conjunction with compliance 
reviews. In particular, DCR should establish the 
same program information database ("SPIR") for 
all of its State-administered programs, not only 
those related to the JTPA. Specifically, States 
should be required to maintain uniform data
bases containing data on both actual and poten
tial participants (applicants) of DOL programs. 
To effectuate this overall data collection and 
maintenance system, DCR should provide its ex
ternal civil rights staff and the external civil 
rights staffofits State recipients with training on 
all aspects of its function. 

Civil Rights Implementation Plans 
Finding: DCR's Civil Rights Implementation 
Plan for 1990 was a base-year plan covering the 
period 1990-1993, and the 1991-1993 plans were 
updates of the 1990 plan. Generally, the plans 
provided a detailed description ofDOL's Title VI 
enforcement program. However, the plans did not 
function, as the Department of Justice requires, 
as a planning tool for DOL. The 1990 plan spe-

cified two long-range goals and also listed four 
major objectives and five short-term objectives 
designed to meet the long-range goals. Civil rights 
implementation plans for subsequent years re
stated the long-range goals, major objectives, and 
short-term objectives, and reported on specific 
projects and indicating progress made towards 
the short-term objectives. However, the short
term objectives were not sufficiently specific or 
detailed to enable assessment of efforts at attain
ing those objectives. In addition, beyond a general 
statement of its expected staffand budget for the 
year, the 1990 plan contained no information re
garding DCR's intentions to use its. resources to 
accomplish its goals and objectives. DCR's im
plementation plans also did not indicate a 4-year 
planning cycle based on anticipated workload and 
resources.183 

Recommendation: DCR (OPCE) must develop 
planning and priorities initiatives that incorpo
rate the qualities ofits implementation plan, stra
tegic plan, and work plan. The ideal planning 
document should embody: specific short-term 
goals and long-term objectives, specific time
frames or deadlines. for their accomplishment, 
specific short-term and long-term strategies for 
their accomplishment, consideration of both 
available and projected resources and budget con
straints, application of these priorities and plans 
to each type of funding program administered, 
application of these priorities and plans to the 
particular enforcement mechanism for block 
grant and continuing State programs, and consid
eration of the number of expected complaints or 
other increase in workload. This document should 
be updated every 3 months and should be adjust
able to increases and decreases in actual compli
ance activities and responsibilities and new or 
developing civil rights enforcement issues, such 
as agency initiatives and concerns of recipients, 
beneficiaries, participants, and affected commu
nity groups. 

183 See p. 372. 
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Chapter 10 

U.S. Department of the Interior 

The U.S. Department of the Interior (DOI) 
provides approximately $900 million annual
ly in Federal financial assistance.1 Overall, 

since the enactment of the Civil Rights Act of 
1964, DOI has distributed $22.2 billion in finan
cial assistance to 12,414 recipients through 62 
programs.2 In fiscal year 1994, DOI's total civil 
rights budget was $5.2 million.3 Generally, DOI 
devotes approximately 15 staff years annually to 
enforcement of Title VI and other civil rights 
statutes pertaining to federally assisted 
programs;4 however, DOI's external civil rights 
enforcement stafl5 consists of only six full-time 
equivalent positions (FTEs).6 

DOl's Federally Assisted Programs 
DOI's federally assisted programs are operated 

by the Department's various bureaus: the Nation
al Park Service and the U.S. Fish and Wildlife 
Service, under the Assistant Secretary for Fish 

and Wildlife and Parks; the Bureau of Indian 
Affairs under the Assistant Secretary for Indian 
Affairs; the Bureau of Land Management, the 
Office of Surface Mining Reclamation and En
forcement, and the Minerals Management Ser
vice under the Assistant Secretary of Land and 
Minerals Management; and the U.S. Geological 
Survey, the Bureau of Reclamation and the U.S. 
Bureau of Mines under the Assistant Secretary 
for Water and Science. 7 

The National Park Service administers three 
major federally assisted programs: 

• The land and water conservation fund, the 
largest of the programs operated by the Nation
al Park Service, has since its inception 
provided $3.2 billion to States for park acquisi
tion and outdoor public recreation projects.8 

Overall, the land and water conservation fund 
has funded over 36,000 different park and 

1 Office ofManagement and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol. 1, pp. 315-51 (hereafter cited as Catalog ofFederal Domestic 
Assistance). This estimate does not include Federal assistance dispensed by the Bureau of Indian Affairs. 

2 U.S. Department of the Interior, "Fiscal Year 1994 Civil Rights Implementation Plan," FY 1993 Workload and Performance 
Data, p. 1 (hereafter cited as DOI FY 1994 Implementation Plan). 

3 Ibid. 

4 U.S. Department ofinterior, Office for Equal Opportunity, "Interior Personnel Currently Involved in Title VI Compliance 
and Enforcement Activities by Bureau as of May 1995," information submitted to the Commission, May 10, 1995. 

5 Equal opportunity specialists employed in the "GS-360: Federal Civil Rights Compliance Occupational Series." 

6 E. Melodee Stith, Director, Office for Equal Opportunity, U.S. Department of the Interior, letter to Mary Francis Berry, 
Chairperson, U.S. Commission on Civil Rights, April 25, 1995, attachment, p. 2 (hereafter cited as Stith letter, attachment). 
The remainder ofthe sJ;affyears are performed by equal employment opportunity specialists and DOI program administra
tion staff. See Melvin C. Fowler, Supervisory Equal Opportunity Specialist, Office for Equal Opportunity, U.S. Department 
ofthe Interior, interview inWashington, D.C., May 4, 1994, p.1 (hereafter cited asFowler interview). DOPs 1994 Civil Rights 
Implementation Plan indicates that the Department has approximately 49 FTEs committed to enforcement of Title VI and 
other related civil rights statutes. See DOI FY 1994 Implementation Plan, p. 4. 

7 U.S. Office of the Federal Register, National Archives and Records Administration, The United States Gouernment Manual 
1993I 1994 (Superintendent of Documents: Washington, D.C., 1993), pp. 34 7-61. 

8 Catalog ofDomestic Federal Assistance, p. 348. 
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recreation projects.9 In fiscal year 1994, the 
land and water conservation fund provided 
grants totaling $60 million.10 

• The historic preservation fund grants in aid 
program provides matching grants to States to 
expand the National Register of Historic Places 
and for the identification, evaluation, and 
protection of historic properties. It also 
provides grants to the National Trust for His
toric Preservation for its activities. Since· 1968, 
the Historic Preservation Fund has awarded 
over $656 million to States, which have, in 
turn, issued subgrants to 900 subrecipients. In 
fiscal year 1994, the historic preservation fund 
provided $36 million in grants.11 

• The urban park and recreation recovery pro
gram provided project grants to eligible cities 
and counties for rehabilitation of recreation 
areas and facilities, demonstration of innova
tive approaches to improving park manage
ment and recreation opportunities, and for 
recreation planning.12 Although Congress no 
longer funds this program, Title VI still applies 
to the program's recipients. The program has 
funded more than 1,050 projects since the 
program's beginning in the 198Os.13 

The Fish and Wildlife Service administers two 
major programs that, from the effective date of 
Title VI to May 1994, have involved the disburse
ment of $12 billion in Federal aid:14 

• The sport fish restoration program funds 
projects aimed at restoring and managing 
sport fish populations or improving sport fish
ing.15 The Fish and Wildlife Service distributes 
the funds through formula grants to State fish 
and wildlife agencies. In fiscal year 1994, the 
program provided $162 million in grants.16 

• The wildlife restoration program funds for
mula grants to State fish and wildlife agencies 
for restoring or managing wildlife populations 
and for hunter safety programs.17 The State 
agencies have used these funds to purchase 
more than 50 million acres of wildlife habitat 
and train more than 700,000 hunters on safe 
hunting principles. 18 In fiscal year 1994, the 
program provided $153 million in grants.19 

The Bureau of Reclamation funds irrigation 
systems through the distribution system loans 
program and the irrigation systems rehabilitation 
and betterment program and funds water 
reclamation projects through the small reclama
tions projects program.20 

9 Melvin C. Fowler, Team Leader, Office for Equal Opportunity, letter to Frederick D. Isler, Deputy Assistant Staff Director, 
Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, May 26, 1994, p. 1 (hereafter cited as Fowler letter). 

10 Catalog ofDomestic Federal Assistance, p. 348. 

11 Ibid., pp. 342-43. 

12 Ibid., pp. 350-51. 

13 Fowler letter, p. 1. 

14 Ibid., p. 2. 

15 Catalog ofDpmestic Federal Assistance, pp. 328-29. 

16 Ibid. 

17 Ibid., p. 332. 

18 Fowler letter, p. 2. 

19 Catalog ofDomestic Federal Assistance, p. 332. 

20 Ibid., pp. 323-25. 
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Organization, Budget, Staffing, and 
Workload of D01's Civil Rights 
Enforcement Function 
Organization and Responsibilities of the Offle~ 
for Equal Opportunity 

The Office for Equal Opportunity (OEO) is re
sponsible for enforcing Title VI in DOI's federally 
assisted programs and activities.21 OEO is 
headed l:>y a Director, who reports to the Deputy 
Assistant Secretary for Human Resources22 and, 
thus, is several levels removed from the Secretary 
ofthe Interior. OEO's Director explained that she 
has ready access to both the Assistant Secretary 
for Policy, Budget, and Administration and the 
Deputy Assistant Secretary for Human Resources 
and that she participates in weekly meeting with 
both officials and bimonthly meetings with all 
office directors.23 However, the organizational 
status of OEO's Director may limit her ability to 
participate actively in high-level policy meetings 
that affect external civil rights enforcement or in 
administrative decisions, such as budget and 

staffing allocation for external civil rights en
forcement.24 

In addition to enforcing Title VI, OEO is re
sponsible for enforcing other Federal civil rights 
laws that prohibit discrimination in DOI's fed
erally assisted and federally conducted pro
grams.25 It also is responsible for ensuring equal 
employment opportunity within the Depart
ment26 and for ensuring compliance with Title II 
of the Americans with Disabilities Act of 1990. 27 

Reporting to OEO's Director are the Federal 
Employment Programs Staff, which is respon
sible for equal employment opportunity matters 
within the Department, and the Federal Finan
cial Assistance Programs Staff, which is respon
sible for enforcing civil rights laws with respect to 
DOI's federally financed programs.28 Because the 
internal and external civil rights staff are as
signed to separate units within OEO, Title VI 
enforcement is protected from pressures to in
crease resources for internal civil rights enforce
ment. 

OEO does not have separate units for policy 
development and monitoring and overseeing 

21 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of 1964, December 1993, completed by the U.S. Department of the Interior, 
Q. 20, p. 16 (hereafter cited as DOI Survey). 

22 Ibid., Q. 20. The placement of OEO within the Office of the Assistant Secretary for Human Resources may present a potential 
conflict of interest. The civil rights enforcement responsibility for matters such as ensuring equal opportunity in hiring, 
selections, promotions, transfers, and other internal employment affairs is in the office that manages such employment 
decisions. 

23 Stith letter, attachment, p. 4. 

24 OEO's Director stated that she participates actively in policy development at the Secretarial level, in the preparation of 
budget documents, in the allocation of resources and staffing, and in all other administrative functions affecting OEO. Ibid., 
p. 4. However, OEO provided the Commission with no specific information regarding to what extent the Director is involved 
in such activities and provided no supporting documentation. 

25 DOI Survey, Q. 22, pp. 16-17. The statutes include Title IX ofthe Education Amendment Act of1972, 20 U.S.C. §§ 1681-1688 
(1988); section 604 ofthe Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993); and the Age Discrimination Act 
of 1976, 42 U.S.C. §§ 6101--6107 (1988). Ibid. 

26 DOI FY 1994 Implementation Plan, p. 3. 

27 42 U.S.C. §§ 12,131-12,134 (Supp. V 1993). 

28 See U.S. Department of Interior, Office for Equal Opportunity, "Organizational Chart-Fiscal Year 1994"; DOI FY 1994 
Implementation Plan, pp. 3-4. See also Stith letter, attachment, p. 4. 
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DOI's bureaus.29 In addition, OEO does not have the decentralization of its functions will increase 
legal staff. Instead, DOI's Office of the Solicitor 
provides legal guidance on Title VI matters.30 In 
particular, DOI's must rely on review and ap
proval by the Office of the Solicitor to revise and 
update Title VI regulations and to draft Title VI 
enforcement procedures and guidelines. Conse
quently, OEO may be delayed by the Office ofthe 
Solicitor in making critical improvements to its 
Title VI implementation and enforcement pro
gram. 

In fiscal year 1991, OEO was decentralized to 
assume primarily a coordination and policy de
velopment role. It is now responsible for overall 
direction, policy development, and oversight of 
bureaus' Title VI enforcement efforts, namely, the 
National Park Service, the Fish and Wildlife Ser
vice, and the Bureau of Reclamation. With the 
exception of complaint investigations, OEO • no 
longer conducts operational Title VI enforcement 
activities.31 OEO explained that the results of the 
decentralization are that the efforts of more per
sonnel are coordinated for civil rights enforce
ment in DOI's programs; the bureaus administer
ing such programs are directly accountable for 
civil rights enforcement; bureaus' regional staff 
work more closely with program "customers"; and 
bureau staffare more familiar with the programs 
they administer.32 OEO furth~r explained that 

the quality and efficiency of compliance and 
enforcement activities. Specifically, OEO's Direc
tor stated that "[e]mpowering front-line 
employees and allowing them to interact directly 
with customers facilitates invaluable partnership 
arrangements among recipients and beneficiaries 
in effectively enforcing the requirements of Title 
VI."33 However, to effectuate uniform and com
prehensive Title VI enforcement, those bureau 
program administration staff must be regularly 
and thoroughly trained and monitored by OEO.34 

OEO provided no indication or explanation of a 
regular and systematic training program or over
sight and monitoring program. 35 

In 1995, OEO is reorganizing further its Fed
eral Financial Assistance Programs and Federal 
Employment Staffs into a "team" structure. 
Under the new structure, "process managers" 
have replaced former supervisors. The stated pur
pose of this reorganization is to enable OEO to 
"carry out high quality service with cooperative 
resources throughout OEO in order to provide 
more efficient and effective customer service."36 

However, DOI did not provide the Commission 
with sufficient details to enable the Commission 
to evaluate the potential effectiveness of the reor
ganization plan. 

29 OEO's role is limited to developing policy for, providing policy guidance and direction to, and monitoring and evaluating the 
performance of DOI's bureaus. The bureaus perform all operational equal opportunity duties, which are described as the 
Department's "day-to-day activities." See U.S. Department of the Interior, "Title VI Civil Rights Compliance and Enforce
ment Supporting Documentation," Future Direction, "Mission Statement for the Office of the Secretary, May 9, 1995 
(hereafter cited as DOI Supporting Documentation). 

30 See DOI FY 1994 Implementation Plan, p. 6. 

31 U.S. Department of the Interior, "FY 1992 Civil Rights Implementation Plan," p. 12 (hereafter cited as DOI FY 1992 
Implementation Plan). 

32 Stith letter, attachment, p. 5. 

33 Ibid., p. 6. 

34 See discussion in this chapter, p. 396. 

35 See discussion in this chapter, pp. 402-03. 

36 U.S. Department of Interior, Office for Equal Opportunity, "Title VI Study: Supplemental Submission," Nov. 30, 1994, 
Exhibit C, "Pilot Project to Decentralize the Operational Functions of the Departmental Office for Equal Opportunity to the 
Office ofSurface Mining, Reclamation, and Enforcement," p. 2 (hereafter cited as DOI, Title VI Supplemental Submission). 
See also ibid., Exhibit D. OEO explained that to "improve customer focus and service," all of its civil rights enforcement 
programs are being reinvented. Stith letter, attachment, p. 4. 
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In addition to this reorganization, Dors Title 
VI compliance and enforcement program, along 
with other civil rights functions, are currently 
participating in a National Performance Review 
Reinvention Laboratory.37 That reinvention proj
ect will assist DOI in evaluating aspects ofits civil 
rights programs that can be eliminated, com
bined, or improved to promote uniformity and 
efficiency. The goal is to evaluate DOI's existing 
regulations and operational procedures to ensure 
enforcement of civil rights laws in an efficient and 
effective manner.38 However, the resulting re
structuring should not pursue the goal of stream
lining at the expense of maintaining sufficient 
staffand resources to achieve civil rights enforce
ment in DOI's federally sponsored programs and 
activities. 

Responslbilltles of the DOI Bureaus 
Under DOfs 1991 reorganization, OEO has 

delegated to the National Park Service, the Fish 
and Wildlife Service, and the Bureau of Reclama
tion, responsibility for all daily Title VI imple
mentation and enforcement activities related to 
the Federal assistance programs they adminis
ter.39 These activities include: 

• securing recipient compliance 
• conducting preaward and postaward compli
ance reviews 
• investigating and resolving complaints 
• providing technical assistance to applicants 
and recipients 
• providing training to Federal and recipient 
personnel.40 

The bureaus' equal opportunity offices generally 
perform these activities. However, the bureaus' 
grant-making offices remain responsible for many 
compliance procedures, such as preaward and 
postaward reviews.41 For example, at the Fish 
and Wildlife Service, the Chief of the Office for 
Human Resources and his or her designated Fed
eral assistance programs coordinator has overall 
responsibility for Title VI enforcement. However, 
the directors of Fish and Wildlife Service's re
gional offices are responsible for all daily Title VI 
enforcement activities in their regions.42 Simi
larly, the National Park Service's Equal Opportu
nity Program has overall responsibility for the 
service's Title VI enforcement. However, National 
Park Service program staff perform complaint 

37 DOI, Title VI Supplemental Submission, p. 2. To date, a civil rights compliance and enforcement team has been created, 
consisting of civil rights specialists, State and local government officials, a citizen representative, and a team leader. A 
facilitator and an eight-member management advisory group will assist the team's efforts. The product will be a report to 
the Vice President recommending modifications in "planning, quality control, and product and service delivery." U.S. 
Department of Justice, Civil Rights Forum, Spring 1995, p. 5. 

38 Stith letter, attachment, p. 5. 

39 Federally assisted programs of the National Geological Survey, the Office of Territorial Affairs, the Bureau of Indian Affairs, 
and t.he Bureau of Mines are covered, under an agreement with the U.S. Department of Justice and the U.S. Department of 
Education, by the Department of Education's Title VI program. Fowler interview, p. 2; Stith letter, attachment, p. 2. 

40 U.S. Department of the Interior, "Fiscal Year 1993 Civil Rights Implementation Plan," p. 5 (hereafter cited as DOI FY 1993 
Implementation Plan); Fowler letter, attachment, "Description of Pilot Project to Decentralize the Operational functions of 
the Federal Financial Assistance Programs Division (FFAP) of the Office for Equal Opportunity." 

41 Ibid., pp. 11-2. 

42 See Mollie H. Beattie, Director, U.S. Fish and Wildlife Service, letter to Frederick D. Isler, Acting Assistant Staff Director, 
Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, DATE (hereafter cited as DOI/FWS Title VI Response), 
attachment, U.S. Department of the Interior, U.S. Fish and Wildlife Service, "Federally Assisted Program Implementation 
Plan: Fiscal Years 1994-1997," pp. 3-4 (hereafter cited as DOI/FWS FY 1994 Implementation Plan). 
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investigations and compliance reviews and pro
vide technical assistance to funding recipients.43 

DOI's other bureaus do not have Title VI 
enforcement responsibilities.44 Although these 
other bureaus operate federally assisted pro
grams,45 DOI provided no evidence that it im
plements any proactive measures to ensure that 
these bureaus' federally assisted programs are 
operated in compliance with Title VI. OEO's Di
rector stated that OEO remains responsible for 
ensuring Title VI compliance in all programs and 
activities operated by bureaus that have not been 
delegated Title VI enforcement responsibilities. 46 

However, OEO did not provide the Commission 
with an explanation of the enforcement activities 
it implements to enforce Title VI in these pro
grams. To the contrary, at present, OEO executes 
no operational Title VI compliance and enforce
ment activities, and only provides policy and guid
ance to DOI's bureaus. 

According to DOI, it does not perform Title VI 
enforcement activities for the programs of its 
other bureaus primarily because these programs 

do not have readily identifiable beneficiaries.47 

However, the provisions of Title VI extend beyond 
prohibiting discrimination against identifiable 
beneficiaries and potential beneficiaries. Accord
ing to OEO, "the requirements of Title VI are 
simply not applicable or necessary" either be
cause several bureausfundthe same recipients,48 

because recipients are assisted by another Fed
eral agency,49 or because bureaus provide funds 
directly to States that are not designated for a 
particular program or activity. 50 OEO explained, 
for example, that "because the Minerals Manage
ment Service provides nonearmarked funds di
rectly to State treasuries," such programs are Iiot 
traceable to any specific program or activity, and 
thereby, not covered by Title VI.51 However, al
though DOI has an agreement delegating respon
sibility to the Department of Education for enforc
ing Title VI for educational programs funded by 
DOI, it provided no evidence that it monitors the 
Department of Education's performance under 
this agreement. Furthermore, despite DOI's 
claim, Federal financial assistance programs 

43 Roger G. Kennedy, Director, National Park Service, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of 
Civil Rights Evaluation,.U.S. Commission on Civil Rights, Dec. 7, 1994, p. 1 (hereafter cited as DOI/NPS Title VI Response). 

44 Fowler interview, p. 2. According to DOI, its national outreach and education campaign covers all of its federally assisted 
programs and bureaus. Furthermore, Title VI complaints are accepted and investigated for all programs and bureaus. DOI, 
Title VI Supplemental Submission, p. 2. 

45 Fowler letter, p. 2. For instance, the Office of Surface Mining, Reclamation and Enforcement administers three Federal 
assistance programs, the State Regulatory Grants Program, the State Reclamation Grants Program, and the Federal 
Reclamation Program. Ibid. 

46 Stith letter, attachment, p. 3. That excludes those programs operated by bureaus that have been delegated Title VI 
responsibilities, namely the National Park Service, the Fish and Wildlife Service, and the Bureau ofReclamation. 

47 Fowler interview, p. 2. 

48 Stith letter, attachment, p. 3. OEO's Director explained that many recipients receive funds from multiple DOI sources are 
already covered by Title VI through one of the three bureaus with active Title VI enforcement programs. For such programs, 
OEO does not implement additional Title VI enforcement measures. 

49 Ibid., pp. 2, 3. According to OEO, the Geological Survey, the Office of Territorial Affairs, the Bureau of Mines only fund 
educational programs for public schools. Therefore, DOI has implemented a cooperative civil rights enforcement agreement 
with the Department of Education to minimize duplication in enforcement efforts. Ibid. p. 2; see Department ofEducation, 
Department of the Interior, Department of Justice, "Delegating Certain Civil Rights Responsibilities for Educational 
Institutions," 57 Fed. Reg. 115 (1992). OEO also explained that with the exception of these educational programs, the Bureau 
ofindian Affairs does not operate programs subject to Title VI's requirements, because such programs are operated on a de 
jure segregat~d basis or on a Tribal government basis. Stith letter, p. 3. 

50 Stith letter, pp. 2, 3. 

61 Ibid. 
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receiving nonearmarked funds (such as block 
grant programs) are covered by Title VI.52 

DOI provided the Commission with a copy of a 
proposal for a pilot project that would have given 
Title VI enforcement responsibilities to the Office 
of Surface Mining.53 However, DOI never im
plemented the project.54 DOI also submitted a 
1991 draft proposal for a pilot civil rights enforce
ment program for the Bureau oflndian Affairs.55 

However, DOI did not indicate that it has ever 
implemented this proposal. DOI noted that the 
Bureau of Indian Affairs administers its pro
grams for Native Americans only, but Title VI 
generally does not apply to them.56 

Budget, Staffing, and Workload 
DOI's appropriation does not have an earmark 

for its civil rights office.57 The agency also pro
vided no indication that it specifically allocates 
staffing and resources or tracks expenditures re
lated to external civil rights enforcement activi
ties. Therefore, it may be unable to monitor its 
Title VI resource needs. The failure to maintain 
such a monitoring system may limit OEO's ability 

to maintain existing and increase· budget, staff
ing, and resources for implementation and en
forcement of Title VI. 

Moreover, the failure to monitor resource 
needs may explain the decrease in OEO's budget, 
staffing, and resources. OEO's budget decreased 
as DOI reorganized its civil rights enforcement 
function to transfer enforcement and compliance 
responsibility to its bureaus.58 Although DOI 
maintains that this reorganization did not lead to 
a diminution in its external civil rights staffing, 
DOI replaced external civil rights staffwith inter
nal civil rights and program administration 
staff.59 In 1995, DOI has only five external civil 
rights enforcement staff.60 DOI's internal equal 
opportunity staff and program management staff, 
the majority of whom are located in DOI's bu
reaus, are primarily responsible for implementa
tion, compliance, and enforcement activities re
lated to DOI's federally assisted programs.61 

Thus, DOI's trained external civil rights enforce
ment staff decreased from 10 to 5 since the early 
1980s.62 

52 See chapter 3, p. 77, for a discussion of Title VI's coverage of block grant programs. 

53 DOI, Title VI Supplemental Submission, p. 2. 

54 Fowler interview, p. 2. According to OEO's Director, OEO plans to delegate Title VI enforcement responsibility to the Office 
of Surface Mining. Stith letter, attachment, p. 6 

56 DOI, Title VI Supplemental Submission, Exhibit C, Melvin C. Fowler, Equal Opportunity Specialist, memorandum to 
Director of Office for Equal Opportunity, "BIA Pilot Civil Rights Compliance and Enforcement Program," Dec. 5, 1991 
(hereafter cited as DOI, BIA Pilot Program). 

56 Fowler interview, p. 2. According to DOI, Title VI applies to Bureau of Indian Affairs programs in situations where 
one-half-blooded Native Americans are treated differently from full-blooded Native Americans, because Title VI protects 
against discrimination on the basis of an individual's color. DOI, BIA Pilot Program, p. 1. 

57 DOI Survey, Q. 29, p. 20. However,.DOI indicated that its civil rights budget was $299,000 in 1976; $596,000 in 1981; $4.l 
million in 1992; and $5.2 million in 1993. Furthermore, DOI indicated that these amounts also constituted its expenditures 
on Title VI enforcement. See DOI Survey, Q. 33, p. 23 and Q. 34, p. 24. 

58 Fowler letter, p. 3. 

59 Ibid. 

60 Stith letter, attachment, p. 1. External civil rights enforcement staff refers to equal opportunity specialists employed in the 
"GS-360: Federal Civil Rights Compliance Occupational Series." 

61 Fowler interview, pp. 1, 3.Seealso Stith letter, attachment, p. 1. The Director of OEO explainedthatprogram administration 
staff are involved in enforcing civil rights statutes in DOI's federally assisted programs and activities because reduced 
budgets and decreased staffing require DOI to employ "shared services." Ibid. See discussion in this chapter, p. 391. 

62 See ibid., pp. H-4. OEO has requested additional funding and staffing for civil rights enforcement work in its fiscal year 1996 
budget request. Stith letter, attachment, pp. 6-7. 
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OEO currently has two of the five external civil 
rights staff members, although one of the two is 
assigned to the National Park Service.63 The 
other three external civil rights staff members are 
located in the U.S. Fish and Wildlife Service.64 

None of the Department's other bureaus has any 
external civil rights staff.65 Staff reductions are 
reducing further the number of program adminis
tration staff available to perform civil rights en
forcement activities. 66 

Although DOI's external civil rights staff has 
decreased, its civil rights responsibilities have 
increased. In particular, DOI is a designated Fed
eral agency for Title II of the Americans with 
Disabilities Act of 1990.67 DOI indicated that the 
Department's responsibilities under section 504 
of the Rehabilitation Act of 197368 and the Amer
icans with Disabilities Act have affected its ability 
to enforce Title VI. 69 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 

DOI's Title VI regulations70 are virtually iden
tical to those of the Department of Health, Educa
tion, and Welfare, currently the Department_of 
Education's which the U.S. Department of Justice 
designated as model regulations. 71 They prohibit 
all of the same types of discrimination. 72 There
fore, DOI's regulations include all the specific 
forms of discrimination listed in the Com
mission's 1966 Compliance Officer Manual. DOI's 
Title VI regulations also embody the same pro~ 
visions with respect to employment discrimina
tion. They prohibit discriminatory employment 
practices in the administration of programs when 
providing employment is the primary objective of 
the Federal financial assistance and when the 

63 Fowler interview, p. 1. Until recently, the National Park Service had a trained civil rights staff of approximately 2.5 FTEs 
in its headquarters office; however, all of these staff left when the Department reduced its staff size. Ibid. 

64 Fowler letter, p. 3. The Fish and Wildlife Service's fiscal year 1994 Civil Rights Implementation Plan indicates that the 
bureau has four, rather than three, full-time civil rights employees in its headquarters office. HumanResources and Federal 
Aid staff members in the service's regional offices perform the remainder of its civil rights responsibilities, but only as a 
collateral duty to program administration responsibilities. DOI/FWS FY 1994 Implementation Plan, p. 4. 

65 Fowler letter, p. 3. Title II of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12,131-12,134 (Supp. V 1993). 
According to November 1994 information submitted to the Commission by the Bureau of Reclamation, the Bureau of 
Reclamation has one full-time civil rights compliance manager. The info1mation does not indicate whether the manager is 
a trained external equal opportunity specialist. U.S. Department of the Interior, Bureau of Reclamation, "Civil Rights 
Compliance (Title VI)," information submitted to the U.S. Commission on .Civil Rights, Nov. 30, 1994 (hereafter cited as 
DOI/WBR Title VI Response). 

66 See DOI/NPS Title VI Response, p. 2. 

67 DOI FY 1994 Implementation Plan, p. 2; see also, Fowler interview. 

68 29 U.S.C. § 794 (1988 & Supp. V 1993). 

69 DOI Survey, Q. 28, p. 20. See also DOI/NPS Title VI Response, pp. 2, 3. OEO's Director maintained that its enforcement of 
the Americans with Disabilities Act of 1990 and section 504 ofthe Rehabilitation Act of 1973 has. not affected its ability to 
also enforce Title VI. She explained that while OEO's civil rights complaint inventory substantiates a steady and significant 
decrease in Title VI complaints, it also reflects an increase in disability rights complaints. Therefore, OEO inevitably has 
had to devote more resources to addressing the latter. However, she further explained that because civil rights respon
sibilities for each of these civil rights provisions are performed by the same staff, enforcement activities related to section 
504 and the Americans with Disabilities Act have also involved Title VI. She stated that, accordingly, OEO is assessing the 
extent to which disability rights and age nondiscrinlination measures may also involve violations ofTitle VI. As such, she 
stated that she believed that OEO's Title VI enforcement efforts had been enhanced by its additional civil rights 
responsibilities related to other statutes. Stith letter, attachment, p. 7. 

70 43 C.F.R. § 17 (1993). 

71 34 C.F.R. Part 100 (1993). 

72 43 C.F.R. § 17.3 (1993). 
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practice may adversely impact upon that program 
or activity's participants and beneficiaries, re
gardless of the nature of the program. 73 

Guidelines 
DOI has complied only partially with the De

partment of Justice requirement that Federal 
agencies publish guidelines for each federally as
sisted program. 74 DOI provided the Commission 
with copies of Title VI guidelines for the National 
Park Service's land and water conservation fund 
program75 and its national register program, 76 as 
well as Title VI guidelines for the Bureau of Land 
Management's federally assisted programs.77 

DOI provided no guidelines for the Fish andWild
life Service,78 the Bureau of Reclamation, or the 
other bureaus for which DOI has active Title VI 
enforcement programs. Furthermore, none of the 
guidelines submitted appears to have been up
dated recently. In particular, the guidelines for 
the National Park Service programs do not reflect 
the 1991 reorganization transferring many civil 
rights compliance and enforcement responsibili
ties from OEO to the National Park Service. 

In addition to the Title VI guidelines, DOI pro
vided the Commission with copies of a civil rights 

enforcement plan for the National Park Service's 
historic preservation fund grants-in-aid pro
gram79 and a draft plan for its surplus Federal 
real property and rivers and trails conservation 
assistance programs. 80 These enforcement plans 
are more current than the guidelines, in that they 
reflect the present decentralized structure of 
DOI's civil rights enforcement. However, they do 
not constitute guidelines. In particular, they do 
not describe specific discriminatory conduct pro
hibited by Title VI in each of DOI's federally 
funded programs and activities. 

Policies 
DOI has not regularly issued policy statements 

or directives. Since 1990, DOI has drafted legal 
memoranda on "The Applicability of Title VI of 
the Civil Rights Act to Non-Citizens," which con
cludes that the Bureau of Mines cannot fund scho
larships restricted to U.S. citizens,81 and on "The 
State of Maine's 'Resident Only' Hunting Policy," 
which concludes that the State of Maine may 
restrict hunting licenses to State residents under 
Title VI.82 OEO also has issued intermittent and 
miscellaneous policy memoranda concerning is
sues, such as Title VI's prohibition of disparate 

73 Id.§ 17.3(c)(3). See chapter 5, p. 191, for a discussion of the Department of Education's regulatory provisions respecting 
employment discrimination. 

74 28 C.F.R. § 42.404 (1993). 

75 DOI, Title VI Supplemental Submission, Exhibit H, LWCF Grants Manual, chapter 650.9, "Title VI Guidelines." 

76 Ibid., Exhibit I, National Register Program Guideline, chapter 10, "Title VI and Section.504 Compliance Requirements." 

77 Ibid., Exhibit H, "Title VI Guidelines for Federally Assisted Programs of the Bureau of Land Management, U.S. Department 
of the Interior." 

78 See DOI/FWS Title VI Response, p. 4. The Fish and Wildlife Service reported that the service has a Title VI guidelines 
entitled "Title VI and Section 504 Guidelines for the U.S. Fish and Wildlife Service. The service did not provide the 
Commission with a copy of the guideline. 

79 DOI Title VI Supplemental Submission, Exhibit H, National Park Service Civil Rights Enforcement Plan for the Historic 
Preservation Fund Grants-in-Aid Program." 

80 Ibid., Exhibit C, National Park Service, Draft; Civil Rights Enforcement Plan for the Surplus Federal Real Property and 
Rivers and Trails Conservation Assistance Program." 

81 Daniel G. Shillito, Associate Solicitor, Division of General Law, Office of the Solicitor, U.S. Department of the Interior, 
memorandum to the Director, Office for Equal Opportunity, U.S. Department of the Interior, "The Applicability of Title VI 
of the Civil Rights Act to Non-Citizens," Dec. 27, 1990. 

82 Robert E. Walker, Assistant Solicitor, Equal Opportunity Compliance and Labor Law, Office of the Solicitor, U.S. 
Department of the Interior, memorandum to Carmen Maymi, Dir~ctor, Office for Equal Opportunity, U.S. Department of 
the Interior, "State of Maine's 'Resident Only' Hunting Policy," June 29, 1993. 
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impact discrimination,83 DOI's delegation agree
ment concerning its educational programs,84 the 
collection of assurances of nondiscrimination 
from funding recipients, 85 and the eradication of 
discrimination in federally funded parks and 
other recreational facilities. 86 , , 

However, OEO has not issued policy me~o~an
da addressing significant subst~tive issues con
cerning Title VI enforcemen~. For exampl~, until 
the Civil Rights Restorations Act of 1987,,,tl)ere 
was some uncertainty as to whether a Federal 
agency could terminate Federal funds to an entire 
institution or entity when only one part or pro
gram within that institution o.r entity was found 
in noncompliance with Title VI. Case law had 
implied that Title VI's nondiscrimination pro
vision covered only the specific program within an 
institution receiving Federal funds, but did not 
address the extent of an agency's termination 
authority.87 The act clarified the issue of termina
tion authority and restored the principle that an 

agency may terminate funds not only if dis
crimination is "pinpointed" to the useofthe funds, 
but also if the use is "infected" with discrimina
tion elsewhere in the operation of the recipient.88 

OEO also has issued no policy directives elaborat
ing the extent to which Title VI proscribes dis
criminatory employment practices or clarifying 
the extent to which1funding recipients are au
thorized to implement Title VI proactively. 

Procedures 
DOI provided the Commission with Part 506 of 

DOI's departmental manual, which describes the 
Department's Title VI enforcement procedures.89 

However, since DOI last updated Part 506 in 
1974,90 it does not reflect the Department's cur
rent Tithf'VI procedures. In addition, many sec
tions of the copy provided to the Commission were 
manually deleted, including all sections referring 
to affirmative action plans and preaward re
views.91 DOI is in the process of revising its 

83 DOI Supporting Documentation, E. Melodee Stith, Director, Office for Equal Opportunity, U.S. Department ofthe Interior, 
Equal Opportunity Memorandum 94-16, Sept. 1, 1994. 

84 DOI Supporting Documentation, Carmen Maymi, Director, Office for Equal Opportunity, U.S. Department of the Interior, 
Equal Opportunity Memorandum 92-41, July 10, 1992. 

85 DOI Supporting Documentation, Carmen Maymi, Director, Office for Equal Opportunity, U.S. Department ofthe Interior, 
Equal Opportunity Memorandum 93-02, Nov. 8, 1992. 

86 DOI Supporting Documentation, James M. Ridenour, Director, Office for Equal Opportunity, U.S. Department of the 
Interior, memorandum for all bureau directors, Feb. 2, 1990. 

87 Grove City College v. Bell, 465 U.S. 555 (1984). The Supreme Court found that Title IX coverage was limited to the specific 
program receiving Federal assistance: Id. .See chaptei: 2, pp. 36-40, for further discussion. 

88 U.S. Congress, Senate, Committee on Laboi-and Human Resources, Civil Rights Restoration Act of1987, lOoth Cong., 2d 
sess., S. Rep. No. 64, p. 20, reprinted in 1988 U.S.C.C.AN. 3, 22. See also Board ofPub. Instruction v. Finch, 414 F.2d 1068 
(5th Cir. 1969). 

89 DOI, Title VI Supplemental Submission, Exhibit C, Departmental Manual, Federal Assistance Programs, Part 506, Equal 
Opportunity Under Title VI. 

90 Ibid. The manual was last updated on May 10, 1994. 

91 See, e.g., ibid., pp. 506.1.3, 506.41(13)(a), 506.2.4A,(7). A handwritten note on the Commission's copy indicates that DOI does 
not currently perform preaward reviews. Ibid., p. 506.1.41. 
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manual. It plans to issue revised chapters in the OEO Oversight of the Bureaus 
form of"guidebooks" and to distribute these chap
ters to the bureaus as they are revised.92 

DOI also provided the Commission with a Title 
VI procedures manual for the Bureau of Land 
Management.93 The Bureau of Land Manage
ment manual is undated, but was apparently is
sued in the early 1980s. 94 

Process of Title VI Enforcement for 
Direct Recipients 

The Title VI enforcement activities for most 
DOI bureaus consists mainly of accepting and 
processing Title VI complaints. Only the National 
Park Service, the Fish and Wildlife Service, and, 
to a limited extent, the Bureau of Reclamation, 
have active Title VI programs. Because OEO has 
delegated Title VI responsibilities to those bu
reaus, they perform most of the daily Title VI 
enforcement activities. 95 However, the bureaus' 
program staff execute the enforcement activities 
only as a collateral duty in conjunction with pro
gram reviews, without adequate oversight or 
guidance from OEO.96 

OEO has delegated to the bureaus Title VI 
enforcement relative to the bureaus' programs. 
Therefore, staff in each of these bureaus are re
sponsible for conductingpreaward and postaward 
compliance reviews and data collection and analy
sis related to Title VI enforcement in each of 
federally assisted programs the bureau admin
isters. Although OEO's role is to provide guidance 
and oversight to staff in the three bureaus that 
have been delegated Title VI responsibilities, its 
efforts are inadequate. Specifically, a staff mem
ber of OEO indicated that OEO limits its review 
of the bureaus to an annual desk-audit review of 
self-assessment reports submitted to OEO by 
each of the bureaus. Furthermore, although OEO 
reviews the bureaus' letters of finding, it does not 
review their compliance review files or investiga
tion files for quality.97 Overall, OEO did not indi
cate any regular or systematic monitoring or eval
uation of bureaus' Title VI implementation and 
enforcement activities, other than the annual col
lection of self-assessment reports submitted to 
OEO by each of the bureaus. 98 

The delegation of DOI's Title VI enforcement 
responsibility to the bureaus presents several 
concerns. First, the decentralization restricts 

92 Stith letter, attachment, p. 9. 

93 DOI, Title VI Supplemental Submission, Exhibit H, United States Department of the Interior, Bureau ofLandManagement, 
"1813-Nondiscrimination in Uses of Lands and Resources." 

94 See ibid., Manual Transmission Sheet (handwritten date of July 7, 1983) and p. 4 (refers to a Solicitor's memorandum dated 
June 23, 1982). 

95 Fowler interview, p. 2. 

96 Ibid. 

97 Ibid., p. 3. The Director of OEO stated that it retains full enforcement and oversight authority over bureaus' Title VI 
enforcement activities and explained the mechanisms it utilizes to ensure that bureaus adequately enforce civil rights 
include imposing performance standards on bureau directors to implement civil rights provisions, including Title VI; 
requiring bureaus to develop plans to implement civil rights requirements; monitoring "every action and decision" a bureau~ 
makes; and providing bureau personnel with training on civil rights requirement. Stith letter, attachment, p. 5. However, 
OEO's Director provided the Commission with no documentation or specific description of its monitoring mechanisms, such 
as examples of the "plans" bureaus are required to develop, ways in which OEO 'monitors every action and decision," or the 
type and amount of civil rights enforcement training provided to bureau staff. OEO's Director also stated that it monitors 
"all letters of findings, decisions, investigations, compliance reviews, the frequency and types of complaints processed, and 
other related Title VI matters" executed by the bureaus. Ibid., p. 9. However, again, she failed to explain or demonstrate by 
what means and how often such enforcement mechanisms are monitored. 

98 As evidence of its monitoring activities, OEO only submitted miscellaneous memoranda concerning intermittent manage
ment reviews and evaluations. See DOI Supporting Documentation. 
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OEO's ability to control and oversee the Depart
ment's Title VI enforcement program. Currently, 
no frequent or regular monitoring system exists 
to ensure that the bureaus successfully perform 
their Title VI responsibilities. Second, the assign
ment of daily Title VI enforcement activities to 
the bureaus' equal opportunity offices may in
crease the likelihood that a bureau focuses more 
attention on internal equal opportunity issues, 
thereby compromising the Title VI enforcement 
program. Third, assigning critical Title VI en
forcement responsibilities to program ad
ministration staff with limited, if any, external 
civil rights enforcement training and who perform 
Title VI activities in conjunction with regular pro
gram management responsibilities greatly in
creases the risk that DOI will not discover viola
tions of Title VI. Fourth, because the program and 
grant-making offices have responsibility for such 
enforcement mechanisms as compliance reviews 
and investigations, the close relationship between 
these offices and program recipients or grantees 
may hinder achievement of compliance and the 
imposition sanctions. 

.OEO had concerns about the quality of the 
bureau's compliance reviews.99 The OEO staff 
added that Title VI enforcement in both bureaus 
was problematic because the same staff admin
isters the grants and contracts and ensures com
pliance with Title VI.100 Over the years, "a very 
close marriage between the granting agencies and 
the State [recipients]" has developed, creating dif-

ficulties for the granting agencies in performing 
their Title VI responsibilities.101 The Director of 
the National Park Service's equal opportunity 
program disagreed. He indicated that a close 
relationship between State recipients and the Na
tional Park Service has enhanced the service's 
ability to enforce Title VI, both because State 
recipients accept some of the workload that the 
National Park Service otherwise would perform 
and because the close relationship facilitates in
formal resolution of Title VI problems.102 

Preaward Reviews 
Overall, DOI, through its three bureaus with 

responsibility for Title VI enforcement activities, 
conducts many preaward reviews. For example, 
in fiscal year 1993, DOI conducted 834 preaward 
reviews for 841 awards of Federal financial assis
tance.103 

DOI's 1994 Civil Rights Implementation Plan 
indicates that OEO conducts preaward reviews 
"in select program areas," including State and 
local park and recreation programs and activities, 
State and local historic preservation programs, 
State hunter safety education programs, State 
fish and wildlife restoration programs, and the 
surplus property and rivers and trails conserva
tion assistance programs.104 OEO indicated that 
the National Park Service is the only bureau that 
conducts preaward reviews.105 However, DOI's 
survey response indicated that the Fish and 
Wildlife Service also conducts preaward reviews, 

99 Fowler interview, p. 2. See DOI/FWS Title VI Response. However, unlike the National Park Service and the Bureau of 
Reclamation, the Fish and Wildlife Service provided the Commission with a substantial response to the Commission's 
request for information on the service's Title VI enforcement program which indicates that the Fish and Wildlife Service, at 
least, has a working Title VI enforcement program. 

100 Fowlerinterview. 

101 Ibid. 

102 DOI/NPS Title VI Response, pp. 3-4. 

103 Ibid., Q. 41, p. 30. 

104 DOI FY 1994 Implementation Plan, p. 5. 

105 DOI Survey, Q. 42, p. 32. 
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but because recipients generally receive aid on a views, based on the total, each of the three bu
continuous basis, reviews of these recipients are 
"relatively perfunctory."106 In assessing an ap
plication for Federal financial assistance, the Fish 
and Wildlife Service uses a "Checklist for Pre
Award Compliance Review."107 The checklist is 
based on a very restricted set of information on 
the application, including: 

• a description of the project to be funded, 
• an indication of whether the applicant under
takes formal public notification of the com
plaint procedure, 
• an indication of whether the applicant has a 
formal complaint processing procedure, 
• information on any previous complaints filed 
against the applicant, 
• an indication of whether the applicant sub
mitted a civil rights assurance, 
• the date of the last compliance review of the 
applicant, and 
• a brief discussion of any problems and correc
tive actions taken.108 

The Bureau of Reclamation, which OEO recently 
assigned Title VI responsibilitie~, has not yet de
veloped its compliance program; consequently, it 
has not yet conducted preaward reviews.109 

Postaward Desk-Audit Reviews 
DOI seldom performs postaward desk-audit re

views. For example, DOI reported conducting a 
total of eight such reviews in fiscal year 1993. 110 

The Department did not specify how many re-

reaus conducted.111 

OEO's Director explained that DOI considers 
desk-audit reviews to be an "unreliable approach" 
to determining recipient compliance with Title VI. 
She explained that desk-audit reviews do not pro
vide for adequate examination of staffing prac
tices and voluminous recipient documentary in
formation, including compliance reports and 
printed program materials, and ascertaining the 
extent to which certain types of federally funded 
facilities are desegregated.112 Although onsite in
vestigations may enable agencies to collect cer
tain types of evidence better and to determine 
directly, through interviews and onsite observa
tions, whether recipients are in compliance with 
the requirements of Title VI, given OEO's and 
bureaus' limited staffing and resources, post
award desk-audit reviews might serve as a more 
efficient means of initially ascertaining recipient 
compliance. For example, all documentary ma..: 
terials considered in its postaward compliance 
reviews, such as statistical evidence of racial or 
ethnic disparities in program participation, could 
be examined by a desk-audit review. Such ma
terials do not need to be gathered onsite. Desk
audit reviews could, at least, serve as a screening 
process for ascertaining recipients that require 
further onsite investigation, such as an examina
tion of facilities and interviewing of recipient 
staff, program participants, and members of af
fected communities. 

106 DOI Survey, Q. 42, p. 32. Fish and Wildlife Service preaward reviews "consist ofthe acquisition of the required civil rights 
assurance(s), and onsite inspections, if deemed appropriate." DOIIFWS FY 1994 Civil Rights Implementation Plan. 

107 DOI/FWS FY 1994 Implementation Plan, attachment G. 

10s Ibid. 

109 DOI Survey, Q. 42, p. 32. See also, DOI/WBR Title VI Response. In information submitted to the Commission in November 
1994, the Bureau ofReclamation did not indicate that it had conducted any preaward reviews. 

110 Ibid., Q. 45, p. 34. See also, DOI FY 1994 Implementation Plan, FY 1993 Civil Rights Workload and Performance Data, p. 3. 

111 The Fish and Wildlife Service reported conducting 18 postaward reviews in fiscal year 1993, 10 of which were onsite 
investigations; however it did not identify whether any were Title VI compliance reviews. DOI/FWS FY1994Implementation 
Plan, Performance and Workload data, p. 8. 

112 Stith letter, attachment, p. 10. 
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Onslte Compliance Reviews 
DOI's fiscal year 1994 Civil Rights Implemen

tation Plan characterizes onsite postaward civil 
rights compliance reviews as an "integral part of 
the Department's most user-oriented programs," 
including the land and water conservation fund 
program, the urban park recreation and recovery 
program, the historic preservation State grants 
program, and the fish and wildlife Federal grants
in-aid programs.113 However, the Department 
does not conduct postaward reviews of its other 
federally assisted programs. 

DOI reported that its bureaus completed 5,150 
onsite compliance reviews in fiscal year 1993.114 

DOI's compliance reviews are not comprehensive 
reviews conducted by external civil rights staff. 
Instead, staff for the National Park Service and 
the Fish and Wildlife Service's federally assisted 
programs115 perform the reviews during the 
course of their regular project inspections.116 

This type of review has several serious 
deficiencies: 

• It is not conducted by civil rights staff who 
understand the requirements of Title VI and 
who have experience uncovering illegal dis
crimination. 
• It is limited in scope to the types and amount 
of information that can easily be discovered 
during the course of a project inspection, essen
tially information indicated on a civil rights 
checklist.117 

• It reviews only the project within a system 
which received Federal funds, rather than re
viewing the entire system, as required by Title 
VI under the Civil Rights Restoration Act.118 

The Director of the National Park Service's 
equal opportunity program indicated that his of
fice does not have the resources to conduct com
pliance reviews for the National Park Service's 

113 DOI FY 1994 Implementation Plan, p. 5. 

114 Ibid., Q. 68, p. 44. This number was derived from reviews conducted by DOI bureaus, as well as by State recipients of 
subrecipients of State-administered programs, such as block grants and continuing State programs. OEO stated that it 
"periodically" reviews the enforcement actions of State r_ecipients. Stith letter, attachment, p. 10. 

115 See DOI/WBR Title VI Response. The Bureau of Reclamation's response to the Commission's request for information on the 
bureau's Title VI enforcement program indicates that the Bureau has not yet begun to conduct compliance reviews. 

116 Fowler interview. See also DOI/FWS 1993 Implementation Plan, pp. 4, 9. The Fish and Wildlife Service's fiscal year 1993 
Civil Rights Implementation Plan indicates that the Fish and Wildlife Service reviews are conducted by regional Division 
ofFinancial Assistance and Human Resources compliance officers, under guidance from the Chief of the Office ofHuman 
Resources. These officers perform their civil rights responsibilities as a collateral duty. See also DOI/NPS Title VI Response, 
p. 2. See also DOI, Title VI Supplemental Submission, Exhibit C, National Park Service, "Civil Rights Enforcement Plan for 
the Surplus Federal Real Property and Rivers andTrails Conservation Assistance Program," p. 4. For this program, regional 
office program st.aff are directed to "conduct post-transfer inspections as part or"the periodic compliance inspections for 
surplus Federal real property" and to "review civil rights compliance during any rivers and trails technical assistance project 
reviews, training sessions, or other program activities." Ibid. See also DOI, Title VI Supplemental Submission, ~xhibit H, 
National Park Service, "Civil Rights Enforcement Plan for the Historic Preservation Fund Grants-in-Aid Program," pp. 2, 
4. For this program, postaward civil rights reviews are conducted by regional office staff"as part of periodic State Program 
Reviews." Ibid. 

117 Seep. 387 in this chapter for a discussion of"Checklist for Pre-Award Compliance Review." 

118 See DOI Title VI Supplemental Submission, Exhibit E, Department of the Interior, Reinvention Laboratory Proposal for 
Civil Rights Compliance Reviews, Office for Equal Opportunity, p. 1. 
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nearly 40,000 grants and must necessarily rely on 
program staff to conduct such reviews. He main
tained that the program staff were better 
equipped to conduct such reviews because of their 
program knowledge and experience.119 Never
theless, the fact that only 12 of the 5,150 reviews 
completed by J?O~ in 1993 resulted in findings of 
compliance or noncompliance120 may indicate 
that DOI's reviews are not sufficiently compre
hensive to discover Title VI compliance violations. 

Complaint Investigations 
The civil rights staff of the National Park Ser

vice, the Fish and Wildlife Service,121 and the 
Bureau of Reclamation122 conduct complaint in
vestigations, with OEO issuing final determina
tions of violations and compliance.123 

OEO has received an increasing number of civil 
rights complaints during the years. However, few 
of these complaints have been Title VI com
plaints. For example, the National Park Service 
receives an average of six Title VI complaints 
each year, but it is receiving an increasing num
ber of complaints under section 504 of the 
Rehabilitation Act.124 Out of 127 civil rights com
plaints received by OEO in fiscal year 1993, only 

119 DOI/NPS Title VI Response, pp. 2, 4. 

120 DOI Survey, Q. 68, p. 44. 

7 alleged Title VI violations.125 The Department's 
limited efforts in outreach and education may 
explain, in part, why OEO has received so few 
Title VI complaints. If applicants, beneficiaries, 
and program participants are unaware of their 
rights under the law, they will be less likely to file 
complaints.126 

OEO's investigation resulted in a no-cause 
finding for six of the seven complaints, with the 
final decision on one complaint still pending at the 
time that DOI completed its survey.127 Although 
OEO staff maintained that the agency's com
plaint ,investigations are comprehensive,128 the 
fact that no complaint investigations resulted in 
cause findings may indicate that the investiga
tions are cursory. If civil rights staff conducted 
thorough investigations, they would be more like
ly to uncover legitimate discrinlinatory claims. 
and make findings of cause.129 

OEO has created a database to track all Title 
VI complaints. That system records opening, clos
ing, and resolution dates and any planned or ac
tual action taken.130 

121 See DOI/FWS FY 1994 Implementation Plan, Fiscal Year 1993 Civil Rights Workload and Performance Data. In fiscal year 
1993, the Fish and Wildlife Service received a total of 40 civil rights complaints, 5 of which were Title VI complaints. The 
Bureau began the year with a backlog of 14 complaints and ended the year with a backlog of5 complaints. 

122 See DOI/WBR Title VI Response, p. 1. The Bureau of Reclamation indicated that it had not yet received any Title VI 
complaints. 

123 DOI Survey, Q. 25G),(k), p. 19. OEO's Director stated that, to the contrary, OEO does not issue final determinations. Instead, 
she explained that such decisions are made by the bureaus in coordination with OEO. She further stated OEO monitors all 
Title VI decisions ofthe bureaus; however, no indication was provided as to how such monitoring is conducted. Stith letter, 
attachment, p. 11. 

124 DOI/NPS Title VI Response, p. 3. 

125 DOI FY 1994 Implementation Plan, FY 1993 Civil Rights Workload and Performance Data, p. 2. 

126 See DOI/NPS Title VI Response, p.3. "Because ofthe great awareness ofthe Americans with Disabilities Act, the number of 
new complaints are expected to continue to double each year." (emphasis added). 

127 DOI Survey, Q. 74, p. 48. 

128 Fowlerinterview. 

129 See discussion in this chapter, pp. 395-96. 

130 Stith letter, attachment, p. 12. 
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Deficiencies, Remedies, and Sanctions 
OEO seldom finds recipients in noncompliance, 

primarily because it conducts few complaint in
vestigations and inadequate or cursory preaward 
and postaward reviews. Consequently, it seldom 
obtains remedies or imposes sanctions. DOI has 
obtained monetary benefits on behalf of some in
dividuals, but never on the basis of a Title VI 
complaint.131 OEO has never initiated adminis
trative proceedings against any funding program 
recipient.132 

OEO noted a number of deficiencies, including 
egregious cases of discrimination, it had dis
covered in its recipients' programs.133 However, 
most of these involved very old cases. During the 
last 5 years, "the department has found deficien
cies, but to a limited degree and of a different 
nature. For example, the National Park Service 
has found park program participation fee sched
ules that have discriminated against minorities 
on the basis ofrace."134 

Community Outreach and Public Education 
Outreach, education, and technical assistance 

are the responsibility of OEO, generally, and of 
the National Park Service, the Fish and Wildlife 
Service, and the Bureau of Reclamation for their 
programs.135 OEO generally disseminates its 
Title VI policies through printed posters and 
pamphlets.136 OEO staff have developed and dis-

tat DOI Survey, Q. 7, p. 50. 

132 Ibid., Q. 79, p. 51. 

1_a3 Ibid., Q. 67, p. 43. 

134 Fowler letter, p. 6. 

135 DOI Survey, Q. 25(g),(h), p. 18. 

tributed a multilingual poster which states that 
DOI does not discriminate and gives an address 
for more information. OEO requires that these 
posters be "prominently displayed" in all facilities 
receiving funds through OEO.137 OEO also has 
produced two brochures for dissemination to 
grant recipients, applicants, and potential and 
actual program beneficiaries summarizing the 
rights and obligations established by Title VI. 
One was published in 1975; the other is undated; 
however, its information is also provided in 
Spanish.138 OEO's Director stated that informa
tion on DOI's nondiscrimination policies is dis
seminated nationally and also described by 
recipients in materials distributed explaining 
program availability.139 However, no examples of 
such material were provided to the Commission 
for consideration or evaluation. 

Although at one time OEO had an aggressive 
community outreach program, DOI currently per
forms almost no community outreach.140 This 
lack of outreach may explain the low number of 
Title VI complaints received by the Department. 
Ifthe general public and affected communities are 
unaware of their Title VI rights and obligations, 
they will not file claims of violation of Title VI. 

The Fish and Wildlife Service reported that its 
Title VI outreach and education effort has in
cluded the development of public service "spots" 
on Title VI in foreign languages, an awards 

136 Ibid., Q. 48, p. 35. See also DOI Supporting Documentation, John T. Jones, Director, Office for Equal Opportunity, U.S. 
Department ofthe Interior, letter concerning posting ofequal opportunity poster, Oct. 17, 1990. 

137 Fowlerinterview. 

138 DOI Supporting Documentation. 

139 Stith letter, attachment, p. 11. 

140 Fowlerinterview. 
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recognition program for individuals who have program recipients provide statements and 
made significant contributions to Title VI, as well 
as various other activities.141 The Bureau of 
Reclamation indicated that it had distributed 
DOI's multilingual posters to recipients of its 
small loan program and rehabilitation andbetter
ment program.142 The National Park Service in
dicated that its regional offices and grants offices 
and the equal opportunity program provide out
reach and education. However, the National Park 
Service did not make a distinction between out
reach and education and technical assistance.143 

Thus, the extent to which the National Park Ser
vice conducts outreach and education, activities is 
unclear. 

Technical Assistance 
OEO provides technical assistance to the Na

tional Park Service, the Fish and Wildlife Service, 
and the Bureau of Reclamation on a regular 
basis.144 OEO generally provides technical assis
tance to State and local agency staff upon request 
and during the course of complaint investigations 
and compliance reviews.145 However, OEO did not 
provide the Commission with enough information 
to assess the extent and quality of the technical 
assistance provided. 

Oversight of Continuing State 
Programs 

Like those of other Federal agencies, DOI's 
Title VI regulations require that continuing State 

methods of administration that reasonably as
sure their compliance with Title VI.146 

DOI's guidelines for the land and water conser
vation fund detail States' Title VI responsibilities. 
They specify that States, as primary recipients of 
assistance under the program, are responsible for 
"giv[ing] a reasonable assurance that the ap
plicant and all subrecipients will comply with the 
requirements imposed by Title VI, including 
methods of administration which give reasonable 
assurance that any noncompliance will be cor
rected."147 States must: 

• establish an open project selection process 
• provide the State civil rights agency the op
portunity to comment on applications 
• notify OEO of any inconsistencies with Title 
VI found during onsite facility reviews (assum
ing that these cannot be corrected at the State 
level) 
• cooperate with OEO toward seeking resolu
tion of inconsistencies 
• provide copies of the guidelines to applicants 
and subrecipients.148 

Despite these requirements, DOI does not en
sure that its continuing State programs are in 
compliance with its requirements. It does not ac
tively monitor States' compliance programs. Fur
thermore, none ofDOI's other Title VI guidelines 

141 DOI/FWS Title VI Response, pp. 3-4. 

142 DOI/WBR Title VI Response, p. 1. The Bureau of reclamation also stated that it "responds to occasional inquiries from 
recipients" for regulatory clarification and interpretation. Ibid. 

143 DOI/NPS Title VI Response, p. 2. The National Park Service stated that it has offered "numerous workshops over the years 
on various civil rights requirements." Ibid. 

144 DOI FY 1994 Implementation Plan, p. 7 

145 DOI Survey, Q. 53, p. 37. See also DOI/NPS Title VI Response, p. 2; DOI/WBR Title VI Response, p.1. The National Park 
Service stated that it provides assistance during State program reviews, site inspections, complaint investigations, and 
yearly workshops for recipients. The Bureau of Reclamation indicated that there had been a number of instances in which 
assistance was provided to managers and recipients in response to inquiries. 

146 43 C.F.R. § l 7.4(b)(l) (1993). 

147 U.S. Department of the Interior, Land and Water Conservation Fund (LWCF) Grants Manual (Title VI Guidelines), Chapter 
650.9 (no date), p. 3. These guidelines provide DOrs compliance requirements of Title VI. 

148 Ibid. 
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give State recipients Title VI responsibilities. 
OEO's Director stated merely that in continuing 
State programs, such as the land and water con
servation program, in which Title VI enforcement 
responsibility is delegated to State offices to en
sure subrecipient compliance, State enforcement 
actions are "reviewed periodically for sufficiency 
by the bureau or office extending Federal aid to 
the State."149 She further stated that "continuous 
Title VI compliance programs are in place at the 
State level" for programs in which Federal assis
tance is distributed to State and local govern
ments and such recipients are required by DOI to 
establish compliance review programs of their 
subrecipients. She explained that "[a]ll State ac
tions in this regard are monitored on an ongoing 
basis for sufficiency by the bureau or office ex
tending the Federal aid to the State."150 

Staff Training 
Since program staff, rather than civil rights 

staff, perform DOI's Title VI enforcement activ
ities, staff training is critical for an effective en
forcement effort. Generally, OEO, the National 
Park Service, the Fish and Wildlife Service, and 
the Bureau of Reclamation conduct some staff 
training.161 All new civil rights and equal 
employment opportunity staff at the Department 

receive training in civil rights compliance.152 In 
addition, employees in OEO and in 'bureaus with 
Title VI responsibilities receive annual train
ing.153 However, OEO provided the Commission 
with limited information on its staff training pro
gram. It provided no indication that it conducts 
regular and systematic training of its head
quarters or bureau staff responsible for Title VI 
enforcement activities.154 OEO also provided the 
Commission with a copy ofits training manual for 
Title VI and section 504 of the Rehabilitation Act 
of 1973. It contains copies of the Title VI statute 
and DOI's implementing regulations and brief 
synopses of DOI's complaint investigations, 
preaward and postaward compliance review and 
technical assistance procedures.155 The training 
manual does not indicate the date of its publica
tion and dissemination. 

The National Park Service indicated that its 
program staff who perform civil rights reviews 
attend a 1-week civil rights workshop at least 
once every 2 years. 156 Furthermore, the Director 
of the National Park Service's equal opportunity 
program maintained that "the present grants 
staff have, from this training and investigative 
experience, much more knowledge and skill with 
regard to the Federal assistance program than do 
EO Specialists."157 However, a periodic 1-week 

149 Stith letter, attachment, p. 10. 

150 Ibid., p. 11-12. The National Park Service stated that its grants staff and State recipient staff accomplish a basic civil rights 
review during regular program reviews once every 2 years and during preaward reviews. DOI/NPS Title VI Response, p. 2. 

151 DOI Survey, Q. 25(i), p. 19. 

152 Ibid., Q. 49, p. 36. 

153 Ibid., Q. 50, p. 36. 

154 OEO provided miscellaneous memoranda concerning intermittent training sessions, including an outline of scheduled 
activities for a two-day session in March 1993 entitled, "Federal Assistance Civil Rights Compliance Process"; an "ac
complishment report" for July 1990 through June 1991 listing two instances of inhouse bureau level civil rights training, a 
civil rights training "module" for staff and recipients on conducting compliance reviews, two civil rights workshops for all 
bureaus, and "hands-on" assistance to staff in the Fish and Wildlife Service; a memorandum concerning a civil rights 
workshop on September 22, 1993; and a memorandum regarding February 17, 1989 civil rights training. See DOI Supporting 
Documentation. Some of this information referenced Title VI; however, it did not provide information concerning the 
comprehensiveness of the training or its regularity. 

155 DOI, Office for Equal Opportunity, Enforcement ofTitle VIofthe Civil RightsActof19Mand§ 504 ofthe Rehabilitation Act 
0{1973. 

156 DOI/NPS Title VI Response, p. 3. 

157 Ibid. 
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training workshop is not s~cient training to 
develop a thorough understanding of Title VI and 
its enforcement.158 

The importance of maintaining trained civil 
rights staff becomes even more critical as DOI 
further decentralizes its civil rights enforcement 
program. DOI has assigned vital areas of enforce
ment such as onsite compliance reviews, to three 
bure~us' program staff who are not trained in 
external civil rights enforcement. They perform 
Title VI functions only as a collateral duty in 
conjunction with program reviews. Program staff 
may not have adequate expertise in Title VI en
forcement to identify noncompliance when con
ducting reviews and collecting and analyzing re
cipient data. This also may impede their ability to 
provide technical assistance and perform ade
quate community outreach and public education. 
DOI provided no indication that any of its or its 
bureaus' civil rights staff specializes in Title VI 
enforcement. Therefore, it is likely that no staff 
members conducting Title VI enforcement activ
ities have comprehensive knowledge of or exper
tise in Title VI. 

Data Collection and Reporting 
Requirements and Analysis 

OEO's has minimal data collection and report
ing requirements of its recipients. Like those of 
other agencies, OEO's Title VI regulations specify 
that each recipient should maintain and submit to 
the Secretary "such records ... at such times, and 
in such form and containing such information, as 
the Secretary or his designee may determine nec
essary" to determine the recipient's compliance 
status.159 However, OEO does not collect and ana
lyze racial and ethnic data, 160 require recipients 
to develop a system for establishing base data on 
eligible populations and beneficiaries or 'partici
pants,161 or require annual reporting by recip:, 
ients.162 During the 1980s, OEO was "barred 
from collecting racial data during its compliance 
reviews, and the issue has not been revisited since 
then.163 

Although OEO has failed to require a data 
collection system of its recipients, the Fish and 
Wildlife Service reported that it collects data in 
conjunction with postaward reviews and self
evaluation reports.164 The service uses the data 
"to ensure the equitable delivery. of recipient 
benefits and services to the various impacted 
demographic groups."165 

158 The Bureau of Reclamation indicated that it conducts training on an "as-needed" basis and expects to conduct "broader" 
training during the next two years. DOI/WBR Title VI Response, p. 1. 

159 43 C.F.R. § 17.5(b) (1993). 

160 DOI Survey, Q. 25(0, p. 18. 

161 Ibid., Q. 59. 

162 Ibid., Q. 62, p. 40. 

163 Fowler interview, p. 3. 

164 See DOI/FWS FY 1994 Civil Rights Implementation Plan, p. 16. The self-evaluation reports appear to be targeted at section 
504 of the Rehabilitation Act of 1973, and not at Title VI. 

165 DOI/FWS Title VI Response, p. 8. See also DOI/FWS FY 1994 Implementation Plan, p. 19. The_ Bureau of Reclamation 
indicated that it "will be expanding" its data collection activities to include Title VI. DOI/WBR Title VI .~s~onse, P· 1. It 
already has instituted a data management system related to enforcement of section 504 of the ~ehabilitat10n Act. U.S. 
Department of the Interior, Bureau of Reclamation, FY 1994-1997-Disability Rights Implementat10n Plan, p. 4 (hereafter 
cited as DOI/WBR Implementation Plan). 
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Civil Rights Implementation Plans 
The Commission reviewed DOI's Civil Rights 

Implementation Plans for the years 1990, 1992, 
1993, and 1994.166 The Commission was unable to 
obtain a copy of DOI's 1991 Civil Rights Imple
mentation Plan. The plans do not provide suffi
cient information for the Department of Justice to 
assess or the general public to understand the 
Department's approach to civil rights enforce
ment. For instance, the plans do not indicate that 
program staff, rather than civil rights staff, per
form most of the bureaus' Title VI enforcement 
activities. Furthermore, DOI did not appear to 
use the plans as a management and planning tool. 

Specifically, although DOI's Civil Rights Im
plementation Plans follow the basic outline pro
vided by the Department of Justice, the section on 
the Department's goals and objectives does not 
conform closely to the Department of Justice 
guidelines.167 DOI presented long-range goals 
with respect to federally assisted programs in 
1990, and it offered the same long-range goals in 
the 1992, 1993, and 1994 Civil Rights Implemen
tation Plans. These goals were: 

• to ensure that all covered programs and ac
tivities of the Department are in absolute com
pliance with all applicable civil rights require
ments, 

• to establish decentralized civil rights com
pliance and enforcement functions throughout 

all bureaus and offices administering Federal 
financial assistance programs, and 

• to have all federally assisted programs and 
activities of the Department covered by a con
tinuous program of civil rights compliance 
reviews.168 

DOI's Civil Rights Implementation Plans also 
specified several major objectives. However, the 
plans did not connect the objectives in any way to 
the long-range goals. With the exception of the 
1994 plan, DOI's plans did not have short-term 
objectives.169 

The reorganization of DOI's civil rights en
forcement function between 1990 and 1992 may 
have interrupted progress toward these goals. 
The progress report sections of the 1992 and 1993 
plans do not indicate that DOI made any progress 
towards achieving the major objectives outlined 
in the 1990 plan. However, these sections do re
port on a number of other civil rights enforcement 
activities undertaken by DOI during the interven
ing years. The progress report in the 1994 plan 
indicates progress towards decentralizing DOI's 
Title VI enforcement activities, but none towards 
expanding the coverage of its programs or ensur
ing that a continuous system of compliance re
views covered all federally assisted programs.170 

In addition to the departmentwide Civil Rights 
Implementation Plans submitted to the Depart
ment of Justice, the Commission reviewed the 
Fish and Wildlife Service's fiscal year 1994 Civil 

166 The Commission also reviewed the Fish and Wildlife Service's fiscal year 1994 Civil Rights Implementation Plan. The Fish 
and Wildlife Service did not submit its plan to the Department of Justice. The National Park Service and the Bureau of 
Reclamatio~ did not prepare such plans, alt~ough they contributed to the preparation of the departmentwide plans. See 
~O~~_Title VI Respons~, p. 3; DOI/WBR Title VI Response, pp. 2, 3. The Bureau of Reclamation submits such a plan for 
its activities related to section 504 of the Rehabilitation Act. See DOI/WBR Implementation Plan. 

167 U.S: Department ofJustice, "Guideline for Agency Implementation Plans Required by Executive Order 12250 'Leadership 
and Coordination ofNondiscrimination Laws,"' (no date), p. 9. ' 

168 See DOI FY 1994 Implementation Plan, p. 14. 

169 See DOI FY 1990 Implementation Plan; DOI FY 1992 Implementation Plan; DOI FY 1993 Implementation Plan; DOI FY 
1994 Implementation Plan. 

170 See DOI FY 1994 Implementation Plan, pp. 16-18. 
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Rights Implementation Plan. The plan provides 
extremely detailed information on the organiza
tion of civil rights enforcement at the service,171 

as well as on the service's approach to major civil 
rights functions. 172 However, the sections of the 
plan that presented goals and objectives and 
progress towards meeting them are not as de
tailed. The goals and objectives were vague and 
did not contain measures of accomplishment or 
timeframes for accomplishing them. The plan did 
not relate its discussion of the service's progress 
to the stated goals and objectives. Although the 
Fish and Wildlife Service's plan provides consid
erable information about the service's Title VI 
enforcement program, the service did not appear 
to use the plan as a management tool. OEO's 
Director explained that DOI's more specific goals, 
objectives, and activities are addressed in annual 
workplans prepared by its Federal Assistance 
Team and Equal Opportunity Offices.173 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization-The Office for Equal Opportunity 
Finding: Title VI implementation, compliance, 
and enforcement at the U.S. Department of the 
Interior (DOI) lacks adequate leadership, coor
dination, oversight, and direction. Title VI civil 
rights enforcement is neither a priority nor an 
integral part of DOI's primary mission, goals, or 
objectives. 
Recommendation:The Secretary of the Interior 
must begin immediately to enforce Title VI and 
other civil rights provisions vigorously at the de
partmental level and provide leadership and di
rection to DOI's bureaus to ensure that they es
tablish effective civil rights enforcement 
programs. The Secretary also must ensure that 
sufficient funds and staff resources are committed 

171 DOI/FWS FY 1994 Implementation Plan, pp. 3--4. 

172 Ibid., pp. 4-20. 

173 Stith letter, attachment, p. 12. 

174 Seep. 387. 

to fulfill DOI's legal obligation to enforce Title VI. 
The Secretary, through the Deputy Secretary, 
should take immediate action to evaluate 
whether the National Performance Review or con
gressional downsizing mandates may adversely 
impact on its ability to enforce civil rights in DOI's 
federally funded programs and activities. The 
Secretary should continue to seek ways ofimprov
ing the effectiveness and efficiency of its civil 
rights staff; however, those efforts should not im
pede DOI's ability to develop uniform and com
prehensive policy concerning Title VI enforce
ment and proactively to direct and monitor the 
operational civil rights enforcement activities 
performed at the bureau level. 
Finding: The Director of the Office for Equal 
Opportunity (OEO) is several levels removed 
from the Secretary of the Interior in DOI's chain 
of command. Consequently, she is not in a suffi
cient position within the Department to ensure 

•that civil rights enforcement is as much of a 
pri_ority at DOI as other departmental respon
sibilities, such as policy and budget develop
ment.174 

Recommendation:DOI should make OEO inde
pendent of other offices responsible for imple
menting projects that are subject to civil rights 
compliance. OEO should serve as a "watchdog'' 
over these other offices, analogous to the role of 
the Office of the Inspector General, to ensure that 
all DOI initiatives, plans, programs, and activ
ities, both external and internal, originatingfrom 
other offices, such as the Office of Policy, Manage
ment, and Budget, comply with the civil rights 
provisions that OEO must enforce. As part ofthis 
rearrangement, OEO's Director should necessari
ly report directly to the Secretary, as do other 
office heads, in order to ensure that civil rights 
enforcement is of equal priority at DOI as other 
agency responsibilities. 
Finding: OEO's role involves developing policy 
for and providing guidance and direction to DOI's 
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bureaus.175 However, OEO does not have a sep
arate unit for policy development.176 Further
more, it c;loes not have independent legal staff. In 
order to develop the regulations, guidelines, poli
cies, and procedures critical to its TitleVI enforce
ment program, OEO must rely upon the assis
tance ofDOrs Office of the Solicitor. If the Office 
of the Solicitor has other priorities, OEO may face 
delays in making necessary legal modifications 
and improvements to its Title VI enforcement 
structure.177 

Recommendation: OEO should have a separate 
unit for policy development and programmatic 
guidance. The unit should oversee all aspects of 
DOrs policy development and dissemination for 
civil rights enforcement. Also, it should provide 
policy, programmatic, and legal guidance and 
support to DOrs bureaus and to other OEO staff 
members. DOI should provide the unit with the 
authority and responsibility for modifying and 
maintaining DOfs Title VI regulations, guide
lines, policies, and procedures. DOI should assign 
necessary legal staff to this unit to perform the 
legal work, including regulatory and other legal 
interpretation and guidance, crucial to compre
hensive, efficient, and successful external civil 
rights enforcement. 
Finding: OEO has decentralized its external civil 
rights enforcement program so that DOfs bu
reaus now perform all civil rights enforcement 
procedures. OEO remains responsible for over
seeing and monitoring the bureaus' enforcement 
efforts, in addition to providing them with policy 
guidance.178 The Commission commends DOI's 
efforts to effectuate a more efficient Title VI en
forcement program. However, in order to ensure 
uniform and comprehensive Title VI enforcement, 
OEO must assume an active role in overseeing, 
coordinating, and monitoring bureau staff. OEO 
provided no indication that it has instituted a 

175 See note 29. 

176 Seep.387. 

177 Seep. 388. 

178 See note 29. 

179 Seep.388. 

regular or comprehensive system of oversight, 
coordination, and review of the bureaus. It does 
not have a unit devoted specifically to those func
tions.179 It does not coordinate data collection and 
analysis among the bureaus, nor does it assist 
DOI bureaus with overall planning fo civil rights 
enforcement. In addition, OEO provided no in
dication that it regularly and thoroughly trains 
bureau staff responsible for Title VI enforcement. 
Recommendation: Since OEO remains ulti
mately responsible for ensuring external civil 
rights enforcement in DOfs federally assisted 
programs, it must implement a systematic over
sight and monitoring program of Title VI enforce
ment work being performed in DOI's bureaus. It 
should create a unit devoted to thatfunction. That 
unit should be responsible for the operational 
planning and overall development of fiscal year 
goals and objectives for DOI's civil rights enforce
ment efforts. The unit must regularly and thor
oughly evaluate the work performed by bureau 
staff to ensure that Title VI implementation and 
enforcement procedures are being adequately ex
ecuted. It must assess the efficiency and effective
ness of the bureaus at meeting the goals and 
objectives. It should function as the central data 
bank for DOI's information on recipient compli
ance with Title VI, and it should maintain an 
information system that collects data from the 
bureaus. The unit also must ensure that the bu
reau staff performing enforcement and compli
ance procedures are thoroughly trained. This re
quires either regular training by OEO or training 
by the bureaus that OEO should oversee. 
Finding: DOI's federally assisted program civil 
rights enforcement program is currently being 
reviewed in a "reinvention laboratory," as part of 
the National Performance Review. The Commis
sion commends any efforts by DOI to make its 
external civil rights enforcement program more 
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efficient. However, OEO must continue to ensure 
uniform and comprehensive enforcement pending 
the results and recommendations of the review 
and pending the proved success of any ensuing 
efficiency measures.180 

Recommendation: In considering how to im
prove its civil rights enforcement program, DOI 
should not limit its focus only to issues of stream
lining. DOI should also consider whether it needs 
to devote additional resources to its civil rights 
enforcement effort. DOI should conduct• a thor
ough assessment of its civil rights workload and 
responsibilities and the. necessary resources for 
fulfilling these responsibilities, particularly those 
responsibilities associated with Title VI enforce
ment. In addition, until measures aimed at mak
ing civil rights enforcement at DOI more efficient 
are proved successful, OEO should be actively 
directing, monitoring, and 'ensuring Title VI en
forcement. 

Organization-DOI Bureaus 
Finding: OEO has delegated Title VI enforce
ment responsibilities to three of DOI's bureaus, 
the National Park Service, the Fish and Wildlife 
Service, and the Bureau of Reclamation. For 
DOI's other bureaus, OEO has not delegated sim
ilar responsibilities and it also does not conduct 
Title VI enforcement activities on their behalf. 
Thus, effectively, the programs of DOI's other 
bureaus are not subject to OEO's Title VI enforce
ment program. As a result, OEO cannot ensure 
that these programs are operated in compliance 
with Title VI. 

OEO's reasons for not having Title VI pro
grams for these bureaus are unclear and uncon
vincing. The position that Title VI does not apply 
to all of its federaily assisted programs because 
some of them do not have readily identifiable 
beneficiaries is misguided. Whether OEO's pro
grams have identifiable intended beneficiaries is 
immaterial to whether they are subject to the 
nondiscrimination requirement of Title VI. Since 
OEO's programs potentially.have adverse or ben
eficial impacts on protected groups, even if those 

180 See p. 389. 

181 See pp. 389-90. 

affected are not intended beneficiaries of the pro
grams, the programs need to be operated in com
pliance with Title VI. Similarly, OEO's contention 
that the federally assisted programs of its other 
bureaus are not subject to Title VI because they 
are not designated for specific purposes also is 
erroneous. OEO's final reason for not ensuring 
Title VI enforcement in the federally assistance 
programs of these bureaus is that their recipients 
also receive funding from other bureaus or other 
Federal agencies, the Title VI enforcement re
sponsibility for which has been delegated to the 
Department of Education or one of DOI's three 
lead bureaus. However, OEO remains ultimately 
responsible for ensuring that to the extent DOI 
distributes Federal funds, those funds are utilized 
in a nondiscriminatory fashion and comply with 
the requirement of Title VI. Therefore, it is inade
quate for OEO to abdicate totally its responsi
bility related to such programs.181 

Recommendation: OEO should implement ac
tive Title VI enforcement programs for each of 
DOI's bureaus that administer Federal financial 
assistance. To the extent feasible, OEO should 
delegate Title VI responsibilities to the other bu
reaus in a manner similar to its current agree
ments with the National Park Service, the Fish 
and Wildlife ;Service, ~d the Bureau of Reclama
tion. However, as OEO delegates Title VI enforce
ment responsibilities to these bureaus, it should 
ensure that it has sufficient staff and other re
sources to provide effective Title VI coordination 
and oversight for these additional bureaus. 
Similarly, if Title VI enforcement responsibility 
for a bureau's programs has been delegated to 
another bureau or to the Department of Educa
tion, OEO should ensure that the bureau, never
theless, monitors Title VI enforcement for the 
federally assisted programs and activities it is 
responsible for operating. 
Finding: In the three bureaus that have been 
delegated Title VI.enforcement responsibilities as 
part of OEO's decentralization, daily Title VI en
forcement activities are performed by program 
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administration staff operating out of the bureaus' 
grant-making offices, rather than staff assigned 
solely to external civil rights enforcement. The 
Commission commends OEO's efforts to make its 
civil rights enforcement effort more efficient 
through decentralization. However, in order to 
ensure uniform and successful Title VI enforce
ment, these program management staff must be 
regularly and comprehensively trained in Title VI 
implementation and enforcement, particularly in 
conducting key activities, such as preaward and 
postaward compliance reviews, technical assis
tance to DOI recipients, public outreach and com
munity education, complaint investigations, and 
compliance agreements. In addition, because 
these program administration staff conduct their 
Title VI compliance activities as a collateral duty 
to regular program activities, they are unlikely to 
devote adequate time to Title VI enforcement. 
OEO must develop a plan for ensuring that staff 
do not place the responsibility of meeting program 
objectives above enforcing civil rights in those 
same programs.182 

Recommendation: OEO should not rely exclu
sively on program management personnel to con
duct operational Title VI enforcement activities: 
Each of the bureaus should have fully trained 
external civil rights enforcement specialists as
signed to conducting such activities and ensuring 
Title VI enforcement in the programs adminis
tered by the program personnel. The bureaus' 
civil rights personnel should take primary respon
sibility for conducting complaint investigations 
and compliance reviews of recipients, as well as 
providing technical assistance and public out
reach and education. The program personnel 
should assist in these efforts by incorporating 
civil rights issues into their regular program 
review, technical assistance, and public outreach 
and education activities. To the extent that pro
gram management staff participate in Title VI 
enforcement, OEO must ensure that they are ade
quately trained in external civil rights enforce
ment activities. 

182 See pp. 389-90. 
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Budget, Staffing, and Workload 
Finding: OEO has not instituted a mechanism 
for managing resources devoted specifically to 
Title VI enforcement. Not only does it not allocate 
a part of its budget for activities associated with 
external civil rights, and particularly Title VI, 
enforcement in its federally assisted programs 
and activities, it also does not maintain records of 
its Title VI expenditures. Hence, OEO cannot 
determine whether the resources it devotes to 
Title VI activities are increasing or decreasing 
relative to the resources it devotes to its other 
responsibilities. This impedes OEO's ability to 
engage in systematic planning for its Title VI 
enforcement program.183 

Recommendation: OEO should develop an in
formation management system that enables it to 
track its Title VI expenditures separately from its 
expenditures on other civil rights activities. This 
system should include data on expenditures of the 
bureaus as well as OEO's. This system should be 
used by OEO's program planning staff in their 
management planning activities. For instance, 
the information should be used in the develop
ment of annual civil rights enforcement plans. 
The information system should help guide OEO's 
resource allocation among civil rights enforce
ment activities. Furthermore, OEO should use 
this information to demonstrate the significance 
of increased or decreased resources on Title VI 
enforcement. 
Finding: OEO has only five external civil rights 
staff. Three of these staff have been detailed to the 
Fish and Wildlife Service; and one has been as
signed to the National Park Service. Only one 
remains located in OEO. Other than these five 
external civil rights staff, both OEO and the 
bureaus have only program administration and 
internal civil rights staff to execute Title VI 
enforcement procedures. Two external civil rights 
staff members in OEO are clearly inadequate for 
ensuring that the federally assisted programs 
operated by DOI's nine bureaus are all operated 
in compliance with Title VI. Similarly, the five 
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external civil rights staff located in the two 
bureaus are inadequate to ensure comprehensive 
Title VI enforcement. 184 

Recommendation: To the extent that OEO 
must assign external civil rights enforcement re
sponsibilities to program administration and 
other staff, it must ensure that such staff are 
regularly and comprehensively trained in Title VI 
enforcement procedures. In the bureaus, not only 
must such staff be trained, but they also must be 
monitored and guided by external civil rights en
forcement staff in OEO. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: DOI has not revised or modified the 
Department of Education's model regulations to 
ensure their application to DOI's federally as
sisted programs. In particular, the regulations 
retain numerous education-related examples that 
are irrelevant to DOI's federally assisted pro
grams and activities and do not include examples 
that are specific to DOI programs and activities. 
In addition, DOI's regulations are outdated. They 
do not incorporate clarifications to Title VI's cov
erage and fund termination provisions made by 
the Civil Rights Restoration Act of 1987. They 
also do not include an updated appendix listing all 
of DOI's federally assisted programs and, there
fore, do not specify thoroughly all of the DOI 
programs covered by Title VI.185 

Recommendation: DOI should revise and up
date its Title VI regulations to delete education
related examples that are not relevant to DOI 
programs, to incorporate examples illustrating 
Title VI's application to DOI's federally assisted 
programs and activities, and to reflect the clari
fications made by the Civil Rights Restoration Act 
of 1987. In addition, DOI should publish annually 
a revised list of its federally assis_ted programs in 
the Federal Register. 

184 See p. 391. 
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Guidelines 
Finding: For most of DOI's federally assisted 
programs, DOI has never prepared Title VI 
guidelines, as required by the U.S. Department of 
Justice. Furthermore, for those programs where 
DOI has issued Title VI guidelines, the guidelines 
are outdated. For instance the guidelines for the 
National Park Service programs do not reflect 
DOI's current decentralized Title VI enforcement 
structure. Therefore, the guidelines do not pro
vide the necessary guidance to recipients on DOI's 
current Title VI enforcement policies and prac
tices.186 

Recommendation:DOI should immediately up
date its existing Title VI guidelines to reflect the 
current structure and process of Title VI enforce
ment at the agency. DOI should also issue guide
lines for each of its other federally assisted pro
grams. Specifically, the guidelines should outline 
the relative responsibilities ofOEO, the bureaus' 
civil rights offices, the bureaus' program offices, 
and recipients for ensuring Title VI compliance in 
the areas of preaward- and postaward compliance 
reviews; complaints processing; data collection, 
reporting, and analysis; technical assistance; and 
outreach and education. The guidelines should 
include a description of the specific types of data 
recipients must collect and report to OEO. In 
addition, the guidelines should also indicate 
clearly what actions constitute a violation of Title 
VI, with- specific examples related to the DOI 
program covered by the guidelines. For continu
ing State programs, DOI's guidelines should de
lineate clearly the States' Title VI compliance 
responsibilities. In particular, they should re
quire States to submit methods of administration 
for DOI approval, as well as provide DOI with 
Title VI self-assessments and compliance plans 
on a _regular basis. 

Policies 
Finding: OEO has not fulfilled its mandate to 
provide leadership and coordination on Title VI to 
DOI's bureaus by issuing regular policy guidance 
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interpreting Title VI and analyzing e:rp.erging 
issues affecting Title VI enforcement. For in
stance, DOI has not issued policy directives con
cerning several critical areas of Title VI enforce
ment, including the implications of the Civil 
Rights Restoration Act of 1987 and the extent to 
which Title VI prohibits employment discrimina
tion in the administration of DOI's federally as
sisted programs.187 

Recommendation:: OEO should provide fre
quent policy guidance on Title VI and other civil 
rights statutes to clarify their meaning and im
plications for DOI's bureaus, DOI recipients, in
tended beneficiaries of DOI programs, and the 
general public. For instance, OEO should issue 
policy guidance explaining the implications of the 
Civil Rights Restoration Act for DOI's Title VI 
enforcement. OEO should also issue guidance 
clarifying that all of DOI's federally funded pro
grams are subject to the nondiscrimination re
quirements of Title VI, including programs that 
do not have clearly identifiable intended bene
ficiaries, block grants, and other State
administered programs that provide funds gen
erally without designating particular programs or 
activities. 

Procedures 
Finding: DOI's Title VI enforcement procedures, 
published in a Department ~anual, are outdated. 
They do not reflect DOI's current Title VI enforce
ment structure, especially its current decentral
ized Title VI enforcement structure.188 

Recommendation: OEO should proceed imme
diately to develop a Title VI enforcement manual 
that details the OEO's current Title VI enforce
ment procedures. The manual should provide 
detailed information on the responsibilities of 
OEO, the bureaus'·civil rights and program staff, 
including thorough explanations of every imple
mentation and enforcement procedure, such as 
collecting assurances of nondiscrimination; con
ducting preaward and postaward compliance re
views; processing and investigating complaints; 

187 See p. 393. 
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performing community outreach, public educa
tion, and technical assistance; and negotiating 
and monitoring compliance agreements. The pro
cedures manual should not only provide detailed 
step-by-step instructions for conducting civil 
rights reviews and investigations, it should also 
detail the types of information staff should con
sider during such the reviews and investigations 
and provide examples of the persons and sources 
staff should contact for information, such as pro
gram participants, intended beneficiaries, and in
terested community groups. It should also outline 
the analyses that staff should conduct to ensure 
compliance with Title VI. 

Process of Title VI Enforcement 
OEO Oversight of the Bureaus 
Finding: Because OEO has decentralized its civil 
rights enforcement structure and delegated the 
operational responsibility for Title VI enforce
ment to staff in DOI's bureaus, it must institute a 
comprehensive and regular oversight and mon
itoring system. Otherwise, it cannot ensure that 
the federally assisted programs operated by DOI 
bureaus are in compliance with the non
discrimination requirement of Title VI. Current
ly; OEO's oversight of the three bureaus thathave 
been delegated Title VI enforcement responsibil
ities is neither comprehensive or sufficiently fre
quent. To the contrary, OEO's monitoring of the 
bureaus' enforcement programs is limited to a 
paper review of self-assessment reports and let
ters of finding submitted to OEO by the bureaus. 
OEO does not conduct onsite reviews of the bu
reaus' Title VI enforcement programs, nor does it 
review the bureaus' compliance review files to 
assess the quality of the bureaus' reviews. Fur
thermore, OEO does not have sufficient contact 
with the bureaus, their program offices, and their 
recipients to determine the type of technical assis
tance or training that may be necessary to im
prove their Title VI enforcement efforts.189 
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Recommendation: OEO should develop a sys
tem for oversight and monitoring of the DOI bu
reaus' Title VI enforcement activities, including, 
but not limited to, periodic onsite reviews of the 
bureaus' Title VI enforcement programs. During 
its onsite reviews, OEO should review the bu
reaus' complaint files and compliance review files, 
evaluate the bureaus' data collection, interview 
program staff and recipients, and issue a report 
with findings and recommendations for improve
ment. In addition to periodic reviews of the bu
reaus' Title VI compliance and enforcement pro
grams, OEO should conduct annual reviews of 
Title VI self-assessments provided by the bureaus 
and provide the bureaus with regular staff train
ing and technical assistance on Title VI. 

Preaward Reviews 
Finding: OEO does not appear to have a uniform 
policy requiring preaward reviews of all ap
plicants before Federal funding is approved. Of 
DOI's nine bureaus, only the National Park Ser
vice and the Fish and Wildlife Service conduct 
preaward reviews. Furthermore, the information 
OEO submitted to the Commission suggests that 
most of DOI's preaward reviews are perfunctory 
reviews based on a Title VI checklist, rather than 
comprehensive assessments of compliance with 
Title VI. 190 

Recommendation: OEO should ensure that 
each of its major federa11y assisted programs in
corporates preaward Title VI reviews as an in
tegral part of the compliance process. These pre
award reviews should consist of more than a cur
sory check that the applicant has submitted a 
Title VI assurance. They should be conducted in 
sufficient depth to allow OEO to make a deter
mination, before bureaus release Federal funds, 
that applicants are in compliance with Title VI 
and with DOI's Title VI regulations. Accordingly, 
preaward reviews should include an analysis of 
program data and other information supplied by 
the applicants. Staff should consider in its pre
award reviews whether the applicant provides 
equal access to its programs to all protected 

190 Se.e pp. 396-97. 
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groups. For large projects, such as new parks or 
large construction projects, OEO should assess 
whether they have an adverse impact on ~y 
racial or ethnic minority group. 

Postaward Reviews 
Finding: OEO conducts no postaward desk-audit 
reviews ofrecipients. The failure ofOEO and DOI 
bureaus to utilize postaward desk-audit reviews 
as a means of determining recipients' compliance 
status indicates a misuse of resources, since such 
reviews enable funding agencies to examine more 
recipients with fewer staff and resources than 
onsite investigations. 191 

Recommendation: OEO should develop and im
plement procedures for integrating postaward 
desk-audit reviews into its civil rights enforce
ment process. As part of this effort, OEO should 
ensure that it collects, on a regular basis, suffi
cient information from its recipients to conduct 
meaningful desk-audit reviews of their federally 
funded programs. Such information includes data 
on program participants and the eligible popula
tion by race, color, and national origin, as well as 
data on the ethnic composition of communities 
affected by the recipient's programs. Desk-audit 
reviews should be used both as a means of detect
ing potential Title VI violations and to assist OEO 
in selecting recipients needing more comprehen
sive onsite investigations. 

Onsite Compliance Reviews 
Finding: Although DOI's bureaus conduct onsite 
compliance reviews, those reviews do not con
stitute the comprehensive civil rights compliance 
investigations contemplated by the Department 
of Justice. Because they are generally conducted 
by program management staff during the course 
ofroutine program inspections, DOI's compliance 
reviews have several critical deficiencies: 

• They are not conducted by civil rights staff 
who understand the requiremen,ts of Title VI 
and who have experience uncovering illegal 
discrimination. 
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• They are limited in scope to the types and 
amount of information that can be discovered 
easily during the course of a project inspection, 
essentially information indicated on a civil 
rights checklist. 
• They review only the project within a system 
that received Federal funds, rather than 
reviewing the entire system, as required by 
Title VI under the Civil Rights Restoration 
Act.192 

Recommendation: Although OEO and DOI's 
bureaus should continue to monitor civil rights 
compliance during the course of its project re
views, they also should develop and implement 
procedures specific to conducting comprehensive 
Title VI and other external civil rights compliance 
reviews of funding recipients. Such reviews 
should include a broad investigation of the re
cipients' programs and practices, including those 
that are not funded directly by DOI. The reviews 
should include extensive interviews with re
cipients' staff, program participants, affected 
parties, and interested community groups, as well 
as a thorough analysis of data collected by the 
recipients. The reviews should be conducted by 
trained civil rights personnel from DOI's bureaus 
or from OEO, not by coIIateral-duty program staff 
who receive limited training in general civil rights 
issues. 

Outreach and Education 
Finding: OEO's community outreach and public 
education efforts related to Title VI are limited. 
OEO has developed and distributed a multilin
gual civil rights poster and several civil rights 
brochures. However, OEO does not engage in any 
other meaningful outreach and education effort. 
DOI's bureaus also conduct little Title VI out
reach and education. Of the three bureaus with 
active Title VI enforcement programs, only one, 
the Fish and Wildlife Service, does anything more 
than display DOI's civil rjghts poster. An indica
tion that DOI's Title VI outreach and education 
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efforts are insufficient is that DOI receives few 
Title VI complaints.193 

Recommendation: OEO should take the lead in 
developing a comprehensive Title VI community 
outreach and public education,program for DOI. 
To do this, OEO should develop specific plans and 
strategies for ensuring that members of the public 
are informed of the rights afforded them by Title 
VI. In addition, each of the DOI bureaus admin
istering federally funded programs and respon
sible for Title VI enforcement activities should 
take proactive steps to inform recipients, in
tended beneficiaries, and affected groups on how 
Title VI applies to their programs. Such steps 
should be more extensive than displaying DOI's 
equal opportunity poster and distributing civil 
rights brochures. For example, DOI bureaus 
should make regular contacts with groups af
fected by their programs to ensure that they are 
aware that programs are covered by Title VI,_ of 
what constitutes a violation of Title VI, and ofhow 
to file a Title VI complaint. 

Complaint Investigations 
Finding: OEO's Title VI complaint investiga
tions generally do not detect discrimination. 
Thus, OEO's complaint investigations may not 
sufficiently comprehensive to discover violations 
of Title VI.194 

Recommendation: OEO and DOI's bureaus 
should develop and implement complaint inves
tigation procedures and a quality assurance re
view process that ensure that all complaints of 
discrimination are thoroughly investigated before 
a final agency decision is issued to the complain
ant and recipient. 

Technical Assistance 
Finding: As part of its mandate to provide coor
dination and oversight of the Title VI enforcement 
programs of DOI's bureaus, OEO is charged with 
providing technical assistance to the bureaus. 
However, the extent of OEO's technical 
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assistance activity is limited by the size of its 
external civil rights enforcement staff.195 

Recommendation: OEO should develop a reg
ular and systematic technical assistance program 
for staff in the bureaus assigned to perform Title 
VI enforcement procedures. To accommodate its 
limited resources, OEO should provide such assis
tance during the course of its regular onsite mon
itoring reviews ofbureaus' programs. OEO should 
also provide technical assistance on complicated 
or emerging issues to all recipients on a periodic 
basis, through telephone contacts, written com
munications, civil rights conferences, and other 
appropriate forums. In addition, OEO should del
egate the responsibility for providing technical 
assistance to funding recipients to the bureaus. In 
order to ensure that such assistance is adequate, 
staff in the bureaus must be trained in external 
civil rights enforcement and must be monitored 
by OEO to ensure proper performance of their 
technical assistance and other enforcement 
duties. 

Oversight of Continuing State 
Programs 
Finding: DOI's Title VI regulations require that 
State recipients provide methods of adminis
tration showing how they intend to ensure com
pliance with Title VI and DOI's Title VI regula
tions. DOI's guidelines for the land and water 
conservation fund include more detailed require
ments of States. Aside from the guidelines for this 
·program, DOI's guidelines do not give State 
recipients Title VI responsibilities. OEO does not 
actively monitor States' compliance with Title VI. 
Therefore, it cannot ensure that its continuing 
State programs are in compliance with DOI's re
quirements. Since DOI distributes most of its 
funding through continuing State programs, 
DOI's failure to ensure that the States are in 
compliance with Title VI is critical.196 

Recommendation: OEO and DOI's bureaus 
should require that States operating continuing 

Hl5 See p. 401. 
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State programs funded by DOI submit methods of 
administration for review and approval. Further
more, OEO should ensure that States submit an
nual Title VI self-assessments reporting on their 
compliance with Title VI. The methods of ad
ministration and the Title VI self-assessments 
should be reviewed by civil rights specialists in 
the bureaus. The oversight and monitoring func
tions performed by those staff should, in turn, be 
monitored and evaluated by OEO. In addition, the 
bureaus' civil rights staff should conduct periodic 
onsite reviews of continuing State programs to 
ensure that they are in compliance with Title VI. 
They should provide technical assistance during 
the course of these reviews, and provide to the 
States a report assessing their Title VI compli
ance status and recommending improvements to 
their Title VI compliance programs. 

Staff Training 
Finding: OEO provides no regular or comprehen
sive training to its staff, particularly to bureaus' 
program administration staff who are assigned 
Title VI enforcement responsibilities. Thus, 
OEO's Title VI enforcement activities are gen
erally performed by poorly trained staff at the 
expense of the quality of its Title VI enforcement 
program.197 

Recommendation: DOI should allocate the nec
essary budget resources and undertake steps to 
ensure that all of its staffreceive adequate train
ing on Title VI law; implementation and enforce
ment procedures, such as conducting Title VI 
compliance reviews and complaint investigations; 
and types of discrimination proscribed by Title VI. 
OEO should provide all civil rights staff with 
comprehensive civil rights training and regular 
update training. Furthermore, OEO should en
sure that bureaus' program staff with Title VI 
enforcement responsibilities possess a thorough 
foundation in Title VI compliance and enforce
ment, with annual training thereafter. 
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Data Collection, Reporting, and 
Analysis 
Finding: OEO and DOI's bureaus do not actively 
or regularly collect and analyze data from funding 
recipients. OEO does not require its recipients to 
collect or report any specific types of data to the 
Department. Therefore, OEO has totally aban
doned this crucial Title VI enforcement function. 
As a result, it cannot use several proactive Title 
VI enforcement mechanisms, including desk
audit preaward and postaward reviews. Further
more, it cannot conduct meaningful analyses ofits 
federally funded programs to ensure that its 
funds are distributed without regard to race, 
color, or national origin or to ascertain areas 
where potential Title VI problems exist. The Fish 
and Wildlife Service is an exception because it 
collects and analyzes data from its recipients 
through postaward reviews and self-assessment 
reports.198 

Recommendation: Bureau staff with Title VI 
enforcement responsibilities should regularly col
lect and analyze data from recipients as part of a 
proactive Title VI enforcement effort. That infor
mation should be reviewed by OEO as part of its 
monitoring of bureau enforcement performance. 
OEO should include in the Title VI guidelines for 
each of its programs detailed data collection and 
reporting requirements of its recipients. Each 
recipient should be required to collect data on 
eligible populations and applicants to and par
ticipants in its programs by race, color, or nation
al origin. Where appropriate, such as in continu
ing State programs or programs involving large 
projects, OEO should require more extensive re
porting from its recipients, such as Title VI self
assessment reports. These self-assessments 
should include an analysis of the demographic 
composition of the communities affected by the 
projects and programs. OEO should develop a 
uniform data system to allow it to collect and 
analyze recipients' data. 

198 See pp. 403-04. 
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Civil Rights Implementation Plans 
Finding: OE,o's Civil Rights Implementation 
Plans do not fulfill the objectives specified by the 
Department of Justice in its "Guideline for Agen
cy Implementation Plans Required by Executive 
Order 12,250, 'Leadership and Coordination of 
Nondiscrimination Laws."' They do not provide 
sufficient information for the Department of Jus
tice to assess the quality of DOI's Title VI en
forcement or for the general public to gain an 
understanding of the program. Furthermore, the 
plans show no indication of being used as a 
management tool by OEO. For example, the goals 
and objectives section of the plans do not follow 
the format prescribed in the Department of 
Justice's guideline, which requires that the goals 
and objectives be specific and that they include 
timetables and standards for accomplishment.199 

Recommendation: OEO should develop its Civil 
Rights Implementation Plans in accordance with 
the Department of Justice's "Guideline for Agency 
Implementation Plans Required by Executive Or
der 12250, 'Leadership and Coordination of Non
discrimination Laws."' The plans should be made 
available to the public and describe thoroughly 
DOI's Title VI enforcement program. They should 
include a discussion ofOEO's methods for select
ing recipients for compliance reviews, specific 
milestones for conducting reviews, procedures for 
handling complaints, and strategies for all com
pliance activities, such as outreach and educa
tion, training, and technical assistance. They 
should describe DOI's Title VI quality assurance 
programs. OEO should use its plans as a manage
ment tool, as the Department of Justice intended. 
Thus, the plans should include specific long-range 
and short-term goals and objectives, with mea
sures of accomplishment and timeframes for their 
achievement. The goals and objectives, as well as 
the projected timeframes, should be developed 
based on an analysis of available staff and 
budgetary resources, and specific resources 
should be designated for their accomplishment. 
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Chapter 11 

The U.S. Environmental Protection Agency 

The U.S. Environmental Protection Agency 
(EPA) provides roughly $4.3 billion of Fed
eral financial assistance under 44 different 

programs to approximately 1,500 recipients.1 

EPA's Federally Assisted Programs 
A number of offices at EPA have responsibility 

for administering Federal financial assistance 
programs: the Office of Air and Radiation; the 
Office of Water; the Office of Research and De
velopment; the Office of Administration; the Of
fice of PoIIution Prevention and Toxics; the Office 
of Solid Waste and Emergency Response 
(OSWER); the Office of Prevention, Pesticides, 
and Toxic Substances; the Office of Information 
Resources Management; and the Office of Envi
ronmental Education. 

EPA's federaily assisted programs include: 

• The air pollution control support program, 
operated by the Office of Air and Radiation, 
provides formula grants to help State and local 
government agencies implement effective air 
pol1ution control programs.2 

• The State reuoluing fund, administered by 
the Office of Water, provides capitalization 
grants, in the form of formula grants, to help 

transition States to State and local financing of 
municipal wastewater treatmentfacilities.3 

• The Office of Pollution Prevention and Toxics 
provides asbestos hazards abatement assis
tance, in the form of grants and loans, to local 
education agencies for the removal of asbestos 
in schools.4 

• The hazardous substance response trust fund, 
known as the Superfund, administered by 
OSWER, provides assistance, in the form of 
project grants, to States to identify and clean 
up hazardous waste sites. 5 

• OSWER also gives Superfund technical assis
tance grants to community groups to hire tech
nical advisors who assist with the technical 
aspect of assessing the potential risks of haz
ardous waste sites. 6 

• The pollution prevention grants program, op
erated by the Office of Prevention, Pesticides, 
and Toxic Substances, supports State and local 
poilution prevention efforts. 7 

• The State-EPA data management financial 
assistance program, operated by the Office of 

1 U.S. Environmental Protection Agency, "Fiscal Year 1994 Civil Rights Implementation Plan," p. 10 (hereafter cited as EPA 
FY 1994 Implementation Plan). 

2 Office ofManagement and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent ofDocuments: Washington, D.C., 1993), p. 660 (hereafter cited as Catalog ofFederal Domestic Assistance). 

3 Ibid., pp. 673-74. 

4 Ibid., p. 692. 

5 Ibid., p. 696. 

6 Ibid., p. 698. 

7 Ibid., p. 704. 
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Information Resources Management, provides eral public and to educate and empower commu
funding to States to improve the management nities particularly affected by environmentally 
and use of environmental data by government. 8 related health hazards.13 The Office of Research 

Environmental Justice 
Over the last 10 years, the concern that resi

dents of predominantly minority and low-income 
communities bear a disproportionate share of en
vironmentally related health risks has prompted 
increasing calls for "environmental justice."9 To 
address environmental justice issues, EPA cre
ated an Office of Envi:ronmental Justice (OEJ), 
charged with coordinating all of EPA's environ
mental justice efforts.10 Furthermore, EPA has 
begun to collect data necessary to determine 
whether some population groups are dis
proportionately exposed to health risks. EPA also 
is actively engaged in outreach and education to 
low-income communities and minority commu
nities on environmental justice issues.11 

Other EPA offices also have begun environ
mental justice initiatives.12 The Office of Solid 
Waste and Emergency Response (OSWER), con
vened an Environmental Justice Task Force, 
which recently issued a draft report asking EPA 
to achieve environmental protection for the gen-

and Development has begun a major survey pro
gram entitled the National Human Exposure As
sessment Survey. Other EPA offices are using 
census population data to determine the income 
and racial characteristics of persons residing near 
environmental hazard sitei,, and several offices 
have begun to improve their methodologies for 
measuring health risks.14 

Executive Order 12,898 
On February 11, 1994, President Clinton is

sued Executive Order 12,898, entitled "Federal 
Actions to Address Environmental Justice in Mi
nority Populations and Low-Income Popula
tions."15 Using language similar to that in Title 
VI, Executive Order 12,898 states the following: 

Each Federal agency shall conduct its programs, pol
icies, and activities that substantially affect human 
health or the environment, in a manner that ensures 
that such programs, policies, and activities do not have 
the effect of excluding persons (including populations) 
from participation in, denying persons (including pop
ulations) the benefits of, or subjecting persons 

s Ibid.. p. 706. 

9 See James H. Colopy, The Road Less Traveled: Pursuing Environmental Justice Through Title VI ofthe Civil Rights Act of 
1964, 13 Stanford Envtl. L.J. 125, 126-29 (1994). 

IO Clarice E. Gaylord, Director, Office of Environmental Equity, U.S. Environmental Protection Agency, letter to Bobby D. 
Doctor, Acting StalTDirector, U.S. Commission on Civil Rights, Apr. 13; 1993, attachment, "Responses by the Environmental 
Protection Agency to Questions by the United States Commission on Civil Rights on Environmental Equity and Civil Rights 
Enforcement," Q. 1, p. 2 (hereafter cited as Gaylord letter, attachments). 

11 Ibid., pp. 6-7. 

12 Ibid., pp. 3--4. 

13 Office of Solid Waste and Emergency Response, U.S. Environmental Protection Agency, OSWER Environmental Justice 
Task Force Draft Final Report, presented to Elliott P. Laws, Assistant Administrator, Office of Solid Waste and Emergency 
Response, U.S. Environmental Protection Agency, OSWER 9200.316 DRAFT, PB94-963224, EPA540/R-94/003, Apr. 25, 
1994 (hereafter cited as OSWER Draft Final Report). 

14 Gaylord letter, attachments, pp. 3--4. 

15 30 Weekly Comp. Pres. Doc. 276 (Feb. 14, 1994); Memorandum on Environmental Justice, 30 Weekly Comp. Pres. Doc. 279 (Feb. 
14, 1994). Executive Order 12,898 specifically states that it is "intended to supplement but not supersede" Executive Order 
12,250, "Leadership and Coordination of Nondiscrimination Laws." Exec. Order No. 12,898, § 6-6, 6-602, 30 Weekly Comp. 
Pres. Doc. 276, 279 (Feb. 14, 1994). See Exec. Order No. 12,250, 3 C.F .R. 298 (1981), reprinted in 42 U.S.C. § 2000d-1 (1988). 
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(including populations) to discrimination under, such 
programs, policies, and activities, because of their race, 
color, or national origin.16 

To assist the Federal agencies with their new 
responsibilities, Executive Order 12,898 estab
lished the Interagency Working Group on Envi
ronmental Justice under the leadership of the 
Administrator of EPA17 Under Executive Order 
12,898, each Federal agency must develop 
agencywide environmental justice strategies that 
identify and address disproportionately high and 
adverse human health or environmental effects 
on minority populations and low-income popula
tions.18 In addition, the Federal agencies, to the 
extent possible, must collect, analyze, and dis
seminate information about the health impact of 
their programs, policies and activities, by race, 
national origin, or income.19 Executive Order 
12,898 imposes several new responsibilities on 
the Federal agencies; however, it does not create 
any independent right to judicial review of the 
compliance or noncompliance actions of the 
United States or its agencies or officers. 20 Instead, 
Executive Order 12,898 is "intended only to im
prove the internal management of the executive 
branch."21 

EPA views Executive Order 12,898 as a strong 
statement of the administration's commitment to 

achieving environmental justice and as a guide to 
agencies' understanding and integration of.envi
ronmentaljustice in their policies, programs, and 
daily activities. 22 

Enforcing Environmental Justice and Title VI 
The Presidential memorandum issued with 

Executive Order 12,898 emphasizes that existing 
civil rights laws, such as Title VI, and environ
mental laws should be used to address environ
mental hazards in minority communities and low
income communities. 23 Because section 2-2 of Ex
ecutive Order 12,898 and Title VI of the Civil 
Rights Act of 1964 focus on protecting individuals 
from exclusion from participation in, denial of 
benefits of, or subjection to discrimination in fed
erally funded programs on the basis ofrace, color, 
or national origin, enforcement of both initiatives 
will overlap. Title VI enforcement is ''but one part 
ofthe Agency's overall efforts to 'enforce' environ
mental justice,"24 and, similarly, environmental 
justice is only one area in which Title VI enforce
ment applies. 

OSWER and EPA generally have provided 
some clarification on the nexus between these two 
civil rights enforcement efforts within the 
Agency. With respect to Title VI, the OSWER 
report issued by the. Environmental Justice Task 
Force in 1994 notes that under its authorizing 

16 Exec. Order No. 12,898, § 2-2, 30 Weekly Comp. Pres._I)oc, 276, 277 (Feb. 14, 1994). 

17 Id.§ 1-102, at 276. 

1s Id.§ 1-103, at 277. 

19 See id. § 3-302(c), at 278. 

20 Id.§ 6-609, at 279. 

21 Icl. 

22 Dan J. Rondeau, Director, Office of Civil Rights; Robert J. Knox, Deputy Director, Office of Environmental Justice; and Gary 
S. Guzy, J?eputy ?eneral Counsel, Office of General Counsel, U.S. Environmental Protection Agency, letter to Frederick D. 
Isler, Actmg Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Nov. 10, 1994, 
memorandum enclosure 1, pp. 8-9 (hereafter cited as EPA November 1994 response, enclosure 1). 

23 Memorandum on Environmental Justice, 30 Weekly Comp. Pres. Doc. 279, 280 (Feb. 14, 1994) (emphasis added). 

24 Carol ~-. Brown~r,. A~istrat?r, U.S. Environmental Protection Agency, letter to Mary F. Berry, Chairperson, U.S. 
Comm1ss1on on ~1vil Rights, Apnl 19, 1995, attachment, "Environmental Protection Agency, Comments on Chapters 4 and 
11 of Federal Title VI Enforcement to Ensure Nondiscrimination in Federally-Assisted Programs," p. 8 (hereafter cited as 
Browner letter, attachment). 
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statute, the Resource Conservation.and Recovery of race, color, or national origin and because EPA 
Actof1976,25 OSWER does not have the authority has integrated aspects of both enforcement ef
to withhold a permit from an applicant in non forts, this chapter evaluates the civil rights en
compliance with Title VI unless the noncompli forcement aspects of both programs. 
ance is related to the protection of human health 
and the environment.26 The report suggests sev Organization, Budget, Staffing, and 
eral interim strategies for ensuring compliance, Workload of EPA's Civil Rights 
such as requiring risk assessments and using Enforcement Functions 
early baseline health evaluations. The OSWER 

Organizationreport also recognizes the need for periodic review 
EPA's civil rights functions for environmental ofState programs to ensure compliance with Title 

justice and Title VI operate through the coordiVI and suggests that OSWER may help finance 
nated efforts of the Office of Civil Rights, thepostaward reviews conducted by the Office of 
Office of General Counsel, the Office of EnforceCivil Rights. 27 

ment and Compliance Assurance, and the OfficeEPA stated that "[t]he Title VI regulations ... 
of Environmental Justice.31 The Offices of Civil provide EPA the authority to promote environ
Rights, General Counsel, and Enforcement andmental equity policies,"28 but indicated that the 
Compliance Assurance share EPA's environmennondiscrimination provisions of Title VI were nar
tal justice responsibilities for complaint investirower than those addressed by "environmental 
gations and compliance reviews.32 The Office of justice."29 EPA has examined how it can use its 
Civil Rights works with the Office of Generalcivil rights compliance program to implement its 
Counsel on Title VI issues unrelated to environenvironmental justice program, and, in some as
mental justice. The Office of Civil Rights and thepects, it has integrated Title VI enforcement with Office of Environmental Justice provide technical the environmental justice program. 30 
assistance, staff training, outreach, and educaBecause EPA's environmentaljustice and Title tion for their respective issue areas. To ensureVI programs address discrimination on the basis 

25 42 U.S.C. §§ 6901-6992k (1988 & Supp. V 1993). 

26 OSWERDraftFinalReport, p.13. 

27 Ibid., pp. 13-16. 

28 Gaylord letter, attachments, Q. 11, p. 11. 

29 Ibid., Q. 16, pp. 13-14. 

ao Ibid., Qs. 14 and 15, pp. 12-13. See discussion below on p. 424 (EPA added four attorneys and one attorney detailee from 
the Department of Justice to OCR to conduct EPA's civil rights obligations and the civil rights aspects ofits environmental 
justice mandate.). See also discussion on p. 431 (A memorandum of understanding clarified the involvement of the Office of 
General Counsel, the Office of Enforcement and Compliance Assurance, the Office ofEnvironmentalJustice, program offices, 
and regional offices with investigations ofTitle VI environmental justice complaints by the Office of Civil Rights.). 

31 Although the Office of Environmental Justice does not perform enforcement activities in the context of complaint investiga
tions and compliance reviews, it does provide technical assistance, training, outreach, and education on environmental 
justice issues and Executive Order 12,898. Rodney Cash, Associate Director, and Daniel Searing, Attorney-Advisor, Office 
of Civil Rights; Tony Guadagno, Assistant General Counsel, and Mazy O'Lone, Environmental Justice Coordinator, Office 
ofthe General Counsel, Environmental Protection Agency, interview in Washington, D.C., May 8, 1995 (hereafter cited as 
EPA May 1995 interview). The Commission considers all ofthese activities as necessazy elements ofa Title VI enforcement 
program. 

32 The Office ofEnforcement and Compliance Assurance investigates noncivil-rights-related environmental justice complaints 
that do not raise Title VI claims. Browner letter, attachment, p. 8. 
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effective and efficient coordination on environ
mentaljustice issues, EPA is reevaluating its cur
rent organizational structure. 33 

Office of Civil Rights 
The Office of Civil Rights (OCR), located in 

EPA's Office of the Administrator, is primarily 
responsible for EPA's enforcement of Title VI. It 
also coordinates its environmental justice activ
ities with other EPA headquarters and regional 
offices through OCR's participation in a variety of 
work groups and meetings on implementation of 
Executive Order 12,898.34 Some OCR staff serve 
as members of the National Environmental Jus
tice Advisory Council's coordinating committee. 35 

OCR staff also participates with the Office of 
Enforcement and Compliance Assurance, the Of
fice of General Counsel, and the Office of Environ
mental Justice in the formulation of environmen
tal justice enforcement policies for the Task Force 
on Enforcement and Compliance of the Inter
agency Working Group.36 Furthermore, OCR, in 
consultation with the Office of General Counsel, 
advises EPA headquarters and regional program 

offices on the requirements of Title VI and Exec
utive Order 12,898, whenever necessary.37 

In addition to enforcing civil rights statutes 
pertaining to EPA's federally assisted and fed
erally conducted programs, 38 OCR is responsible 
for EPA's internal civil rights activities, such as 
equal employment opportunity, affirmative ac
tion, and special emphasis programs within EPA 
and Title VII discrimination complaints brought 
by employees against the Agency. Although EPA 
is not a designated agency under Title II of the 
Americans with Disabilities Act of 1990,39 OCR 
does receive disability complaints. It researches 
those complaints to determine whether EPA has 
jurisdiction and refers complaints to appropriate 
agencies.40 

OCR is headed by a Director who reports offic
ially to the Administrator of EPA However, for 
daily routine matters, the Director reports to 
EPA's Deputy Chief of Staff, who is two levels 
removed from the Administrator.41 This reporting 
structure, which EPA maintains is "good manage
ment,"42 suffices for the ordinary, day-to-day con
cerns of the civil rights enforcement functions. 

33 Ibid., p. 9. 

34 Ibid., p. 11. 

35 Ibid. 

36 Ibid. 

37 See Gaylord letter, attachments, p. 11. 

38 These include: Title VI of the Civil Rights Act o{ 1964, Pub. L. No. 88--352, 78 Stat. 252 (codified as amended at 42 U.S.C. 
§§ 2000d to 2000d-7 (1988)); section 13 of the Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 
86 Stat. 903 (codified at 33 U.S.C. § 1251 (1988)); Title IX ofthe Education Amendments of 1972, Pub. L. No. 92--318, Title 
IX, 86 Stat. 373 (codified as amended at 20 U.S.C. §§ 1681-1688 (1988)); the Age DiscriminationinEmployment Act of 197!5, 
Pub. L. No. 94-135, 89 Stat. 728 (codified as amended at 42 U.S.C. §§ 6101-6107 (1988)); section 5,Q4 ofthe Rehabilitation 
Act of 1973, Pub. L. No. 93-112, title V, § 504, 87 Stat. 394 (codified as a~ended at 29 U.S.C. § 794 (1988 & Supp. V 1993)). 
See U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments and Agencies Responsible for the 
Enforcement of Title VI of the Civil Rights Act of 1964, December 1993, completed by the U.S. Environmental Protection 
Agency, Q. 22, pp. 17-18 (hereafter cited as EPA Survey). 

39 Pub. L. No. 101--336, 104 Stat. 327, 337 (codified at 42 U.S.C. §§ 12,131-12,134 (1988). See Browner letter, attachment, 
p. 2. 

40 Browner letter, attachment, p. 4. 

41 EPA Survey, Q. 20, p.17. 

42 Browner letter, attachment, p. 2. 
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EPA does not view this arrangement as prevent nal civil rights responsibilities. Instead, the same 
ing OCR's Director from "command[ing] the at office houses both internal and external civil 
tention of the Administrator on important is
sues."43 However, the Commission maintains 
that, for crucial issues such as official policy de
cisions and budget and resource needs, the direct 
reporting line between the Administrator and Di
rector of OCR is necessary to ensure that civil 
rights enforcement concerns are fully considered 
and addressed in the Agency's administrative de
cisions on budget allocations and staffing matters 
and in top-level policy meetings.44 

OCR is divided into three programs: 1) Dis
crimination Complaints and External Compli
ance Program, 2) Operations and Evaluation, and 
3) Affirmative Action and Special Emphasis. 45 

The Discrimination Complaints and External 
Compliance Program is the only OCR program 
with external civil rights enforcement responsi
bility. However, it also has responsibility for in
vestigating internal civil rights complaints. 46 

This OCR organizational structure hampers 
the Agency's ability to enforce Title VI effectively. 
EPAhas no single administrative unit with exter-

rights enforcement responsibilities,47 and the 
same program that investigates external civil 
rights complaints also examines the internal 
ones. In the past, OCR's organizational structure 
has compromised EPA's external civil rights en
forcement effort, including its enforcement of 
Title VI, for its internal civil rights re
sponsibilities. According to the former Deputy Di
rector of OCR and head of the Discrimination 
Complaints and External Compliance program, 
the increasing number of internal civil rights 
complaints in recent years has curtailed EPA's 
Title VI and other external civil rights compliance 
activities.48 Furthermore, she indicated that EPA 
has placed priority on internal equal employment 
opportunity (EEO) complaints over external civil 
rights compliance activities, and Title VI enforce
ment has suffered.49 

In addition to the headquarters Discrimination 
Complaints and External Compliance staff, 
EPA's regional offices have staff assigned to Title 
VI enforcement.50 The regional offices, like the 

43 See ibid. EPA supports its position by noting that, in FY 1992, the year of the incumbent OCR Director's selection, there 
were 21.7 FTE work years, and, currently, OCR has 28.3 FTE work years. Ibid. 

44 The Commission notes that until August 1994, when OCR added four attorneys to its staff because of the development of 
the environmental justice program, OCR had only one full-time staff person devoted to the entire external compliance 
program. EPA November 1994 response, enclosure 1, p. 26. It was not until the President issued Executive Order 12,898 
and emphasized that existing civil rights laws should be used to address environmental justice concerns that OCR received 
increased stafling. 

EPA maintains that the existing reporting structure has not been problematic for OCR under the current administration, 
as demonstrated by the recent staff increases. Furthermore, OCR's Director participates in weekly senior staff meetings 
with the Administrator. EPA May 1995 interview. The Commission agrees that participation in senior staff meetings 
promotes attention to civil rights concerns; however, to ensure that civil rights enforcement becomes an integrated interest 
in all ofEPA's program, planning, and resource operations, the oflicial reporting line should not be ignored. 

45 See OCR organization chart submitted to the Commission in response to a document request. 

46 Ibid. 

47 See U:S. Environmental Protection Agency, Equal Employment Opportunity Manual, ch. 2, "External Compliance Pro
grams," pp. 2-3 (1989) (hereafter" cited as EPA Equal Employment Opportunity Manual). 

48 Suzanne Olive*, Deputy Director, Discrimination Complaints and External Compliance, Office of Civil Rights, Office ofthe 
Administrator, U.S. Environmental Protection Agency, and Rodney Cash, Equal Opportunity Specialist, Discrimination 
Complaints and External Compliance, Office of Civil Rights, Office of the Administrator, U.S. Environmental Protection 
Agency, interview in Washington, D.C., June 9, 1994, p.1 (hereafter cited as Olive/Cash interview). (*deceased). 

49 Ibid. 

50 See EPA Equal Employment Opportunity Manual, pp. 2-3; EPA Survey, Q. 37, p. 31. 
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Discrimination Complaints and External Compli rightsinvestigative responsibilities. Although the 
ance Program at headquarters, investigate both 
internal and external civil rights complaints.51 

Regional EEO officers provide supervision to col
lateral-duty onsite EEO counselors in the inter
nal complaints process. They also make prepara
tory arrangements for EEO investigators when 
they visit on site.52 These duties are the extent of 
their participation in internal civil rights enforce
ment functions. Once OCR has formally accepted 
external civil rights complaints, the regional EEO 
officers are responsible for investigating them 
with the exception of Title VI environmental jus
tice complaints.53 Regional civil rights staff coor
dinate with OCR in implementing OCR's pro
grams and policies for which OCR bears ultimate 
responsibility.54 However, these regional staff 
members do not report to OCR.55 EPA has three 
area directors of civil rights who report to OCR, 
but who have no external compliance responsibil
ities.56 

The organization ofEPA's regional offices also 
presents concerns for ensuring effective enforce
ment of Title VI. As with headquarters OCR, the 
consolidation of internal and external civil rights 
enforcement functions into each regional office is 
problematic for Title VI enforcement. The ar
rangement impairs Title VI enforcement when a 
greater focus on internal Title VII and equal em
ployment opportunity issues divert the regional 
EEO officers' attention away from external civil 

regional EEO officers do not have responsibility 
for investigating internal civil rights complaints, 
they nevertheless have internal civil rights obli
gations.57 In addition to organizational placement 
of functions within the regional offices, the report
ing authority from regional offices to h~adquar
ters is of concern. To ensure that communications 
between regional and headquarters civil rights 
offices recognize all needs and concerns for exter
nal civil rights enforcement, the Agency would 
need to hold the area directors accountable for 
regional and field external civil rights functions. 

Office ofGeneral Counsel 
The Office of General Counsel (OGC) serves as 

the primary legal advisor to the Administrator of 
EPA and is ultimately responsible for interpre
ting EPA statutes and regulations.58 OGC and 
OCR staff workjointly on significant legal, policy, 
and enforcement issues arising under Title VI, 
including Title VI environmental justice issues. 
OCR had few attorney staff until the recent addi
tion of four attorney-advisors in 1994.59 Prior to 
that staff increase, it is unclear whether OCR 
relied solely on OGC for the drafting of revisions 
to regulations, legal analysis, and other legal sup
port. With the addition of attorney staff to OCR, 
it has the capabilities of performing some of its 
own civil rights-related legal support work within 
the office and coordinating with OGC on other 

51 See EPA Survey, Q. 37, p. 31. See also Browner letter, attachment, p. 2. 

52 Browner letter, attachment, p. 2. 

53 Ibid. Most external civil rights complaints investigated at the regional level involve section 504 of the Rehabilitation Act. 
EPA May 1995 interview. 

54 EPA Survey, Q. 37, p. 31; Browner letter, attachment, p. 3. 

55 EPA Survey, Q. 37, p. 31. 

56 Ibid. The three EPA area directors of civil rights are located in Research Triangle Park, North Carolina; Cincinnati, Ohio; 
and Las Vegas, Nevada. See OCR organization chart submitted to the Commission in response to a document request; EPA 
Equal Employment Opportunity Manual, pp. 2-3; EPA Survey, Q. 37, p. 31. 

57 EPA noted that the impact ofan increased internal civil rights workload at the regional level is not as great as an impact at 
the headquarters level because headquarters OCR handles the formal complaints investigation process. The regional EEO 
officers' functions involve an informal, less-involved intake process of complaints. EPA May 1995 interview. 

58 See 40 C.F.R. § 1.31 (1994). 

59 EPA November 1994 response, enclosure 1, p. 13.. 
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legal matters. Recently, OCR and OGC developed Order 12,898, with and among the various di
a memorandum of understanding to facilitate co visions of OGC.64 

ordination between them in processing Title VI 
complaints.60 OGC currently maintains a track
ing system for EPA judicial and administrative 
environmental justice cases that generates 
monthly status reports, including Title VI com
plaints, as well as other cases raising environ
mental justice issues. 61 

OGC's role with respect to the environmental 
justice program involves legal counseling on civil 
rights laws and Executive Order 12,898. OGC's 
primary role in implementing Executive Order 
12,898 is to provide legal counseling to EPA head
quarters and regional offices on all aspects of the 
order. Counseling in this area encompasses a 
broad range of activities, including guidance on 
the scope and effect of Executive Order 12,898.62 

To ensure effective and efficient counseling on 
environmentaljustice matters, the General Coun
sel designated an OGC environmental justice co
ordinator in November of 1993.63 Currently, the 
environmental justice coordinator works exclu
sively on environmental justice issues and is re
sponsible, among other things, for coordinating 
legal advice on the implementation of Executive 

A team of approximately 20 OGC attorneys 
coordinates with, and provides counseling to, EPA 
program offices on environmental justice issues, 
including those arising under Executive Order 
12,898.65 The principal team consists of the asso
ciate general counsel for grants and intergovern
mental, the assistant general counsel for inter
governmental, and the environmental justice co
ordinator. As one of its primary responsibilities, 
the team devotes a major portion of each work day 
to environmental justice. The General Counsel, 
her two deputies, and her special assistant also 
devote a substantial amount of time to environ
mental justice issues. The remainder of the team 
consists primarily of staff from OGC's other divi
sions. Two of the OGC attorneys currently work
ing on environmental justice issues have respon
sibilities that overlap with other civil rights func
tions.66 

To help ensure legal coordination and consis
tency on a national basis, OGC established an 
Environmental Justice Work Group, which con
sists of one or more representatives from various 
OGC divisions as well as each Office of Regional 
Counsel and regional OECAand OCR.67 The work 

60 Browner letter, attachment, p. 7. See Dan J. Rondeau, Director, Office of Civil Rights, U.S. Environmental Protection 
Agency, memorandum to Jean C. Nelson, General Counsel, U.S. Environmental Protection Agency, re: Title VI Complaint 
Processing-Consultation Between the Office of General Counsel and the Office of Civil Rights, Jan. 31, 1995 (Browner 
le'tter, attachment) (hereafter cited as Rondeau memorandum). 

61 Ibid., p. 14. 

62 EPA November 1994 response, enclosure 1, p. 10. To date, OGC's counseling activities include a memorandum to senior EPA 
managers on the requirements of Executive Order 12,898, and its accompanying Presidential memorandum. See Jean C. 
Nelson, Gene1·al Counsel, U.S. Environmental Protection Agency, memorandum to Carol M. Browner, Administrator, U.S. 
Environmental Protection Agency, Mar. 17, 1994 (EPA November 1994 response, enclosure 12); "Fact Sheet on Executive 
Order 12,898, and Its Accompanying Presidential Memorandum" (undated) (EPA November 1994 response, enclosure 13). 

63 EPA November 1994 response, enclosure 1, p. 12. 

64 Ibid. 

65 Ibid., p. 13. EPA indicated that the period during which the Commission conducted interviews at the Agency and EPA 
submitted its responses to the Commission's surveys and letters was "a time of intense legal counseling on environmental 
justice issues." Browner letter, attachment, p. 8. EPA added that although OGC continues to place a high priority on 
environmentaljustice, currently its counseling to program offices on environmental justice is on an as-needed basis. Browner 
letter, attachment, p. 8. 

66 EPA November 1994 response, enclosure 1, p.13. 

67 Ibid., p. 12. 
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group meets on a monthly basis or more fre
quently, as appropriate, through telephone con
ferences. OGC recently hosted a national meeting 
of the work group in conjunction with EPA's Na
tional Environmental Justice Advisory Council 
meeting.68 

In addition to its role as legal counselor, OGG 
al?sist~ fan the implementation of Executive Order 
12,898.69 OGC participates on two task forces of 
the Interagency Working Group.70 The General 
Counsel serves as EPA's representative on the 
Policy and Coordination Subcommittee of the In
teragency Working Group and provides policy ad
vice in her capacity as co-cha~r of th.e Guidance 
and Enforcement and Compliance Task Force. 
With regard to internal EPA activities, the Prin
cipal Deputy General Counsel is a member of the 
Agency's Environmental Justice Policy Work 
Group, which coordinates environmental justice 
activities throughout the Agency.71 

Office ofEnvironmental Justice 
The Office of Environmental Justice (OEJ) is 

the central point of coordination and information 
to all headquarters and regional program offices. 
It is a central repository for all information and 
activities related to the implementation of Execu
tive Order 12,898.72 OEJ has assigned three full
time equivalents (FTEs) to administer the re-

• 

68 Ibid. 

69 Ibid., p. 11. 

70 ;£bid. 

71 Ibid. 

72 Ibid, p. 12. 

73 Ibid., p. 14. 

74 Ibid., p. 11. 

75 Ibid. 

76 Ibid., p. 6. 

77 Ibid. 

quirements of Executive Order 12,898.73 T.he 
major responsibility of OEJ is to coordinate inter
agency efforts and provide OEJ staff to the Inter
agency Working Group on Environmental Jus
tice.74 In addition, OEJ provides training on Ex
ecutive Order 12,898 to interagency and 
intra-Agency staff, which includes EPA environ
mentaljustice coordinators and coordinators from 
other Federal agencies. OEJ staff is also respon
sible for arranging public meetings in compliance 
with Executive Order 12,898.75 

OEJ currently is engaged in the largest geo
graphic-specific public health study ever at
tempted to examine the relationship between 
hazardous environmental exposure and the com
munities at greatest risk. 76 OEJ is working with 
a variety of agencies, including the Center for 
Disease Control and Prevention, State health de
partments, and historically black colleges, to re
duce and prevent environmental hazards from 
disproportionately and adversely affecting minor
ity and low-income populations along highly in
dustrialized areas of the Mississippi River. 77. 

OEJ maintains the toll-free Environmental 
Justice Citizens Hotline that receives complaints, 
inquiries, and requests for counseling and infor
mation from citizens on environmental justice is
sues and other environmental concerns. In addi
tion, OEJ issues an annual report highlighting 

_.,.,.. 
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Agency achievements in environmental justice 
initiatives.78 

Budget, Staffing, and Workload 
OCR's budget is earmarked in the EPA appro

priation.79 OCR's overall budget has increased 
over time, from $1.5 million in 1988 to $1.8 mil
lion in 1993.80 However, there was no indication 
whether the amounts allocated to external civil 
rights enforcement, and Title VI in particular, 
also had increased over time. Moreover, there was 
no evidence that OCR tracked its expenditures on 
external or Title VI civil rights enforcement activ
ities in order to identify separately the resource 
needs for meeting existing obligations and for 
accomplishing goals. 81 

Generally, OCR does not have adequate staff to 
enforce Title VI. EPA's headquarters staff as
signed to external civil rights enforcement de-

clined from six full-time equivalents in 1984, to 
one FTE in 1994. 82 Before August 15, 1994, OCR 
had only one full-time staff person devoted to the 
entire external compliance program.83 In re
sponse to OCR's increa1?ing environmental justice 
workload, EPA provided OCR with additional 
FTEs to conduct investigations and other ex
ternal compliance functions.84 Specifically, EPA 
detailed four attorney-advisors FTEs from other 
offices to conduct EPA's statutory civil rights obli
gations, as well as its environmentaljustice man
date.85 EPA assigned these FTEs permanently to 
OCR when its FY 1995 budget was approved. 86 At 
the beginning of FY 1995, EPA added a detailee 
from the Department of Justice to OCR's external 
compliance division. Currently, OCR has an equal 
opportunity manager (one-half FTE), an equal 
opportunity specialist, and four attorneys devoted 
to external civil rights enforcement.87 EPA's 

78 Ibid., p. 14. 

79 EPA Survey, Q. 29, p. 21. 

80 Ibid., Q. 33, p. 25. 

81 For fiscal year 1976, EPA reported its expenditures on Title VI enforcement for its All Budget Submission to the Office of 
Management and Budget. Based on that report, EPA's expenditures on actual Title VI enforcement was $158,000. U.S. 
Department of Justice, Civil Rights Division, "Agency All Results," Title VI Forum, vol. 2, no. 2 (Summer 1977), 6. EPA 
maintains that at a meeting convened by the Commission's project staff on October 20, 1993, representatives from numerous 
Federal agencies providing Federal financial assistance informed the Commission staff members that the objective of 
identifying Title VI budget resources was unrealistic. EPA indicates that each agency's representative made it clear that 
their external programs do not disaggregate resources by statute and that most intimated that compliance activities are not 
conducted separately by statute, rather they are integrated to promote ·efficiency and eliminate duplication. See Browner 
letter, attachment, p. 3. The Commission recognizes that many enforcement and compliance activities integrate the 
enforcement efforts of a variety of civil rights statutes. It does not dispute this process as long as the integrated activities 
address all of the needs and requirements of each civil rights statute integrated. Furthermore, the Commission maintains 
that tracking expenditures and resource allocation to each particular civil rights statute does not necessitate separating each 
enforcement and compliance activity by statute, nor is the process unrealistic. 

82 EPA Survey, Q. 26, p. 21. EPA headquarters has one full-time equal opportunity specialist who divides his time between 
external civil rights compliance activities and Title II of the Americans with Disabilities Act (ADA). See Olive/Cash 
interview, p. 2. 

83 EPA November 1994 response, enclosure 1, p. 26. Based on EPA's All Budget Submission to the Office of Management and 
Budget for fiscal year 1976, EPA had no full-time staff devoted to Title VI enforcement in fiscal year 1976. U.S. Department 
of Justice, Civil Rights Division, "Agency All Results," Title VI Forum, vol. 2, no. 2 (Summer 1977), p. 6. 

84 Ibid., p. 9. 

85 Ibid. See also Dan J. Rondeau, Director, Office of Civil Rights, U.S. Environmental Pro"tection Agency, memorandum to 
Michael Gelobter, Office of the Administrator, U.S. Environmental Agency, re: OCR's Title VI Workplan, Aug. 3, 1994 (EPA 
November 1994 response, enclosure 3) (hereafter cited as 1994 Title VI Workplan). 

86 Browner letter, attachment, p. 3. 

87 November 1994 response, enclosure 1, p. 26. See also FY 1994 Title VI Workplan, enclosure 3; EPA May 1995 interview. 

424 

https://enforcement.87
https://functions.84
https://program.83
https://priation.79
https://initiatives.78


regional offices have approximately 3.25 FTEs 
aggregate for external civil rights enforcement, 
including Title VI . 88 

Of OCR's four full-time attorney advisors as
signed to its external compliance program, three 
had significant program expertise and one had 
experience in both Title VI and environmental 
justice issues upon beginning their work with 
OCR.89 The detailee from the Department of Jus
tice is a senior Title VI attorney now assisting 
OCR with investigating environmental justice 
complaints and developing an environmental jus
tice investigation and procedures manual. 90 OCR 
also operates with the assistance of OGC in re
searching and developing the legal s~dards 
against which environmental justice claims are 
measured.91 

Although OCR received additional full-time 
staff members for external civil rights activities 
as a result of the EPA's recent emphasis on envi
ronmental justice, to date, there is little evidence 
that OCR has used this staff to address the defi
ciencies in the Agency's Title VI program, such as 
updating its regulations, guidelines, policies, and 
procedures to reflect recent developments in Title 
VI and the increased use of block-grant-funded 
Federal programs, implementing postaward re
views, monitoring States' Title VI compliance pro
grams, or providing technical assistance or train
ing.92 This is especially true for Title VI issues 
unrelated to environmental justice. However, 
OCR's staffmembers have begun conducting out
reach and education on Title VI. For example, 
some of the attorney-advisors have given presen-

tations on Title VI enforcement at various panels 
and conferences attended by recipients, State of
ficials, and program beneficiaries. 93 

As EPA's civil rights budget and staffing de
clined in the 1980s, its workload has increased, 
notably with the enactment of the Americans with 
Disabilities Act. EPA indicated the passage of the 
act facilitated the filing of disability complaints 
that OCR must research and refer to other Fed
eral agencies. According to EPA, these responsi
bilities for implementing the Americans with Dis
abilities Act ''have had the effect of diluting OCR's 
ability to focus on. the preexisting provisions," 
such as Title VI.94 Furthermore, as indicated 
above, EPA's internal civil rights enforcement has 
overwhelmed external civil rights activities in re
cent years, resulting in less attention on Title VI 
enforcement. The recent increase in staffwill im
prove OCR's ability to manage its increased work
load although OCR currently lacks sufficient staff 
to ensure effective enforcement in all areas of civil 
rights and Title VI in particular. 

Regulations, Guidelines, Policies, and 
Procedures 

EPA has regulations and procedures to form 
the basis for a Title VI enforcement program. 
However, both the regulations and procedures 
have deficiencies in some respects. Although EPA 
has issued some guidelines and policies address
ing Title VI environmental justice issues, it has 
not developed program-specific guidelines or is
sued many policy statements interpreting Title 
VI issues unrelated to environmental justice. 

88 See EPA Survey, Qs. 23 and 35, pp. 18, 29. 

89 November 1994 response, enclosure 1, p. 13. The entire OCR staff is supervised by an Equal Opportunity Manager. Ibid. 
Since the fall of 1994, the four attorney-advisors haye acquired on-the-job training in Title VI enforcement. EPA May 1995 
interview. 

90 Ibid. 

91 Ibid. 

92 EPA indicated that since August 1994, its civil rights staff has worked on these Title VI issues, in addition to a number of 
complex issues that arise in processing Title VI complaints involving environmental programs. Browner letter, attachment, 
p. 1. However, no specific details were provided to the Commission. 

93 May 1995 interview. 

94 EPA Survey, Q. 27, p. 21. 
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Similarly, EPA has provided little guidance to 
clarify requirements, procedures, or policy posi
tions when both Title VI and environmental jus
tice issues are involved. 

Regulations 
EPA's Title VI regulations95 do not foIIow the 

Title VI regulations of the U.S. Department of 
Education (DOEd), which the Department of Jus
tice designated and most other Federal agencies 
use as model Title VI regulations. Instead, EPA's 
regulations combine implementation and enforce
ment for all of the civil rights statutes governing 
EPA's federally assisted programs.96 Separate 
and specific Title VI regulations promote a strong 
Title VI program. For example, section 504 of the 
Rehabilitation Act covers nondiscrimination in 
both federally assisted and federally conducted 
programs. Title VI proscribes discrimination in 
federally assisted programs only. Consequently, 
the requirements and procedures applying to fed
erally conducted programs will differ from those 
for federally assisted programs. Unified regula
tions can serve a Title VI enforcement program 
adequately ifthey include all necessary elements 
for an effective Title VI enforcement program and 

95 40 C.F.R. Part 7 (1994). 

if they clearly indicate the provisions applying to 
TitleVI. EPA's regulations do place the provisions 
on nondiscrimination for federally conducted pro
grams in a separate section from the provisions on 
nondiscrimination in federally assisted pro
grams.97 However, the provisions on nondiscrim
ination in federally assisted programs do not 
clearly indicate whether each requirement for ap
plicants and recipients and each compliance pro
cedure i:;tpply to all laws on nondiscrimination in 
federally assisted programs or only certain stat
utes specifically.98 The combination of these re
quirements and procedures is confusing to the 
reader without clear references to the statutes to 
which they apply. 

In 1990, EPA revised the portion of the regula
tions pertaining to discrimination on the basis of 
disability to require conformance with the Uni
form Federal Accessibility Standards. 99 However, 
EPA has not updated the portions dealing with 
Title VI since it first published the regulations in 
1984.100 Therefore, EPA's regulations do not re
flect recent Title VI developments, such as the 
enactment of the Civil Rights Restoration Act of 
1987 or the issuance of Executive Order 12,898. 
For example, the Civil Rights Restoration Act of 

96 These include: Title VI of,the Civil Rights Act of 1964, Pub. L. No. 88352, 78 Stat. 252 (codified as amended at 42 U.S.C. 
§§ 2000d to 2000d-7 (1988)); section 13 of.the Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92500, 
86 Stat. 903 (codified at 33 U.S.C. § 1251 (1988)); Title IX ofthe Education Amendments of 1972, Pub. L. No. 92318, Title 
IX, 86 Stat. 373 (codified'as amended at 20 U.S.C. §§ 16811688 (1988)); the Age Discrimination in Employment Act of 1975, 
Pub. L. No. 94135, 89 Stat. 728 (codified as amended at 42 U.S.C. §§ 61016107 (1988)); section 504 of the Rehabilitation Act. 
of1973, Pub. L.No. 93112, title V, § 504, 87 Stat. 394(codifiedas amended at 29U.S.C. § 794 (1988 &Supp. V 1993)). EPA 
Survey, Q. 22, p. 18. 

EPA explained that its unified civil rights regulations were formulated at a time when such a model was being encouraged 
by the Department of Justice and the Office of Management and Budget. It indicated that this model was an early attempt 
at regulatory reduction. According to EPA, "[T]his model has served EPA well, and provides ample enforcement authority." 
Browner letter, attachment, p. 4. 

Rr 
97 See 40 C.F.R. Part 12 (1994) (federally conducted programs). See also 40 C.F .R. Part 7 (1994) (federally assisted programs). 

98 See 40 C.F.R. Part 7, Subparts D & E (1994). 
-. 

99 49 Fed. Reg. 31,528 (1984). 

100 See 40 C.F.R. Part 7 (1994). 
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1987 defined expressly the phrase "programs and 
activities," clarifying that Title VI's coverage ex
tends to the entire State or local agency or 
department, or other public or private entity, 
through which Federal financial assistance is de
livered.101 EPA's regulations do not reflect this 
clarification. EPA's regulations define EPA's au
thority with respect to the "denial, annulment, 
termination, or suspension" of funding as apply
ing to "the particular program or the part ofit in 
which the discrimination was found."102 The leg
islative history of the Civil Rights Restoration Act 
of 1987,103 however, discusses the principle that 
an agency may terminate funds not only if dis
crimination is "pinpointed" to the program receiv
ing funds, but also if the federally assisted pro
gram is "infected" by discrimination elsewhere in 
the operation of the recipient. 104 Clarification is 
necessary to settle any confusion regarding EPA's 
position on the fund termination issue since pas
sage of the act in 1987. 

EPA's regulations meet the U.S. Department of 
Justice's requirement that they contain an appen
dix listing the federa1ly assisted programs to 
which the regulations apply. 105 However, because 
EPAhas not updated the appendix since 1984, the 
appendix may not include all of EPA's federally 

funded programs.106 The appendix also does not 
distinguish State continuing programs from other 
programs. This feature is helpful in indicating 
those instances when a State or local agency is 
responsible for enforcing Title VI with respect to 
subrecipients or subgrantees and assessing its 
own Title VI compliance efforts. 

The regulations contain language prohibiting 
most of the discriminatory practices listed in the 
U.S. Commission on Civil Rights' 1966 Compli
ance Officer's Manual.107 They do not explicitly 
prohibit different standards or requirements for 
participation.108 The regulations have a broader 
provision that prohibits "use of criteria or meth
ods of administering its programs which have the 
effect of subjecting individuals to discrimina
tion."109 EPA's regulations do not explicitly pro
hibit discrimination in activities conducted in a 
facility built with Federal funds.110 The reg
ulations do require recipients to submit assur
ances of nondiscrimination "obligat[ing] the recip
ient, or transferee, during the period the real 
property or structures are used for the purpose for 
which EPA assistance is extended."111 However, 
this requirement is not a blanket prohibition on 
discrimination in activities in EPA-funded facili
ties. Given that many EPA programs fund 

101 See 42 U.S.C. § 2000d-4a (1988). For further discussion see chapter 2 of this report. 

102 40 C.F.R. § 7.130(b)(4) (1994). 

103 Pub. L. No. 100259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 1681note, 1687, 1687note, 1688, 1688note (1988); 29 
U.S.C. §§ 706, 794 (1988 &Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

104 42 U.S.C. § 2000d-4a (1988). See discussion in chapter 2, pp._. EPA indicated that "[its] understanding of this matter is 
that there is no government-wide position on this issue." Browner letter, attachment, p. 4. The Agency noted that it will be 
conside1ing the issue in view of possible remedies in their Title VI environmental justice complaints and that pending 
coordination with the Department of Justice, their regulations will be revised as appropriate. Ibid. 

lOu 40 C.F.R. Part 7, Appendix A (1994). 

106 Olive/Cash interview, p. 3. 

107 U.S. Commission o·n Civil Rights, Compliance Officer's Manual: A Handbook ofCompliance Procedures under Title VI ofthe 
Ciuil Rights Act of 1964, p. 1 (1966) (hereafter cited as Compliance Officer's Manual). For a further discussion of the 
discriminatory practices, see chap. 4. 

108 EPA indicated that their regulations do contains such provisions and cited 40 C.F.R. §§ 7 .35(a)(2), (5) and 7.30. 

109 40 C.F.R. § 7.35(b) (1994). 

110 See 40 C.F.R. § 7.35 (1994). 

111 Id. § 7 .80(a)(2). 
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construction projects, such as wastewater treat
ment plants, the omission of a prohibition against 
discrimination in facilities built with EPA funds 
is of concern. 

Guldellnes, Policies, and Procedures 
EPA's guidelines, policies, and procedures for 

Title VI and environmental justice are either non
existent or outdated. EPA has not issued Title VI 
guidelines for any of its federally assisted pro
grams, as required by the Department of Justice. 
It has issued few policy statements on Title VI.112 

However, the Director of OCR forwarded a letter 
to the Commission, elaborating on EPA's policy 
with regard to terminating funds: "[t]ermination 
of all Federal assistance throughout an organiza
tion might be justifiable ifthe discrimination find
ing was egregious and systemic, and if the recip
ient was both unrepentant and unwilling to come 
into compliance."113 EPA maintains that the cir
cumstance outlined by its Director's policy posi
tion is similar to the principle restored by the 
Civil Rights Restoration Act of 1987 that an 
agency may terminate funds both if discrimina
tion is "pinpointed" to the use of those funds and 
if the use is "infected" with discrimination else
where in the operation of the recipient. 114 How
ever, this policy statement does not establish 
standards of what constitutes "egregious and sys
temic" or how this relates to discrimination that 
is "pinpointed" as opposed to use that is "infected" 

with discrimination. This type of elaboration is 
necessary so that recipients, program partici
pants, actual and potential beneficiaries, and the 
public generally will be well-informed of the prac
tical meanings of EPA's policies and their rights 
and responsibilities under Title VI. 

EPA's recent focus on environmental justice 
activities has increased the Agency's attention to 
Title VI issues because they may overlap with 
environmental justice issues. fiowever, to date, 
the Agency has provided no guidelines or policies 
to clarify the overlap between these two types of 
issues. 

EPA's regulations contain basic procedures for 
preaward and postaward compliance reviews, 
complaint investigations, and enforcement ac
tions.115 In addition, EPA issued-more detailed 
procedures for preaward reviews and complaint 
investigations in 1984, but it has not updated 
these procedures since that time.116 EPA also is
sued procedures for postaward compliance re
views in 1986.117 

Despite its increased activity resulting from 
the environmental justice mandate, OCR has not 
yet developed specific procedures for assessing 
environmental justice risks in its compliance ac
tivities or its complaint investigations. Instead, 
OCR has focused primarily on environmental jus
tice complaints and analyzes them on a case-by
case basis using Title VI procedures.U8 EPA ac
knowledged that it "is currently placing a high 

112 Dan J. Rondeau, Director, Office of Civil Rights, U.S. Environmental Protection Agency, letter to Stuart J. Ishimaru, Acting 
Staff Director, U.S. Coi:nmission on Civil Rights, Mar. 1, 1994, pp. 1-2 (hereafter cited as Rondeau March 1994 letter). 

113 Dan J. Rondeau, Director, Office of Civil Rights, U.S. Environmental Protection Agency, letter to FrederickD. Isler, Deputy 
Assistant StaffDirector, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, Apr. 1, 1994 (hereafter cited as 
Rondeau April ~994 letter). 

114 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 168lnote, 1687, 1687note, 1688, 1688note (1988); 29 
U.S.C. §§ 706, 794 (1988 & Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). See also CRRA Senate Committee Report, 
p. 20. 1988 U.S.C.CAN. 3, 22; Board of Pub. Instruction v. Finch, 414 F.2d 1068 (5th Cir. 1969). 

115 40 C.F.R. §§ 7.105-7.135 (1994). 

116 See U.S. Environmental Protection Agency, Office of Civil Rights,AssistanceAdministrationManual, 1984, chap. 23; U.S. 
Environmental Protection Agency, Office of Civil Rights External Compliance Program, Procedures Manual. 

117 U.S. Environmental Protection Agency, "Fiscal Year 1990 Civil Rights Implementation Plan," p. 4 (hereafter cited as EPA 
FY 1990 Implementation Plan). 

118 See EPA November response, enclosure 1, p. 3. 
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priority on processing individual complaints"; 
however, it indicated that it also is devoting 
resources to coordinate with other Federal agen
cies on addressing complex legal and policy is

119sues. 
Although EPA maintains that the variety of 

pollutants require evaluation of claims on a case
by-case basis, EPA has considered performing a 
national level assessment of the overall cumula
tive effects posed by environmental pollution.120 

According to EPA, by combining available data, it 
may be possible to sketch profiles of individual 
exposures to a variety of important pollutants. 
This assessment could enable EPA to determine 
whether different populations are subject to dis
parate pollution loadings and whether there are 
populations for whom average exposure assump
tions significantly misrepresent their expo
sure.121 EPA did not indicate when or how it will 
conduct this study. 

Process of Title VI and Environmental 
Justice Enforcement 

Except in the areas of preaward reviews, com
plaint investigations, and outreach and educa
tion, EPA's Title VI enforcement program is gep.
erally limited. Although EPA's environmental 
justice activities have encouraged improvement 
of its Title VI enforcement, there is no evidence 
that EPA's process of Title VI enforcement has 
been positively affected except to the extent that 
Title VI overlaps with environmental justice is
sues. For example, currently, EPA's external civil 

119 Browner letter, attachment, p. 8. 

120 See EPA November 1994 response, enclosure 1, p. 3. 

121 Ibid. 

122 Ibid., p. 9. 

123 Ibid.,p. 27. 

124 Ibid., p. 1 note. 

126 Ibid. 

126 EPA Survey, Q. 25(e)(l), p. 19. 

rights enforcement program consists primarily of 
environmental justice claims filed under Title VI. 

Despite the fact that EPA's Title VI responsi
bilities have always remained the same, EPA has 
only recently taken the initiative, under the aus
pices of environmental justice, to provide the pro
cedures, policies, guidance, training, and out
reach necessary to enforce Title VI effectively. 
OCR and OGC are working closely with the De
partment of Justice to develop investigative tech
niques, to identify cases for referral to the Depart
ment of Justice, and to provid~ guidance and 
training on Title VI rights and responsibilities to 
EPA staff, recipients of Federal financial assis
tance, and the general public.122 

EPA is placing "special emphasis" on environ
mental justice issues, as evidenced by the assign
ment of additional staff and the creation of a 
detail from the Department of Justice.123 EPA is 
developing environmental justice enforcement 
and compliance initiatives under its many other 
statutory and regulatory authorities.124 Accord
ing to EPA, "this emphasis will continue for the 
foreseeable future, but the operation is integrated 
with the OCR function within EPA125 The extent 
to which the emphasis on environmental justice 
will benefit any other area of Title VI unrelated to 
environmental justice is uncertain. 

Preaward Reviews 
OCR conducts preaward (desk-audit) reviews 

with assistance from the regional EEO officers.126 

It generally performs preaward reviews for the 
State revolving fund program only and not for 
EP A's other grants programs.127 

127 Ibid., Q. 40, p. 34. The State revolving funds programs supplanted EPA's wastewater treatment and construction grants 
program. Ibid. 
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For its preaward reviews, EPA uses a pre
award compliance review report form that asks 
applicants to provide information on the proposed 
project or program.128 The preaward report form 
asks applicants about any discrimination com
plaints pending against them and any compliance 
reviews performed on them by other Federal 
agencies. It requests specific information about 
the majority and minority populations to be 
served bythe proposed project or program in com
parison to their representation in the affected 
community and the populations being served by 
existing projects and programs.129 

EPA originally designed the preaward report 
form to apply to EPA's wastewater treatment and 
construction grants, later replaced by the State 
revolving fund program, but it modified the form 
in 1988 to apply to all of EPA's grant recipients. 
However, EPA indicated that OCR has not ad
ministered the form to programs other than the 
State revolving fund program.130 OCR staff ex
plained that, until recently, EPA's Office of 
Grants and Debarment resisted using EPA's pre
award compliance form for any program other 
than the State revolving fund program because of 
concerns regarding the application of the form, 
which was originally designed for construction • 
projects, to grant programs not involving con
struction.131 Therefore, EPA's preaward Title VI 
enforcement focuses almost exclusively on its 
State revolving fund program. 

Altogether, EPA conducted 75 preaward re
views in 1993, reflecting a steady decline in the 
number of reviews performed since 1984, when it 
conducted 712 preaward reviews.132 Thus, not 
only does EPA's preaward review system cover 
only one of its many federally assisted programs, 
but the number of preaward reviews accom
plished by EPA has declined substantially over 
time. 

Postaward Desk-Audit and Onslte Compliance 
Reviews 

Although postaward reviews, both desk-audit 
and onsite compliance reviews, are critical to un
covering and eliminating violations of Title VI, 
EPA conducts virtually no postaward reviews of 
its recipients. EPA has not performed any post
award desk-audit reviews since at least 1988,133 
and it has not conducted any postaward onsite 
compliance reviews during the last 5 years.134 
Therefore, EPA has no meaningful proactive sys
tem for discovering noncompliance among its re
cipients. 

However, EPA recently has shown interest in 
developing a system of compliance reviews. 
Through its External Compliance Review Pilot 
Program, the Agency has been developing a post
award questionnaire to be tested in five States. 
The test will assist in determining the types of 
information that State agencies which participate 
in the State revolving fund program and the gen
eral environmental assistance grants should sub
mit.135 

128 U.S. Environmental Protection Agency, Preaward Compliance Review Report For All Applicants Requesting Federal 
Financial Assistance, EPA Form 4700--4 (Rev.1/90) (hereafter cited as Preaward Report Form). 

129 Ibid. 

130 See EPA Survey, Q. 40, p. 34; Rondeau April 1994 letter, p.2. 

131 Olive/Cash interview, p. 2; Browner letter, attachment, p. 5. 

132 EPA Survey, Q. 41, p. 35. 

133 Ibid., Q. 45, p. 39. 

134 Rondeau April 1994 letter. EPA's FY 1994 Civil Rights Implementation Plan reports that EPA completed three postaward 
reviews during 1993, but does not indicate under which statute these reviews were conducted or whether they were desk 
audit or onsite reviews. See EPA FY 1994 Implementation Plan, p. 4. Based on EPA's A-11 Budget Submission to the Office 
of Management and Budget for fiscal year 1976, EPA conducted no onsite compliance reviews in fiscal year 1976. See U.S. 
Department ofJustice, Civil Rights Division, "Agency A-11 Results," Title VIForum, vol. 2, no. 2 (Summer 1977), p. 6. 

135 Browner letter, attachment, p. 5. 
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Complaint Investigations 
Some Title VI claims do not raise environmen

tal justice claims. Although most complaints filed 
involve discrimination in the use or results of 
federally financed programs or activities, Title VI 
also prohibits discrimination in the access to, or 
benefits of, Federal financial assistance.136 For 
example, a minority community may base a Title 
VI claim on an EPA State recipient's failure to 
inform them of the availability of grant funds, 
rather than on any disproportionate environ
mental health effects resulting from an EPA
funded activity. OCR would handle these as 
purely Title VI complaints. 

Some environmental justice complaints will 
raise Title VI claims; others will involve only 
environmental laws. OCR is the only office within 
EPA responsible for processing environmental 
justice complaints filed under Title VI.137 How
ever, through a memorandum of understanding, 
it established procedures for including OGC and 
other offices in the complaint process. Upon re
ceipt of such a complaint, OCR provides courtesy 
copies of the complaint, and later any notices of 
acceptance, to OGC, OEJ, OECA, the headquar
ters program office, and the affected region. OCR 
requests that these offices communicate any con
cerns or information to OCR within 2 weeks, and 
any responses to acceptance of the complaint 

136 42 U.S.C. § 2000d (1988). 

137 EPA November 1994 response, enclosure 1, p. 22. 

138 See Rondeau memorandum. 

139 EPA November 1994 response, enclosure 1, p. 23. 

140 Ibid. 

141 Browner letter, attachment, p. 8. 

thereafter. OCR works, in consultation with OGC, 
on the complaint, including efforts at voluntary 
compliance and termination of assistance.138 

OGC and the relevant program office or offices 
handle environmental justice issues that do not 
raise Title VI claims.139 For example, OGC and 
the air.program office would handle a non-Title VI 
claim from a minority community challenging the 
issuance of an air permit based on a failure of the 
permitting body to address adequately the com
munity's comments about air pollution health ef
fects.140 The Office of Enforcement and Assurance 
investigates environmental justice complaints 
that do not raise Title VI claims.141 

EPA has not had an effective complaint inves
tigations system in the past. During the past 5 
years, EPA has received few complaints and in
vestigated even fewer of those complaints. In 
1993, EPA received two Title VI complaints but 
reported that it did not complete investigations on 
them.112 Furthermore, EPA's overall complaint 
backlog for federally assisted programs, including 
Title VI complaints, has grown over time. From a 
backlog of 9 complaints at the end of 1989, it grew 
to 16 complaints at the end of fiscal year 1992.143 

Over the past several years, EPA has been unable 
to complete more than one complaint investiga
tion in any year.144 

142 EPA Survey, Qs. 71 and 74, pp. 52, 54. EPA indicated that these two complaints involved court actions that are awaiting 
disposition and that it just received its first response on one of the complaints since September 1993. EPA May 1995 
interview. Based on EPA's A-11 Budget Submission to the Office of Management and Budget, EPA received 3 Title VI 
complaints in fiscal year 1976, and it investigated 3 complaints that same fiscal year. See U.S. Department ofJustice, Civil 
Rights Division, "Agency A-11 Results," Title VI Forum, vol. 2, no. 2 (Summer 1977), p. 6. 

143 The 1994 plan is inconsistent with these numbers, since it reports a backlog of 9 complaints at the end of fiscal year 1992 
rather than the 16 reported in the 1993 plan. EPA noted that most of the backlogged complaints dealt with section 504 of 
the Rehabilitation Act. 

144 See. e.g., EPA FY 1990 Implementation Plan, Workload and Performance Data; EPA FY 19~4 Implementation Plan, 
Workload and Performance Data. 
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OCR staff estimated that, as a result of the noncompliance. Specifically, from 1976 to 1993, 
environmental justice initiative, the number of no Federal assistance case resulted in deferral, 
Title VI complaints received by EPA may quadru
ple in fiscal year 1994. From February 1994 to 
May 1995, OCR received 21 environmental justice 
Title VI complaints.145 OGC has also been in
volved in a number of environmental justice cases 
that do not raise Title VI issues.146 

To accommodate the expected increase in com
plaints, EPA enlarged OCR's staff by four de
tailees from offices within EPA147 The positions 
of these four staff members became permanent 
with the approval of the FY 1995 budget.1~ OCR 
also received a detailee from the Department of 
Justice in 1995. OCR created teams of complaint 
investigators to handle its current complaint 
caseload.149 According to the workplan, OCR's 
external compliance staff have reviewed their 
cases and are preparing investigative plans, in 
consultation with EPA's Office of General Coun
sel (OGC), for use in both conciliation conferences 
and case investigations. 150 

Deficiencies, Remedies, and Sanctions 
Because EPA's Title VI enforcement program 

is limited, EPA rarely, if ever, finds recipients in 

suspension, or termination of funds. 151 Therefore, 
the Agency has not negotiated remedies, imposed 
sanctions, or denied, deferred, suspended, or ter
minated Federal funds under Title VI in recent 
years.152 It seldom takes advantage of one ofTitle 
VI's greatest strengths, the availability of sanc
tions. Title VI is significantly different from many 
other civil rights laws in that a Federal agency 
can secure compliance through termination of the 
Federal funds. An agency's failure to impose this 
sanction, much less any other sanction, may lead 
recipients to suspect, reasonably, that any sanc
tion for noncompliance is a low probability. The 
termination of funding is a drastic remedy that 
can harm beneficiaries if the federally funded 
program already is in place. However, an active 
Title VI enforcement program that identifies non
compliance, coupled with strong sanctions, such 
as deferral or suspension of funds, as probable 
consequences, better ensures compliance with 
Title VI.153 

145 EPA May 1995 interview. Of those 21 complaints, 4 are awaiting decisions ofacceptability for investigation; 1 was dismissed 
for mootness; 9 to 10 were accepted for investigation; and 8 were rejected for lack of jurisdiction or untimeliness. Ibid. 

146 Ibid., p. 25. EPA May 1995 interview. 

147 EPA November 1994 response, enclosure 1, p. 9. See also FY 1994 Title VI Workplan, enclosure 3. 

148 Browner letter, attachment, p. 3. 

149 1994 Title VI Workplan (EPA November 1994 response, enclosure 3). The teams consist ofone principle attorney assigned 
to a complaint and another assigned as backup. The teams meet in committee on major issues. EPA May 1995 interview. 

150 Ibid. 

151 Rondeau April 1994 letter; EPA Survey Q. 79, p. 57. Based on EPA's A-11 Budget Submission to the Office ofManagement 
and Budget, EPA issued one finding of noncompliance in fiscal year 1976. See U.S. Department of Justice, Civil Rights 
Division, "Agency A-11 Results," Title VI Forum, vol. 2, no. 2 (Summer 1977), p. 6. 

152 EPA has negotiated settlements on complaints or findings ofnoncompliance involving section 504 ofthe Rehabilitation Act. 
EPAMay 1995 interview. 

153 EPA maintains that Title VI enforcement is better served ifan agency succeeds in fostering voluntary compliance. EPA will 
actively seek that goal prior to fund termination or referral to the Department of Justice. EPA indicated that both referral 
to the Department of Justice and, in appropriate cases, funding termination are tools which the Agency will use ifnecessary. 
It views compliance a.,; the best standard by which to measure Title VI enforcement. Browner letter, attachment, p. 6. The 
Commission agrees that voluntary compliance should be the first step at seeking compliance. However, Congress created 
the fund termination sanction as an option to agencies, and especially in the cases in which a recipient or other entity is in. 
continuing violation of Title VI, fund termination or the threat ofit may be the most effective means ofachieving compliance 
with Title VI. 
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Outreach, Education, and Technical Assistance 
EPA's Title VI civil rights education, outreach, 

and technical assistance efforts are minimal. In 
its survey response, EPA reported that it publi
cizes some program information in Spanish.154 

Although EPA has not published any documents 
that specifically address civil rights enforcement 
of Title VI and environmental justice, OCR is 
developing a pamphlet on Title VI and environ
mental justice which should be available in the 
coming months for distribution to recipients, ben
eficiaries, and the public generally.155 There is no 
indication that EPA has a formal Title VI out
reach and education program although OCR staff 
members have begun to give presentations on 
Title VI enforcement at panels and conferen
ces.156 Given the nature of EPA's federally as
sisted programs, most persons are probably un
aware that they have Title VI rights with respect 
to these programs. Active outreach, education, 
and technical assistance programs are necessary 
to inform individuals of their rights and responsi
bilities under Title VI. They facilitate an increase 
oflegitimate Title VI complaints and reduce tend
encies that individuals will file frivolous ones. 
Consequently, EPA's limited efforts in developing 
these programs hinder an effective Title VI en
forcement program. 

OCR and regional grants staff are supposed to 
provide technical assistance to recipients to assist 
them in fulfilling their Title VI responsibilities.157 

However, EPA does not conduct training semi-

154 EPA Survey, Q. 47, p. 40. 

155 EPA May 1995 interview. 

156 EPA May 1995 interview. 

167 Ibid., Qs. 25(g)-{h), pp. 19-20. 

nars for nor does it provide technical assistance to 
State and local agency staff or recipients.158 One 
of EPA's objectives in its 1990 Civil Rights Im
plementation Plan was to conduct a survey of 
applicants/recipients to determine the need 
and/or interest in a seminar explaining civil 
rights responsibilities.159 However, EPA did not 
indicate in its subsequent Civil Rights Im
plementation Plans or survey response that ithad 
done so. Given the complexity of the issues in
volved, the need for such technical assistance is 
paramount. 

In its 1994 Title VI workplan, OCR reiterated 
its responsibility to provide technical assistance 
in the forms of advice, guidance, and training to 
EPA program and regional officials, recipients, 
and beneficiaries on their respective civil rights 
responsibilities.160 OCR recognized that, to fulfill 
its responsibilities in this area, it must develop an 
education program to inform State and local re
cipients of EPA assistance available for their re
sponsibilities under Title VI.161 

Executive Order 12,898 provides for greater 
public participation and improved access to infor
mation for the general public on human health 
and environmental issues.162 To achieve these 
goals, Executive Order 12,898 requires the Inter
agency Working Group to hold public meetings for 
the purpose of factfinding, receiving public com
ments, and conducting inquiries relating to envi
ronmental justice issues.163 The Interagency 
Working Group must prepare for public review a 

158 Ibid., Qs. 51-54, pp. 41-42. EPA is planning to conduct training programs for regional staffand recipients on environmental 
jm;tice and Title VI. EPA May 1995 interview. 

169 EPA FY 1990 Implementation Plan, p. 10. 

160 1994 Title VI Workplan (EPA November 1994 response, enclosure 3). 

161 Ibid. 

162 Exec. OI"der No. 12,898, § 5-5, 30 WEEKLY COMP. PRES. DOC. 276, 278-79 (Feb. 14, 1994). 

163 Id. § 5-5(d), at 278. 
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summary of the issues raised at the public meet
ings.164 In addition, Executive Order 12,898 al
lows the public to submit recommendations on 
environmental justice to the Federal agencies 
which the agencies must forward to the Inter
agency Working Group.165 Executive Order 
12,898 also requires that the Federal agencies 
make an effort to ensure that all public docu
ments, notices, and hearings on human health or 
the environment are concise, understandable, 
and accessible to the English-speaking and lim
ited-English-speakingpublic.166 

Recently, EPA proposed a rule to allow greater 
public involvement in the hazardous waste treat
ment permitting process under the Resource Con
servation and Recovery Act.167 Although EPA has 
not finalized the rule yet, the Assistant Admin
istrator encourages regional administrators to 
initiate permitting activities, when EPA is the 
permitting authority, that assure the opportunity 
for meaningful participation by all segments of 
the pubiic, including non-English speakers.168 In 
addition, the Assistant Administrator asked the 
regional administrators to encourage State per
mitting authorities to conduct similar public ac
tivities.169 

OEJ is primarily responsible for education and 
outreach on environmental justice issues. Since 
the issuance of Executive Order. 12,898, OEJ has 

164 Id. § 5-5(d), at 278-79. 

165 Id. § 5-5(a), at 278. 

provided awareness training to EPA headquar
ters and regional office staff, as well as grants for 
environmental educational programs and assis
tance to communities in local environmental jus
tice programs. OEJ also provided a grant for the 
Hispanic Network Public Radio to provide envi
ronmental justice education and outreach to 
Latino communities. In addition, OEJ has pub
lished several environmental justice materials in 
Spanish. OEJ also has conducted education and 
outreach in various forms at numerous conferen
ces, colleges, community organizations, and busi
nesses.170 

Since the issuance of Executive Order 12,898, 
OEJ has established a small grants program 
funded in FY 1994 through the OEJ office base 
budget in the amount of $500,000. For FY 1995, 
OEJ obtained a congressional add-on fund of $3 
million for education and outreach. In addition, 
the OEJ has assisted the Office of Pollution Pre
vention in coordinating its FY 1995 environmen
tal justice grants program.171 Although these ini
tiatives undoubtedly will improve outreach, edu
cation, and technical assistance with regard 
to environmental issues involving Title VI, they 
will not fully address the need for strong out
reach, education, and technical assistance pro
grams for Title VI generally. Hopefully, OCR's 
recognition in its 1994 Title VI Workplan of its 

166 Id.§ 5-5(b),(c), at 278. To date, the Interagency Working Group, Outreach Task Force has developed a draft; environmental 
justice participation checklist designed to assist the Federal agencies in their outreach efforts. In addition, the Outreach 
Task Force is in the early stages ofplanning several public meetings in the next 6 months at various locations throughout 
the country. EPA November 1994 response, enclosure 1, p. 16. See also ibid., enclosure 10, "Public Participation & 
Accountability Subcommittee Recommendations to the Full NEJAC Committee." 

167 59 Fed. Reg. 28,680 (1994). See also Elliot P. Laws, AssistantAdministrator, Office ofSolid Waste and Emergency Response, 
U.S. Environmental Protection Agency, memorandum to regional administrators, re: "Application of Enhanced Public 
Participation and Stronger Combustion Permitting Requirement," May 23, 1994 (EPA November 1994 response, enclosure 
9). 

168 Elliot P. Laws, Assistant Administrator, Office of Solid Waste and Emergency Response, U.S. Environmental Protection 
Agency, memorandum to regional administrators, re: "Application of Enhanced Public Participation and Stronger Combus
tion Permitting Requirernent,"May 23, 1994. 

169 Ibid. 

110 See ibid., pp. 18-20. 

171 Ibid., p. 20. 
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responsibilities in these areas will prompt im
provements in the Title VI program generally and 
not solely in environmental justice. 

Oversight of Continuing State 
Programs 

EPA distributes approximately 80 percent of 
its Federal financial assistance through State en
vironmental agencies and the State revolving 
fund in ongoing programs.172 It specified that 
"State agencies receiving EPA assistance to ad
minister State-authorized environmental pro
grams must comply with Title VI and EPA's im
plementing regulations."173 However, the Agency 
does not have any regulations, guidelines, pol
icies, or procedures designed specifically for con
tinuing State programs. EPA neither monitors 
State Title VI compliance activities on a minimal 
basis nor requires States to submit self-assess
ment reports on their own Title VI compliance 
efforts.174 EPA does not delegate any Title VI 
compliance responsibility over subrecipients to its 
State recipients.175 Furthermore, the Agency also 
does not require States to submit methods of ad
ministration showing how they intend to ensure 
compliance. This lack of effort is of serious con
cern to the Commission. It reflects a failure to 
implement an effective system for ensuring that 

172 Olive/Cash interview, p. l. 

173 Browner letter, attachment, p. 7. 

State-administered programs rece1vmg EPA 
funds are in compliance with Title VI. 

According to one OCR official, EPA has never 
effectively examined the Title VI compliance ac
tivities of continuing State programs.176 In fact, 
OCR stated in its 1994 Title VI workplan: 

To date, EPA has been remiss in carrying out its pre
award compliance responsibilities, particularly with 
regard to the continuing environmental program 
grants to State environmental agencies. These grants, 
along with the State Revolving Fund Program, account 
for nearly 80 percent of the Agency's assistance dollars. 
In addition, the Agency has the authority to conduct 
periodic compliance reviews of any recipients program 
or activities receiving EPA assistance including the 
request of data and information, and may conduct on
site reviews when it has reason to believe that discrim
ination is occurring in such programs and activities. 
The agency's shortcomings in this area raise ofissue of 
[sic] whether EPA is legally liable for failure to enforce 
Title VI and the other external civil rights statutes.177 

Although OCR, in its 1994 Title VI workplan, 
recognized the importance ofreviewing State cri
teria for selecting subrecipients of EPA funds, 
OCR does not currently review State criteria as 
part of its compliance reviews.178 

Similarly, EPA has not developed any over
sight procedures of State and local agencies 

174 EPA November 1994 response, enclosure 1, p. 2. EPA indicated that State and local authorities generally made most 
land-use siting decisions and, therefore, EPA does not have legal authority to review State siting decisions under its organic 
statutes. EPA Survey, Q. 7, p. 9. See also Browner letter, attachment, p. 7. However, under EPA-implemented and 
EPA-authorized State programs, the Agency may consider State siting decisions in conjunction with standard setting, 
permitting, and other activities. Browner letter, attachment, p. 7. 

175 EPA November 1994 response, enclosure 1, p. 2. 

176 Olive/Cash interview, p. 2. 

177 1994 Title VI Workplan, p. 2 (EPA November 1994 response, enclosure 3). 

178 EPA November 1994 response, enclosure 1, p. 4. See also 1994 Title VI Workplan (EPA November 1994 response, enclosure 
3). 
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specifically for environmental justice.179 It has 
not issued an environmental justice directive be
yond Title VI.180 To date, EPA's only approval of 
State programs consists of environmental justice 
assurances provided voluntarily by two States.181 

Although EPA recognizes the importance of mon
itoring and oversight, it currently plans only to 
"consider the use of appropriate environmental 
justice assurances on a nationwide basis," as part 
of the development of its final environmental jus
tice strategy.182 However, the requirement that 
States provide these assurances is not enough to 
ensure the Agency's proper oversight of State con
tinuing programs. EPA would need to hold States 
accountable by requiring them to develop a sys
tem of compliance reviews and complaint investi
gations, and it would have to monitor States' ac
tions or inactions to ensure they meet their obli
gations. Therefore, the lack of any oversight 
procedures impedes enforcement of environmen
tal justice in EPA-funded programs. 

Staff Training 
EPA does not have an adequate system for 

training its staff on the enforcement of Title VI 
and other civil rights statutes. OCR does not re
quire civil rights compliance training for all new 
employees with external civil rights or EEO re
sponsibilities.183 In addition, although OCR has 
conducted civil rights training seminars for re
gional staff in the past, OCR has not conducted a 
regional training program since 1991.184 Staff 

training is the standard way an agency can en
sure that its civil rights staff perform pre- and 
postaward reviews, complaint investigations, and 
negotiations of remedies and sanctions according 
to the agency's Title VI procedures and policies. 
Staff training that promotes comprehensive 
knowledge of or expertise in Title VI, its compli
ance and enforcement process, statistical anal
ysis, and negotiation and dispute resolution strat
egies leads to a more efficient and effective Title 
VI compliance and enforcement program. Staff 
will understand the many subtleties and ways 
discrimination can surface, and they will have the 
skills to identify this discrimination and resolve 
the complaints or noncompliance effectively and 
quickly. An inadequate or nonexistent training 
system seriously affects the Title VI program and 
impairs its effectiveness. • 

Data Collection and Analysis 
EPA's Preaward Compliance Review Report 

Form is the only tool used by EPA to collect racial 
and ethnic data on populations and communities 
served by EPA's federally assisted programs. 
However, OCR and EPA's Office of Grants and 
Debarment are currently engaged in an External 
Compliance Review Pilot Program to determine 
what kinds of information to collect from State 
environmental agencies as a condition for receiv
ing funds. 185 The pilot program focuses primarily 
on the continuing State environmental grants 

179 Executive Order 12,898 addresses Federal agencies only. See Exec. Order No. 12,898, § 2-2, 30 Weekly Comp. Pres. Doc. 276, 
277 (Feb. 14, 1994). Consequently, the environmental justice program focuses on Federal agencies' activities rather than 
State and local agencies' conduct. EPA May 1995 interview. 

180 EPA November 1994 response, enclosure 1, p. 25. 

181 Ibid. 

182 See ibid. 

183 EPA Survey, Q. 49, p. 41. 

184 Ibid.. Q. 50, p. 41. OCR has plans to conduct a training program for regional staff and recipients on Title VI and 
environmentaljustice. EPA May 1995 interview. 

185 Dan J. Rondeau, Director, Office ofCi_vil Rights, U.S. Environmental Protection Agency and Harvey G. Pippen, Jr., Director, 
Office of Grants and Debarment, U.S. Environmental Protection Agency, memorandum to regional administrators, re: 
External Compliance Review Project, May 4, 1994. 
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received by State environmental agencies and on 
the State revolving fund program.186 

OCR considers racial and ethnic data as part of 
its Title VI program. It uncovers socioeconomic 
demographic data, in addition to racial and ethnic 
data, for environmental justice issues.187 OCR 
evaluates and analyzes these data, as appropri
ate, in its investigative process.188 The collection 
of socioeconomic demographic data, in addition to 
racial and ethnic data, is helpful in identifying 
discrimination under Title VI. In 1992, 33.3 per
cent of individuals below the poverty level in the 
United States were black, 29.3 percent were of 
Hispanic origin, and 14.5 percent were of other 
nonwhite races. These percentages combined re
flect that over half of those individuals below 
poverty level, 62.6 percent, are either black or of 
Hispanic origin, and 77.1 percent were non
white.189 Because minorities are disproportion
ately poorer than whites by population percent
ages, a combination ofracial and ethnic data and 
socioeconomic data is instrumental in identifying 
discriminatory practices relating to Title VI and 
environmentaljustice.190 

Civil Rights Implementation Plans 
The Commission reviewed EPA's Civil Rights 

Implementation Plans for 1990 through 1994. 
The 1990 and 1994 plans are base-year plans. The 
1990 plan covers the period from 1990 to 1993, 
and the 1994 plan covers 1994 through 1997. In 
general, the plans do not fulfill the purposes envi-

186 Ibid., p. 1. 

187 EPA November 1994 response, enclosure 1, p. 2. 

188 Ibid., p. 3. 

sioned for them by the Department of Justice.191 

They do not provide sufficient information about 
external civil rights enforcement for the public to 
become informed or for the Department of Justice 
to evaluate EPA's civil rights enforcement. The 
plans give almost no information about OCR's 
approach to civil rights enforcement for federally 
assisted programs.192 

Furthermore, there is no indication that OCR 
uses the plans as a planning tools in order to 
maximize the effectiveness of OCR's existing re
sources. EPA's selection of goals and objectives 
and its progress reports are superficial attempts 
to comply with the Department of Justice's re
quirements, rather than serious efforts to engage 
in systematic planning. In 1990, EPA adopted the 
following long-range goals: 

• Goal 1. Maximize the number ofrecipients in 
compliance with civil rights requirements 
through a preventive program of outreach, 
technical assistance, and monitoring.193 Major 
objectives under this goal included a preaward 
and postaward review system for all program 
categories, a Title VI poster, a generic fact 
sheet about Title VI responsibilities, a generic 
preaward compliance review form, and field 
seminars for applicants/recipients on civil 
rights responsibilities. 194 

• Goal 2. Provide the necessary management 
oversight policy direction to assure that the 

189 See U.S. Bureau of the Census, Current Population Reports, cited in U.S. Department of Commerce, Statistical Abstract of 
the U.S., 1994, Table 727. 

190 See also Richard J. Lazarus, Pursuing "Environmental Justice": The Distributional Effects ofEnvironmental Protection, 87 
Nw. U.L. Rev. 787, 795-96 (1993). 

191 See chapters 3 and 4 for a discussion of the purpose of the Civil Rights Implementation Plans. 

192 The section describing EPA's approach to civil rights enforcement for federally assisted programs refers to EPA's EEO 
Manual, which was has not yet been published. See EPA FY 1990 Implementation Plan, p. 4. 

193 EPA FY 1990 Implementation Plan, p. 7. 

194 Ibid. 
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agency's federally assisted programs result in 
timely, consistent, and effective civil rights en
forcement.195 Major objectives under the goal 
included publication of a preaward compliance 
review handbook, provision of preaward review 
training for grant specialists, expansion of field 
external compliance program personnel as 
needed, and conclusion of the signing and pub
lication of a delegation agreement with the 
Department of Education.196 

These goals are very general and ambitious given 
the limited nature ofEPA's existing Title VI en
forcement and available resources. The goals are 
unrelated to OCR's budget, staffing, and re
sources or its projected workload, and the plan 
offers no indication that OCR was actively plan
ning how to accomplish these goals and objec
tives. 

EPA's Civil Rights Implementation Plans for 
the years 1991 to 1993 are very brief, approx
imately 5 pages. OCR produced progress reports 
providing updates on the status of the 1990 goals 
and objectives and on any changes in staff respon
sibilities or policies from year to year.197 In addi
tion, OCR addressed its plans and accom
plishments during each fiscal year that was cov
ered under the 1990 plan. These plans give no 
indication that any of the Title VI goals and objec
tives presented in the 1990 Civil Rights Imple-

195 Ibid. 

196 Ibid., p. 8. 

mentation Plan had been achieved. For example, 
during fiscal year 1990, OCR planned to conduct 
a pilot postaward compliance review project in 
which OCR would ask all regional officers to con
duct a predetermined number ofreviews during a 
6-month period. At the end of that time, OCR 
intended to evaluate the results to determine re
gional Title VI training and resource needs.198 In 
1991, OCR planned to conduct the project, and 
also intended to hold a training seminar for field 
equal opportunity specialists who were assigned 
to conduct the project's postaward compliance re
views.199 EPA also stated that it would publish a 
draft preaward compliance review handbook and 
have a Title VI poster printed for distribution. 200 

The 1992 and 1993 Civil Rights Implementation 
Plans indicated no change in the status of the 
project or the handbook, and the 1993 plan 
dropped plans for the Title VI poster because OCR 
found copies of a previously printed poster. 201 

Another indication that EPA has not accom
plished its 1990 goals and objectives is that the 
long-range· goals and major objectives in EPA's 
1994 plan are nearly identical to those in the 1990 
plan.202 In fact, the 1994 plan mirrors the 1990 
plan in almost all respects. Thus, the 1994 Civil 
Rights Implementation Plan reflects an agency 
whose Title VI enforcement has not progressed 
since 1990. 

197 EPA made no significant changes in any area until 1993, when some of the objectives were deleted. 

198 EPA FY 1990 Implementation Plan, p. 6. 

199 U.S. Environmental Protection Agency, "Fiscal Year 1991 Civil Rights Implementation Plan," p. 2 (hereafter cited as EPA 
FY 1991 Implementation Plan). 

200 Ibid. 

201 U.S. Environmental Protection Agency, "FY 1992 Civil Rights Implementation Plan," p. 2 (hereafter cited as EPA FY 1992 
Implementation Plan); U.S. Environmental Protection Agency, "FY 1993 Civil Rights Implementation Plan," pp. 4, 5 
(hereafter cited as EPA FY 1993 Implementation Plan). 

202 See EPA FY 1994 Implementation Plan, pp. 7--8, and EPA FY 1990 Implementation Plan, pp. 7--8. 
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Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The reporting arrangement established 
for the U.S. Environmental Protection Agency's 
civil rights program to the Deputy Chief of Staff 
suffices for daily routine matters related to civil 
rights enforcement.203 However, for critical is
sues, such as resource needs and official agency 
policy positions, the official reporting line to the 
Administrator is necessary to communicate and 
ensure a clear understanding of the importance of 
civil rights considerations. The Commission 
found no indication that access of the Director of 
the Office of Civil Rights to the Administrator was 
impeded on crucial matters. 
Recommendation:Although, in practice, the re
porting line for routine civil rights enforcement 
concerns is conducive to efficient management 
and operation, this-reporting structure should not 
become so systematic as to prevent participation 
of the Director of OCR in. important executive 
meetings that discuss budget, staffing, and policy 
decisions. The reporting arrangement should 
allow serious consideration of the needs of the 
civil rights enforcement programs. Furthermore, 
the Agency Administrator should assume leader
ship in civil rights enforcement and ensure that 
civil rights concerns receive necessary promi
nence and consideration in the budget, planning, 
program, and legal offices throughout the Agency. 
Finding: The reporting authority from regional 
offices to the headquarters OCR is not sufficient 
for an effective external civil rights enforcement 
program. An organizational arrangement in 
which regional civil rights staffs report to area or 
regional directors is logical and efficient at this 
level. However, since the area directors of civil 
rights have no external compliance responsibil
ities, regional civil rights staffs with external civil 
rights responsibilities have no direct authority 
figures to supervise and manage their activities at 

203 See pp. 418-19. 

204 See pp. 419-20. 

the local level. 204 Headquarters OCR's reliance on 
the area directors to communicate directions and 
guidance on external civil rights efforts to re
gional staff hampers effective external civil rights 
enforcement programs. 
Recommendation: EPA must hold the 
area/regional directors accountable for the exter
nal civil rights compliance and enforcement activ
ities performed by the regional staff. By making 
these directors respol).sible for external civil 
rights functions at the regional level, there is a 
greater guarantee that the~e directors will clearly 
and emphatically convey concerns about the ex
ternal civil rights function, such as the need for 
policy guidance on issues or the necessity of in
creased resources. Furthermore, the headquar
ters OCR will have more assurance that regional 
civil rights staffs follow the direction provided by 
the headquarters office because the area or re
gional directors will have responsibility for super
vising their efforts. 
Finding: The consolidation of internal and exter
nal civil rights enforcement functions at both the 
headquarters and r~gional level impedes a strong 
external civil rights enforcement program. Re
gional EEO officers must provide supervision and 
logistical assistance on internal complaints pro
cesses in addition to investigating external civil 
rights complaints. OCR's Deputy Director con
firmed that, in recent years, the increasing num
bers of internal civil rights complaints impeded 
external civil rights compliance efforts. Although 
EPA's current emphasis on environmental justice 
maintains -attention on external civil rights ef
forts, the present organizational structure of in
ternal and external civil rights enforcement func
tions leaves external civil rights enforcement ac
tivities at risk to an increased workload in Title 
VII complaints and equal employment opportu
nity matters. 
Recommendation: EPA should separate inter
nal and external civil rights enforcement func
tions if not into distinct offices, then into two 
detached units. This arrangement will facilitate 
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effective development of both internal and exter
nal civil rights enforcement programs. It will as
sist in the tracking of expenditures, staff assign
ments, and compliance and enforcement activ
ities for external civil rights independent internal 
enforcement efforts. It also will allow planning 
efforts to concentrate solely on external civil 
rights matters and eliminate the need to adjust 
external civil rights enforcement efforts to the 
demands of an increased internal civil rights 
workload. Similarly, headquarters and regional 
civil rights staff with external civil rights enforce
ment responsibilities should perform only those 
external enforcement activities. The regional 
EEO officers should not participate in internal 
civil rights matters. OCR should train officers to 
provide the supervision and assistance exclu
sively to internal civil rights enforcement activi
ties and allow regional EEO officers and other 
staff members with external civil rights compli
ance and enforcement responsibilities to focus 
completely on Title VI, environmentaljustice, and 
other external civil rights enforcement efforts. 
Finding: With the development of a memoran
dum of understanding, the Office of General 
Counsel (OGC) and OCR have taken steps to 
maintain a coordinated working relationship on 
Title VI complaint processing, in addition to their 
joint efforts on legal, policy, and enforcement is
sues.205 OCR is building its own legal support 
staff within the civil rights office with the assign
ment for four attorney detailees to permanent 
positions. Consequently, OCR has the capacity to 
conduct legal analysis, draft the Agency's civil 
rights regulations, and develop policies on civil 
rights legal, policy, and enforcement issues. The 
relationship between OGC and OCR clearly is not 
one of complete reliance on OGC for legal support. 
Recommendation: Because OCR has legal sup
port staff within its office, its attorneys should 
function as the primary legal advisors on civil 
rights laws related to EPA-funded programs. 
OCR should rely on its attorneys to draft revisions 
to civil rights regulations and write policies on 

205 See p. 422. 

206 See p. 424. 

civil rights legal or enforcement issues. OCR at
torneys should advise civil rights enforcement 
and program staff on the legal issues related to 
civil rights complaints, compliance reviews, and 
other civil rights enforcement activities. In es
sence, OCR attorneys should function as the pri
mary legal experts on civil rights laws affecting 
the Agency. However, their efforts should not sup
plant OGC's role as the primary legal advisor to 
the Administrator and its responsibilities for in
terpreting EPA statutes and regulations. OGC 
should review and finalize the EPA's civil rights 
regulations in consultation with OCR attorneys. 
OGC should provide analysis and advice on the 
relation of the non-civil-rights-related EPA stat
utes and regulations to civil rights laws, regu
lations, or policies governing EPA-assisted pro
grams. 

Budget, Staffing, and Workload 
Finding: The Commission found no evidence 
that OCR tracked its expenditures for external 
civil rights compliance and enforcement activ
ities.2°6 Without such a mechanism, OCR cannot 
monitor its resources needs for fulfilling existing 
day-to-day external civil rights obligations, and 
effective long-range planning efforts for external 
civil rights enforcement goals will be hindered. 
Recommendation: OCR must develop a data
base system for tracking expenditures and staff
ing assignments on external civil rights compli
ance and enforcement activities generally and on 
Title VI activities specifically. The Commission 
recognizes that OCR integrates compliance activ
ities to encompass many civil rights laws, thereby 
eliminating duplication and promoting efficiency. 
The Commission also acknowledges that com
plaints received at EPA can involve Title VI 
claims in addition to issues under other civil 
rights laws. Howev.er, with a database system for 
monitoring expenditures and staffing assign
ments, OCR staff can assign codes to each civil 
rights law enforced by EPA When OCR head
quarters and regional staff perform compliance 
reviews, conduct complaint investigations, or 
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provide staff training, technical assistance, or 
outreach, or education, they should apply all 
codes applicable to these activities. In this way, 
OCR can maintain an accurate accounting of civil 
rights enforcement with respect to each civil 
rights law. The database system will enable OCR 
to make assessments of resource allocations and 
staffing assignments. More important, the system 
will allow OCR to identify the extent of focus on 
particular civil rights laws, such as Title VI. 
Finding: Generally, OCR has an inadequate 
number of staff to enforce Title VI effectively. The 
recent addition of new staff members shows 
promise for improving the EPA's Title VI enforce
ment program.207 One of the new attorney-advi
sors has experience in both Title VI and environ
mental justice issues. However, in recent years, 
OCR's workload has increased as individuals 
have filed increasing numbers of disability dis
crimination complaints and as internal civil 
rights enforcement activities have diverted some 
resources and attention away from external civil 
rights enforcement. Because EPA only recently 
added new staff members to OCR, the Commis
sion recognizes that itcannot fully assess whether 
these additional staff members have improved 
the Title VI enforcement effort. However, OCR's 
recent activity hasbeen in Title VI environmental 
justice issues, rather than improving the Title VI 
program as a whole. 
Recommendation: Because OCR has experi
enced an increase in staff so recently, it should 
assess its external civil rights enforcement pro
gram and identify which areas of the program 
clearly need an increase in staffing. OCR should 
then evaluate whether reassignments will ad-. 
dress these needs or whether an larger increase 
in staffis imperative. OCR should consider focus
ing at least some staff on addressing the existing 
deficiencies in the overall Title VI program, such 
as in revising and updatingEPA's nondiscrimina
tion regulations, developing practical Title VI 
guidelines, implementing an active Title VI policy 
program and compliance review process, updat-
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ing Title VI compliance and enforcement proce
dures, and developing strong oversight, coordina
tion, and monitoring mechanisms for State con
tinuing programs. Furthermore, as mentioned 
above, OCR should not integrate internal and 
external civil rights enforcement assignments. 
Otherwise, as in the case of the regional EEO 
officers, an increase in internal civil rights en
forcement workloads will divert staff resources 
away from external civil rights enforcement ef
forts. In order to improve and ensure that exter
nal civil rights programs' are effective, OCR 
should allow its civil rights staff assigned to exter
nal civil rights enforcement to work exclusively on 
those functions. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: EPA does not have separate Title VI 
regulations. It combines its Title VI provisions 
with other nondiscrimination regulations. 208 EPA 
has separated nondiscrimination regulations for 
federally conducted programs from federally as
sisted programs, a logical approach since compli
ance and enforcement procedures for federally 
conducted programs may differ from those for 
federally assisted programs. However, within the 
nondiscrimination regulations for federally as
sisted programs, the sections on requirements for 
applicants and recipients and compliance proce
dures do not clearly indicate which requirements 
and procedures are applicable to Title VI. The 
reader of these provisions may logically conclude 
that all requirements and procedures apply to 
Title VI when, in fact, some are specific to section 
504 of the Rehabilitation Act. 
Recommendation: The Commission maintains 
that separate Title VI regulations are most con
ducive to ensuring an effective Title VI enforce
ment program. Unified regulations can serve a 
Title VI enforcement program adequately; how
ever, EPA must ensure that the regulations in
clude all necessary elements for an effective Title 
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VI enforcement program. In addition, EPA must 
clarify the sections on requirements for appli
cants and recipients and compliance procedures 
so that there is no confusion as to which require
ment or procedures apply to Title VI. 
Finding: EPA's nondiscrimination regulations 
contain most of the necessary elements for a Title 
VI enforcement program. However, the regula
tions lack provisions reflecting recent develop
ments in ·Title VI and the issuance of Executive 
Order 12,898. They do not reflect the clarification 
on the coverage of Title VI provided by the Civil 
Rights Restoration Act of 1987. 
Recommendation: In order to include all neces
sary elements in EPA' s regulations, the Agency 
must add to its definitional section the meaning of 
"program or activity'' as clarified by the Civil 
Rights Restoration Act of 1987. Furthermore, 
EPA must 1.ssue comprehensive and detailed 
guidelines and procedures to address Title VI
specific requirements for applicants and recip
ients or compliance procedures tailored to Title 
VI. 

EPA should also add provisions that reflect 
requirements imposed by Executive Order 12,898 
as they relate to Title VI. Because the environ
mentaljustice program is an entity in and ofitself 
with only some overlaps with Title VI, EPA also 
should consider issuing separate environmental 
justice regulations or adding a section in its uni
fied regulations for this program. 
Finding: The appendix listing EPA's federally 
assisted programs has not been updated since 
1984 and does not distinguish State continuing 
programs from other programs. 209 

Recommendation: EPA should update its ap
pendix to ensure that it contains all of the 
Agency's federally assisted programs. In the al
ternative, itshould publish a catalog, brochure, or 
pamphlet listing these programs that it would 
update when new federally assisted programs are 
created and old ones are eliminated. The regula
tions then should make reference to this docu-
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ment. The document also should be used for edu
cational purposes to inform individuals of their 
rights with respect to these programs. 
Finding: EPA's nondiscrimination regulations 
do not have specific prohibitions that explicitly 
proscribe discrimination conducted in a facility 
built with Federal funds. 210 

Recommendation: In light of the fact that EPA 
funds many construction projects, such as those 
related to waste treatment, it must explicitly add, 
as a specific prohibition, nondiscrimination in ac
tivities conducted in a facility built with Federal 
funds. This provision will clearly inform entities 
operating these facilities of their responsibilities 
with respect to Title VI. 
Finding: EPA's nondiscrimination regulations 
also do not address sufficiently the States' obliga
tions for State continuing programs.211 

Recommendation: EPA must include some re
quirements for State continuing programs. At a 
minimum, the Agency must require that States 
develop Title VI compliance programs and that 
they submit methods of administration to EPA 
However, these provisions also should impose 
data collection and reporting requirements, such 
as the submission of annual reports indicating the 
numbers of complaints investigated and compli
ance reviews performed. These provisions will 
enable EPA to ensure adequately that all of its 
federally funded programs operate in compliance 
with Title VI, and that EPA will conduct effective 
oversight and monitoring of States' Title VI en
forcement activities. EPA also should distinguish 
State continuing programs from other federally 
assisted programs in a separate appendix or in a 
catalog, brochure, or pamphlet. This separate list
ing will highlight those programs in which State 
or local agencies have responsibility for enforcing 
Title VI and assessing their Title VI compliance 
efforts, and in which EPA has responsibilities to 
provide oversight and :monitoring. 
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Guidelines 
Finding: Although the Department of Justice's 
coordination regulations require each agency to 
publish Title VI guidelines for each type of Fed
eral assistance program under its jurisdiction, 
EPA does not have adequate guidelines for its 
Title VI program.212 In addition, EPA .has failed 
to issue guidelines that explain the implications 
ofthe Civil Rights Restoration Act of 1987 on Title 
VI's coverage with respect to each type of EPA 
financially assisted program. These deficiencies 
are of concern to the Commission because re
cipients, applicants, actual and potential bene
ficiaries, and the public generally will not have an 
adequate means of understanding how Title VI 
relates to each type of EPA-funded program. 
Recommendation: EPA must issue guidelines 
for each type of Federal financial assistance pro
gram under its jurisdiction. These guidelines 
should address the following issues or areas: 

1) Since the Civil Rights Restoration Act of 1987 
has clarified that Title VI's prohibition of discrim
ination applies to the entire State or local agency 
or public or private institution, EPA should pub
lish guidelines that illustrate this application to 
each type of EPA-funded program. For example, 
in a block grant program, a State would receive 
the Federal funds based on a statutory formula 
and would redistribute the funds generally at its 
discretion. Title VI's coverage with respect to 
block-grant programs would extend to the State 
agency receiving and disbursing the funds, the 
subrecipient State or local agency or institution 
receiving some or all of those funds, the entity 
administering the program on the local level, and 
any facility built with or supported by those pro
gram funds. Title VI's nondiscrimination provis
ions would apply to the work forces within each of 
these agencies, institutions, or facilities; the pro
gram applicants or participants, such as munici
palities or communities applying for pollution 
prevention funds; and the potential and actual 
beneficiaries, such as the residents of those mu
nicipalities and communities. For a technical as
sistance grant awarded to a specific community 

group, Title VI would extend to the practices of 
that group in selecting technical advisors. Title VI 
also would apply to the individuals or entities 
advised or overlooked by the technical advisors. 

2) EPA should issue program-specific guidance on 
methods of enforcement relating to each type of 
EPA-funded program. 

3) EPA should issue guidelines that offer exam.., 
ples of prohibited practices in the context of the 
particular type of program. For example, the 
State revolving fund program assists in trans
itioning States to State and local financing of 
municipal wastewater treatment facilities. Pro
hibited practices apply to the State or local agen
cies involved in the project, such as the State 
agency that assigns the Federal funds to the mu
nicipalities, and to discriminatory processes for 
selecting a facility site and building the facility: 
a) the composition of the planning or advisory 
board that chooses the site; b) the opportunity for 
individuals to provide input on choosing a site or 
developing the facility; c) the location of the site if 
it impacts on a minority community; d) the choice 
of contractors and subcontractors to build the 
facility; and e) the employment of individuals 
within that facility. 

4) EPA should provide guidance on the types of 
remedial actions available in response to Title VI 
violations or findings of noncompliance. 

5) EPA also should issue guidelines on t}J.e nature 
of requirements relating to covered employment, 
data collection, complaints, and public informa
tion. For example, EPA's regulations prohibit em
ployment discrimination both when the EPA
funded program's purpose is employment and 
when the employment discrimination denies ben
eficiaries benefits or subjects them to discrimina
tion. EPA should use guidelines to make the dis
tinction in these types of prohibited employment 
practices. OSWER's Superfund Technical Assis
tance Grants is a program in which the primary 
purpose is employment. Since these grants 
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provide community groups with the funding to 
hire technical advisors, a prohibited employment 
practice under Title VI naturally would involve 
denying an individual a technical advisor position 
because ofrace, ethnicity, or national origin. How
ever, a prohibited employment practice also could 
occur in a State project funded by a Superfund 
grant. The program purpose involves identifying 
and cleaning up hazardous waste sites, rather 
than providing employment. If the State agency 
running this program employs a work force con
sisting predominantly of one race, ethnicity, or 
national origin, the decisions and conduct of that 
work force could subject beneficiaries to discrim
ination. For example, if those employees identify 
hazardous waste sites and assign priorities for 
cleanup based on the race, ethnicity, or national 
origin primarily represented in those areas, the 
conduct would constitute a prohibited employ
ment practice under Title VI. 

Finding: EPA also has not issued guidelines on 
the relationship between its Title VI and environ
mental justice programs.213 As a result, individu
als or communities whose complaints involve both 
Title VI and environmental justice !lo not have 
guidance on the distinctions and implications of 
the two civil rights areas. 
Recommendation: EPA should issue guidelines 
that address the nexus between Title VI and en
vironmental justice. For example, the Agency 
must distinguish any different standards for find
ing cause under Title VI and with respect to envi
ronmental justice, ifdifferent standards exist. 

Policies 
Finding: EPA's regulations on Title VI do not 
address the recent enactment of the Civil Rights 
Restoration Act of 1987.214 However, regulatory 
provisions may not be the best tool to explain fully 
and clearly the implications of the act. For exam
ple, the legislative history of the act discusses the 
principle that an agency may terminate funds not 
only if discrimination is "pinpointed" to use of 
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those funds, but also if the use is "infected" with 
discrimination elsewhere in the operation of the 
recipient. However, the meaning and distinctions 
between "pinpointing" and "infection" are un
clear. 

EPA has issued a policy with regard to fund 
termination which specifies that termination of 
all Federal assistance throughout an organization 
might be justifiable if the discrimination finding 
was egregious and systemic, and if the recipient 
was both unrepentant and unwilling to come into 
compliance. However, it was unclear to the Com
mission whether this policy was in place before or 
after enactment of the Civil Rights Restoration 
Act of 1987. Also, the policy does not address any 
differences between "pinpointing" and "infection." 
Recommendation: EPA should issue policy 
statements supplementing provisions in its regu
lations that would address these Title VI develop
ments. Through policies, EPA should clearly spec
ify whether the existing fund termination policy 
reflects implications of the Civil Rights Restora
tion Act of 1987. The policies also should establish 
concrete, illustrated standards by which discrim
ination would reach the level of "egregious and 
systemic," or "pinpointing" and "infection" so that 
recipients, applicants, program participants, and 
beneficiaries gain a practical understanding. 
Finding: EPA's policies on Title VI and environ
mental justice are either nonexistent or out
dated.215 A strong and active policy development 
program is necessary for developing effective 
Title VI and environmental justice programs, es
pecially in light of the complexity of overlap be
tween Title VI and environmental justice issues. 
Recommendation: EPA should develop system
atic programs for Title VI and environmental jus
tice in which it utilizes its compliance review, 
complaint investigation, outreach and education, 
technical assistance, and data collection pro
cesses to identify issues and areas in need of 
clarification or guidance. Fromthose sources and 
the knowledge of OCR, OGC, and the Office of 
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Environmental Justice (OEJ) staffs, these staffs 
should issue policy statements to provide clari
fication and guidance. The policies should define 
and elaborate the standards for compliance with 
Title VI and Executive Order 12,898. These policy 
statements should provide the agency officials, as 
well as recipients, beneficiaries, and the general 
public with an understanding of the practical im
plications and intent of Title VI and Executive 
Order 12,898. They should clarify the overlap 
between Title VI and environmental issues so 
that recipients, applicants, program participants, 
and potential and actual beneficiaries understand 
their rights and responsibilities. These types of 
policies also will assist EPA's civil rights and 
environmental justic"e staffs to distinguish 
strictly Title VI claims, from environmental jus
tice-Title VI claims and solely environmental jus
tice issues. The policies also should inform these 
groups of new developments in Title VI and envi
ronmental justice. 

Procedures 
Finding: EPA's regulations relating to Title VI 
contain basic procedures for compliance and en
forcement activities. EPA has more detailed pro
cedures for preaward reviews, complaint investi
gations, and postaward reviews.216 However, the 
procedures for preaward reviews and complaint 
investigations have not been updated since 1984 
and, consequently, may not reflect changes in 
EPA-funded programs or the creation of new pro
grams. 
Recommendation: EPA should develop a com
prehensive and detailed procedures manual that 
provides step-by-step guidance in all areas of the 
Title VI and environmental justice programs: a) 
performing compliance reviews; b) conducting 
complaint investigations; c) resolving complaints 
or noncompliance; d) instituting administrative 
or judicial proceedings; e) affording remedies; fl 
collecting and analyzing data; and g) providing 
staff training, outreach, education, and technical 
assistance. These procedures should distinguish 
between compliance and enforcement activities 
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conducted by EPA's OCR and oversight, monitor
ing, and performance evaluation efforts per
formed by OCR on the State agencies that have 
Title VI and environmental justice enforcement 
programs. In particular, the instructions on com
pliance reviews and complaint investigations 
should specify the types of individuals to contact 
and the types of data to collect. These sections and 
the section on data collection and analysis should 
identify factors that civil rights enforcement staff 
should consider in assessing noncompliance and 
discrimination under Title VI. EPA also should 
tailor the procedural guidance to the types of 
programs it funds. 

EPA also must develop procedures that EPA 
staff should follow to determine if discrimination 
exists in EPA programs. This is particularly im
portant because EPA provides assistance pri
marily to programs that serve whole communities 
rather than individuals, which complicates the 
process of identifying discrimination. Conse
quently, EPA should establish. procedures that 
examine the impact of EPA programs on the com
munities served, surrounding communities, and 
the general public. For example, EPA compliance 
reviews may involve reviewing public hearing re
cords on the selection of sites for program facili
ties. In addition, EPA should collect demographic 
data on its recipients, beneficiaries, and affected 
communities that will assist EPA in determining 
compliance with Title VI. EPA also should de
velop procedures specifically for programs, such 
as loan programs, where discrimination may 
occur against individual applicants, program par
ticipants, or beneficiaries. 
Finding: Although OCR has received new staff to 
accommodate the development of the environ
mentaljustice program,217 OCRhas notyet devel
oped specific procedures for assessing environ
mental justice risks in compliance activities and 
compliant investigations. OCR analyzes environ
mental justice-Title VI compliance efforts and 
complaints using Title VI procedures. 
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Recommendation: OCR should develop proce
dures that will assist its headquarters and re
gional staff in evaluating environmental justice 
risks in compliance activities and complaint in
vestigations. 
Finding: EPA maintains that the assortment of 
pollutants necessitates a case-by-case assess
ment, and it is considering a national assessment 
of the overall aggregate effects posed by environ
mental pollution. According to EPA, a compilation 
of these data will facilitate the identification of 
individual exposure profiles to .a variety ofpollu
tants.218 This assessment may enable EPA to de
termine whether there are disparate effects of 
pollution loadings on different populations. 
Recommendation: EPA should proceed with 
this national level assessment study. EPA should 
store this data on a database system that will 
facilitate long-term tracking of individual expo
sure profiles and variations in, or gradual disap
pearances of, any existing disparate effects, with 
the implementation of new EPA-funded programs 
or strategies to correct these effects. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: EPA's Preaward Compliance Review 
Report form requests a moderate amount of use
ful information in assessing the applicant's exist
ing and potential compliance with Title VI.219 

This information includes a description of the 
proposed· project or program, any pending dis
crimination complaints against the applicant, any 
compliance reviews performed on the applicant by 
other Federal agencies, and the majority and mi
nority populations to be served by the proposed 
project or program in comparison to their repre
sentation in the affected community and those 
populations served by existing projects or pro
grams. Although EPA modified this form to apply 
to all EPA grant recipients, OCR conducts pre
award desk-audit reviews for only the State re
volving fund program. In addition, the number of 
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preaward reviews which OCR performs has de
clined substantially over time. 
Recommendation:Pursuant to DOJ's coordina
tion regulations, OCR must ensure that all ofits 
applicants and recipients of Federal funds pro
vide assurances of Title VI compliance prior to 
receiving those funds. Beyond that limited type of 
review, OCR continue preaward reviews of the 
State revolving fund program applicants and re
cipients. It also should distribute the preaward 
compliance review report form to all grant appli
cants and recipients so that it extends its reviews 
to all EPA-funded programs. OCR should tailor 
the report forms to obtain the type of information 
necessary for assessing each type of EPA-funded 
program. If the preaward review report forms do 
not provide adequate information to make a de
termination on compliance or noncompliance with 
Title VI, OCR should request additional informa
tion as ;necessary. OCR should use the informa
tion from the preaward process to target appli
cants and recipients for technical assistance or 
onsite compliance reviews. 

The Commission concurs with the Department 
of Justice that preaward reviews, both desk audit 
and on site, are essential to an effective Title VI 
enforcement program and, therefore, OCR should 
conduct them on all EPA program applicants and 
recipients. However, the Commission recognizes 
the budget and staffing limitations of OCR. It 
realizes that, with continuing emphasis on down
sizing and restructuring of the Federal Govern
ment and maintaining fiscal responsibility,. OCR 
may be unable to acquire additional staff to 
strengthen fully all aspects of EPA's Title VI im
plementation, compliance, and enforcement pro
gram. The Commission also understands that a 
lengthy preaward process will delay program ben
efits and, in effect, adversely impact on ultimate 
beneficiaries. In light of these factors, the Com
mission recommends some alternative strategies 
that will promote a meaningful and efficient pre
award process on as many applicants and recipi
ents as possible, eliminating reliance on cursory 
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preaward reviews. These strategies should serve 
only as a secondary alternative to the optimal 
preaward compliance review process described 
above. Although this alternative may not be the 
most effective at ensuring full enforcement of 
Title VI, it should allow agencies to have some 
type of meaningful preaward review mechanism 
without critically impacting on Title VI enforce
ment. (See pp. 429-30 of this chapter.) 

Postaward Desk-Audit and Onslte Compliance 
Reviews 
Finding: OCR has not performed any postaward 
desk-audit reviews since at least 1988.220 How
ever, through its External Compliance Review 
Pilot Program, OCR has developed a postaward 
questionnaire that will assist in determining the 
types of information that State agencies partici
patingin the State revolving fund program should 
submit.221 OCRhas not performed any postaward 
onsite compliance reviews during the last 5 years. 
In its Environmental Justice Task Force report, 
OSWER recognized the need for periodic review 
ofState programs to ensure compliance with Title 
VI and suggested that OSWER may finance OCR
conducted postaward reviews. 
Recommendation: OCR should require periodic 
submissions of compliance reports by recipients. 
Where appropriate, OCR should conduct onsite 
compliance reviews of a representative number of 
major recipients on a periodic basis. OCR should 
use the onsite reviews as opportunities to provide 
education and technical assistance to recipients. 
OCR should reduce the results of its postaward 
compliance reviews to writing, include findings 
and recommendations for the recipient, and spec
ify the recipient's compliance status. If strength
ening OCR's efforts in other aspects of its Title VI 
enforcement program limits the availability of 
budgetary resources for postaward reviews, OCR 
should considering developing programs in con
junction with the program offices, such as 
OSWER, who will assist in financing the post
award review process. 
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Complaint Investigations 
Finding: In the past, EPA has received few Title 
VI complaints and investigated even fewer of 
them. It has confronted an increasing backlog of 
complaints relating to its federally assisted pro
grams, and over the past several years, it has 
managed to complete only one complaint investi
gation each year.222 However, the environmental 
justice initiative has led to an increase of Title VI 
complaints, and the EPA compensated for that 
increase by hiring additional staff for OCR. OCR 
has created teams of complaint investigators to 
handle the complaint caseload, and the staff is 
creating investigative plans for use in both coricil
i~tion conferences and case investigations. 
Recommendation: EPA should develop a com
prehensive complaint investigations process. 
That process should begin with a detailed intake 
mechanism to screen frivolous complaints from 
legitimate ones and, ultimately, conserve re
sources. 

For State continuing programs .in which State 
agencies receive and investigate complaints about 
subrecipients, EPA should require that these 
State agencies submit a written report on each 
complaint and its investigation. This requirement 
will facilitate OCR's oversight and monitoring of 
States' compliance and enforcement efforts and 
the overall effectiveness ofEPA's Title VI enforce
ment program. 

Deficiencies, Remedies, and Sanctions 
Finding: OCR has found few instances of non
compliance with Title VI. It generally resolves 
findings of noncompliance through voluntary 
compliance efforts and has not negotiated reme
dies or imposed sanctions in recent years. With 
the development of the environmental justice pro
gram, new options are available as sanctions that 
do not involve denial, suspension, deferral, or 
termination of Federal funds. For -example, 
OSWER indicated that it has the authority to 
withhold a permit from an applicant in noncom
pliance with Title VI as longas the noncompliance 
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is related to the protection of human health and 
the environment.223 It also suggested in its Envi
ronmental Justice Task Force report sqme in
terim strategies for ensuring compliance, such as 
requiring risk assessments and using early base
line health evaluations. 
Recommendation: OCR's compliance review 
process and complaint investigations should focus 
on identifying not only technical violations but 
also overt and subtle discriminatory practices. 
Once it identifies a deficiency or discriminatory 
practice, OCR should att'empt to obtain vol~tary 
compliance. However, OCR should also imp!e
ment followup mechanisms to ensure that recip
ients and subrecipients fulfill their commitments 
to correct any deficiencies or discriminatory prac
tices. If a recipient or subrecipient fails to do so, 
OCR should consider administrative avenues. It 
should obtain suggestions from EPA's program 
offices such as those provided by OSWER, on 
creati;e interim strategies for ensuring compli
ance and it should consider working with the' .program offices in implementing_those strategies. 
For example, it should work with OSWE~ an,d 
obtain temporary withholding of an applicant_s 
permit until the applicant corrects the noncompli
ance with Title VI. Other administrative avenues 
include consultation with or assistance from an
other Federal agency or State or local agency 
having nondiscrimination enforceme~t aut~ority, 
bypassing the central agency applicant 1f that 
agency is in noncompliance, o: bypassin? all no_n
complying non-Federal :3-genc1es to p:o~de assis
tance directly to the ultimate beneficianes. 

If the recipient continues its discriminatory 
practices or fails to comply with Title VI, after an 
appropriate administrative hearing, OCR sh?~d 
consider referring the matter to the Admrms
trator for suspension, denial, deferral, or termina
tion of Federal funds. The Commission recognizes 
that these funding-related sanctions can ad
versely affect beneficiaries when the federa~ly 
funded program already is in place. The Commis
sion maintains that even the threat of these sane-
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tions is an effective means of securing the compli
ance of recipients in continuing noncompliance. 

Outreach, Education, and Technical Assistance 
Finding: EPA has made some efforts to provide 
outreach, education, and technical assistance on 
Title VI to recipients, State and local agency staff, 
community groups, and the public generally. EPA 
is active in conducting outreach, education, and 
technical assistance programs for environmental 
justice.224 The Interagency Working Group, under 
the mandate of Executive Order 12,898, holds 
public meetings for the purpose of fac~dii_ig, 
receiving public comments, and conducting m
quiries relating to environmental justice issues, 
and it prepares for public review a summary of 
the issues raised. To facilitate greater public in
volvement in the hazardous waste treatment pro
cess EPA's Assistant Administrator encourages 
the 'regional administrators to initiate EPA
permitting activities that assure participation _by 
segments of the population, including ~ose ~th 
limited English proficiency. OEJ provides tram
ing to headquarters and regional staff on en~ron
mental justice issues and grants for ~ducational 
programs and assistance to commumty groups. 
OEJ also has conducted outreach and education 
activities at conferences and colleges and for com
munity organizations and businesses:_OEJ_ ~ain
tains a toll-free Environmental Justice Citizens 
Hotline that receives complaints, inquiries, re
quests for counseling, and information from citi
zens on environmental justice issues and other 
environmental concerns, and it issues an annual 
report highlighting achievements in environmen
tal justice. Furthermore, OEJ developed a small 
grants program funded in FY 1994 with $500!000, 
and, for FY 1995, OEJ acquired a congressional 
add-on fund of $3 million for outreach and educa
tion. 

EPA's environmental justice initiative natu
rally has had incidental positive i~provem~nts on 
outreach education, and techmcal assistance 
with res~ect to environmental justice-Title VI is
sues. However, these improvements have not 
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added to the overall Title VI outreach, education, 
and technical assistance efforts. 
Recommendation: EPA should strengthen its 
Title VI outr~ach, education, and technical assis
tance programs based on the Agency's exemplary 
efforts in environmental justice. EPA must create 
outreach, education, and technical assistance pro
grams tailored to Title VI. These programs should 
make available to the public Title VI regulations 
and guidelines. They should require the display of 
posters stating the recipients' nondiscrimination 
policy and compliance with. Title V'!· They ~lso 
should require dissemination of mformat1on, 
through media or brochures, explaining ~rogram
specific types of discriminatory pract~ces that 
Title VI prohibits, procedures for filmg com
plaints, and the distinctions between -~tle VI and 
environmental justice. This information should 
be available in Spanish and 9ther languages as 
needed depending on the communities or areas 
potentially or actually affected by EPA progr~ms. 
Beyond these requirements, OCR should actively 
interact with recipients, State and local agency 
staffs, community groups, businesses, and tl_ie 
public generaliy in a fashion similar to OEJ. For 
example, through pre- and postaward desk-au?it 
reviews OCR should identify local areas or recip
ients id need of education and technical assis
tance. During onsite reviews or complaint inves
tigations of recipients in those local areas, OCR 
should consider conducting interviews or meet
ings with community groups to facilitate outreach 
and education, in addition to providing technical 
assistance to that recipient. Similar to OEJ, OCR 
should provide grants to community groups sup
porting Title VI outreach, education, and techni
cal assistance efforts, and it should conduct out
reach and education activities at conferences and 
colleges and for local businesses. OCR should es
tablish a hotline, similar to the Environmental 
Justice Citizens Hotline, that receives Title VI 
complaints, inquiries, requests for counseling, 
and information from citizens on Title VI issues. 
Furthermore, OCR should develop a grants pro
gram specifically supporting recipients' efforts at 
performing Title VI outreach and education. 

225 See p. 435. 

Oversight of Continuing State 
Programs 
Finding: OCR's effort at conducting oversight, 
coordination, or monitoring of State continuing 
programs hasbeen extremely limited. EPA has no 
regulations, guidelines, policies, or procedures re
lating to these types of programs. OCR conducts 
no performance evaluations or reviews of State 
agencies, and it does not require those agencies to 
submit methods of administration, compliance re-
ports or self-assessment reports on their Title VI 

' 225compliance and enforcement efforts. 
Recommendation: At a minimum, EPA must 
add to its regulations provisions requiring States' 
submissions of methods of administration and 
statements of assurances. OCR must issue spe
cific guidelines that inform State and local agen
cies of what these methods of administration 
should entail andhow to create sufficient account
ability for the actions of recipients and subrecip
ients in complying with Title VI. OCR also must 
establish a review process to ensure receipt of 
these methods of administration and statements 
of assurances. Further, OCR should implement 
more detailed oversight and monitoring mech
anisms. OCR should develop a process to ensure 
that State and local primary recipients are col
lecting and maintaining data on their potential 
and actual subrecipients and subgrantees, bene
ficiaries and affected communities. OCR should 
ensure that State and local primary recipients 
conduct complaint investigations and compliance 
reviews ofsubrecipients and subgrantees. For ex
ample OCR should require States to provide an
nual ;eports or self-assessment reports on their 
progress in Title VI compliance and enforcement. 
Based on reviews of these reports, OCR would 
identify those State and local agencies in need of 
onsite evaluation or technical assistance. 
Finding: Similarly, EPA has no oversight proce
dures specifically for State continuing programs 
and States' efforts in enforcing environmental 
justice. EPA has received enviro.nmental justice 
assurances but only from two States on a 
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voluntary basis, and it is only considering use of 
these assurances on a nationwide basis. 
Recommendation:EPA should require environ
mental justice assurances from all States with 
State continuing programs. However, its over
sight of State continuing programs with respect to 
environmentaljustice should involve more than a 
routine check for the receipt of those assurances. 
OCR also should place reporting requirements on 
States, such as submission to OCR ofinformation 
on complaint investigations involving environ
mental justice and annual reports on State activ
ities in environmental justice. 

Staff Training 
Finding: OCR does not have an adequate staff 
training program for Title VI compliance and en
forcement or for issues related to environmental 
justice. It has not conducted regional training 
since 1991. OEJhas provided awareness training 
to EPA headquarters and regional office staff on 
environmental justice issues.226 However, there 
was no indication that OCR staff received specific 
training on identifying environmental justice 
risks when conducting compliance reviews and 
complaint investigations. The lack of a staff train
ing program impedes OCR's ability to enforce 
Title VI and environmental justice efficiently and 
effectively. A strong staff training program will 
instruct staff on how to perform thorough pre
award and postaward reviews and complaint in
vestigations. It also will strengthen staff mem
bers' abilities to identify relevant information for 
data collection and improve their analytical skills. 
Recommendation: EPA must institute a com
prehensive staff training program for OCR with 
respect to Title VI enforcement. This training 
should inform staff members of developments in 
Title VI law and environmental justice. It should 
provide instruction on conducting thorough com
pliance reviews, complaint investigations, and 
performance evaluations of State and local agen
cies with Title VI enforcement responsibility. In 
addition to this instruction, the training should 
concentrate on improving skills in statistical 

analysis, negotiation and dispute resolution strat
egies, and computer literacy: 

Data Collection and Analysis 
Finding: OCR currently uses only the preaward 
compliance review report form to collect data on 
Title VI. However, through EPA's External 
Compliance Review Pilot Program, OCR will de
termine the types of information it should collect 
from State environmental agencies. Once this 
information is collected, OCR will be able to ex
pand its data collection and analysis process. 
Recommendation: OCR should ensure that it 
requires all types of EPA-funded program recip
ients to complete the preaward compliance review 
report forms. ·The applicants' prior compliance 
records, pending discrimination complaints, and 
compliance reviews performed on them by other 
Federal agencies are universally applicable and 
important in assessing all program applicants. 
OCR should compile this information in a data
base and maintain continuing histories of compli
ance on all its program recipients. 

However, for other information, OCR should 
tailor the forms to the different types of federally 
assisted programs so that OCR will receive the 
necessary data to make thorough assessments 
about recipients' compliance with Title VI and 
environmental justice. For example, for its State 
revolving fund program, which assists State fi
nancing of municipal wastewater treatment facil
ities, OCR should continue to require information 
that supports an impact analysis of the proposed 
project on the potential and actual affected com
munities and populations to be served. Postaward 
data collection should include compilation and 
assessments of the racial, ethnic, or national ori
gin representations of the planning or advisory 
board that supervises the construction process, 
the contractor's work force that constructs the 
facilities, as well as the work force that runs the 
facilities once they are operational. Preaward 
data collection of the pollution prevention grants 
program should include assessments of the State 
or local agency's past compliance with Title VI 
and environmental justice through its pollution 

226 See pp. 436--37. 
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prevention efforts. Postaward data collection 
should include an assessment of the individuals 
or communities that the program strategies have 
reached, whether literature on the programs was 
made available to all types of individuals with 
regard to race, ethnicity, and national origin, and 
whether this literature was available in non
English languages when necessary to reach par
ticular populations in an affected community. 
Finding: OCR generally considers only racial 
and ethnic data as part of its Title VI program. 
However, it obtains both racial/ethnic data and 
socioeconomic demographic data for environmen
tal justice issues. OEJ efforts at data collection 
and analysis are more in depth. For example, OEJ 
currently is conducting the largest geographic
specific public health study ever attempted to 
examine the relationship between hazardous en
vironmental exposure and communities at great
est risk. OEJ, in conjunction with the Center for 
Disease Control and Prevention, State health de
partments, and historically black colleges, is 
working to reduce and prevent environmental 
hazards from disproportionately and adversely 
affected minority and low-income populations 
along highly industrialized areas of the Missis
sippi. Because minorities are disproportionately 
poorer than whites by population percentages, 
OCR has resources and data collection processes 
already available to it, through OEJ, to assist in 
identifying instances of discrimination based on 
race, color, or national origin. However, there is 
no indication that OCR uses these statistical data 
or the results from the study to assist in the Title 
VI enforcement program. 
Recommendation: OCR should use OEJ's activ
ities in data collection and analysis as a model for 
developing a sound civil rights enforcement data 
collection and analysis program that promotes 
Title VI enforcement. Furthermore, since OEJ 
already is conducting studies that identify socio
economic demographic as well as racial and eth
nic data, OCR should coordinate its data anal ysis 
efforts with OEJ to facilitate effective strategies 
for identifying potential instances of discrimina
tion with respect to Title VI. 

227 Seep. 437. 

Civil Rights Implementation Plans 
Finding: EPA's Civil Rights Implementation 
Plans do not serve as adequate informational, 
planning, or reporting tools. The plans provide 
little information about OCR's approach to civil 
rights enforcement in federally assisted programs 
to facilitate a complete understanding. The goals 
are general and ambitious given OCR's limited 
resources. They are unrelated to OCR's budget, 
staffing, and resources, or its projected workload, 
indicating limited use of the documents for prac
tical planning. The plans gave no indication over 
time that OCR was achieving past goals and ob
jectives.227 

Recommendation: EPA must engage in a ser
ious planning effort with respect to its civil rights 
enforcement program related to federally assisted 
programs, regardless of whether it reduces its 
efforts into a Civil Rights Implementation Plan or 
some other strategic planning document. How
ever, for the purposes of meeting the require
ments imposed by DOJ's coordination regula
tions, EPA must submit a Title VI or other civil 

~ rights implementation and enforcement plan to 
the Department of Justice. With the new respon
sibilities created by the Agency's environmental 
justice program and the addition of staff to OCR, 
EPA should assess its current activity with re
spect to Title VI, both as it relates to environmen
tal justice and as a wholly independent civil rights 
enforcement program. EPA should ensure that 
the description of its enforcement programs will 
provide a clear understanding to the ·public of the 
Agency's Title VI and environmental justice com
pliance and enforcement processes. For example, 
EPA should identify the methods ituses for choos
ing recipients for compliance reviews and the 
timetables OCR or OECA establishes for perform
ing these reviews. It should describe procedures 
for handling complaints, especially when many 
offices, such as OCR, OGC, OEJ, and OECA, are 
involved. It should discuss staff allocations to 
compliance and enforcement functions, so that 
the Department of Justice and the public will 
acquire a clear picture of the existing structure of 
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civil rights enforcement for federally assisted pro
grams in EPA and areas of concentration. 

EPA's long-range policy goals should be spe
cific and should provide the overall framework for 
the Agency's planning effort. However, EPA 
should include strategies to meet these long
range goals for each type of activity in its Title VI 
and environment justice enforcement programs, 
specifically pre- and postaward reviews, com
plaint investigations, outreach, education, techni
cal assistance, staff training, data collection and 

analysis, and oversight of continuing State pro
grams. EPA should develop these strategies with 
recognition and consideration of the available re
sources and staff and current and projected work
load. 

Finally, EPA should conduct an annual assess
ment of achievement of these goals and objectives 
and a reevaluation ofits Title VI and environmen
tal justice enforcement programs. This process 
will allow the Agency to acljust its civil rights 
enforcement programs to changes and needs. 
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Chapter 12 

The Small Business Administration 

In fiscal year 1993, the Small Business Admin
istration (SBA) provided approximately $7 bil
lion in Federal financial assistance to more 

than 80,000 recipients through 14 programs.1 

Title VI specifically excludes from coverage any 
programs involving contracts of guaranty. 2 Be
cause the SBA primarily gives Federal financial 
assistance in the form ofloan guaranties, most of 
this Federal financial assistance is not subject to 
Title VI. However, the SBA offers some forms of 
assistance that are subject to Title VI. 

The SSA's Federal Financial 
Assistance Programs 

SBA-administered loan programs covered by 
Title VI include the Vietnam and disabled vet
erans loan program, the handicapped assistance 
loan program, and the minority business develop
ment program (section 8(a)), which is designed to 
assist businesses owned by socially and economi
cally disadvantaged persons. The SBA also offers 
disaster assistance loans to aid victims of disas
ters declared by the President, the SBA Adminis
trator, or the Secretary of Agriculture. SBA pro
viµes many of its loans to small businesses 
through development companies and through 
small business investment companies licensed by 
the SBA These loans provide equity or long-term 
venture capital to small businesses. 3 

Organization, Budget, Staffing, and 
Workload of the SSA's Civil Rights 
Function 
Organization 

The Office of Equal Employment Opportunity 
and Civil Rights Compliance (OEEO&C) has pri
mary responsibility for Title VI enforcement at 
the SBA Until recently, OEEO&C was headed by 
a Director who reported to the Associate Deputy 
Administrator for Management and Administra
tion4 and was three levels removed from the 
SBA'sAdministrator. The Director was a member 
of SBA's Management Board, which is a group of 
senior managers who advise the Administrator on 
policy and budgetary matters. 6 Thus, the Director 
was given a forum for influencing the SBA's policy 
and budget decisions as they affected civil rights. 
However, depending on the workings of the board, 
membership may not have been sufficient for the 
Director to ensure integration of and emphasis on 
civil rights enforcement, and Title VI enforcement 
particularly, throughout SBA program operations 
and in administrative matters. Effective partici
pation would have given the Director of OEEO&C 
the opportunity to participate actively in all 
phases of policy and budget development. 

After the SBA's recent reorganization in 1994, 
the head of OEEO&C now reports directly to the 

1 Small Business Administration, "Fiscal Year 1994 Civil Rights Implementation Plan," p. 31 (hereafter cited as SBA FY 1994 
Implementation Plan). 

2 42 U.S.C. § 2000d-1 (1988). 

3 SBA FY 1994 Implementation Plan, pp. 3-5. 

4 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI of the Civil Rights Act of 1964, December 1993, completed by the Small Business Administration, 
Q. 20, p. 12 (hereafter cited as SBA Survey). 

5 Philip Lader, Administrator, U.S. Small Business Administration, letter to Mary Frances Berry, Chairperson, U.S. 
Commission on Civil Rights, DATE, p. 1 (hereafter cited as Lader letter). 
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SBA Administrator. The SBA also changed the Title VII issues because of the separate roles of 
title of the office head from Director, Office of 
Equal Employment Opportunity and Compliance, 
to Assistant Administrator for Equal Employ
ment Opportunity and Civil Rights Compliance. 6 

These changes should enhance the prominence of 
civil rights within the SBA. The SBA Admin
istrator indicated that the organizational change 
is helpful because "it strengthens perceptions as 
to the importance SBA places on the integrity and 
independence of OEEO&C."7 

OEEO&C consists of two offices, the Office of 
Equal Employment Opportunity, which oversees 
the SBA's internal civil rights responsibilities, 
such as Title VII, and the Office of Civil Rights 
Compliance (OCRC), which has responsibility for 
the SBA's external civil rights activities, includ
ing Title VI enforcement.8 The division of civil 
rights functions between these offices enables 
OCRC staff to develop expertise in external civil 
rights laws, such as Title VI. Moreover, the organ
izational structure helps to ensure that internal 
civil rights enforcement activities do not over
whelm external civil rights enforcement. For ex
ample, if the Office of Equal Employment Oppor
tunity receives an increasing number of Title VII 
complaints, the SBA is less likely to remove 
OCRC staff from its Title VI duties to address 

the two offices. However, OCRC does not assign 
any ofits staff solely to Title VI enforcement; each 
staff member implements, monitors, and enforces 
all external civil rights policies and law. 9 There
fore, OCRC staff may have a general knowledge 
of all civil rights laws pertaining to Federal finan
cial assistance in SBA programs, but not com
prehensive knowledge of or expertise in Title VI. 

In addition to its headquarters staff in Wash
ington, D.C., OCRC has staff in central office duty 
stations in six regional cities: New York, Philadel
phia, Atlanta, Chicago, Dallas, and San Fran
cisco.10 These central office duty personnel per
form onsite reviews of SBA program offices and 
recipients, provide technical assistance, investi
gate complaints, and examine the status of all 
nominees for various SBA awards.11 

In general, the SBA's operational and program 
offices do not have Title VI enforcement responsi
bilities. -The contracting officers, who enter into 
and administer SBA contracts and process SBA 
grants and loans, only ensure that recipients and 
contracting parties have submitted required as
surances of compliance with the nondiscrimina
tion regulations. The project officers and program 
managers also ensure receipt of these assurances, 

6 George H. Robinson, Assistant Administrator for Equal Opportunity and Civil Rights Compliance, U.S. Small Business 
Administration, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. 
Commission on Civil Rights, Oct. 21, 1994, p. 1 (hereafter cited as Robinson October 1994 letter). 

7 Lader letter, p. 1. 

8 In addition to Title VI, OCRC has responsibility for: the Equal Credit Opportunity Act of 1974, as amended, 15 U.S.C. 
§§ 1691-1691f(l988 & Supp. V 1993); regulation B, 12 C.F.R. 202 (1993); section 504 of the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. § 794 (1988 & Supp. V 1993); Title VIII of the Civil Rights Act of 1968, as amended, 42 U.S.C. 
§§ 3601-3619, 3631 (1988 & Supp. V 1993); Title IX of the Education Amendments Act of 1972, 29 U.S.C. §§ 1681..:..1688 
(1988); the Civil Rights Restoration Act of1987,.Pub. L. No. 100-259, 102 Stat. 28 (codified as amended in scattered sections 
of 42 U.S.C.); section 4(b) of the Small Business Act, 15 U.S.C. §§ 631-644 (1988 & Supp. V 1993); the Small Business 
Investment Act of 1958, Pub. L. No. 85-699, 72 Stat. 689 (codified as amended in scattered sections of 15 U.S.C.); the Age 
Discrimination Act of 1975, as amended, 42 U.S.C. §§ 6101-6107 (1988); the Hearing Aid Compatibility Act of 1988, 
47 U.S.C. §§ 609-10 (1988); the Disaster Relief Act of 1974, Pub. L. No. 100-707, 102 Stat. 4689-4711 (1988) (codified as 
amended in scattered sections of 42 U.S.C.); and the Age Discrimination in Employment Act of1967, as amended, 29 U.S.C. 
§§ 621-634 (1988 & Supp. V 1993). 

9 SBA Survey, Qs. 23, 37, pp. 13, 21. 

10 SBA FY 1994 Implementation Plan, pp. 5-6. 

11 SBA Survey, Q. 37, p. 21. 
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and they refer all discrimination complaints to 
OCRC.12 

Two organizational units with Title VI respon
sibilities do not report to OEEO&C, the Office of 
General Law and the Office of Litigation, both in 
the Office of General Counsel. The Office of Liti
gation represents the SBA in any action filed 
against the agency, including those claiming dis
crimination. The Office of General Law provides 
legal support to OEEO&C.13 The absence oflegal 
support within OEEO&C impedes SBA's Title VI 
implementation and enforcement. Since OCRC 
does not have its own legal or policy support, it 
has been unable to complete planned revisions to 
its Title VI regulations and standard operating 
procedures. OEEO&C has relied on the Office of 
General Counsel to perform the revisions. How
ever, to date, the SBA has not accomplished the 
revisions.14 Given the complicated nature of Title 
VI and other civil rights statutes, OEEO&C can
not draft regulations effectively without internal 
legal support. OEEO&C staff demonstrated only 
a general knowledge of the legal foundations of 
their Title VI program,15 knowledge that could 
be supplemented with an OEEO&C attorney
advisor specialized in civil rights laws and, in 
particular. the complexities of Title VI. By placing 
legal and policy support staff within its OEEO&C, 
SBA can update Title VI regulations and draft 
guidelines, procedures, and policy statements 
more efficiently and enhance its Title VI imple
mentation and enforcement effort. 

12 Ibid., Q. 24, p. 14. 

13 Ibid., Q. 21, p. 12. 

14 See discussion below, p. 457. 

15 See discussion pp. 46~7. 

16 SBA Survey, Q. 29, p. 17. 

17 !hid. 

Budget, Staffing, and Workload 
Although OEEO&C's budget i~ earmarked· in 

SBA's appropriation from Congress, 16 the budget 
does not specify separate amounts allocated. to 
internal civil rights enforcement and extern~l 
civil rights enforcement.17 Over time, OEEO&C's 
nominal budget increased from $1.1 million in 
1976, to nearly $2.4 million in 1993.18 However, in 
real terms OEEO&C's budget declined between 
1981 and 1988. It increased again in 1992, but did 
not reach the 1981 level, and decreased in 1993.19 

Thus, the SBA's civil rights budget in real terms 
remains below its 1981 budget. 

The SBA could not provide estimates of its 
expenditures on civil rights enforcement in fed
erally assisted or conducted programs generally, 
or on Title VI specifically.20 Without a separate 
record of expenditures on various civil rights ac
tivities, such as complaint investigations and 
postaward reviews, the SBA cannot monitor 
whether it has enough :resources to meet its exist
ing Title VI responsibilities and whether its has 
funds to achieve particular Title VI program 
goals. A system for monitoring expenditures and 
resource allocation is especially helpful in justify
ing the need for existing or additional staff. For 
example, such a monitoring system could reveal 
an increased workload in external civil rights en
forcement but inadequate resources to meet it. 
This information would substantiate the need to 
increase external civil rights staff size or, at least, 
maintain the current size instead of decreasing it. 

18 Ibid., Q. 33, p. 18. See also table 12.1. ln fiscal year 1993, the allocation for the operation of the Office of Equal Employment 
Opportunity and Compliance was $2,355,000. SBA FY 1994 Implementation Plan, p. 6. 

1g See table 12.1. 

20 SBA Survey, Q. 34, p. 19. According to SBA's FY 1994 Civil Rights Implementation Plan, funds are not designated for the 
coverage of any,particular statute or Ac~. For example, monitoring and enforcement of section 504 federally conducted 
programs is covered by the same staff and budgetary allocation. SBA FY 1994 Implementation Plan, p. 6. 
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TABLE 12.1 
Small Business Administration's Civil Rights Budget and Staffing: 1976-1993 

Budget 
Millions of $ 
Millions of constant $ 
Staff 

1976 1981 

$1,101 $1,891 
$2,125 $2,403 

54 45 

Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed by the 
Small Business Administration, Q. 33, p. 18; Q. 35(c), p. 
20. Note: Both the budget and staffing numbers include 
resources devoted to equal employment opportunity in 
addition to resources devoted to external civil rights 

As the SBA's civil rights budget decreaseci over 
time, its civil rights staff size declined also. The 
SBA's failure to monitor its civil rights expendi
tures and resource needs may have attributed to 
this decrease in civil rights staffing. OEEO&C's 
staffing decreased from 54 in 1976 to 38 in 1993. 21 

As the total civil rights staffdiminished, the num
ber of civil rights staff devoted to external civil 
rights enforcement also declined. OCRC's staff 
decreased from 29.5 to 19.5 between 1976 and 
1993.22 

Currently, OCRC consists of 25 full-time, per
manent employees, including 6 support staff and 
19 professionals.23 Two of these staff members, 

21 SBA Survey, Q. 35, p. 20. 

22 Ibid. 

23 SBA FY 1994 Implementation Plan, p. 6. 

1984 1988 1992 1993 

$1,815 $1.,862 $2,425 $2,367 
$1,986 $1,797 $2,019 $1,917 

38 41 38 38 

enforcement. To calculate the constant-dollar figures, 
the nominal dollar amounts were adjusted using a price 
index for· government services developed by the U.S. 
Department of Commerce, Bureau of Economic Analysis, 
as reported iri President of the United States, Economic 
Report of the President (Superintendent of Documents: 
Washington, DC, 1995), table B-3, p. 279. The base 
year for the price index is 1987 

OCRC's chief and an equal opportunity specialist, 
are located in OCRC's headquarters office. 24 

OCRC's workload has increased as its civil 
rights staffing and budget have declined. The 
SBA attributed OCRC's increased workload over 
time to the passage of new civil rights laws.25 The 
SBA reported that the increase in its civil rights 
responsibilities had not significantly affected its 
ability to enforce Title VI in a manner similar to 
the past.26 However, it indicated that the lack of 
resources hampers an effective Title enforcement 
program.27 

As noted above, the SBA's prior organizational 
structure placed OEEO&C's Director three levels 

24 George H. Robinson, Assistant Administrator for Equal Employment Opportunity and Civil Rights Compliance, Small 
Business Administration, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. 
Commission on Civil Rights, Aug. 17, 1994. The equal opportunity specialist who recently transferred into OCRC has no 
previous civil rights experience and is undergoing on-the-job training. Ibid. 

25 SBA Survey, Qs. 27, 28, p. 17. 

26 Ibid., Q. 28, p. 17. See also Lader letter, pp. 5-6. 

27 SBA Survey, Q. 82(b), p. 45. The SBA Administrator indicated, however, that "while more resources for the Title VI program 
would be helpful, absent an inability to meet our Title VI responsibilities, it is doubtful that the OEEO&C budget and staff 
can be increased." Lader letter, p. 6. 
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removed from the SBA Administrator. This ar
rangement, as well as the SBA's failure to mon
itor civil rights expenditures and resource needs, 
could have attributed to OCRC's lack of adequate 
resources for Title VI implementation and en
forcement. The SBA's recent reorganization, al
lowing OEEO&C's director to report directly to 
the Administrator, should permit OEEO&C's ac
tive involvement in budget and staffing decisions, 
especially in light of the current trend to downsize 
the Federal Government. Then, perhaps, OCRC 
will receive the resources necessary to ensure a 
more effective Title VI enforcement program. 

Regulations, Guidelines, Policies, and 
Procedures 

Given the limited nature of the SBA's Title VI 
enforcement responsibilities, the SBA's Title VI 
regulations and procedures are minimally ade
quate for its Title VI enforcement program. Nev
ertheless, its regulations suffer from some serious 
omissions. In addition, the SBA has not issued 
Title VI policy statements or guidelines. 

Regulations 
The SBA has Title VI regulations28 that the 

U.S. Department of Justice first approved in 
1965.29 The SBA's regulations comply with some 
of the requirements of the Department of Justice's 
coordination regulations. For example, they have 
an appendix listing the types of Federal financial 
assistance to which the regulationi;; apply. 30 How
ever, the SBA has not updated these regulations 
since 1985. 31 Therefore, the appendix may not be 
up to date, and the regulations do not reflect 
recent changes in Title VI. For example, the Civil 
Rights Restoration Act of 1987 clarified that Title 
VI's prohibition of discrimination in "programs or 
activities" applied to the entire agency or institu
tion, if any part of that agency or institution 
received Federal funds.32 The SBA's regulations 
only prohibit discrimination "under any financial 
assistance activities."33 They do not specifically 
include SBA "programs" in the nondiscrimination 
provision, and they do not clarify whether the 
provision applies to an entire agency or institu
tion or only the part receiving Federal funds. The 
SBA admitted a need to clarify in its regulations 
its authority to take actions, such as withholding 
financial assistance, when it finds recipients in 

28 13 C.F.R. Part 112 (1994). In addition to its Title VI regulations which are inapplicable to Federal loan guarantees, the SBA 
has broader nondiscrimination regulations at 13 C.F.R. § 112, which extend prohibitions similar to those in Title VI to 
recipients of SBA loan guarantees. 13 C.F.R. §§ 112.3-112.6 (1994). 

29 SBA Survey, Q. 2, p. 5. 

30 13 C.F.R. Part 12, Appendix A (1994). 

31 See 13 C.F.R. § 112 (1994 ). Under a "Streamlining Initiative" announced in March 1995, the SBA's Office of General Counsel 
is conducting a comprehensive review for possible revision of all of the SBA's regulations andstandard operating procedures, 
including the Title VI regulations. Lader letter, p. 2. 

32 Pub. L. No. 100-259, 102 Stat. 28 (codified and amended at 20 U.S.C. §§ 168lnote, 1687, 1687note, 1688, 1688note (1988); 
29 U.S.C. §§ 706, 794 (1988 & Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

33 13 C.F.R. § 112.1 (1994). 
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noncompliance.34 It has sought to add this clari
fication for the past 4 fiscal years. However, the 
Office of General Counsel has not yet begun 
planned revisions. 35 The SBA attributed this fail
ure to the lack .of priority which the Office of 
General Counsel has given to revising SBA's Title 
VI regulations and to the lack of personnel in that 
office.36 

Moreover, the SBA's regulations are stronger 
in some respects than the Department of Edu
cation's (DOEd), which the Department of Justice 
designated as model regulations. 37 For example, 
like DOEd's regulations, they prohibit employ
ment discrimination in two instances: when the 
primary objective of the assistance is providing 
employment or when the employment practice 
leads to discrimination within the assisted pro
gram even if the primary purpose of the assis
tance is not providing en'lployment.38 The SBA's 
regulations, however, go beyond these prohibi
tions. They also include a blanket prohibition of 

any discriminatory employment practice by small 
business concerns and development companies 
that apply for or receive any financial assistance 
because "[s]uch assistance is deemed to have as a 
primary objective the providing of employment."39 

The SBA's regulations also present the second 
instance of employment discrimination with more 
clarity than DOEd's regulations. DOEd's regula
tions prohibit an employment practice thatcauses 
discrimination against beneficiaries or potential 
beneficiaries.40 The SBA's regulations specify 
that there is employment discrimination if the 
employment practice excludes an individual in 
participation in, denies them benefits of, or sub
jects them to discrimination under the program.41 

Unlike DOEd's provi~ion, this language provides 
some indication of how the employment practice 
may harm an individual. Moreover, rather than 
limiting the provision to ''beneficiaries or poten
tial beneficiaries," the SBA's regulations protect 
an "individual" from discrimination, which could 

34 SBA Survey, Q. 9, p. 7. 

35 See Small Business Administration, "FY 1990 Civil Rights Implementation Plan," pp. 22, 26 (hereafter cited as SBAFY 1990 
Implementation Plan); Small Business Administration, "FY 1991 Civil Rights Implementation Plan," pp. 22, 26 (hereafter 
cited as SBA FY 1991 Implementation Plan); Small Business Administration, "FY 1992 Civil Rights Implementation Plan," 
pp. 22, 26 (hereafter cited as SBA FY 1992 Implementation Plan); SBA FY 1993 Implementation Plan, pp. 22, 26; SBA FY 
1994 Implementation Plan, pp. 21, 27. 

36 SBA Survey, Q. 82(b), p. 46. 
SBA's General Counsel explained to the Commission: 
"The regulatory change that OEEO&C officials requested was simply a procedural change to delete the language contained 
in § 112.ll(b) having to do with our Office of Hearings and Appeals becau·se they have never utilized its provisions, do not 
believe it is of any practical benefit to SBA's Title VI enforcement efforts, and believe it merely adds confusion to our 
regulations. All applicants for SBA financial assistance sign assurances that they will comply with Part 112, if Federal 
financial assistance is granted, as a routine part ofthe application process. Thus, as a practical matter, there are no instances 
where financial assistance is extended and such assurances have not already been provided. In light of these factors, this 
task received low priority." 
He indicatedthat the Office of General Counsel would incorporate the OEEO&C officials' suggested regulatory change when 
it made other changes to SBA's Title VI regulations. JohnT. Spotila, General Counsel, Small Business Administration, letter 
to Frederick D. Isler, Acting Assistant StaffDirector for Civil Rights Evaluation, U.S. Commission on Civil Rights, July 20, 
1994, pp. 2:....:3 (hereafter cited as Spotila letter). See also SBA Survey, Q. 9, p. 7. Furthermore, SBA noted, "Given the low 
priority placed on the matter by OEEO&C itself, this matter received low priority from the Office of General Counsel." Lader 
letter, p. 2. 

37 34 C.F .R. Part 100 ( 1993). 

38 34 C.F.R. § 100.3(c)(3) (1994). 

39 13 C.F.R. § 112.4 (1994). 

40 34 C.F.R. § 100.3(b)(6) (1994) (emphasis added). 
,I 

41 13 C.F.R. § 112.4 (1994) (emphasis added). . ~ 
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I 

include a beneficiary, applicant, or any other indi~ 
vidual affected by the program. The importance of 
clarity is paramount because it helps to prevent 
courts from misinterpreting regulatory language 
and because it enables program recipients and 
beneficiaries to better understand their responsi
bilities and rights under the Title VI regulations. 

The SBA's regulations are more abbreviated in 
form and different than DOEd's in two important 
respects.42 First, they list only some of the specific 
prohibited discriminatory actions in DOEd's reg
ulations. Like DOEd's regulations, the SBA pro
scribes all the discriminatory practices listed in 
the Commission's 1966 Compliance Officer's 
Manual which the Department of Justice applies 
as a standard for regulation content. However, 
the SBA's regulations do not prohibit denying "an 
individual an opportunity to participate in the 
program through the provision of se~ces or oth
erwise afford[ing] him an opportumty to do so 
which is different from that afforded others under 
the program."43 Nor do they prohibit denying "a 
person the opportunity to participate as a mem
ber of a planning or advisory body which is an 
integral part of the program."44 The exclusion of 
these specific practices is problematic. For exam
ple, under the small business deve~opment ~en
ters program, the SBA might provide a proJect 
grant to a college or university to provide manage
ment counseling, training, and technical assis
tance to a small business community. If that col
lege or university excludes an individual from the 
planning or advisory board that designs the pro
gram because ofrace, ethnicity, or national ori~n, 
the individual may not have recourse under Title 

42 See chapter 5 for a discussion ofDOE's regulations. 

43 See DOE's regulations at 34 C.F.R. § 100.3(b)(l)(vi) (1994). 

44 Id. at§ 100.3(b)(l)(vii). 

45 28 C.F.R. § 42.404(a) (1994). 

46 13 C.F.R. § 112.7(a)-(d) (1994). 

VI, if this practice is not specifically prohibited in 
the SBA's regulations. 

Guidelines, Policies, and Procedures 
The SBA has not published Title VI guidelines 

for its federally assisted programs, as required by 
the U.S. Department of Justice's coordination reg
ulations.45 It has provided a section called "[i]llus
trative applications" in its Title VI regulations 
that attempts to explain employment discrimina
tion discrimination in providing financial assis
tan;e, and discrimination in accommodations or 
services.46 However, these illustrative applica
tions do not provide concrete examples of these 
types of discrimination. Title VI guidelines could 
serve this purpose. 

The SBA also has not issued policy statements 
on Title VI. The need for policy guidance is im
perative. For example, the Civil Rights Restora
tion Act of1987 clarified whether an agency may 
terminate funds to the entire institution if only 
one part or program within the institution is 
found in noncompliance with Title VI. The act 
restored the principle that an agency may termi
nate funds not only if discrimination is "pin
pointed" to the use of those funds, but also if t~e 
use is "infected" with discrimination elsewhere m 
the operation of the recipient.47 The SBA's regu
lations allow termination of funds as a procedure 
for effecting. compliance with Title VI. However, 
they do not reflect this change in Title VI. A policy 
statement could address the present status of the 
law on this issue and clearly define the agency's 
position on its termination authority. 

Although the SBA has produced no guidelines 
or policy statements on Title VI, it does have 

47 US Congress Senate Committee on Labor and Human Resources, Civil Rights Restoration Act of1987, 100th Cong., 2d 
se·s~., S. Rep. No. 64, p'. 20, reprinted in 1988 U.S.C.C.A.N. 3, 22. See also Board of Pub. Instruction v. Finch, 414 F.2d 1068 
(5th Cir. 1969). See chapter 2 for further discussion. 
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comprehensive procedures for all of its nondis
crimination regulations, Federal civil rights stat
utes, and Executive orders.48 The SBA's proce
dures generally describe the SBA's civil rights 
compliance program under Title VI of the Civil 
Rights Act of 1964 and other civil rights stat
utes.49 They also describe the methods used for 
monitoring recipients and conducting compliance 
reviews and onsite investigations of recipiep.ts, 
SBA program offices, and officials charged with 
discrimination by members of the publi,c.50 These 
discussions are thorough and commendable; they 
have sections tailored to the type and size of 
businesses and one section devoted to reviews of 
program offices. The procedures cover the follow
ing areas: 

• basic civil rights compliance procedures; 
• interagency civil rights compliance coordina
tion and delegations; 
• public dissemination of civil rights informa
tion; 
• civil rights data and information collection; 
• civil rights compliance reviews; 
• complaints of discrimination; 
• investigations; 
• procedures for achieving voluntary compli
ance; 

• civil rights technical assistance; and 
• record management for civil rights compli
ance.51 

The SBA issued these procedures in 1984. It 
recently completed drafting revised procedures. 52 

SBA staff indicated that the draft procedures are 
much more detailed than the current proce
dures.53 However, the revised procedures have 
yet to be finalized. 54 OCRC staff explained that 
approval of the draft.procedures hadbeen delayed 
by the SBA's Office of General Counsel.55 How
ever, the General Counsel responded that his of
fice submitted its comments on the proposed stan
dard office procedures to OEEO&C in 1992 for 
further consideration and has not received the 
draft proGedures back from OEEO&C for legal 
review.56 Regardless of the source of this delay, 
the need for legal support staff within OEEO&C 
is apparent. OEEO&C could ensure completion 
and adoption of revised procedures more effi
ciently ifithad legal expertise within the office to 
provide comment on the procedures without com
plete reliance on an independent office for legal 
support. 

In October 1994, OEEO&C provided the Com
mission with a draft copy of its revised Standard 
Operating Procedures.57 The revised version 

48 Small Business Administration, Office ofEqual Employment Opportunity and Compliance, Civil Rights Compliance, Small 
Business Administration Standard Operating Procedure, Section 90, No. 30, Rev. 2, July 20, 1984 (hereafter cited as SBA 
Standard Operating Procedure). 

49 Ibid., p. 1. Other civil rights statutes covered by the procedures include: Title VIII of the Civil Rights Act of 1968, as amended, 
42 U.S.C. §§ 3601-3619, 3631 (1988 & Supp. V 1993); the Small Business Investment Act of 1958, Pub. L. No. 85-699, 
72 Stat. 689 (codified as amended in scattered sections of15 U.S.C.); the Equal Employment Act of 1972, Pub. L. No. 92-261, 
86 Stat. 103 (codified as amended in scattered sections of 5 U.S.C., 42 U.S.C:); the Equal Credit Opportunity Act of 1975; 
and Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 1993). 

50 SBA Standard Operating Procedure, p. 9. 

51 Ibid., pp.1-7. 

52 SBA FY 1994 Implementation Plan, p. 27. 

53 Dockett interview, p. 3. 

54 Robinson October 1994 letter, p. 1. 

55 Dockett interview, p. 3. 

56 Spotila letter, p. 3. SBA indicated that a recent draft of the standard operating procedures has now been submitted to the 
Office of General Counsel. Lader letter, p. 2. 

57 Robinson October 1994 letter, attachment. 
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contains many improvements to the existing pro than OCRC, ensure that applicants submit these 
cedures. For example, the draft expands require assurances.61 

ments for data collection, an area of the SBA's 
Title VI program in need of much improvement.58 

The revised procedures require program offices to 
collect data to enforce nondiscrimination, includ
ing data pertaining to applicants, a provision not 
included in the existing procedures. In addition, 
the revised procedures expand the existing re
quirement that recipients collect data to enforce 
nondiscrimination by imposing the requirement 
on SBA affiliates and lenders also. 59 These provis
ions are significant because the SBA currently 
does not perform preaward reviews. With such 
data available, the SBA may be able to perform 
preaward desk-audit reviews. 

The SBA's Title VI Enforcement 
Process 

Despite the existence of a comprehensive pro
cedures manual, the SBA's Title VI enforcement 
program is very limited. The SBA's Title VI en
forcement process focuses primarily on postaward 
onsite compliance reviews. Although the agency 
completes a large number of these reviews each 
year, it does very little in most other enforcement 
areas. 

Preaward Reviews 
In describing its preaward evaluation process, 

the SBA noted that each applicant for Federal 
financial assistance must sign assurance of non
discrimination forms. 60 The contracting and proj
ect officers and the program managers, rather 

The SBA indicated that it conducts onsite pre
award reviews when: 1) an applicant refuses to 
sign an assurance of nondiscrimination; 2) the 
loan official has reason to believe the applicant is 
in noncompliance; 3) the applicant is a social, 
civic, or fraternal organization whose constitution 
or bylaws appear to have exclusionary provisions; 
4) a discrimination complaint is filed with OCRC 
prior to an applicant's receipt of benefits or fund
ing; or 5) the borrower-is found in noncompliance 
or potential noncompliance with SBA's or another 
agency's nondiscrimination regulations.62 How
ever, the SBA has not conducted any onsite pre
award reviews since 1980.63 Therefore, it cur
rently has no preaward evaluation process what
soever. It is unable to determine whether Title VI 
compliance deficiencies exist prior to providing 
financial assistance to recipients. 

The SBA stated that OCRC currently does not 
have sufficient staff or resources to conduct pre
award evaluations of all applicants for Federal 
financial assistance.64 The SBA Administrator 
pointed out that the SBA has 80,000 recipients 
and that the number of applicants for financial 
assistance is even higher.65 He indicated that it 
would take more than a modest increase in staff 
and resources to conduct preaward reviews of all 
SBA applicants, and that preaward reviews 
might result in unacceptable delays in the proc
essing of applications for financial assistance. 66 

In its response to the Commission survey, the 
SBA indicated that all preaward reviews must be 

58 See discussion below on Data Collection and Analysis on pp. 467--68. 

59 Robinson October 1994 letter, attachment, pp. 19-20. See also SBA Standard Operating Procedures, pp. 30-33. 

60 SBA Survey, Q. 42, p. 25. 

61 Ibid., Q. 24, p. 14. 

62 See SBA FY 1994 Implementation Plan, pp. 7-8. 

63 SBA Survey, Q. 41, p. 24. See also table 12.2. See also SBA FY 1994 Implementation Plan, p. 8. 

64 Ibid., Q. 42, p. 25. As indicated above, OCRC has 25 full-time staff members with 2 in the headquarters office and the 
remainder in 6 central duty station offices. 

65 Lader letter p. 4. 

66 Ibid. 
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onsite reviews, because, under the Paperwork Re
duction Act, the Office of Management and Bud
get (0MB) would not approve the sort of data 
collection necessary to conduct preaward desk
audit reviews, namely, surveys or question
naires.67 However, the SBA's contention that the 
Paperwork Reduction Act has prevented it from 
collecting civil rights enforcement data is con
trary to the Department of Justice's position. The 
Department of Justice stated that "the act 
allow[s] agencies to continue collecting relevant 
data as long as this data [is] necessary to enforce 
civil rights" and that "the effect [of the act] on 
agencies' ability to collect pertinent civil rights 
data was minimal."68 Furthermore, many other 
Federal agencies collect data and conduct desk
audit preaward reviews. The Department of Jus
tice's statement, coupled with the current prac
tices among other Federal agencies to collect data 
for Title VI enforcement, indicates that the SBA's 
contention is unfounded. 69 

The SBA's failure to conduct preaward reviews 
removes the agency's ability to reject applications 
prior to distribution of funding and implementa
tion of the SBA-funded program. Consequently, 
the SBA may be unable to prevent program bene
ficiaries and participants from suffering the ef
fects of discrimination before the recipients take 
corrective actions. In its own Standard Operating 
Procedures, the SBA identifies many of the bene
fits of preaward reviews. Among other things, 
they can "[t]arget recipients for post-approval re
view," "[i]dentify necessary modification in the 
application for assistance or in the proposed ser-

vice delivecy system," and "[d]etermine whether 
the applicant requires technical assistance."70 

With a preaward review process in place, the SBA 
also could identify recipients in noncompliance 
before the noncompliance or discriminatory prac
tice adversely impacts on beneficiaries and partic
ipants. Furthermore, SBA potentially could re
duce the number of postaward reviews that it 
must perform. 

Although the SBA does not conduct preaward 
reviews, it indicated that it tries to perform post
award reviews on all new recipients during the 
first year after they have become recipients. The 
SBA Administrator indicated: 

We believe the cost to theAgency ofincreasing staffand 
resources to the extent necessary in order to undertake 
preaward evaluations of all applicants outweighs the 
benefits that might be achieved by such an undertak
ing. Therefore, we believe our staff and resources 
should continue to focus on recipients of assistance.71 

Postaward Desk-Audit Reviews 
The SBA has not conducted any postaward 

desk-audit reviews since 1984. According to the 
SBA, 0MB has prohibited the SBA from conduct
ing desk-audit reviews because of the Paperwork 
Reduction Act.72 However, as discussed above, 
this contention is questionable. 

Postaward Onslte Compliance Reviews 
The only type of compliance reviews that the 

SBA currently performs are postaward onsite 
compliance reviews. The SBA generally conducts 
these reviews only for companies with 15 or more 

67 SBA Survey, Q. 42, p. 25. 

68 Gerald W. Jones, Acting Deputy Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to 
Frederick Isler, Deputy Assistant StaffDirector, Office of Civil Rights Evaluation, U.S. Commission on Civil Rights, May 
16, 1994, attachment, answer 6, p. 4 (hereafter cited as Jones May 1994 letter). 

69 See for examples, chapter 5 (Department of Education), chapter 6 (Department of Health and Human Services), and chapter 
8 (Department ofHousing and Urban Development). 

70 SBA Standard Operating Procedures, p. 37. 

71 Lader letter, p. 4. 

72 SBA Survey, Q. 45, p. 27. See also table 12.2. See also discussion of preaward reviews, pp. 461-62. 
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employees.73 As a result, companies with fewer 
than 15 employees undergo no compliance review 
process, preaward or postaward, other than en
suring that the companies submit their assur
ances of nondiscrimination. 

Compared to most other agencies, the SBA 
accomplishes a large number of Title VI onsite 
compliance :reviews per work year. In fiscal year 
1993, the SBA accomplished 611 onsite compli
ance reviews, an increase from 492 in 1992.74 

OCRC determined that most recipients were in 
compliance or that they had only minor adminis
trative deficiencies in their programs which they 
corrected in a timely manner. 75 

As one of its objectives in its 1994 Civil Rights 
Implementation Plan, the SBA plans to conduct 
between 500 and 600 compliance reviews of the 
SBA's district offices, recipients, conduits, and 
subrecipients each year. 76 OCRC will provide an
nual goals for the number of onsite recipient and 
office reviews to each central office duty station, 
which must submit monthly reports on the extent 
of achievement of these goals. 77 

The SBA may be able to accomplish so many 
onsite reviews because small employers, develop
ment companies, or small business investment 
corporations, may be easier and quicker to evalu
ate than the large State programs typically exam
ined by other Federal agencies. According to the 
SBA staff, an experienced staff member can con
duct two reviews in one day.78 However, as indi
cated below, the SBA provides no formal training 

to its civil rights staff. The SBA's Standard Oper
ating Procedures manual provides 20 pages of 
detailed instructions on the onsite compliance re
view process, including preparation for the re
view, scheduling and conducting the review, 
drafting reports on findings, conducting closing 
conferences, establishing goals and timetables to 
overcome deficiencies, andfollowup activities con
cerning the goals and timetables. 79 The sheer vol
ume of onsite reviews conducted by its limited 
staff, coupled with the detailed instructions for 
performing onsite reviews, may also indicate that 
OCRC staff conduct the reviews in a cursory man
ner, falling short of the method prescribed. 

Complaint Investigations 
The SBA has received only a small number of 

Title VI complaints each year. Therefore, com
plaint investigations occur rather infrequently. 
The number of complaint investigations has in
creased slightly over time, from 4 in 1981 to 10 in 
1993. In 1993 Title VI complaints were approx
imately one-fifth of the agency's complaint work
load.80 Of the Title VI complaints investigated by 
OCRC, none has resulted in "cause" findings by 
the SBA 81 The SBA closed many of the complaint 
cases, although a few were withdrawn with or 
withoutresolution.82 As indicated below, the SBA 
has not placed a high priority on conducting out
reach and education. Consequently, ·applicants, 
beneficiaries, or program participants may be 1.in
aware of their rights to bring Title VI complaints, 

73 SBA Survey, Q. 68(a), p. 34. The SBA Administrator indicated that the SBA also uses other factors in selecting companies 
for review, including the composition of the civilian labor force in the area and the amount of financial assistance. Lader 
letter, p. 5. 

74 SBA Survey, Q. 68, p. 35. See also SBA FY 1994 Implementation Plan, p. 24. 

75 SBA FY 1994 Implementation Plan, p. 24. 

76 Ibid., pp. 8, 26. 

77 Ibid., p. 12. 

78 Dockett interview, p. 2. 

79 SBA Standard Operating Procedures, pp. 39-63. 

80 SBA Survey, Q. 71, p. 37. See also table 12.2. 

81 SBA Survey, Q. 74, p. 39. 

82 Ibid., Q. 75, p. 40. 
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MB~122 · 
Small Business Administration's Trtle VI Enforcement Activity: Preaward Reviews. 
Postaward Reviews. and Complaints Received-1976-1993* 

1976 1981 
Preaward reviews 0 
Postaward reviews 

Desk audit 17,000 
Onsite 762t 793 

Complaints 
All civil rights 50t 47 
Title VI 4 

*SBA does not maintain data for the years prior to 1981. 
tBased on SBA's A-11 Budget Submission to the Office 
of Management and Budget for fiscal year 1976. See 
U.S. Department of Justice, Civil Rights Division, • Agen
cy A-11 Results,n Title VI Forum, vol. 2, no. 2 (Summer 
1977), p. 6. 

a factor that could explain the small number of 
Title VI complaints. 

The SBA devotes one 20-page chapter in its 
current Standard Operating Procedures to a dis
cussion of complaint investigations. 83 It meets the 
requirements of the Department of Justice's coor
dination regulations. For example, it requires 
written notification to the complainant regarding 
the disposition of the case.84 It also sets out the 
specific responsibilities of the investigator, pro
vides general guidelines for investigations, and 
offers specific instructions for preparing and con
ducting the investigation.85 It goes beyond the 
standard in the Commission's Compliance 
Officer's Manual, which states that complaints 

83 SBA Standard Operating Procedures, pp. 76--96. 

84 Ibid., p. 95. See 28 C.F.R. § 42.408(a) (1994). 

85 SBA Standard Operation Procedures, p. 95. 

86 Compliance Officer's Manual, § 6.4, p. 9. 

87 SBA Standard Operating Procedures, p. 64. 

88 Ibid. 

89 Ibid, p. 66. 

1984 1988 1992 1993 
0 b 0 0 

23,000 0 0 0 
631 511 492 611 

'Q5 26 35 47 
4 7 5 13 

Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed by the 
Small Business Administration, Q. 41, p. 27; Q, 68(c), p. 
34; Q. 71, p. 37. 

must be filed within 90 days of the alleged dis
criminatory practice.86 The SBA's procedures 
allow 180 days to file a complaint.87 Moreover, the 
SBA has separate procedures for investigation of 
complaints against recipients and program of
fices.88 The SBA's procedures also require the 
agency to issue decisions within 180 days of the 
decision to investigate the complaint.89 Therefore, 
they ensure prompt attention to complaints. If 
investigating officers comply with these proce
dures, their investigations are probably both effi
cient and thorough and, consequently, provide an 
effective tool for the SBA's Title VI enforcement 
program. However, as the number of investi
gations indicates, the SBA does not use this 
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enforcement mechanism often. An improved out
reach and education effort could enable the SBA 
to use these complaint investigation procedures 
more frequently and improve the overall effective
ness of its Title VI enforcement program. 

Deficiencies, Remedies, and Sanctions 
In its compliance reviews, the SBA has found a 

large proportion of recipients in noncompliance 
because of administrative deficiencies, such as 
failure to use the equal opportunity byline, dis
play a nondiscrimination poster, or designate an 
equal opportunity officer.90 In 1993 approxi
mately two-thirds of all companies reviewed had 
"minor" administrative deficiencies. However, all 
of the recipients agreed in writing to remedy the 
deficiencies, and they later corrected them in a 
timely manner.91 Since 1980 the SBA has not 
determined that any recipients engaged in a bla
tant discriminatory practice. 92 The SBA reported 
that since it can use its ability to accelerate loans 
as a threat, the agency almost always succeeds in 
bringing recipients with deficiencies into volun
tary compliance, but that one or two recipients 
per year may repay their loans to avoid govern
mental oversight.93 The SBA's comments indicate 
that its ability to threaten acceleration of loans 
provides a useful deterrence to Title VI violations 
as well as an effective means of achieving volun
tary compliance. The SBA had only one case in 
which it reached a final finding of noncompli
ance,94 and, thus, it rarely imposes other sanc
tions. 

90 Ibid., Q. 67, p. 34. 

91 SBA FY 1994 Implementation Plan, p. 34. 

92 SBA Survey, Q. 68, p. 35. 

93 Ibid., Q. 67, p. 34. 

94 This case was in 1976. See ibid. 

95 SBA FY 1994 Implementation Plan, p. 11. 

96 Ibid. 

97 Ibid. 

98 SBA Survey, Q. 46, p. 28. 

99 Ibid., Q. 47, p. 28; Lader letter, p. 5. 

100 Lader letter, p. 5. 

Delegation Agreements 
In 1993 the SBA sent its proposed delegation 

agreements to the Department of Education for 
the monitoring of junior colleges, colleges, and 
universities that are SBA-funded recipients, and 
to the Department of Health and Human Services 
for the monitoring of SBA-funded nursing 
homes.95 The Department of Education has not 
yet agreed with the SBA's delegation proposal. 
The Department of Health and Human Services 
has "informally agreed" to the proposal and made 
recommendations for changes.96 Neither agency 
has signed the delegation agreements; thus, the 
SBA has not implemented them. Currently, 
the agencies only share monitoring information. 
They have not implemented any formal 
enforcement/compliance agreement.97 

Outreach and Education 
The SBA provides some outreach and educa

tion with respect to Title VI and other civil rights 
statutes. For example, all SBA media announce
ments and brochures state that the SBA's pro
grams are available to ·all without discrimination, 
and the SBA gives all new borrowers a brochure 
outlining their civil rights responsibilities. 98 It 
publicizes this information in Spanish as well as 
English, and in other languages depending on the 
demographics of the office.99 

The SBA Administrator acknowledged that 
''budgetary constraints have curtailed extensive 
opporturuties• • fior outreach • m recent years...."100 

However, he indicated that the SBA has provided 
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and participated in "some seminars and training 
sessions for the public."101 He cited a pilot project 
to deliver a series of civil rights seminars to small 
businesses, indicating that the first seminar had 
been already been held in St. Louis and had been 
well-attended.102 

Despite these efforts, the SBA's existing out
reach and education efforts are not comprehens
ive, which may explain the small number of Title 
VI complaints received at the SBA For example, 
the SBA does not have a plan for ensuring that 
recipients receive regular education and assis
tance. An effective outreach and education pro
gram would ensure that recipients understood 
their Title VI obligations and that applicants, 
beneficiaries, and other program participants 
knew tbeir rights as well as the procedures for 
bringing complaints. 

Technical Assistance 
The SBA provides technical assistance to its 

recipients upon request and during the course of 
onsite compliance reviews, 103 but does not con
duct training seminars for recipients.104 One of 
the SBA's stated long-range goals is "to maximize 
the number of recipients in compliance with civil 
rights requirements through a preventive pro
gram of technical assistance and monitoring."105 

The SBA uses onsite reviews to provide extensive 
technical assistance to recipients on their civil 
rights obligations, including those under the Im
migration Reform and Control Act and the Ameri
cans with Disabilities Act of i990.106 

101 Ibid. 

102 Ibid. 

It also provides technical assistance to mem
bers of the small business community and others. 
upon request. During fiscal year 1993, the SBA 
provided such assistance to more than 3,500 
small businesses, either in personal consultations 
or by telephone.107 The SBA also held meetings 
with SBA personnel and volunteers "concerning 
their civil rights posture and reasonable accom
modation for individuals with handicaps."108 Fur
thermore, the SBA provided technical assistance 
through recommendations made in meetings and 
in writing after the completion of all onsite re
cipient and program office reviews.109 

Technical assistance is an area of concentra
tion in the SBA's civil rights implementation and 
enforcement program. The agency has incorpo
rated technical assistance throughout its compli
ance program. It conducts an ongoing technical 
assistance program for all persons involved in its 
Federal assistance program, and it has a process 
for reporting and recording the number and types 
of assistance offered and requested. However, 
over the past several years, the SBA has targeted 
its technical assistance to the discrimination pro
visions of the Immigration Reform and Control 
Act, the Americans with Disabilities Act, and gov
ernment contractors' affirmative action respon
sibilities, but not Title VI.110 

Staff Training 
The SBA performs very little staff training. 

The SBA has not provided any formal staff 

103 SBA Survey, Qs. 52, 54, p. 29; SBA FY 1994 Implementation Plan, pp. 8-9. 

104 SBA Survey, Qs. 52, 54, p. 29. 

105 SBA FY 1994 Implementation Plan, p. 17. 

106 Dockett interview, p. 2. See also SBA FY 1994 Implementation Plan, pp. 8-9. The SBA Administrator indicated that he did 
not believe that the SBA's emphasis on the Americans with Disabilities Act and the Immigration Reform and Control Act 
has diminished its effectiveness in delivering technical assistance on Title VI. Lader letter, p. 5. 

107 SBA FY 1994.Implementation Plan, p. 24. 

108 Ibid. 

109 Ibid. 

110 See ibid., pp. 24, 26; SBA FY 1993 Implementation Plan, pp. 9, 25-26. 
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training for 3 years because of reductions in the 
agency's travel budget. 111 According to the SB.A 
Administrator, "Unfortunately, budgetary con
straints over the last few years have not permit
ted formal training for the staff."112 New staff 
receive only informal, on-the-job training.ll3 

However, the Administrator indicated that, be
cause of low staff turnover, most of the SBA civil 
rights staff is experienced and has received for
mal training.114 

In general, SBA's civil rights enforcement staff 
receive on-the-job training.115 During 1993, the 
SBA provided training to its staff on new policies 
and procedures through memoranda, conference 
calis, and transmittal of various materials. It did 
not hold any workshops or conferences during the 
fiscal year because of budget constraints.116 The 
SBA indicated that although OCRC places a high 
priority on staff training,117 the SBA does not 
anticipate that funds will be provided for substan
tive staff training in the near future. 118 

The lack of formal staff training is problematic 
in light of the SBA's nearly total reliance on onsite 
reviews for its Title VI enforcement process. The 
SBA's Standard Operating Procedures manual 
does provide detailed instructions for conducting 
onsite compliance reviews.119 However, these in
structions cannot substitute for formal training 
on how to analyze properly the information col
lected during the reviews. Moreover,. on-the-job 
training alone may not be enough to train new 

111 SBA Survey, Q. 39, p. 23. 

112 Lader letter, p. 6. 

113 SBA Survey, Q. 49, p. 28. See also Dockett interview, p. 3. 

114 Lader letter, p. 6. 

115 Ibid. 

116 SBA FY 1994 Implementation Plan, p. 12. 

117 See SBA Survey, Q. 39, p. 23. 

118 SBA FY 1994 Implementation Plan, p. 12. 

119 SBA Standard Operating Procedures, pp. 39-63. 

120 See 28 C.F.R. § 42.406 (1994); 13 C.F.R. § 112.9(b) (1994). 

121 SBA Survey, Q. 59, p. 31. 

staff properly on conducting onsite compliance 
reviews. As noted above, the sheer number of 
onsite reviews performed by OCRC staff each 
year may indicate that they are not conducted as 
thoroughly as the procedures manual prescribes. 
Formal training workshops would help to ensure 
that existing and new OCRC staff are knowledge
able on how to conduct thorough onsite reviews, 
and specificaIIy on the proper methods of ensur
ing compliance under Title VI. 

Data Collection and Analysis 
Despite requirements under the Department of 

Justice's coordination regulations and the SBA's 
own Title VI regulations,120 the SBA does not 
coIIect an adequate amount of data from its recip
ients for Title VI enforcement purposes. It does 
not have any system for coIIecting data from its 
applicants or recipients, other than some data 
coIIected during onsite compliance reviews. The 
SBA stated that it does not require recipients to 
develop a system of base data coIIection because 
most of its recipients are either smaII businesses 
or disaster victims.121 Moreover, it does not re
quire recipients to submit annual reports compar
ing program participation with eligibility, pur
portedly because the Paperwork Reduction Act 
prevents it from doing so.122 However, as noted 
above, the Department of Justice clearly indi
cated that the effect of the act on civil rights data 
coIIection was minimal and that the act aIIows 

122 Ibid., Q. 62, p. 32. See above discussion under preaward reviews. 
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data collection necessary to enforce civil rights.123 

Therefore, the Department of Justice's position 
indicates that the SBA's justification is un
founded. The agency's lack of a data collection 
system is a serious deficiency in its Title VI en
forcement program. It already has drastically re
duced the effectiveness of the agency's enforce
ment process because, according to the SBA, the 
absence of data collection has prevented it from 
conducting preaward reviews and postaward 
desk-audit revi~ws. 

The SBA's program offices do collect racial and 
ethnic information on applicants for assis
tance.124 The SBA indicated that the Office of 
Information Resources Management collects the 
data, and OCRC analyzes the information to de
termine compliance status of a recipient busi
ness.125 The revised Standard Operating Proce
dures specify that all agency program offices must 
collect data to enforce nondiscrimination.126 How
ever, since the SBA has not formally adopted 
these procedures, it does not explicitly require 
program offices to collect and maintain these 
data. Even ifthe agency adopts these procedures, 
the data will be less helpful to the SBA without an 
effective information management system. The 
adoption of these revised procedures should lead 
to an increased emphasis on development of a 
data collection system and may prompt the im
plementation of a preaward review process. 

Civil Rights Implementation Plans 
The Commission reviewed the SBA's Civil 

Rights Implementation Plans for the years 1990 
to 1994. The plans are thorough and follow the 

basic outline required by the Department of Jus
tice. Howev:er, they give no indication that the 
SBA developed them as part of a planning process 
based on the agency's expected budget, staffing, 
and workload. Moreover, they provide no evi
dence that the SBA has engaged in the type of 
comprehensive planning necessary to justify in
creases in budget and staff. 

The 1990 plan identifies five long-range goals: 

i) To assure access to the SBA's financial assis
tance by all applicants on a nondiscriminatory 
basis; 

2) To assure ti~ely processing of all complaints 
of discrimination and to assure nondiscrimina
tion in all programs funded and administered 
by the SBA; 

3) To maximize the number of recipients and 
other small businesses in compliance with civil 
rights requirements through a preventative 
program of technic~l assistance and monitor
ing; 

4) To assure compliance with Part 136 of the 
SBA's rules and regulations;127 and 

5) To provide the necessary m~agement over
sight and policy direction to assure that the 
agency's federally conducted and assisted pro
grams or activities utilize uniform civil rights 
standards and procedures that result in timely, 
consistent, and effective enforcement.128 

123 Jones May 1994 letter, attachment, answer 6, p. 4. 

124 George H. Robinson, Assistant Administrator for Equal Employment Opportunity and Civil Rights Compliance, letter to 
Frederick D. Isler, Acting Assistant Staff Director, Office for Civil Rights Evaluation, U.S. Commission on Civil Rights, July 
8, 1994. 

125 SBA Survey, Q. 25(0, p. 15. 

126 Robinson October 1994 letter, attachment, p. 19. 

127 Part 136 deals with nondiscrimination based on disability in federally conducted programs or activities. This fourth goal is 
not relevant to Title VI. 

128 SBA FY 1990 Implementation Plan, pp. 14-23. 
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The plan also lists 9 major objectives and 52 
short-term objectives designed to meet the long
range goals. 129 Subsequent-year plans restate the 
long-range goals, major objectives, and short
term objectives130 and report on progress made 
towards accomplishing them.131 

The SBA's 1994 Civil Rights Implementation 
Plan "frames some of the SBA's major objectives 
and short-term objectives in a way that makes 
their achievement or nonachievement ascertain
able. For example, one major objective is to con
duct 500 onsite compliance reviews of the SBA's 
district offices, recipients, conduits, and sub
recipients.132 Other objectives, however, are 
vague or do not imply standards for measuring 
accomplishment. For instance, one short-term ob
jective is to assist members of the small business 
community in complying with civil rights require
ments on an as-needed basis.133 

The SBA's Civil Rights Implementation Plans 
contain thorough progress reports, but some 
claim success with little substantiation.134 For 
example, each year the SBA declared that it had 
achieved its first long-range goal of assuring pro
vision of services on a nondiscriminatory basis 
based on the evidence that it had not received 
many substantiated complaints of discrimina
tion.135 However, the SBA did not review each of 

129 Ibid. 

its recipients for compliance. It was not possible 
for the SBA to know, based on complaints alone, 
that all recipients were in compliance with Title 
VI and other civil rights statutes. Similarly, the 
SBA declared that it had achieved its third long
range goal, maximizing the number of recipients 
in compliance with civil rights requirements 
through technical assistance and monitoring, in 
1993. It offered the evidence that ithad completed 
611 onsite compliance reviews, only 1 of which 
resulted in a finding of noncompliance, and had 
given technical assistance to more than 3,500 
small businesses.136 

One consistent failure over the past 4 years has 
been the SBA's inability to accomplish its goal of 
updating its regulations. Each year, the SBA 
planned to update the regulations,137 and each 
year, this goal was not fu.Ifilled.138 The SBA did 
make progress in updating its procedures, but, as 
noted above, it has not formally adopted them. As 
with the attempts to update the SBA's Title VI 
regulations, OEEO&C attributed the delay in 
adopting the updated procedures on the Office of 
the General Counsel. Both of these delays evi
dence OEEO&C's need for its own legal support 
staff. • 

130 See SBA FY 1991 Implementation Plan, pp. 14-23; SBA FY 1992 Implementation Plan, pp. 14-23; SBA FY 1993 
Implementation Plan, pp. 14-23; and SBA FY 1994 Implementation Plan, pp. 13-22. 

131 See SBA FY 1991 Implementation Plan, pp. 24-29; SBA FY 1992 Implementation Plan, pp. 24-29; SBA FY 1993 
Implementation Plan, pp. 24-29; and SBA FY 1994 Implementation Plan, pp. 23-27. 

132 See SBA FY 1994 Implementation Plan, p. 17. 

133 Ibid., p. 18. 

134 See SBA FY 1991 Implementation Plan, pp. 24-29; SBA FY 199_2 Implementation Plan, pp. 24-29; SBA FY 1993 
Implementation Plan, pp. 24-29; and SBA FY 1994 Implementation Plan,, pp. 23-27. 

135 SBA FY 1990 Implementation Plan, p. 24; SBA FY 1991 Implementation Plan, p. 24; SBA FY 1992 Implementation Plan, 
p. 24; SBA FY 1993 Implementation Plan, p. 24; SBA FY 1994 Implementation Plan, p. 23. 

136 SBA FY 1993 Implementation Plan, p. 24. 

137 See SBA FY 1990 Implementation Plan, p. 22; SBA FY 1991 Implementation Plan, p. 22; SBA 1992 Implementation Plan, 
p. 22; SBA FY 1993 Implementation Plan, p. 22; SBA FY 1994 Implementation Plan, p. 21. 

138 See SBA FY 1990 Implementation Plan, p. 26; SBA FY 1991 Implementation Plan, p. 26; SBA 1992 Implementation Plan, 
p. 26; SBA FY 1993 Implementation Plan, p. 26; SBA FY 1994 Implementation Plan, p. 27. 
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Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The organizational structure of the Of
fice of Equal Employment Opportunity & Civil 
Rights Compliance (OEEO&C) is generally con
ducive to effective Title VI enforcement. 
OEEO&C has a separate unit with its own super
visor devoted to external civil rights enforcement. 
Furthermore, the Small Business Administration 
(SBA) has recently elevated the position of the 
head of OEEO&C, who now reports directly to the 
Administrator. Finally, all of the civil rights com
pliance staff at the SBA, even those outside of the 
Washington, D.C., headquarters, report to the 
head of the Office of Civil Rights Compliance 
(OCRC). Thus, the OCRC has the necessary au
thority to ensure that staff engaged in external 
civil rights activities enforce Title VI effectively 
and uniformly. However, the organizational 
structure of civil rights enforcement at the SBA 
fails to provide for two crucial elements of Title VI 
enforcement, the need to develop and maintain 
implementing regulations, guidelines, policies, 
and procedures for Title VI and the need to en
gage in program planning. OCRC does not have 
either a policy and legal staff or program planning 
staff to conduct these activities. Consequently; 
OCRC has had to rely on the assistance of the 
Office of General Counsel in these areas, with the 
result that revisions to OCRC's regulations and 
procedures have been delayed, and OCRC has not 
engaged actively in policy development.139 

Recommendation: The SBA should retain the 
key features of the current organizational struc
ture ofits civil rights enforcement program. How
ever, the SBA should create within OCRC a sepa
rate staff capable of providing policy and legal 
support on Title VI, as well as program planning 
for the office. In particular, legal support staff 

139 See pp. 453-55. 

140 Seep. 455. 

141 See p. 456. 

within OCRC would review enforcement cases for 
legal sufficiency, develop guidance materials, and 
serve as liaison to the Office of General Law and 
the Office of Litigation. OCRC policy staff would 
work with program staff in analyzing and devel
oping policies on how existing and new programs 
impact on civil rights enforcement. 

Budget, Staffing, and Workload 
Finding: The SBA appropriation does not have a 
specific allotment for external civil rights enforce
ment, nor does SBA have in place a mechanism 
for tracking its expenditures on civil rights en
forcement in federally assisted or conducted pro
grams generally, or on Title VI specifically. Thus, 
the SBA does not have in place an information 
management system necessary for sound man
agement planning.140 

Recommendation: OEEO&C should develop an 
information management system that allows it to 
track its expenditures on and time devoted to 
various civil rights activities, such as postaward 
reviews, complaint investigations, and technical 
assistance. OEEO&C should use the system in its 
program planning. Specifically, the information 
system should help guide its resource allocation 
among civil rights activities. OEEO&C should use 
the system in developing an annual' civil rights 
enforcement plan that lays out specific program 
goals and objectives and assigns specific re
sources to accomplish them. Furthermore, 
OEEO&C should use the information system to 
demonstrate to the agency's offices on budget and 
planning the importance of increased resources 
for Title VI enforcement. 
Finding: The SBA's civil rights budget and staff
ing have decreased over time. For instance, the 
agency's civil rights staff is 30 percent smaller 
than it was in 1976. However, although the SBA's 
civil rights resources declined, the civil rights 
workload increased. These trends have made it 
difficult for the SBA to enforce Title VI effec
tively.141 
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Recommendation: The Assistant Administra
tor of OEEO&C should conduct the necessary 
evaluation and submit the appropriate justifica
tion documents to support a budget increase for 
additional resources for the SBA's Title VI en
forcement program. To do this, however, 
OEEO&C needs to have in place an information 
management system allowing it to track its 
expenditures on various civil rights activities, 
show how its resources are being used, document 
the extent of the SBA's workload, and develop a 
management plan demonstrating the need for ad
ditional resources. 

In the short term, OEEO&C should consider 
redeploying its existing staff resources to increase 
the number of staff in OCRC headquarters. This 
arrangement will permit OEEO&C to commence 
fulfilling its legal, policy, and program planning 
functions relative to Title VI. OEEO&C should 
consider moving staff from OCRC's central duty 
office stations to the headquarters office, or mov
ing staff from internal equal employment oppor
tunity functions to external civil rights enforce
ment. Alternatively, the SBA could assign legal 
staff from the Office of the General Counsel to 
OEEO&C. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: The SBA's Title VI regulations are in
adequate iil certain respects. The regulations 
have not been updated to reflect the Civil Rights 
Restoration Act of 1987's clarifications on Title 
VI's coverage and fund termination provisions. 
Furthermore, the appendix listing the SBA fed
erally funded programs covered by Title VI has 
not been updated for at lea.st 10 years. 

Although the regulations are patterned after 
the Department of Education's "model" regula
tions, they differ from the model in the following 
ways: 

• they do not prohibit denying "an•individual 
the opportunity to participate in the program 

142 See pp. 457-59. 

through the provision of services or otherwise 
afford[ing] him an opportunity to do so which is 
different from that afforded others under the 
program";and ' 
• they do not prohibit denying "a person the 
opportunity to participate as a member of a 
planning or advisory body which is an integral 
part of the program." 

As noted above, :a critical factor hampering the 
SBA's ability to revise its regulations is the ab
sence of legal support within OEEO&C. 
OEEO&C has depended on the SBA's Office of 
General Counsel to perform this function, result
ing in significant delays in accomplishing revi
sions.142 

Recommendation: The SBA should update and 
reyise its Title VI regulations to reflect the clari
fications made by the Civil Rights Restoration Act 
of-1987. SBA also should publish a revised list of 
its federally 'assisted programs in the Federal 
Register each year. As an alternative to formally 
updating its appendix of programs, the SBA 
should publish a catalog or brochure listing all 
federally assisted programs covered under Title 
VI and reference this catalog or brochure in its 
regulations. The SBA also should make this cata
log or brochure available to recipients , actual and 
potential program beneficiaries, and the public 
generally as a means of providing education on 
Title VI. To ensure that OEEO&C is able to de
velop and issue revised regulations, the SBA 
should provide the office with its own legal sup
port. 
Finding: Despite critical omissions, the provi
sions of the SBA's Title VI regulations are 
stronger with respect to coverage of employment 
discrimination under Title VI than the corre
sponding provisions in the Department of Educa
tion's model regulations. The regulations contain 
a blanket prohibition against any discriminatory 
employment practice by small business concerns 
and development companies that apply for or re
ceive any financial assistance from the SBA, be
cause "[such] assistance is deemed to have as a 
primary objective the providing of employment." 
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Furthermore, the regulations specify more clearly 
why discriminatory employment practices are 
prohibited by Title VI even in programs whose 
primary purpose is not the provision of employ
ment, and they extend the protection against em
ployment discrimination not just to beneficiaries 
or potential beneficiaries, but to any -individual 
subjected to discrimination under an SBA-funded 
program.143 

Recommendation: The SBA should retain in its 
Title VI regulations its current language with 
respect to employment discrimination. Further
more, other agencies should consider incorporat
ing the SBA's language, or other similar lan
guage, into their Title VI regulations. 

Guidelines and Policies 
Finding: One critical role of an agency's civil 
rights office is to provide leadership on Title VI by 
issuing Title VI guidelines and policies. However, 
the SBA has done neither of these. The SBA has 
issued no Title VI guidelines for its federally as
sisted programs. Furthermore, the SBA has is
sued no policy statements clarifying the meaning 
and implications of Title VI for its federally as
sisted programs. For instance, the SBA has not 
issued policy guidance on the Civil Rights Resto
ration Act of 1987, which, in the absence of re
vised Title VI regulations, could have explained 
the implications of the act for Title VI enforce
ment. The failure of the SBA to develop Title VI 
guidelines and issue Title VI policies indicates 
that OEEO&C is not fulfilling adequately its lead
ership role in the area of Title VI enforcement.144 

A major reason why OEEO&C is not providing 
adequate policy guidance on Title VI is the lack of 
policy staff within OCRC.145 

Recommendation: The SBA should commence 
fulfilling its responsibility to develop Title VI 
guidelines and policies. The SBA should issue 
guidelines and policies that clarify the application 
of Title VI to the SBA's programs. In lieu ofrevis
ing its Title VI regulations, the SBA should use 
guidelines to describe the nature of Title VI cov-

143 See p. 459. 

144 See pp. 459-60. 

145 See p. 455. 

erage in SBA's programs given the clarification 
made by the Civil Rights Restoration Act. Specif
ically, SBA's guidelines should acknowledge the 
meaning of "programs and activities" defined by 
the act, especially with respect to corporations, 
partnerships, and other business organizations, 
since the SBA administers many loan programs 
for minority-owned businesses or through devel
opment and small business investment compa
nies. Through guidelines, the SBA should de
scribe program-specific methods of enforcement; 
examples of prohibited practices; required or sug
gested remedial action; and the nature ofrequire
ments relating to covered employment, data col
lection, complaints, and public information. The 
SBA also should develop an active policy program. 
Furthermore, through a policy statement, the 
SBA should clarify the implications of the Civil 
Rights Restoration Act for the agency's fund ter
mination remedy. 

To fulfill its policy function adequately, the 
SBA needs to provide OEEO&C with legal and 
policy staff whose chief function is the develop
ment of implementing regulations, guidelines, 
policies, and procedures for civil rights enforce
ment. 

Procedures 
Finding: The SBA has comprehensive proce
dures for all of its nondiscrimination regulations, 
Federal civil rights statutes, and Executive or
ders. However, the SBA has been attempting, for 
several years, to draft and issue revised standard 
operating procedures. This process hasbeen ham
pered by poor communications between the Office 
of General Counsel and OEEO&C and by the 
absence of policy and legal support within 
OEEO&C. Currently, the SBA has a draft .of the 
revised procedures, but has not yet issued them 
formally. 

The SBA's draft revised procedures contain 
many improvements over the existing proce
dures. In particular, they expand requirements 
for data collection, an area in which the SBA's 
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Title VI enforcement process needs improvement. 
The enhanced data collection procedures would 
permit the SBA to commence conducting pre
award and postaward desk-audit reviews, an area 
in which the Title VI enforcement process at the 
SBA is seriously lacking. However, the revised 
procedures omit some important sections of the 
existing regulations, specifically, the section on 
goals and timetables, which distinguishes "goals" 
from "quotas."146 

Recommendation: The SBA should proceed to 
finalize its revised civil rights compliance and 
enforcement procedures. In doing so, the SBA 
should ensure that it improves on the existing 
procedures without dropping strong existing fea
tures, such as the section on goals and timetables. 

Title VI Enforcement Process 
Preaward Reviews 
Finding: The SBA does not conduct preaward 
reviews of recipients to ensure that they are in 
compliance with Title VI before they are granted 
Federal financial assistance. Some of the reasons 
the SBA gives for not conducting preaward re
views are unconvincing. The SBA maintains that 
it does not have the resources to conduct pre
award reviews. However, the SBA appears to be 
under the mistaken impression that to conduct 
preaward reviews it must conduct onsite reviews. 
The SBA mistakenly claims that the Paperwork 
Reduction Act precludes it from collecting the 
necessary information from applicants and recip
ients to conduct desk-audit reviews. If the SBA 
were to collect the necessary information from 
applicants, it might be able to perform preaward 
desk-audit reviews with its existing resources. 

However, a factor that might make it difficult 
for the SBA to conduct preaward reviews, given 
its existing level of resources, is the large number 
of applications for financial assistance it receives 
-more than 80,000 per year. To collect and ana
lyze the necessary datafrom this many applicants 
for assistance and to do preaward desk-audit re
views on all would require substantial staff re-

146 See pp. 461-62. 

147 See pp. 462-63. 

sources, as well as a sophisticated information 
management system.147 

Recommendation: Given the large number of 
applications for financial assistance from the SBA 
and the poor prospects for major increases in the 
SBA's civil rights staff, it is acceptable for the 
SBA generally to forego conducting preaward re
views of applicants and focus instead on conduct
ing postaward reviews. However, before granting 
assistance, the SBA should consult its own files 
and with the Equal Employment Opportunity 
Commission and the Office of Federal Contract 
Compliance Programs to determine whether ap
plicants have undergone previous compliance re
views or have had civil rights complaints filed 
against them. Ifprevious compliance reviews and 
complaint investigations have resulted in find
ings of noncompliance, or ifinvestigations are still 
pending, the SBA should conduct a preaward re
view of the applicant before releasing funds. 

However, since the SBA does not conduct pre
award reviews, the SBA should take every effort 
to ensure that all new recipients of SBA assis
tance are informed fully of their responsibilities 
under Title VI and other civil rights laws. The 
SBA should provide new recipients, along with 
the Title VI assurance form, with a detailed bro
chure explaining their responsibilities and giving 
concrete examples of compliance and noncompli
ance as they apply to SBA programs and recipi
ents, as well as an extensive checklist to assist 
them in determining their compliance status. 

Postaward Reviews 
Finding: The SBA's proactive Title VI enforce
ment program currently relies almost exclusively 
on onsite postaward reviews of recipients. How
ever, these reviews do not cover all recipients
most recipients with fewer than 15 employees are 
exempted from the reviews. In addition, although 
the SBA reviews all recipients with more than 15 
employees within a year of their receiving SBA 
assistance, the SBA compliance reviews focus pri
marily on recipients' employment practices 
rather than on other forms of discrimination 
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under Title VI. Although the SBA's procedures 
require a comprehensive evaluatiQn ofrecipients, 
the sheer volume of reviews the SBA conducts 
(500 to 600 compliance reviews each year) in com
parison to the size of its civil rights staff suggests 
the reviews are cursory. 

Furthermore, for the same stated reasons as 
for preaward desk-audit reviews, the SBA does 
not conduct postaward desk-audit reviews. There
fore, the SBA fails to make use of a cost-effective 
means of evaluating the Title VI compliance sta
tus ofrecipients. Ifthe SBA conducted postaward 
desk-audit reviews of its recipients, resources 
would be available for the SBA to conduct more 
indepth onsite compliance reviews of selected re
cipients.148 

Recommendation: The SBA should reallocate 
its resources devoted to postaward reviews to en
sure that it cqnducts postaward desk-audit re
views of all recipients, including those with fewer 
than 15 employees. The SBA also should conduct 
onsite compliance reviews of its recipients, but 
these should be more comprehensive evaluations 
than are currently done. The SBA should ensure, 
in particular, that onsite compliance reviews 
cover the totality of the practices of its recipients, 
as covered under Title VI, and not restrict the 
focus to recipients' employment practices. For in
stance, the loan programs ofrecipients that grant 
loans to subrecipients should be scrutinized to 
ensure that loans are made available on an equi
table basis. For instance, the location of 
.recipients' loan offices should be accessible to all 
communities in the recipient's area, regardless of 
race, color, or national origin. 

Complaint Investigations 
Finding: The SBA's complaint processing proce
dures are comprehensive: They go beyond mini
mum requirements by allowing individuals 180 
days to file a complaint and by requiring the 
agency to issue a decision within 180 days of the 

148 Seep. 463. 

149 See pp. 463-64. 

150 See pp. 464-65. 
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decision to investigate the complaint. However, 
despite the existence of comprehensive proce
dures for processing Title VI complaints, the 
Agency receives only a small number of Title VI 
complaints each year .. The lack of Title VI com
plaints to the SBA possibly is an indication that 
the agency does not conduct sufficient outreach 
and education on Title VI for individuals to under
stand their rights under the act, including that 
Title VI applies to SBA-funded programs and how 
to file claims of discrimination.149 

Recommendation: The SBA's complaint proc
essing procedures do not need to be modified. 
Instead, the SBA should concentrate its efforts on 
improving its outreach and education on Title VI 
to ensure that all individuals affected by the 
SBA's federally assisted programs widerstand 
their rights under Title VI and are aware of the 
procedures for filing claims of discrimination. 

Deficiencies, Remedies, and Sanctions 
Finding: The ability of the SBA to accelerate the 
loans of recipients it finds in noncompliance is an 
effective means of encouraging recipients that the 
SBA has found in noncompliance to take neces
sary corrective actions. 150 

Recommendation: The SBA should continue to 
use its ability to accelerate recipients' loans as a 
possible sanction for noncompliance with Title VI. 

Delegation Agreements 
Finding: The SBA has developed proposed dele
gation agreements with the Department of Edu
cation and the Department of Health and Human 
Services to give these departments the responsi
bility for monitoring SBA-funded institutions of 
higher educati'on and SBA-funded nursing 
homes, respectively. However, the SBA has not 
yet implemented these proposed agreements. 
Thus, the SBA currently is not monitoring ade
quately the compliance status of SBA recipients 
covered under the proposed agreements.151 
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Recommendation: The SBA should ensure that 
the Department of Education and the Depart
ment of Health and Human Services have Title VI 
programs that meet the requirements of the De
partment of Justice's coordination regulations 
and that contain all key elements to ensure com
pliance with Title VI. It should consult with the 
Department of Justice to determine the adequacy 
ofthe agencies' Title VI programs before formally 
delegating its Title VI enforcement responsibility 
for any SBA-funded programs. Once it establishes 
the adequacy of the Title VI programs, it should 
achieve final delegation agreements with the De
partment of Education and the Department of 
Health and Human Services. 

Outreach and Education 
Finding: Although the SBA makes some efforts 
to provide outreach and education on Title VI and 
other civil rights statutes, these efforts are insuf
ficient. However, the SBA has not made it a pri
ority to develop a comprehensive Title VI out
reach and education program that would include 
other means of communicating with the public, 
such as sponsoring workshops or conferences on 
civil rights issues.152 

Recommendation: The SBA should place 
greater emphasis on outreach and education than 
it currently does. It should develop an action plan 
for informing persons affected by its programs of 
their rights and responsibilities under Title VI 
and other civil rights statutes. The SBA should 
incorporate various strategies for reaching the 
public in its plan, including using the media, 
sponsoring workshops at conferences attended by 
SBA's recipients and beneficiaries, and develop
ing informational brochures for distribution by 
recipients. 

Technical Assistance 
Finding: The SBA has an active technical assis
tance program that provides information to its 
recipients during compliance reviews, meetings, 
and telephone contacts. However, the bulk of its 

152 See pp. 465-66. 
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technical assistance focuses on issues that are not 
related to Title VI, such as the Americans with 
Disabilities Act of 1990 and the Immigration Re
form and Control Act, and Government contrac
tors' affirmative action responsibilities. Thus, the 
SBA has neglected to ensure that its recipients 
are given the necessary technical assistance to 
comply with Title VI.153 

Recommendation: SBA should endeavor to pro
vide its recipients with the same level of technical 
assistance on Title VI that it offers on other civil 
rights issues. Thus, the SBA should provide tech
nical assistance on Title VI through the same 
types of channels it uses to provide information on 
other civil rights statutes. In particular, the SBA 
should provide technical assistance on Title VI 
during compliance reviews, meetings, and over 
the telephone. 

Staff Training 
Finding: Staff in OCRC, which is in charge of 
Title VI enforcement at the SBA, are poorly 
trained on Title VI. The SBA offers no formal civil 
rights training to its staff, nor does it anticipate 
doing so in the near future, a situation it attri
butes to a lack of funds. However, the lack of 
training for the SBA's civil rights staff seriously 
impairs the quality of the SBA's Title VI enforce
ment program. The SBA relies heavily on its staff 
to conduct compliance reviews of its recipients, 
but does not ensure that its staff has adequate 
knowledge to conduct these reviews effectively. 
For instance, the SBA does not train its staff on 
how to analyze the data collected during the com
pliance reviews.154 

Recommendation: The SBA should devote re
sources immediately to training its civil rights 
staff on Title VI and other civil rights statutes. 
The staff need an initial intensive course to bring 
their civil rights knowledge up to an accep~able 
level and annual training thereafter to permit 
staff to refresh their understanding of Title VI, to 
ask questions and receive answers based on their 
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experiences with conducting Title VI compliance 
and enforcement activities, and to, update their 
knowledge as new Title VI issues emerge. The 
training should not only include information on 
the SBA's procedures for enforcing Title VI, but 
also should provide staff with a thorough under
standing of SBA's federally assisted programs. 

Data Collection and Analysis 
Finding: The SBA has completely neglected its 
responsibility to collect and analyze data as part 
ofits Title VI compliance program. Furthermore, 
the SBA's contention that the Paperwork Reduc
tion Act prevents it from collecting data from its 
recipients is inaccurate. The SBA's failure to re
quire that its recipients report the information 
needed to conduct meaningful civil rights anal
yses has drastically reduced the effectiveness of 
the SBA's Title VI enforcement process. For in
stance, the lack of data prevents the SBA from 
making use of two effective Title VI enforcement 
mechanisms, preaward and postaward desk
audit reviews.155 

Recommendation: The SBA should proceed to 
implement its revised operating procedures, 
which require that program offices collect data to 
enforce nondiscrimination requirements. The 
SBA should ensure that it collects sufficient data 
from its recipients to conduct civil rights analyses 
of their compliance with Title VI as well as the 
overall compliance status of the SBA's federally 
funded programs. The SBA should require direct 
loan recipients to provide data on their ownership 
and work force, by race, color, and national origin; 
and their location, by demographic composition of 
the surrounding neighborhoods. The SBA should 
require small business investment companies to 
provide data on the ownership, by race, color, and 
national origin, and the location, by demographic 
composition of the neighborhood, of the busi
nesses to which they make loans. In addition, the 
small business investment companies should be 
required to submit data on the demographic com
position of their decisionmaking boards, on their 

155 See pp. 467-68. 

156 See pp. 468-69. 

employment practices, and on their loan applica
tion procedures and policies. 

The SBA should use these data to ascertain the 
compliance status of recipients of SBA assistance 
through postaward desk-audit reviews. The re
views should consider the employment practices 
of all recipients. In addition, for recipients such as 
the small business investment companies, the 
SBA preaward reviews should assess whether the 
recipients provide loans on an equal opportunity 
basis and to.businesses operating in all segments 
of the community. Furthermore, for the SBA's 
direct loan programs, the SBA should use the 
data to ascertain whether the SBA's funding de
cisions have an adverse impact on minority com
munities. Thus, the SBA should analyze each of 
its federally assisted programs to ensure that 
SBA loans are awarded on an equitable basis to 
all segments of the community and, also, that the 
loans are made to businesses thathave a positive 
effect on minority communities. For instance, the 
SBA should consider whether it provides loans to 
businesses that operate in minority neighbor
hoods as well as businesses located in pre
dominantly white neighborhoods. 

Civil Rights Implementation Plans 
Finding: The SBA's Civil Rights Implementation 
Plans do not fulfill the objectives specified by the 
Department of Justice in its "Guideline for 
Agency Implementation Plans Required by Exec
utive Order 12250, 'Leadership and Coordination 
of Nondiscrimination Laws."' Although they fol
low the outline prescribed by the Department of 
Justice, they show no evidence that they are used 
by the SBA in its civil rights planning. The plans' 
goals and objectives sections and the correspond
ing progress reports are particularly inadequate. 
Most of the goals and objectives are extremely 
vague and do not have timetables or standards for 
measuring their accomplishment. Furthermore, 
although the plans' progress reports are ex
tremely thorough, they often claim that the SBA 
has successfully achieved very broad goals, but 
provide little substantiation for the claim.156 
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Recommendation: The SBA should develop its 
Civil Rights Implementation Plans in accordance 
with the Department of Justice's "Guideline for 
Agency Implementation Plans Required by Exec
utive Order 12250, 'Leadership and Coordination 
of Nondiscrimination Laws.'" In particular, the 
SBA should attempt to use the Civil Rights Im
plementation Plans as a management tool, as 

required in the Department of Justice's guideline. 
Furthermore, the SBA should attempt to develop 
goals and objectives that have timetables and 
specific standards for achievement, and to use the 
plans' progress reports to indicate the agency's 
success or lack thereof towards achieving these 
goals and objectives. 
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Chapter 13 

Office of Justice Programs, U.S. Department of Justice 

In 1984 Congress created the Office of Justice 
Programs (OJP), within the U.S. Department 
of Justice, to coordinate the activities of several 

Justice Department bureaus that disseminate 
Federal criminal justice funds. 1 Headed by the 
Assistant Attorney General for the Office of Jus
tice Programs, OJP consists of five bureaus, in
cluding the Bureau of Justice Assistance, the Bu
reau of Justice Statistics, the National Institute 
of Justice, the Office for Victims of Crime, and the 
Office of Juvenile Justice and Delinquency Pre
vention, and a variety of administrative offices, 
including the Office of Civil Rights discussed 
below. The OJP bureaus are semi-autonomous 
entities, each headed by a Presidential appoin
tee.2 

Althougp. it is the largest fund-granting agency 
within the Department of Justice,3 OJP operates 
a small Title VI enforcement program. In 1993 its 
Office of Civil Rights had a total staff of three 
full-time equivalent positions (FTEs) and a bud-

get of under $100,000.4 OJP distributes $790 mil
lion through 20 different programs to 601 recipi
ents.5 

OJP's Federally Assisted Programs 
OJP administers a variety offederally assisted 

programs through its bureaus and offices: 

• The Bureau ofJustice Assistance operates a 
formula grant program that provides funds to 
States according to their population. States 
distribute the funds to State and local criminal 
justice agencies to implement statewide drug 
control and violent crime strategies developed 
by the States. It also administers a discretion
ary grant program that provides funds to vari
ety of recipients that operate programs of na
tional significance with respect to drug and 
crime control. 6 

1 U.S. Department of Justice, Office ofJustice Programs, Office ofJustice Programs Annual Report, Fiscal Year 1992, pp. 1-2 
(hereafter cited as OJP Annual Report). OJP was created by the Justice Assistance Act amendment to the Omnibus Crime 
Control and Safe Streets Act of 1968, 42 U.S.C. §§ 3711 (1988). 

2 Ibid.; U.S. General Accounting Office, Office ofJustice Programs: Discretionary Grants Reauthorization, (November 1992), 
p. 3. From 1969 to 1984, what is now known as the Office of Justice Programs was called the Law Enforcement Assistance 
Administration. 

3 Deval L. Patrick, Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to Mar.y F. Berry, 
Chairperson, U.S. Commission on Civil Rights, Apr. 28, 1995, p. 2 (hereafter cited as Patrick April 1995 letter). 

4 U.S. Commission on Civil Rights, Survey of Federal Executiue Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI ofthe Ciuil Rights Act of1964, December 1993, completed by the U.S. Department ofJustice, Office 
ofJustice Programs, Q. 17, p. 18 (hereafter cited as OJP Survey). By 1995, this number increased to seven. Deval L. Patrick, 
Assistant Attorney General, Civil Rights Division, U.S. Department of Justice, letter to Mary F. Berry, Chairperson, U.S. 
Commission on Civil Rights, Apr. 28, 1995 (hereafter cited as Patrick April 1995 letter), attachment 3, "Response to the 
Report of the U.S. Commission on Civil Rights Regarding OJP's Title VI Enforcement" (hereafter cited as Response 
Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter). 

5 OJP Survey, Q. 19, pp. 19-20; U.S. Department of Justice, Office of Justice Programs, "Fiscal Year 1994 Civil Rights 
Implementation Plan," FY 1993 Civil Rights Workload and Performance Data, p. 1 (hereafter cited as OJP FY 1994 
Implementation Plan). 

6 OJP Annual Report, pp. 3-31. 
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• The Bureau ofJustice Statistics, which is the • The Office for Victims ofCrime provides com
Nation's primary source for criminal justice pensation funds directly to victims of crime and 
statistical information, provides some funds to also funds programs to assist crime victims.10 

State statistical and operating agencies for the 
Organization, Budget, Staffing, andcollection and analysis of criminal justice 

data.7 Workload of OJP's Civil Rights 
Enforcement Function 

• The National Institute of Justice funds re OJP's Office of Civil Rights (OCR) is headed by 
search, development, evaluation, and dissemi a Director who reports directly to the agency ad
nation of programs to prevent and control ministrator, the Deputy Assistant Attorney Gen
crime and improve the criminal justice sys eral for OJP. OCR is responsible for monitoring 
tem.8 civil rights compliance by recipients of financial 

assistance from OJP and its bureaus.11 Until Oc
• The Office of Juvenile Justice and Delin tober 1994, OCR had responsibility for OJP's in
quency Prevention gives both discretionary and ternal equal employment opportunity· program. 
formula grants in the area of juvenile justice According to OCR's Director, OJP transferred 
and delinquency prevention. For example, it this responsibility out of the office to ''free the 
funds a project designed to reduce juvenile Director and OCR staff from many time consum
crime and drug activity in public housing and a ing EEO duties and ... allow them more time to 
research program on prevention of and inter focus on compliance reviews and civil rights en
vention for illegal drug use and AIDS among forcement issues.»12 

high-risk youth, as well as numerous other Until the recent addition of new positions along 
programs. The office provides formula grants with a tenfold increase in OCR's travel budget, 13 

to States to assist them in the prevention and OCR's budget and staffing had not changed signif
control of delinquency. The office also supports icantly since the mid-1980s. Since 1984, OJP has 
various technical assistance endeavors to help never had more than three staff persons assigned 
States address juvenile delinquency issues. 9 to civil rights enforcement for the Department of 

7 Ibid., pp. 32-38. 

s Ibid., p. 39. 

9 Ibid., pp. 46-71. 

IO Ibid., p. 72. 

11 In addition to Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (1988), OCR is charged with enforcing 
the following civil rights statutes and regulations: section 809(c), Omnibus Crime Control and Safe Streets Act of 1968, as 
amended, Pub. L. No. 90-351, 82 Stat. 197 (codified as amended in scattered sections of U.S.C.); section 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. 1993); Subtitle A, Title II of the Americans with Disabilities Act 
of 1990, codified at 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993); Title IX of the Education Amendments Act ofl972, codified 
as amended at 20 U.S.C. §§ 1681-1688 (1988); the Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988); section 
292 of the Juvenile Justice and Delinquency Prevention Act of 1974, as amended, Pub. L. No. 93-415, 88 Stat. 1109 (codified 
as amended.in scattered sections ofU.S.C.); and Department of Justice Nondisclimination Regulations, 28 C.F.R. Part 42, 
Subparts C,D,E, and G, and 28 C.F.R. Parts 31, 35 and 39. 

12 OJP FY 1994 Implementation Plan, p. l; Inez Alfonso-Lasso, Director, Office for Civil Rights, Office of Justice Programs, 
U.S. Department ofJustice, letter to Frederick D. Idler, Acting Assistant Director, Office of Civil Rights Evaluation, U.S. 
Commission on Civil Rights, Oct. 27, 1994, p. 2 (hereafter cited as Alfonso-Lasso October 1994 letter). 

13 See Response to the Report Regarding OJP's Title VI Enforcement, p. 1. 
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Justice's federally assisted/federally conducted 
programs.14 Up until the fall of 1994, OCR's exter
nal civil rights enforcement staff consisted of 
three employees, all located in a central office: the 
Director of OCR, one civil rights compliance spe
cialist, and a secretary.15 By contrast, OCR's pre
decessor, the Office of Civil Rights Compliance of 
the Law Enforcement Assistance Administration 
(OCRC) had a professional staff of 16 in February 
1975.16 At that time, the Commission found that 
"OCRC is understaffed-in fact, the staff re
sources available are almost inconsequential in 
comparison to the civil rights problems facing [the 
Law Enforcement Assistance Administration]."17 

OJP i~dicated that the new Assistant Attorney 
General for the Department of Justice's Civil 
Rights Division "recognized, as a priority, the 
OCR Director's proposals to initiate effective Title 
VI monitoring" and that OJP has made "every 
effort...to find the additional staff and resources 
necessary to properly perform these responsibili
ties. "18 As a result, OCR received authorization to 
hire additional staffmembers, one of whom began 
in October 1994, while OCR interv_iewed candi
dates for other positions. One of the new staff 
members will focus on reviewing equal employ
ment opportunity plans submitted by OJP grant
ees and providing technical assistance to the 
grantees on the preparation of the plans. Another, 
a senior civil rights compliance officer, will con-

duct compliance reviews and onsite complaint in
vestigations, as well as conduct negotiations to 
secure voluntary compliance.19 Currently, OCR 
has a total staff of seven FTEs, which consists of 
OCR's Director; three senior civil rights compli
ance officers, all of whom are attorneys; one civil 
rights compliance specialist; one civil rights assis
tant; and a secretary. In addition, it receives as
sistance from two law school volunteer interns.20 

Despite the recent addition of staff members, 
OCR does not have sufficient staff to conduct a 
comprehensive Title VI enforcement program, 
and OCR probably will be unable to perform more 
than a superficial enforcement of Title VI. More
over, one of the new staff members will concen
trate on reviewing recipients' equal employment 
opportunity plans, which do not necessarily cover 
the broad array of discrimination practices pro
hibited by Title VI. OCR's workload, in terms of 
the number of federally assisted/federally con
ducted programs it oversees, the amount of fund
ing OJP provides, and the number of recipients 
for whom OCR monitors, is comparable to that of 
other agencies with small Title VI enforcement 
programs, such as the Department of Interior. 
However, it has even fewer resources than other 
agencies to devote to external civil rights enforce
ment. 

The police hiring supplement program, which 
provides a large number of grants to local police 

14 OJP Survey, Q. 7, p. 18. 

15 OJP FY 1994 Implementation Plan, p. 3. The plan indicates that OCR has four full-time employees, but, according to the 
director of OCR, the fourth employee, who was responsible for internal civil rights matters, was recently transferred out of 
OCR. See Alfonso-Lasso October 1994 letter, p. 2. 

16 U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement E{fort-1974, Volume VI, To Extend Federal 
FinancialAssistance (November 1975), p. 290. 

17 Ibid., p. 291. 

18 Response Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 1. 

19 Alfonso-Lasso October 1994 letter, p. 1. 

20 Response to the Report of the U.S. Commission on Civil Rights Regarding OJP's Title VI Enforcement, p.1. The newly formed 
Office of Community Oriented Policing Services (COPS) had agreed to detail an attorney on a part-time basis to assist in 
conducting compliance reviews of COPS grantees, investigating charges and complaints of discrimination, and performing 
other Title VI civil rights enforcement duties. COPS·also intended to assign a part-time staff person to assist in logging and 
tracking of COPS' grantees, the preparation ofletters and notifications of compliance and noncompliance, and the review of 
equal employment opportunity plans. Alfonso-Lasso October 1994 letter, pp. 1-2. However, that agreement has been 
rescinded. Response to the Report of the U.S. Commission on Civil Rights Regarding OJP's Title VI Enforcement, p. 1. 
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departments to increase hiring, has contributed 
significantly to OCR's workload over the past 
year.21 OCR's Director indicated that OJP is ex
ploring joint efforts with other Department of 
Justice civil rights offices as a means of augment
ing its resources.22 

According to the current Assistant Attorney 
General, "When [he] learned last summer that.. 
.[OJP]...had only two professional staff devoted 
to civil rights compliance for all its funded pro
grams, [he] asked [the Department's Coordina
tion and Review Section (CORS)] staff to begin 
exploring the possibility of assisting OJP in its 
Title VI efforts."23 CORS and OJP staffs later 
developed a memorandum of understanding that 
will be signed formally in the near future. Under 
this agreement, CORS will be responsible for con
ducting postaward compliance reviews and inves
tigating complaints of discrimination in services 
on the basis of race, national origin, color, sex, 
age, and religion in programs funded by OJP. OJP 
will concentrate on employment discrimination, 
disability cases, and preaward compliance re
views.24 The Assistant Attorney General antici
pates that in the coming months, CORS staff will 
initiate "the first Title VI post-award compliance 
review involving services in a police department 
since the late 1970's."25 

OCR has turned not only to the Department of 
Justice's other civil rights offices for assistance in 
its civil rights compliance and enforcement ef
forts, but also to program offices. For example, 
OCR recently has established a. cooperative 
agreement with the Community Oriented Polic
ing Services (COPS) office whereby OCR ex
tended its civil rights review jurisdiction to thou
sands of new police departments receiving COPS 

grants. As a result, OCR and COPS staffs will 
share many duties, including analysis of data 
collected, review of equal employment opportu
nity plans, and the processing of complaints 
agains.t COPS grantees.26 

OCR's organizational structure is acceptable. 
The recent removal ofinternal civil rights respon
sibilities from OCR should enhance the office's 
ability to focus on external civil rights enforce
ment because now internal civil rights concerns 
will not direct focus away from external civil 
rights, particularly Title VI, activities. The Com
mission recognizes that OJP has delegated some 
civil rights enforcement responsibilities to CORS 
and COPS ~taffs as efforts to improve the overall 
effectiveness and efficiency of OJP'~ civil rights 
enforcement program. However, this structure 
presents some concerns for ensuring a fully effec
tive Title VI enforcement program. The Coordina
tion and Review Section has responsibility for 
carrying out the Department of Justice's respon
sibility for oversight and coordination for the Fed
eral Title VI enforcement. effort of the executive 
departments and agencies. The implications of 
the memorandum of understanding with OCR 
make CORS staff responsible for both conducting 
certain Federal Title VI enforcement activities 
and overseeing their performance. Furthermore, 
the use of program ·office staff to conduct some 
civil rights compliance and enforcement respon
sibilities can be problematic. Although OCR may 
benefit from the program-specific knowledge of 
COPS staff, these staff will perform their civil 
rights compliance and enforcement activities in 
addition to their routine program duties. There is 
no assurance that program staff will have the 
knowledge of or skills in specific Title VI 

21 OJP Survey, Q. 12, p. 15. 

22 Inez Alfonso-Lasso, Director, Office for Civil Rights, Office of Justice Programs, U.S. Department of Justice, letter to 
FrederickD. Idler, Acting Assistant StaffDirector, Office for Civil Rights Evaluation, U.S. Commission on Civil Rights, July 
11, 1994 (hereafter cited· as Alfonso-Lasso July 1994 letter). 

23 Patrick Aplil 1995 letter, p. 2. 

24 Ibid. 

25 Ibid., pp. 2-3. 

26 Responses Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, pp. 2-3. 
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compliance and enforcement issues or that they 1981, this listing is probably outdated and incom
will place adequate priority on these coIIateral 
civil rights responsibilities. 

Regulations, Guidelines, Policies, and 
Procedures 

Although OJP's regulations do not reflect re
cent Title VI developments, they meet most of the 
requirements necessary to form a sound basis for 
OJP's Title VI enforcement program. However, 
OJP's guidelines, policies, and procedures are 
generally inadequate. OJP maintains that the 
recent increase in staff will enable OCR "to de
velop and update policies and procedures as weII 
as guidelines and criteria for analyzing data col
lected.'>27 

Regulations 
OJP has specific Title VI regulations28 that 

apply to all of its federally assisted programs. In 
addition, OJP has special nondiscrimination reg
ulations29 that apply to recipients receivingfina;n
cial assistance under the Justice System Im-. 
provement Act of 1979 and the Juvenile Justice 
and Delinquency Prevention Act of 1974, as 
amended. The nondiscrimination regulations pro
hibit discrimination on the basis of religion and 
sex, in addition to the Title VI bases ofrace, color, 
and national origin.30 

OJP's Title VI regulations were originally pub
lished on July 29, 1966, and have not been up
dated since 1981. They contain an appendix list
ing the Federal financial assistance programs 
administered by the Department of Justice to 
which Title VI applies.31 However, since OCR has 
not updated OJP's Title VI regulations since 

27 Ibid., p. 1. 

28 28 C.F.R. Part 42, Subpart C (1994). 

plete. The nondiscrimination regulations were 
published in 1980. Thus, neither OJP's Title VI or 
nondiscrimination regulations reflects recent 
Title VI developments, such as the clarification 
given by the Civil Rights Restoration Act of 1987 
on Title VI's coverage and fund termination. 32 • 

OJP's Title VI regulations contain a provision 
that does not appear in the Department of Edu
cation's regulations. This provision specifies that 
any assurance submitted by a government agency 
applies to the entire agency, and not just the 
program receiving assistance. 33 However, the reg
ulations allow OJP to exempt a government 
agency: 

if the applicant establishes . . . that the practices in 
other agencies of parts or programs of the governmen
tal unit will in no way affect: (1) Its practices in the 
program for which Federal financial assistance is 
sought, or (2) the beneficiaries of or participants in or 
persons affected bysuch program, or (3) full compliance 
with the subpart as respects such program.34 

Specifying that assurances of nondiscrimination 
apply to an entire governmental unit is an im
provement over the regulations of other agencies, 
which are silent on the matter. OJP's non
discrimination regulations do not contain these 
provisions. 

Like the Department of Education's regula
tions, OJP's regulations contain language on ter
mination or denial of Federal financial assistance 
that is contrary to the Civil Rights Restoration 
Act. This language limits suspension, termina
tion, or refusal of funds "to the particular political 

29 Id. Subpart D-Nondiscrimination in Federally Assisted Programs-Implementation of section 815(c)(l) of the Justice 
System Improvement Act of 1979 (hereafter cited in text as "Nondiscrimination regulations"). 

ao Id. § 42.203(a). 

31 Id. Subpart C, Appendix A (1994). 

32 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended in scattered sections ofU.S.C.). 

33 Id. § 42.105(b). 

34 Id. 
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entity, or part thereof, or other applicant or recip
ient as to whom such a finding has been made and 
shall be limited in its effect to the particular 
program, or part thereof, in which such noncom
pliance has been so found."35 The Civil Rights 
Restoration Act restored the principle that an 
agency may terminate funds not only if discrimi
nation is "pinpointed" to the use of those funds, 
but also if the use of the Federal funds is "in
fected" with discrimination elsewhere in the oper
ation of the recipient.36 OJP's Title VI regulations 
do, however, contain an explanatory "commen
tary," which states: 

ifdiscriminatory employment practices [are found] in a 
city's police department ... [OJP] may only suspend 
that part of the city's payments which fund the police 
department. [OJP] may not suspend the city's [] funds 
which are used in the city courts, prisons, or juvenile 
justice agencies.37 

This explanation is consistent with the explicit 
provisions of the Civil Rights Restoration Act of 
1987. However, it does not clarify that OJP could 
terminate funds used in the city courts, prisons, 
or juvenile justice agencies if the discriminatory 
practices in the police department infected other 
parts and if a showing of such infection was 
made.38 

The Director of OCR indicated that in the view 
of her office, "there are no conflicts between OJP 
Title VI regulations and the Civil Rights Restora
tion Act."39 OJP recently indicated that since 

OCR has added three new attorneys to its staff, it 
has initiated legal analysis of OJP's regulations to 
ensure compliance with the Civil Rights Restora
tion Act and that appropriate revisions will be 
adopted, wh_ere necessary.40 The Commission 
maintains that both regulatory language and, at 
a minimum, policy guidance are necessary to ac
curately inform recipients, programs partici
pants, beneficiaries, and the public generally of 
the sweeping potential of an agency's fund termi
nation power. 

OJP's nondiscrimination regulations provide 
considerably more detail than the Title VI regula
tions on procedures for complaint investigations 
and compliance reviews.41 

Guidelines, Policies, and Procedures 
OJP has not issued Title VI guidelines, nor has 

it issued any Title VI policy statements. However, 
the Department of Justice has issued a "Guide to 
the Development of an Equal Employment Oppor
tunity Program," which covers recipients' obliga
tions to establish an equal employment opportu
nity program. 42 Furthermore, OCR recently has 
prepared draft "Guidelines for Office of Justice 
Programs Office for Civil Rights Pre-Award Com
pliance Reviews."43 The draft guidelines focus on 
when an applicant should be selected for a pre
award compliance review. At least one part of the 
draft guidelines is inconsistent with the mandate 
of the Civil Rights Restoration Act. That part 

· specifies that OCR will undertake preaward re
views whenever there are alleged discriminatory 

35 Id. § 42.108(c). 

36 See CRRA Senate Committee Report, p. 20, 1988 U.S.C.C.AN. 3, 22. See also Board of Pub. Instruction v. Finch, 414 F.2d 
1068, 1078-79 (5th Ch·. 1969). 

37 Id. Part 42, Subpart D, App. A. 

38 See discussion of the Act in Chapter 3 of this report. 

39 Alfonso-Lasso July 1994 letter, Q. 4. 

40 Response Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 1. 

41 See 28 C.F.R. §§ 42.205, 42,206 (1994). 

42 OJP Survey, Q. 30, p. 24. 

43 U.S. Department of Justice, Office of Justice Programs, "Guidelines for Office of Justice Programs Office for Civil Rights 
Pre-Award Compliance Reviews," (draa). The document was provided to the Commission as Attachment C to Alfonso-Lasso 
July 1994 letter. 
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practices, but only when the alleged discrimin
ation occurred within the specific program or ac
tivity for which the applicant is seeking assis
tance.44 Under the Civil Rights Restoration Act, 
Title VI covers all of the applicant's operations in 
addition to the specific federally funded program 
or activity.45 Therefore, limiting preaward re
views to the specific program for which the appli
cant is seeking funding violates the spirit of that 
act. Finally, OCR also is preparing a manual of 
guidelines for grantees to assist them in attaining 
compliance and understanding the purpose of 
compliance reviews. 46 

OJP's Title VI procedures are limited to what 
is published in its regulations. The regulations 
include procedures on complaint investigations, 
compliance reviews, and effecting compliance, in
cluding hearings and decisions and notices. OJP 
has not issued a detailed procedures manual. 
However, since the addition of new staff, OCR has 

• begun to research and develop a manual contain
ing uniform criteria and procedures for conduct
ing pre- and postaward compliance reviews, using 
the Commission's Compliance Officer's Manual 
as a guide. 47 It also developed automated internal 
procedures that: 1) provide notification to all 
grantees, at the time of their awards, of their civil 
rights responsibilities as provided under the as
surances; and 2) require grantees to provide OCR 
with not only equal employment opportunity 

plans (EEOPs), but also data concerning any con
sent decrees or judicial findings of discrimination 
against them, as a term and condition of their 
grants.48 

Process of Title VI Enforcement 
OJP's Title VI enforcement effort is inadequate 

because ofits small staff. Although it investigates 
complalnts, it does not perform many other en
forcement functions. For example, until recently, 
it did not conduct any recipient reviews, preaward 
or postaward. OJP's outreach and education ef
fort is minimal, and it offers almost no technical 
assistance. However, OCR anticipates that the 
recent budget and staffing increases will enable 
the office "to conduct Title pre- and post-award 
compliance reviews ... to investigate increased 
Title VI complaints expected to result from such 
reviews ... and ... to initiate a program of formal 
technical assistance to OJP recipients. "49 

Preaward Reviews 
Currently, although OJP's nondiscrimination 

regulations require OJP to perform preaward 
compliance reviews for all contracts of $500,000 
or more,60 OJP's preaward review process for 
large contracts is limited to ensuring that recip
ients submit assurances of nondiscrimination. 51 

OJP does conduct desk-audit preaward reviews 
for its federally assisted programs, but they are 

44 Ibid., p. 3. 

45 Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (codified as amended in scattered sections ofU.S.C.). 

46 Responses Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 3. 

47 Ibid., p. 2. 

48 Ibid. 

49 Response Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 1. 

50 28 C.F.R. § 42.206(a)(l) (1994). 

51 OJP FY 1994 Implementation Plan, p. 5. OJP's survey response reports that OJP conducted such checks on 272 contracts 
in 1993. OJP Survey, Q. 19(e), p. 20. 
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limited.52 Furthermore, the nondiscrimination Postaward Reviews 
regulations specifically authorize OJP to place 
proactive conditions on recipients before releas
ing funds to them.53 However, OJP has failed to 
do so.54 • 

However, OCR recently began implementing a 
preaward review program for the police hiring 
supplement program (PHSP), which was estab
lished in 1993. As a condition for receiving a grant 
under the program, applicants must submit data 
on their employment practices and delivery of 
services, as well as data concerning any consent 
decrees or court findings of discrimination 
against them. This special condition is "placed on 
all grants wherein the grantee acknowledges that 
'failure to provide the data requested is a violation 
of [the] agency's Assurances and may result in 
prohibition of drawdown of funds."'55 OCR indi
cated that the collection of data as required 
through this special condition has proved to be 
highly successfi4 under the police hiring supple
ment program and, therefore, was adopted in the 
first phase of the community oriented policing

56services (COPS) grant program. 

52 OJP FY 1994 Implementation Plan, p: 5. 

53 28 C.F.R. § 42.206(b) (1994). 

OCR does not perform either postaward desk
audit reviews or postaward onsite compliance re
views. 57 According to OCR's Director, OCR did not 
have the resources to conduct postaward re
view.s.58 However, she wrote: 

Although OCR has not conducted compliance reviews 
during past administrations, the present Attorney 
General is committed to a reinvigoration of civil rights 
enforcement, including Title VI .... The Acting Assis
tant Attorney General for OJP, who took office in Au
gust 1993, has given full support to OCR's Title VI 
enforcement efforts and is committed to finding the 
resources we need to get the job done.59 

The recent addition of a senior civil rights compli
ance officer to OCR demonstrates the increased 
support given to OCR's Title VI enforcement ef
forts. However, it may not increase the staff re
sources enough to ensure an effective compliance 
review process. 

As indicated above, CORS and OCR staffs re
cently have developed a memorandum of under
standing to address this problem..Once the mem
orandum is formally accepted and signed, CORS 
will be responsible for conducting Title VI 

54 Inez Alfonso-Lasso, Director, Office for Civil Rights, Office of Justice Programs, U.S. Department of Justice, interview in 
Washington, D.C., Mar. 17, 1993 (hereafter cited as Alfonso-Lasso interview). 

The Department of Justice regulations state: 

"The Office shall review selected formula, discretionary, and national priority applications for $500,000 or more in order to 
determine whether the application presents a possibility of discrimination in the services to be performed under the grant, 
or in the employment practices of the applicant. In those instances where it fmds such a possibility, the Office shall special 
condition, disapprove or take other action with respect to the application to assure that the project complies with section 
815© of the JSIA [Justice System Improvement Act of 1979]." 

55 Response Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 2. 

56 Ibid. 

57 OJP FY 1994 Implementation Plan, p. 5. See also OJP Survey, Q. 22, p. 21; Q. 32, p. 24; Q. 34, p. 25. 

58 Alfonso-Lasso July 1994 letter, Q. 7. 

59 Ibid., Q. 1. 
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postaward compliance reviews, and OJP will con
centrate on employment discrimination and Title 
VI preaward compliance reviews. 60 This arrange
ment is sensible in light of OJP's activity in the 
employment discrimination area. Specifically al
though OCR does not conduct postaward Titl; vi 
reviews, OCR does conduct equal employment 
opportunity plan reviews of many State and local 
government recipients. These EEOPs reveal 
grantees' employment practices. Furthermore 
OCR indicated that it developed a streamlined 
method to review EEOPs, producing more effi
cient assessments of EEOPs with a focus on iden
tifying problem jurisdictions for prospective com
pliance reviews.61 However, the transf~r of 
postaward compliance review activities to CORS 
staff will create a conflict with their existing over
sight responsibilities for Federal Title VI enforce
ment. 

OCR improved its postaward compliance pro
cess in other areas. It automated new internal 
OCR review procedures that reduce routine log
ging, tracking, filing, and reviewing processes 
that currently impede the compliance specialists 
from performing compliance reviews and investi-

t • 62 Thga ions. e automated program includes a let-
ter sent to all grantees, at the time of their award 
explaining their obligations under the assurance~ 
they provide and requesting the submission of an 

60 Patrick April 1995 letter, p. 2. 

EEOP when the application is for more than 
$500,000 in assistance.63 

Complaint Investigations 
In OJP's 1991 Civil Rights Implementation 

Plan, OJP acknowledged that there had been a 
"stagnation of cpmplaint investigations, which 
are severely backlogged. "64 Since then, OJP has 
:educed a s?vere and growing backlog in process
mg_ complamts. The backlog of civil rights com
plamts for all federally assisted/federally con
ducted programs increased from 18 at the end of 
1990, to 29 in 1991, to 47 in 1992, but declined to 
26 at the end of 1993. 65 OJP's 1994 Civil Rights 
Implementation Plan states that "[t]he entire 
backlog of complaints has been eliminated 
t~ir~ugh onsite investigations or successful nego
tiations to sec11re voluntary compliance."66 OJP 
indicated that this success wa,s the result of a new 
process that allowed respondents to be heard be
fore onsite investigation and that resulted in vol
untary compliance in all cases.67 Furthermore, 
OCR has begun to conduct joint complaint inves
tigations with the Department of Justice's Coor
dination and Review Section and will shortly con
duct a joint investigation with the Civil Rights 
Division's Special Litigation Section. 68 

The majority of complaints OJP receives are 
from prison inmates,69 and very few are Title VI 

61 Responses Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 2. 

62 Ibid. 

63 Alfo;1zo-Lasso October 1994 letter, p.2. See also Response Regarding OJP's Title VI Enforcement attachment 3 to Patri k 
April 1995 letter, p. 2. • c 

64 1!.S. Department of Justice, Office o~Justice Programs, "Fiscal Year 1991 Civil Rights Implementation Plan," p. 10(hereafter 
cited as OJP FY 1991 Implementat10n Plan). 

65 See U.S. Departme~t of Justice, Office of Justice Programs, "Fiscal Year 1990 Civil Rights Implementation Plan·" OJP FY 
1991 Imple~entat10n" Plan; U.S. Department of Justice, Office of Justice Programs, "Fiscal Year 1992 Citl Rights 
I~pleme~~ation Plan; U.S. Department of Justice, Office of Justice Programs, "Fiscal Year 1993 Civil Rights Implementa
t10n Plan; OJP FY 1994 Implementation Plan, Workload and Performance Data for 1990-1993. 

66 OJP FY 1994 Implementation Plan, p. lL 

67 Ibid. 

68 Alfonso-Lasso July 1994 letter. 

69 Alfonso-Lasso interview. 
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complaints. Nonetheless, OJP is receiving an in
creasing number of Title VI complaints. In 1993, 
OCR received 13 Title VI complaints, out of a 
total of 44 complaints,70 compared to 9 Title VI 
complaints in 1992, and only 2 such complaints in 
1988. Of the 13 Title VI complaints received in 
1993, OJP had investigated 8 with no-cause find
ings reached and 5 with decisions pending. 71 OJP 
has not issued a "cause" finding on any Title VI 
case since 1988, 72 which may indicate that OCR is 
conducting its complaint investigations in a cur
sory manner and is overlooking legitimate claims 
of discrimination. 

Deficiencies, Remedies, and Sanctions 
Until recent improvements in its civil rights 

compliance and enforcement processes, OJP had 
not found deficiencies and, therefore had not 
negotiated remedies or imposed sanctions. How
ever, through its preaward compliance review 
program implemented for the police hiring sup
plement program, OCR effectively blocked at 
least one PHSP applicant's grant award based on 
civil rights noncompliance grounds. OCR was suc
cessful in its negotiations to secure a favorable 
voluntary compliance agreement with the appli
cant. As with this new preaward compliance re
view program, OJP is taking advantage of the 
strong sanctions that Title VI allows to improve 
its Title VI compliance and enforcement program. 
For example, OJP imposes a data reporting re
quirement on grantees, enhancing its preaward 
desk-audit process, and a violation of that re
quirement "may result in prohibition of draw
down offunds."73 

70 OJP Survey, Q. 36, p. 26. 

71 Ibid., Q. 38, p. 27. 

72 Ibid. 

Outreach, Education, and Technical Assistance 
OJP has not attempted broad outreach and 

education to inform the public of their rights 
under Title VI. OJP's outreach and education ac
tivities are limited to the publishing of program 
announcements by the Bureau of Justice Assis
tance through various publications and to re
sponding to inquiries. 74 OJP does offer technical 
assistance to State and local agency staff upon 
request only, but generally does not provide tech
nical assistance or training to recipients. 75 To the 
extent that it offers technical assistance, it fo
cuses on the Americans with Disabilities Act, not 
Title VI. 

However, OCR indicated that grantees under 
the police hiring supplement program have been 
requesting ongoing technical assistance by tele
phone. As a result of these requests, OCR has 
prepared a draft seven-step guide to the design 
and development of an equal employment oppor
tunity plan, which will be disseminated to all 
gra11-tees with their civil rights approval letter. 76 

Furthermore, in December 1994, the Director of 
OCR made a presentation at the annual Bureau 
of Justice Assistance's regional conference of for
mula grantees on civil rights responsibilities and 
OJP's reinvigorated emphasis on civil rights com
pliance. Approximately 300 grantee representa
tives attended the presentation. 77 OJP indicated 
thatbecause OCR now has trained staff available 
to provide technical assistance, it anticipates 
OCR's continued participation and instruction at 
similar conferences for other burea-µs in the 
future.78 

73 See Responses Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 2. 

74 OJP Survey, Q. 23, p. 22. 

75 Ibid., Q. 27, 29, p. 23. 

76 Alfonso-Lasso October 1994 letter, p. 2. A copy ofthe draft, guide was submitted with the letter. 

77 Ibid. See also Responses Regarding OJP's Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 3. 

78 Responses Regarding OJP's Title VI Enforcement, attachment 3 of April 1995 letter, p. 3. 
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Oversight of Continuing State 
Programs 

Although OJP does provide funds through con
tinuing State programs, OCR does not ensure 
that States fulfill their regulatory obligations79 of 
providing statements of compliance with Title VI 
and establishing methods of administration for 
ensuring compliance. Moreover, it does not make 
any other attempt to evaluate States' Title VI 
compliance. 

OJP does require many State and local govern
ment agency recipients to develop equal employ
ment opportunity plans, and OCR conducts post
award reviews of these plans. In each of the past 
2 fiscal years, OCR conducted more than 50 
EEOP reviews, and because OCR intends to con
duct EEOP reviews for all applicants to the police 
hiring supplement program, OCR's Director esti
mated that OCR would conduct more than 207 
EEOP reviews in 1994.80 

The EEOP reviews, which take approximately 
4 hours to complete, ensure that the EEOP in
cludes a narrative statement setting forth the 
agency's equal employment opportunity policy; 
detailed work force statistics broken down by 
race, national origin, sex, and job category; an 
analysis of these statistics in comparison to com
munity labor force statistics; and specific goals 
and steps for addressing underutilization if it 
exists. OCR indicated that it rejects approxi
mately 65 percent of the EEOPs for non
responsiveness.81 However, because the EEOPs 

79 28 C.F.R. § 42.105(d) (1994). 

80 Alfonso-Lasso July 1994 letter, Q. 9. 

81 Ibid. 

82 OJP FY 1994 Implementation Plan, p. 9. 

83 Ibid., p. 5. 

84 Ibid., pp. 9-10. 

85 Alfonso-Lasso October 1994 letter, p. 3. 

are limited to equal employment opportunity is
sues, they are not sufficient to ensure compliance 
with Title VI. 

Staff Training 
One of OJP's major activities has been the 

training ofits new staff. 82 More recently, OCR has 
provided OJP grant managers with technical as
sistance and information on the Americans with 
Disabilities Act to assist them in addressing the 
high volume ofrequests received from the1r grant
ees for such information.83 OJP's 1994 Civil 
Rights Implementation Plan indicates that OCR's 
Director and equal opportunity specialist each 
received some civil rights training during 1993, 
but the training did not address Title VI. 84 Fur
thermore, OCR indicated that in 1994, OJP of
fered, for the first time, agencywide training for 
grant managers to educate them on the require
ments of Title VI and allow them to become an 
integral part of OJP's civil rights enforcement 
effort.85 

OCR has plans for other staff training. As indi
cated above, OCR has begun researching and de
veloping procedures and criteria for performing 
pre- and postaward compliance reviews. It in
tends to conduct training sessions once these pro
cedures and criteria are complete. 86 

Data Collection and Analysis 
Aside from the requirement that State and 

local agencies maintain EEOPs, and the data re
quired of applicants for assistance under the 

86 Responses Regarding Title VI Enforcement, attachment 3 to Patrick April 1995 letter, p. 2. 
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police supplement hiring program, OCR does not 
systematically collect and analyze data on appli
cants or recipients. However, the type of data 
required from these two sources is useful for pre
and postaward desk-audit reviews. Under the po
lice supplement hiring program, OCR collects 
data that include grantees' prior histories of dis
crimination, specifically, any consent decrees or 
judicial findings of discrimination against them. 87 

Furthermore, OCR developed draft criteria by 
which to conduct analyses of all data collE:icted 
under the police hiring supplement program. Ac
cording to OJP, these criteria will enable OCR to 
assess and find possible civil rights problems and 
to recommend action concerning which grantees 
may require onsite postaward reviews. 88 

Civil Rights Implementation Plans and 
Planning 

The Commission reviewed OJP's Civil Rights 
Implementation Plans for 1991 through 1994. 
The 1991 plan is a base-line plan for the period 
1991 to 1993, and the subsequent plans, including 
the 1994 plan, are updates. 

Although OJP's Civil Rights Implementation 
Plans follow the outline provided by the Depart
ment of Justice, they reveal that OJP did little to 
enforce civil rights laws, including Title VI. In 
1991, OJP established as a long-range goal 
"ensur[ing] that recipients of OJP agency funds 
comply with all civil rights laws and regulations 
in a consistent fashion," but to do so chose the 
limited strategy of conducting preaward reviews 
and investigating complaints. The goals do not 
include conducting postaward reviews, collecting 

data from recipients, or improving education and 
outreach.89 The limited goals in the 1991 plan 
evidence an inadequate Title VI enforcement pro
gram and indicated no intentions of OJP to, im
prove it. The only other objectives reported by 
OJP were the revision of the regulations, im
proved technical assistance to recipients, and 
completion of delegations of authority, none of 
which OJP had accomplished by 1994. 

Over the next several years, OJP completed 
complaint investigations in a timely manner but 
did little else. It was not until the 1994 plan that 
OJP proposed to initiate postaward compliance 
reviews and indicated that itrequested additional 
staff to do so.90 OJP acknowledged that "[t]he 
conduct of post-award compliance reviews, as well 
as pattern or practice reviews ... is mandated by 
statute.'>91 The 1994 plan also lists the provision 
of civil rights training to OJP program managers 
as one of OJP's long-range goals.92 However, the 
1994 plan does not indicate any plans to collect 
data from recipients or to enhance OJP's outreach 
and education. 

The 1994 plan implicitly acknowledged that 
OJP had not actively fulfilled its statutory man
date to enforce civil rights laws pertaining to 
federally assisted and federally conducted pro
grams by its statement that "[t]he major objective 
of OCR is to once again become active in effec
tively monitoring the civil rights compliance of 
recipients of OJP funding."93 

Since 1994, OJP has made some improvements 
to its Title VI enforcement program, as discussed 
above. Planning efforts have been no exception. 
OCR's Director is operating under a Strategic 

87 Responses Regarding OJP's Title VI Enforcement, attachment 3 of Patrick April 1995 letter, p. 2. 

88 Ibid., p. 1. 

89 OJP FY 1991 Implementation Plan, pp. 9-10. 

90 Ibid., p. 10. 

91 Ibid., p. 11. 

92 Ibid., p. 10. 

93 Ibid., p. 11. 
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Plan for the office. One short-term goal focused on 
the training of grant managers, and in August 
and September 1994, OJP instituted and com
pleted mandatory agencywide training of grant 
managers.94 Another short-term goal was the de
velopment of a civil rights desk manual for grant 
managers. OJP indicated that it authorized a 
draft that is ready for issuance.95 As a long-term 
goal, OCR intends to utilize regional conference 
forums to train grantees on their responsibilities 
under Title VI and the OJP program statute. As 
indicated above, in December 1994, OCR's Direc
tor made a presentation on civil rights responsi
bilities to 300 of the Bureau of Justice Assistance 
State formula grantees. 96 Finally, OCRintends to 
develop and provide guidelines for grantees on 
their requirements under Title VI and other civil 
rights-related statutes and is currently preparing 
such a manual.97 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload of OJP's Civil Rights 
Enforcement Function 
Organization 
Finding: The Office of Justice Programs' (OJP) 
Office of Civil Rights (OCR) is headed by a Direc
tor who reports directly to the agency administra
tor, the Deputy Assistant Attorney General for 
OJP.98 This reporting structure does not neces
sarily ensure a fully effective Title VI enforce
ment program. It does not guarantee that import
ant issues relating to OJP's civ'il rights 
enforcement programs, such as budget and staff
ing needs, will receive adequate and prompt at
tention when imperative or that civil rights en-

forcement will be a prominent concern through
out OJP. 
Recommendation: The Commission recognizes 
that OJP's reporting arrangement may exist to 
promote a manageable supervision and reporting 
of day-to-day activities. However, this structure 
should ensure that OCR's Director is actively in
volved in OJP's budget process, in order to en
courage the procurement of funding to support 
and achieve OCR's mission. 
Finding: Within the last year, OJP has made 
efforts to improve OCR's organizational structure 
and staff assignments in ways thatpromote exter
nal civil rights enforcement. In October 1994, OJP 
removed from OCR responsibility for OJP's inter
nal equal employment opportunity program, en
abling it to concentrate more resources and activ
ities on external civil rights enforcement. OCR 
and CORS staffs recently developed a memoran
dum of understanding that will assign CORS staff 
members some external civil rights compliance 
and enforcement responsibilities. OCR and one 
program office entered a cooperative agreement 
in which some program office staff will perform 
some external civil rights compliance and enforce
ment activities. 99 OCR's sharing of responsibility 
with CORS and program staff will hinder the 
overall effectiveness of Title VI enforcement. 
Since CORS is already responsible for oversight of 
all Federal agencies' Title VI enforcement efforts, 
its performance ofOJP's compliance and enforce
ment efforts means that it must oversee itsel£ 
Furthermore, program office staff will perform 
their civil rights enforcement activities as a collat
eral duty to their preexisting program office re
sponsibilities. Program office staff will not neces
sarily have the civil rights expertise or place 
proper attention to civil rights duties to ensure 

94 Responses Regarding OJP's Title VI Enforcement, attachment 3 ofPatrick 1995 letter, p. 3. 

95 Ibid. 

96 Ibid. 

97 Ibid. 

98 See pp. 479-80. 

99 See pp. 478-80. 
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that Title VI is proper complied with and en
forced. 
Recommendation: OJP should maintain the 
separation of internal and external civil rights 
enforcement functions. This structure will allow 
OCR to concentrate on improving its Title VI 
enforcement program. The Commission recog
nizes that OJP may have delegated some of its 
civil rights enforcement responsibilities to other 
offices in order to promote a more efficient civil 
rights enforcement process and to provide sorely 
needed improvements to the existing external 
civil rights enforcement program. The Commis
sion maintains that to ensure OJP's Title VI en
forcement program is fully effective, OJP should 
not delegate Title VI enforcement responsibilities 
to these offices, but rather focus on improving 
OCR. CORS staff should not have responsibilities 
for enforcing Title VI in OJP's Federal financial 
assistance program. CORS staff must concentrate 
on improving its preexisting role of overseeing 
and coordinating the governmentwide Federal 
Title VI enforcement effort. The reliance on some 
program 

I
staff for Title VI enforcement is less 

problematic although of concern. OJP should en
sure that these staff members place sufficient 
emphasis on their civil rights responsibilities by 
holding them strictly accountable for those duties. 
Furthermore, OCR should see that these program 
staff receive thorough training on the civil rights 
law that they will be enforcing as well as the 
activities they are expected to perform. 

Budget, Staffing, and Workload 
Finding: Recently, OJP also addressed OCR's 
staffing and budget needs. It expanded OCR's 
travel budget tenfold, and it increased OCR staff 
from three to seven with the addition of four 
professional staff members.100 The presence of 
legal support staff within OCR will enable it to 
conduct necessary legal analysis on OJP's regula
tions and draft revisions or updates of the regula
tions when necessary. However, the increase in 

100 See p. 480. 

101 See pp. 482-83. 

staff does not exceed the staffing levels of OCR's 
predecessor, OCRC, during the 1970s. 
Recommendation: Because the Commission 
does not support OCR's sharing of civil rights 
enforcement responsibilities with CORS staff, it 
recommends that OJP compensate for abandon
ing this arrangement by increasing OCR's staff. 
However, if acquiring adequate staffing and re
sources is unrealistic, OCR must devote the re
sources it has to more efficient, proactive enforce
ment mechanisms, such as thorough preaward 
desk-audit reviews-to avoid even funding dis
criminating organizations; technical assistance
to empower recipients to comply voluntarily; and 
requiring recipient self-evaluations as part of 
their grant contract obligations. In addition, in 
State-administered assistance programs, OCR 
should delegate to State staff actual implementa
tion and enforcement activities, such as compli
ance reviews, complaint investigations, technical 
assistance, leaving only oversight and monitoring 
responsibilities for OCR's limited staff. 

Regulations, Guidelines, Policies, and 
Procedures 
Regulations 
Finding: OJP.'s Title VI regulations and the ac
companying appendix that lists Federal financial 
programs administered by the Department of 
Justice have not been updated since 1981.101 As 
such, they do not reflect recent Title VI develop
ments, such as the implications of the Civil Rights 
Restoration Act of 1987 for Title VI's coverage and 
fund termination. OJP's current Title VI provi
sion on fund termination or suspension limit the 
effect to the particular program, or part thereof 
The explanatory commentary is helpful in apply
ing a concrete program-related illustration to the 
issue of fund termination. However, neither the 
provision on fund termination nor the commen
tary acknowledges the Civil Rights Restoration 
Act's restoration of the principle that an agency 
may terminate funds not only ifdiscrimination is 
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pinpointed to the use of those funds, but also ifthe 
use of the funds infects other parts or the entire 
institution. OJP also has special nondiscrimina
tion regulations that apply to recipients receiving 
financial assistance under the Justice System Im
provement Act of 1979 and the Juvenile Justice 
and Delinquency Prevention Act of 1974. These 
regulations were published in 1980 and, thus, 
also do not reflect recent Title VI developments, 
such as the Civil Rights Restoration Act of 1987. 
Recommendation: OCR must add to the defini
tional section of OJP's Title VI and non
discrimination regulations the meaning of "pro
grams and activities" as clarified by the Civil 
Rights Restoration Act, specifying that Title VI 
applies to the entire institution or agency even if 
only one part or program receives Federal funds. 
OCR also must clarify the fund termination lan
guage in the Title VI and nondiscrimination re
gulations and commentary to recognize that OJP 
may suspend or terminate funds to all parts or 
agencies infected with discrimination of a pro
gram recipient if a showing of infection is maqe. 
As an alternative, OJP at a minimum should 
,issue guidelines and policy statements reflecting 
these issues. 
Finding: The nondiscrimination regulations 
broadly prohibit employment discrimination in 
all programs covered under the regulations, re
gardless of whether their purpose is to provide 
employment. OJP's nondiscrimination regula
tions also provide considerably more detail than 
the Title VI regulations on procedures for com
plaint investigations and compliance reviews.102 

Recommendation: OJP should make its nondis
crimination regulations applicable to all of its 
federally assisted programs and activities. One 
set of current and thorough regulations applica
ble to each type of program OJP funds would 
better facilitate OCR's ability to implement and 
enforce Title VI uniformly ~nd comprehensively. 
However, OJP should ensure that these combined 
regulations contain all elements necessary for an 
effective Title VI enforcement program. For ex-

102 See p. 483. 

103 See p. 483. 

ample, if the unified regulations have provisions 
on requirements for recipients and applicants or 
procedures, the provisions should clearly specify 
whether all or some apply to Title VI. Accurate 
references will ensure that recipients and appli
cants fully understand their Title VI rights and 
responsibilities. IfOJP continues to maintain the 
separate regulations, its Title VI regulation 
should be updated and improved to emulate the 
more comprehensive nondiscrimination regula
tory provisions, especially respecting detailed 
procedures for conducting enforcement mecha
nisms, such as complaint investigations and com
pliance reviews. 

Guidelines 
Finding: OJP has not issued Title.VI guidelines. 
However, 'OCR has issued a "Guide to the De
velopment of an Equal Employment Opportunity 
Program," prepared ·draft "Guidelines for Office of 
Justice Programs Office for Civil Rights Pre
award Compliance Reviews," and is preparing a 
manual of guidelines to grantees to facilitate un
derstanding of compliance and compliance re
views.103 

Recommendation: OJP should ensure that its 
draft guidelines meet the standards imposed by 
the Department of Justice. Specifically, the De
partment of Justice requires a set of guidelines for 
each type of federally assisted program OJP ad
ministers. Each set must accomplish the follow
ing: (1) Explain the exact nature of OJP's Title VI 
requirements. For example, the Office for Victims 
of Crime administers programs that provide tech
nical assistance and training to criminal justice 
attorneys or sponsor conferences for these attor
neys, medical and health personnel, and other 
individuals who work with crime victims. Title VI 
would address whether individuals are denied 
opportunities to receive training or attend con
ferences because of race, ethnicity, or national 
origin. The Office of Juvenile Justice and Delin
quency Prevention provides grants to States that 
support delinquency prevention programs. There
fore, ifFederal funds assisted in the building of a 
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youth recreational facility under this program, 
Title VI would cover discrimination in choosing 
the site of that facility, in selecting contractors to 
build the facility, in hiring and maintaining a 
work force for that facility, and in providing ser
vices to youth and others in that building. 
(2) Specify methods for Title VI enforcement. For 
example, programs that fund the construction of 
juvenile detention or youth recreational facilities 
necessitate thorough preaward compliance re
views. A preaward intensive review process for 
this program enables OCR to identify actual or 
potential noncompliance with Title VI before the 
building process begins. Otherwise, remedying 
discrimination in siting decisions or the selection 
of construction contractors may be difficult at the 
postaward stage. (3) Provide examples of prac
tices prohibited by Title VI in the context of each 
particular type of funding program OJP adminis
ters. With the technical assistance and training 
programs, Title VI proscribes the denial of oppor
tunities to participate. Other practices would in
clude separate treatment of or different standards 
of participation for individuals in a federally 
funded rehabilitation program for adult or youth 
offenders on the basis of race, ethnicity, or na
tional origin. (4) Set forth required or recom
mended remedial action. In the case of separate 
treatment or different standards of participation 
for individuals in a rehabilitation program, the 
recommended remedy would include requiring 
equal treatment or equal opportunities to partici
pate. However, OCR also should require some 
type of followup reporting mechanism for that 
specific program to ensure that all instances of 
noncompliance or discrimination are discon
tinued. (5) Describe "the nature of requirements 
relating to covered employment, data collection, 
complaints, and public information." The guide
lines must also set forth and explain the process 
for data collection from funding recipients, includ
ing instructions and specific examples concerning 
the type of data and information that must be 
maintained by recipients and applicants. They 
also should address requirements for public edu-

cation and community outreach related to the 
nondiscrimination mandate of Title VI. 

OJP also should develop Title VI guidelines 
that specifically address State continuing pro
grams. They .should establish methods of 
administration or requirements for States assum
ing Title VI compliance responsibility for OJP's 
ultimate funding recipients, and ensure that re
cipients conduct self-assessments of their compli
ance status and take action to remedy any defi
ciencies discovered. In addition, such guidelines 
should include definitive implementation, compli
ance, and enforcement standards and procedures 
for the States assuming Title VI responsibility, 
including, for example, detailed investigative 
methods and remedial action procedures. 

Policies 
Finding: Despite Federal agencies' responsibil
ity to issue appropriate Title VI directives in the 
nature of policy guidance, OJP has not issued any 
Title VI policy statements.104 

Recommendation: OJP must also commence 
regularly developing policies concerning Title VI 
implementation and enforcement and communi
cating such policies to its external civil rights staff 
and funding recipients. Such policies should be 
aimed at providing civil rights enforcement staff 
and funding recipients with a complete under
standing of the meaning and intent of Title VI 
compliance relative to the specific programs OJP 
administers, including statements defining OJP's 
regulatory intent and elaborating its standards 
for recipient compliance. In particular, OJP 
should issue policy directives concerning the fol
lowing: 1) procedural issues particular to State
administered programs, such as drug control and 
system improvement, juvenile justice, victims' 
compensation, and victims' assistance; and 
2) legal issues related to Title VI enforcement, 
such as victim compensation payments constitute 
direct assistance payments, thereby exempting 
them from Title VI's coverage. In addition, OCR 
should regularly develop policy statements on 
emerging and changing legal issues affecting 

104 Seep. 483. 
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Title VI compliance, such as changes in case deci
sions, amendments to statutes, and revisions in 
regulations or policies affecting Title VI compli
ance. For example, through policy statements, 
OCR should clarify all implications of the Civil 
Rights Restoration Act of 1987 on Title VI cover
age and fund termination. 

Procedures 
Finding: OJP's Title VI procedures are limited to 
those published in its regulations. These proce
dures are general and do not provide step-by-step 
instructions.105 They are not as helpful in inform
ing OCR staff of their specific duties with respect 
to compliance reviews, complaint investigations, 
performance evaluations of State Title VI compli
ance and enforcement efforts, collection and anal
ysis of data, and provision of outreach, education, 
technical assistance, and staff training. However, 
OCR has begun developing a manual of criteria 
and procedures for conducting preaward and 
postaward compliance reviews. 
Recommendation: OCR must complete this 
manual for conducting compliance reviews. It 
should produce this manual and others so that 
Title VI enforcement staff and funding recipiemts 
will have step-by-step instructions for implement
ing Title VI, from the application and preaward 
process through compliance review and complaint 
processing, in each type of program OJP sponsors. 
This is especially important for State-adminis
tered programs, which are prevalent among OJP
funded programs. Since those programs are actu
ally managed by State and local recipients, they 
involve special and more complicated enforce
ment issues related to OCR's oversight and mon
itoring of States' Title VI implementation efforts. 
It is critical that both OCR staff and State recipi
ents understand how to conduct the Title VI en
forcement mechanisms particular to such pro
grams. 

105 See p. 484. 

106 See pp. 484--85. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: Although OJP's nondiscrimination reg
ulations require OJP to perform preaward com
pliance reviews for all contracts of $500,000 or 
more, OJP limits its preaward review of those 
contracts to ensuring that recipients submit as
surances of nondiscrimination.106 Furthermore, 
OJP failed to establish proactive conditions on 
recipients before releasing funds, despite author
ization through the nondiscrimination regula
tions. OJP conducts limited desk-audit preaward 
reviews for its other federally assisted programs 
although it recently implemented a preaward 
compliance review program in one of its funding 
programs. This review program requires that, as 
a condition for receiving a grant, applicants sub
mit demographic data respecting employmen~ 
practices and delivery of services in the admin
istration of their federally funded. programs and 
activities, as well as data concerning any consent 
decrees or judicial findings of discrimination 
against the applicants. OCR plans to expand this 
preaward review compliance program to another 
federally funded program. 
Recommendation: The Department of Justice 
requires that every agency determine in writing 
whether each applicant for Federal financial as
sistance is in compliance with Title VI prior to 
granting assistance. Agencies are also required to 
review data submitted by each applicant-any 
and as much information necessary to determin
ing the applicant's compliance status. Preaward 
reviews of such applicants are necessarily de
signed to be more thorough than merely collecting 
assurance forms. They are better designed to de
termine fully recipients' Title VI compliance sta
tus and to eliminate discriminatory practices be
fore disbursing public funds and before such 
practices adversely affect potential and actual 
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assistance program beneficiaries. OCR must com
mence conducting preaward reviews of all grant 
applicants, in addition to securing and evaluating 
assurances of nondiscrimination. It should con
tinue placing data requirements as a precondition 
to receiving a grant, and it should apply this 
precondition to all OJP programs. 

Preaward reviews should be aimed at identify
ing discriminatory practices in the delivery of 
program services based upon evidence, such as 
unequal participation rates. Preaward reviews 
should necessarily involve an examination of doc
uments related to a recipient's administration of 
a particular Federal program. For example, the 
Bureau of Justice Assistance uses discretionary 
grants to provide State and local criminal justice 
agencies with training and technical assistance 
on state-of-the-art information on innovative pro
grams and strategies. Preawards of this program 
should consider racial and ethnic data on the 
work forces of those agencies, plans or criteria 
that the agencies intend to use in selecting 
individuals for training, past discrimination com
p lain ts against the agencies with findings of 
causes, as well as pending complaints. 

For certain types of Federal assistance pro
grams, preaward compliance reviews should re
ceive emphasis and deserve particular attention 
and detail. For example, through the National 
Institute of Justice's drug control and antidrug
abuse programs and the Office of Juvenile Justice 
and Delinquency Prevention's programs, Federal 
funds may support the construction of a drug 
rehabilitation center, drug abuse prevention 
clinic, youth recreational center, or juvenile jus
tice facility. A postaward review process will be 
unable to remedy completely a discriminatory sit
ing decision for the facility or other discrimin
atory practice in the building process once con
struction begins. Thorough preaward reviews 
that identify existing and potential areas of non
compliance will prevent discriminatory practices 
from reaching and affecting actual and potential 
beneficiaries. 
Recommendation: The Commission concurs 
with the Department of Justice that preaward 

107 See p. 485. 

reviews, both desk audit and on site, are essential 
to an effective Title VI enforcement program and, 
therefore, OCR should conduct them o;n all OJP 
program applicants and recipients. However, the 
Commission recognizes the budget and staffing 
limitations ofOJP. It realizes that, with continu
ing emphasis on downsizing and restructuring 
the Federal Government and maintaining fiscal 
responsibility, OCR may be unable to acquire ad
ditional staff to strengthen fully ail aspects of 
OJP's Title VI implementation, compliance, and 
enforcement program. The Commission also un
derstands that a lengthy preaward process will 
delay program benefits and, in effect, adversely 
impact on ultimate beneficiaries. In light of these 
factors, the Commission recommends some alter
native strategies that will promote a meaningful 
and efficient preaward process on as many appli
cants and recipients as possible, eliminating reli
ance on cursory preaward reviews. These strate
gies should serve only as a secondary alternative 
to the optimal preaward compliance review pro
cess described above. Although this alternative 
may not be the most effective at ensuring full 
enforcement of Title VI, it should allow agencies 
to have some type of meaningful pre award review 
mechanism without critically impacting on Title 
VI enforcement. (Seep. 485 of this chapter.) 

Postaward Reviews 
Finding: OCR does not perform either postaward 
desk-audit reviews or postaward onsite compli
ance reviews, due to insufficient resources. OCR 
does conduct equal employment opportunity plan 
reviews of many State and local government re
cipients; however, since these EEOPS are limited 
to grantees' employment practi~es, they do not 
incorporate the information necessary for de
termining compliance with Title VI.107 OCR has 
improved postaward compliance process with au
tomated internal review procedures aimed at re
ducing routine manual processes that delay com
pliance investigations. This computer program 
sends letters to all grantees, at the time of an 
award, explaining the grantees' civil rights com
pliance obligations. 
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Recommendation: The Department of Justice 
requires that agencies establish a postaward com
pliance review process. To meet thatrequirement, 
OCR should, given present staffing levels, utilize 
postaward desk-audit reviews to ensure continu
ing recipient compliance with Title VI. Further
more, it should review more than EEOPs. OJP's 
postaward desk audit reviews should be designed 
to accomplish the following: 1) identify deficien
cies in recipients' delivery of program services to 
potential and actual participants and ben
eficiaries of a11 races and ethnicities; 2) investi
gate a11egations of discriminatory barriers to par
ticipation; 3) evaluate recipients' public education 
about program accessibility; and 4) identify recip
ients needing technical assistance or further on
site investigation. The reviews should also be de
signed to fit each particular type of OJP funding 
program, including State-administered pro
grams. The results of a post-award review must 
be in writing and must include specific findings 
and recommendations for achieving compliance. 
As with preaward reviews, postaward desk-audit 
reviews would necessarily be limited to documen
tary evidence concerning recipients administra
tion of Federal programs. The same types of doc
uments and material could be examined. 

In addition, to the extent feasible, OCR should 
conduct onsite compliance reviews of its grant 
recipients' facilities, or, at least those identified to 
be in noncompliance by desk-audit reviews. First, 
the recipient's facility should be thoroughly inves
tigated to identify potentially discriminatory 
staffing patterns or other potentially discrimina
tory employment or service practices. Second, 
OCR staffshould interview funding recipient offi
cials, communities affected by the recipient's pro
grams or activities, program participants or bene
ficiaries, and counselors or interviewers responsi
ble for assisting participants' and program 
beneficiaries' involvement. Third, compliance pol
icies and practices should be carefu11y ascertained 
and examined. Fourth, statistical evidence re
garding participation rates should be examined, 

10!1 See p. 486. 

109 See. p. 487. 

as well as statistical evidence on application rejec
tion rates. Fifth, applications, or other interview 
materials, for assistance should be examined to 
detect possible barriers to participation, such as 
discriminatory criteria (either intentional or in 
effect). Sixth, efforts to educate the public and 
affected community about programs and activi
ties should be evaluated, especially efforts to pro
vide program accessibility information to limited
English-speaking communities or otherwise dis
advantaged communities. Each review must be 
designed to fit the particular type of program at 
issue. To effectuate a comprehensive compliance 
review system, civil rights staff must be trained 
to conduct onsite compliance investigations. Be
cause OCR has such limited staff and resources, 
those procedures involving the examination of 
documentary material should be accomplished by 
the preliminary desk-audit investigation. 

Complaint Investigations 
Finding: Since 1992, OJP has reduced a backlog 
in processing complaints, which had increased 
dramatically between 1990 and 1992.108 The 
backlog was eliminated through onsite investiga
tions and negotiations for voluntary compliance. 
Recommendation: OJP should continue its use 
of on&ite investigations and negotiations for vol
untary compliance. However, it should ensure 
that followup mechanisms are in place to ensure 
that a recipient or grantee who agrees to comply 
voluntarily does so. 

Deficiencies, Remedies, and Sanctions 
Finding: Until recently, OJP had negotiated no 
remedies and imposed no sanctions.109 Through 
its recently implemented preaward compliance 
review program, it effectively blocked a grant 
award to one program applicant based on civil 
rights noncompliance and, through negotiations, 
secured a voluntary compliance agreement. 
Recommendation: As mentioned above, OJP 
must implement followup procedures to ensure 
that recipients and grantees fulfill their 
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agreements voluntarily to reach compliance with 
Title VI. 

Outreach, Education, and Technical Assistance 
Finding: OJP's community outreach and public 
education activities are limited to publishing pro
gram announcements in various publications and 
responding to inquiries. 110 These limited efforts 
impede an effective Title VI enforcement pro
gram. Because a strong and active outreach ~n? 
education approach informs program partici
pants, actual and potential beneficiaries, affecte_d 
communities, and the public generally of. their 
rights under Title VI, it encourages the filmg of 
legitimate complaints of discrimination under 
Title VI and reduces the receipt of frivolous 
claims. 
Recommendation: Regarding community out
reach OCR needs regularly to solicit comments 
and s~ggestions from affected communities and 
funding recipients on its Title VI enforcement 
efforts. It also should solicit information on af
fected communities' civil rights concerns about 
protection of Title VI rights, and fundi?-g 
recipients' compliance concerns about potential 
Title VI violations and agency compliance expec
tations. Regarding public education, OCR need 
sto actively and regularly inform potential and 
actual participants, beneficiaries, and affected 
communities concerning the extent of their rights 
and how to pursue and protect their rights, in
cluding procedures for filing complaints. OCR 
also should ensure that recipients educate the 
public regarding program accessibility. 
Finding: In the past, OJP's efforts at providing 
technical assistance were minimal. It offered 
technical assistance to State and local agency 
staff upon request only and did not provide tech
nical assistance or training to other recipients' 
staff.111 Within the past year, OJP has increased 
its emphasis on affording technical assistance to 
grantees and recipients, but these efforts have not 
focused on Title VI specifically. OCRhas prepared 
a draft guide to the design and development of 

no See p. 487. 

111 Seep. 487. 

112 See p. 488. 

equal employment opportunity plans that will be 
disseminated to all funding recipients. It also is 
preparing guidelines for grantees on compliance 
and compliance reviews. It made a presentation 
to program grantees on civil rights responsibili
ties and compliance at a regional conference and 
anticipates providing similar instruction in the 
future. • 
Recommendation: Regarding technical assis
tance, OCR should regularly train its staff and 
recipients' staff concerning the methods for 
achieving enforcement (step-by-step instruction 
on conducting procedures, such as compliance re
views) and new and developing civil rights issues, 
especially changing case law, statutes, regula
tions, and policies, affecting Title VI enforcement 
in OJP grant programs. 

Oversight of Continuing State 
Programs 
Finding: Although OJP provides funds through 
continuing State programs, OCR does not en~ure 
thatStates fulfill their Title VI compliance obliga
tions (either by the submission of statements of 
compliance or methods of administration). OJP 
does require many State and local government 
recipients to develop equal employment opportu
nity plans;112 however, because the E~O~s are 
limited to equal employment opportumty issues, 
they are not sufficient to evaluate recipients' com
pliance with Title VI. 
Recommendation: OCR must establish a sys
tematic oversight and monitoring program to 
evaluate the Title VI compliance policies and ac
tivities connected with all programs and activities 
administered at the State and local levels. First, 
States must submit methods of administration 
demonstrating how they intend to ensure recip
ient compliance with Title VI. That document 
must include, but should not be limited to, the 
following: 1) a specific public outreach and educa
tion plan for notifying subrecipients of Title VI 
compliance requirements; 2) a training program 
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for State and local program staff, subrecipients, 
and beneficiaries regarding OJP's nondiscrimina
tion policies and procedures; 3) procedures for 
processing complaints, notifying the funding 
agency, and informing beneficiaries of their 
rights; 4) a program assessing and reporting peri
odically on the status of Title VI compliance that 
involves more than merely a checklist of activities 
and assurances; and 5) detailed plans for bringing 
discriminatory programs into compliance. Such 
assurances are particularly important when the 
State is responsible for conducting compliance 
mechanisms, such as preaward reviews, investi
gating complaints, reviewing and evaluating 
subrecipients' self-assessments, and conducting 
compliance reviews. Second, OCR should regu
larly conduct reviews of the Title VI compliance 
policies and activities of States to evaluate how 
States are applyingtheir methods of administra
tion. Such reviews should entail a comprehensive 
evaluation of the States' Title VI enforcement 
performance. Third, OCR also should systemati
cally monitor and oversee States' data collection 
and analysis program. Just as Federal funding 
agencies are required by DOJ to collect and main
tain data on their direct recipients, State and 
local primary recipients must collect and main
tain data on their potential and actual sub
recipients, beneficiaries, and affected communi
ties. It is the Federal agency's role to monitor this 
data collection process and ensure that States are 
maintaining sufficient records. Finally, OCR 
should also regularly provide technical assistance 
and other guidance to States to facilitate their 
Title VI enforcement efforts•. Such assistance 
could involve instruction concerning methods for 
achieving enforcement (step-by-step instruction 
.on procedures, such as compliance reviews), and 
new and developing civil rights issues affecting 
Title VI enforcement, such as changes in statutes, 
case decisions, regulations, and OJP compliance 
policies. 

11:J See p. 488. 

114 See pp. 488--89. 

Staff Training 
Finding: Although OJP has been active in pro
viding civil rights enforcement training, training 
generally has been unrelated to its Title VI re
sponsibilities. OJP provided OCR's Director and 
equal opportunity specialists with civil rights 
training. Furthermore, OJP has plans to develop 
procedures and criteria for preaward and post
award compliance reviews and, subsequently, 
plans to provide training. OJP did offer agency
wide training to grant managers, educating them 
on Title VI requirements.113 

Recommendation: OCR needs to conduct regu
lar training of its staff and recipients' staff on 
issues of Title VI enforcement and compliance, 
including, but not limited to, the following areas: 
instruction on conducting enforcement proce
dures, such as compliance reviews, complaint in
vestigations, and public education; the nexus be
tween Title VI enforcement and a particular fund
ing program's objectives and administration; the 
nexus between Title VI and other civil rights en
forcement provisions relevant to ensuring non
discrimination infederally funded activities; Title 
VI nondiscrimination requirements in particular 
types of OJP programs; and updates on revisions 
in OJP's policy, case law, statutes, regulations 
affecting Title VI enforcement and compliance. 

Data Collection and Analysis 
Finding: OJP does not systematically collect and 
analyze data on applicants or recipients other 
than as part of the EEOP and through the pre
award conditions for one ofits programs.114 These 
sources provide information on recipients' or 
grantees' employment practices, delivery of ser
vices, and consent decrees or judicial findings of 
discrimination. Furthermore, OCR has developed 
draft criteria by which to analyze some of these 
data. However, OJP fails to comply with DOJ's 
coordination regulations' requirement that the 
agency, in regard to each assisted program, pro
vide for the collection of data and information 
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from applicants and recipients sufficient to per
mit effective enforcement of Title VI.115 

Recommendation: OCR must institute a sys
tematic data and information collection and anal
ysis program that coyers each federally assisted 
program under OJP's jurisdiction. This program 
should ensure that funding recipients and offi
cials responsible for State administered programs 
are fulfilling their Title VI compliance responsi
bilities. Information should be collected that as
sists OCR in ascertaining deficiencies in funding 
recipients' administration of OJP's programs. 
Such information should include, but should not 
be limited to: 1) the racial and ethnic makeup of 
potential and actual participants and bene
ficiaries, such as criminal justice practitioners 
eligible for and/or receiving technical assistance, 
and crime victims eligible for and/or receiving 
assistance and compensation; 2) the racial and 
ethnic makeup of the affected community in 
which a facility or center is built or targeted for 
building or where crime prevention programs con
centrate; 3) the racial and ethnic makeup of the 
staff administering the program, such as the 
State and local criminal justice agencies, private 
nonprofit agencies, and juvenile receiving homes 
or detention centers; and 4) the previous histories 
of a recipient's or grantee's compliance with Title 
VI, including past findings of noncompliance, dis
crimination complaints resulting in cause find
ings, and litigation instituted against the recipi
ent or grantee by the Department of Justice or 
other civil rights enforcement agency. 

Such information should be collected regularly, 
independently of other enforcement measures, 
and not only in conjunction with compliance re
views. As part of its data collection and analysis 
system, OCR should establish a program informa
tion database, using the Department of Labor's 
"SPIR" system as a model. That database should 
represent an "umbrella" database, under which 
recipients should then be encouraged to maintain 
uniform databases. In order to effectuate this 

115 28 C.F.R. § 42.406(a) (1994). 

116 See pp. 489-90. . 

overall data collection and maintenance system, 
OCR should conduct staff training on all aspects 
ofits function. 

Civil Rights Implementation Plans and 
Planning 
Finding: OJP's implementation plans generally 
have been vague and inadequate, and they do not 
fulfill the purposes envisioned by the Department 
of Justice. For example, in 1991, OJP established 
as a long-range goal "ensur[ing] that recipients of 
OJP agency funds comply with all civil rights laws 
and regulations in a consistent fashion," but to do 
so chose the limited strategy of only conducting 
preaward reviews and investigating complaints, 
neglecting other critical compliance evaluation 
mechanisms. The other three objectives reported 
by OJP were never accomplished. It was not until 
the 1994 plan that OJP proposed to initiate post
award compliance reviews and indicated that it 
had requested additional staffto do so. The 1994 
plan also lists the provision of civil rights training 
to OJP program managers as one of OJP's long
range goals.116 However, the 1994 plan does not 
indicate plans to establish or improve other pro
cedures, such as data collection and analysis and 
outreach and education. As such, OJP's im
plementation plans fail to demonstrate that OCR 
has developed a long-term and systematic exter
nal civil rights management plan or enforcement 
performance evaluation, as intended by the De
partment of Justice. However, OCR is operating 
currently under a strategic plan, and it has ful
filled some of the short-term goals under that 
plan, including the training of grant managers, 
the development of a desk manual for grant man
agers, and the provision of technical assistance to 
program grantees. 
Recommendation: OJP must develop a com
prehensive civil rights enforcement plan that in
corporates the qualities of its implementation 
plan, strategic plan, and work plan. The ideal civil 
rights enforcement plan should embody: specific 
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short-term goals and long-term objectives, spe
cific time frames or deadlines for their accom
plishment, specific short-term and long-term 
strategies for their accomplishment, consider
ation of both available and projected resources 
and budget constraints, application of these prior
ities and plans to each type of funding program 
administered, application of these priorities and 
plans to the particular enforcement mechanism 
for block grant and continuing State programs, 

and consideration of the number of expected com
plaints or other increase in workload. This en
forcement plan should be updated every 3 months 
and should be adjustable to increases and de
creases in actual compliance activities and re
sponsibilities and new or developing civil rights 
enforcement issues, such as agency initiatives 
and concerns of recipients, participants, bene
ficiaries, and affected communities. 
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Chapter 14 

U.S. Department of Transportation 

The U.S. Department of Transportation (DOT) 
oversees the programs and activities of all 50 
State departments of transportation, more 

than 1,200 public airports and related facilities, 
approximately 400 mass transit providers, and 
other recipients of Federal transportation funds. 1 

The Department is comprised of the Office ofthe 
Secretary and DOT's eight modal administra
tions: the Federal Aviation Administration, the 
Federal Highway Administration, the Federal 
Railroad Administration, the Federal Transit Ad
ministration, the Maritime Administration, the 
National Highway Traffic Safety Administration, 
the Research and Special Programs Administra
tion, and the U.S. Coast Guard. 2 

Structure of Civil Rights 
Enforcement at DOT 

DOT's civil rights enforcement efforts are 
highly decentralized. They are coordinated by the 
Office of the Secretary and operated almost en
tirely by the modal administrations. 

The Office of Civil Rights (OCR) in the Office of 
the Secretary is responsible for providing policy 
guidance on civil rights matters to the modal 
administrations, performing activities to ensure 
DOT's federally assisted and conducted programs 
are operated in compliance with civil rights stat
utes, evaluating performance of the modal admin-

istrations in the area of civil rights, and conduct
ing all stages of the formal internal discrimina
tion complaint process.3 As discussed below, OCR 
in January 1995 took over responsibility for the 
internal complaint process from the DOT operat
ing administrations. 4 

Thus, OCR's chief responsibility is the over
sight and coordination of the modal adminis
trations' civil rights activities. However, OCR also 
has operational responsibilities with respect to 
the investigations of internal complaints of dis
crimination. 

Within the modal administrations, civil rights 
enforcement responsibilities also are decentral
ized. The modal administrations' headquarters 
civil rights offices are responsible for providing 
policy guidance and training to regional and col
lateral-duty staff, investigating formal com
plaints, conducting special emphasis programs, 
promoting equal employment opportunity within 
the administration, and advising their Admin
istrators on civil rights matters. 5 They no longer 
are responsible for processi:qg formal complaints 
of discrimination. 6 

The modal administrations' regional civil 
rights staff are responsible for reviewing and ap
proving recipients' citjl rights compliance plans, 
providing technical assistance to recipients, con
ducting periodic compliance reviews ofrecipients' 
operations, overseeing the processing of internal 

I U.S. Department of Transportation, Review of Civil Rights Consolidation Options, April 1994, p. 3 (hereafter cited as 
Consolidation Options). 

2 49 C.F.R. § 1.4 (1994). 

3 Organization and Delegation of Powers and Duties Delegations to the Director of the Departmental Office of Civil Rights, 
60 Fed. Reg. 8, Jan. 12, 1995 (to be codified at 49 C.F.R. Part 1). 

4 See discussion below, pp. 502-04. 

5 Ibid. 

6 See 60 Fed. Reg. 8 (1995). 
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equal employment opportunity complaints, pro
moting equal employment opportunity within the 
regional offices, and advising regional admin
istrators on civil rights matters. 7 

Lines of authority within DOT are not condu
cive to effective Title VI enforcement. The Di
rector of OCR reports to the Secretary; the civil 
rights directors of headquarters' modal adminis
trations report to the respective heads of the op
erating administrations, and with a few excep
tions, the regional civil rights staff reports to their 
regional administrators.8 Thus, the Director of 
OCR has no direct authority over most of the civil 
rights staff carrying out DOT's Title VI enforce
ment functions. 

Legal services are decentralized as well.9 The 
Director of OCR obtains advice from the General 
Counsel; the civil rights offices of headquarters 
modal administrations obtain advice from their 
chief counsels; and regional staff consult with 
regional counsels, all of whom report to the re
gional administrators.10 A 1994 DOT report found 
that the criteria for seeking legal advice are "ill 
defined" and the circumstances varied widely.11 

In addition, "[DOT] legal staff do not consult with 
one another on civil rights m·atters in any consis
tent manner."12 Thus, DOT's Title VI enforcement 
suffers from the lack oflegal support within OCR. 

In fiscal year 1993, DOT had a total civil rights 
staff, in headquarters and the modal administra
tions, of 209 full-time equivalent positions 
(FTEs), half in the field. In addition to the civil 
rights staff, the modal administrations assign 
several hundred employees to collateral civil 
rights duties, primarily as counselors and investi
gators in internal equal employment opportunity 
programs.13 

DOT's civil rights staff have responsibility for 
a variety of civil rights statutes. Unlike some 
Federal departments, DOT's civil rights offices 
are charged not only with external civil rights 
enforcement, including enforcement of Title VI, 
but also with internal equal employment opportu
nity responsibilities. Furthermore, unlike any 
other agency discussed in this report, DOT's civil 
rights offices are responsible for managing the 
Department's disadvantaged business enterprise 
(DBE) program. 

Proposed Reorganization 
In December 1993, Secretary of Transportation 

Federico Pena announced the formation of a task 
force to "develop the information necessary to 
understand how civil rights functions can be per
formed more effectively in the Department of 
Transportation."14 The task force was directed to 

7 Ibid.. p. 5. 

8 Ibid.. p. 3. The Federal Transit Administration's regional office staff report directly to the director of the administration's 
civil righLs office. See pp. 567-69. The Federal Railroad Administration and the National Highway Traffic Safety Adminis
tration do not have regional civil rights staff. See pp. 556 and 582, respectively. 

9 Consolidation Options, p. 3. 

10 Ibid. 

11 Ibid., p. 6. 

12 Ibid. 

13 Ibid. 

14 Consolidation Options, p. 1. See also Ann Bormolini, Chief of Staff, Office ofthe Secretary, U.S. Department ofTransporta
tion, memorandum to Departmental Officers and Heads of Operating Administrations, "Action: Implementation of Civil 
Right~ Consolidation," July 26, 1994. According to this memorandum, DOT was supposed to complete the consolidation of 
the civil tights program by July 15, 1994. Ibid. However, as a result of the congressional conference report on DOT's 1995 
appropriations, DOT did not proceed with the consolidation as planned. Burton Taylor, Deputy Director ofCivil Rights, U.S. 
Department of Transportation, interview in Washington, D.C., Oct. 20, 1994 (hereafter cited as Taylor interview). For a 
further discussion, see p. 504. 

502 

https://programs.13
https://widely.11
https://administrators.10


prepare a report assessing DOT's civil rights en
forcement with a view toward consolidating oper
ations.15 The task force report, completed in April 
1994, outlined DOT's civil rights enforcement ap
paratus, made findings, and offered recommenda
tions for improving its operations.16 

Ofthe report's eight findings, five warrantpar
ticular attention: 

There is a strong and widely held belief that DOTis not 
doing its job in civil rights and that civil rights respon
sibilities in DOT have been long neglected ... .17 

Civil rights staff are not well deployed and the struc
ture is top heavy with multiple layers of management. 
The current structure creates an overlap between 
[OCR's] responsibilities and those of the [modal 
administrations'] civil rights offices. Regional civil 
rights staffare insufficient in number and often do not 
have a sufficient degree of independence or the exper
tise to enforce civil rights laws adequately.18 

The current responsibilities of[OCR] are untenable. It 
is not feasible or desirable for a small headquarters 
staff to have both policy and operational respon
sibilities. This small office cannot "steer" and "row" at 
the same time and, at present, it is doing neither 
effectively.... 19 

Additional responsibilities and workload flowing from 
the Americans with Disabilities Act and the Executive 
Order on Federal Actions to Address Environmental 
Justice for Minority Populations and Low-Income Pop
ulations increase the urgency for DOT to use its civil 
rights resources as efficiently and effectively as possi
ble.20 

Changes in structure and deployment of staff are nec
essary to create a viable civil rights program in DOT, 
but ~hey ~e no: sufficient. Training, closer working 
relationships with legal staff, increased support by 
DOT management, and the adoption of new approaches 
to accomplishing objectives are needed.21 

The task force report's major recommendation 
wa~ the c?nsolidation of civil rights oversight, 
policymakmg, and enforcementin OCR.22 Accord
ing to the report: 

With certain exceptions, this office would be responsi
ble for all civil rights functions presently assigned to 
the [modal administrations] including those performed 
outside civil rights offices. Exceptions would include 
legal functions performed by the General Counsel 
Chief Counsels, or Regional Counsels· internal affirma~' .
tive action and diversity programs; responsibility for 
internal equal employment opportunity (EEO) com
plaints prior to the formal stage; coordination of special 
emphasis observances; functions assigned to the Office 
of Small and Disadvantaged Business Utilization (S-
40); and activities conducted by the U.S. Coast Guard 
to ensure equal opportunity for its personnel. In addi
tion, OA [operating administration] program offices 
would continue to be responsible for ensuring that pro
posed projects to be funded by the Department meet 
civil rights requirements and would administer grant 
programs which fund civil rights training for recip
ients. The office would have staff in the regions which 
would have increased operational responsibilities, in
cluding processing both internal and external com
plaints. The responsibility to determine whether de
nials of certification or improper certification of small 
businesses as DBEs [disadvantaged business enter
prises] would be transferred to S-40 [the Office of 
Small and Disadvantaged Business Utilization].23 

15 Fede1ico Peiia, Secretary ofTransportation, Memorandum to Heads of Operating Administrations, Dec. 12, 1993. 

16 Consolidation Options. 

17 Ibid., Finding B, p. i. 

18 Ibid., Finding C, pp. i-ii. 

19 Ibid., Finding D, p. ii. 

20 Ibid., Finding F, p. ii. 

21 Ibid., Finding G, p. ii. 

22 Ibid., pp. ii-iii. 

23 Ibid., pp. ii-iii. 
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In July 1994, Secretary Pena outlined much of 
the structure of the proposed reorganization: 

Under this plan the operating administrations will re
tain responsibility for developing and implementing 
affirmative action and diversity plans, conducting spe
cial emphasis programs, and attempting to resolve 
equal employment opportunity (EEO) disputes within 
DOT through informal means. They also will be respon
sible for obtaining formal assurances that recipients of 
Department funds comply with all applicable civil 
rights laws and will work with the DOCR [the De
partment's Office of Civil Rights] to help ensure that 
compliance with these laws is obtained through volun
tary means whenever possible; 

The DOCR will investigate and decide all formal 
EEO complaints. In addition, it will conduct compliance 
activities, including approving compliance plans and 
performing complaint investigations and compliance 
reviews, to ensure that recipients of DOT funds meet 
all applicable civil rights requirements; and 

Legal support services for those civil rights compli
ance functions which transfer to the DOCR will be 
providedbythe Office of the General Counsel. However, 
legal representation for the operating administrations 
in connection with EEO complaints will continue to be 
provided by Offices of the ChiefCounsel.24 

DOT's consolidation plan was included in the 
Senate appropriation bill for fiscal year 1995.25 

However, the conference report on DOT appropri
ations gave only limited approval to the Depart
ment's plan: 

The conferees are aware of significant concerns regard
ing the potential consolidation of external civil rights 
activities, including those related to disadvantaged 
business enterprises. Because of these concerns, the 

conferees have eliminated these activities from the con
solidation. In contrast, there is general consensus that 
consolidation of internal activities will result in more 
effective handling of civil rights complaints within 
DOT. 

The conferees wish to make it clear that only internal 
civil rights activities are to be consolidated, and direct 
the department to take no actions to reorganize, re
direct funding, or otherwise affect changes to the ~ur
rent civil rights programs of the department which are 
inconsistent with this Congressional intent.26 

As a result, DOT did not proceed with the 
complete consolidation outlined in its report. 
However, DOT did begin a more limited consoli
dation, affecting its internal civil rights programs 
only. As of January 1995, DOT gave OCR the 
responsibility for conducting DOT's processing of 
internal formal complaints of discrimination. 27 It 
began to expand its headquarters staff in order to 
strengthen operations and to transfer internal 
equal employment opportunity functions to head
quarters control. 28 

DOT's January 1995 consolidation, which is 
limited to DOT's internal civil rights functions, 
did not in any way address problems with DOT's 
organizational structure as it pertains to Title VI 
enforcement. In particular, it did not give DOT's 
umbrella civil rights office, OCR, adequate au
thority to oversee civil rights staff performing 
Title VI activities. Except for those few staff al
ready in OCR, these civil rights staff remain in 
their current positions in the modal administra
tions and will not report to OCR. Thus, DOT's 
original consolidation plan, which would have 
transferred both internal and external civil rights 
activities from the modal administrations to OCR, 

24 Fcde1ico Pena, Secretary of Transportation, memorandum to all U.S. Department of Transportation employees, July 15, 
1994, p.2. 

25 Taylor interview, p. 1. 

26 U.S. Congress, House, H.R. Conf. Rep. No. 4556, 103d Cong., 2d Sess. (1994). 

27 See 60 Fed. Reg. 8 (-1995); U.S. Department of Transportation, "Department of Transportation Organization Manual
Change,n DOT 1160.60A, CHG--3, Jan. 4, 1995 (hereafter cited as January 1995 Change to DOT Organization Manual). 

28 Taylor interview, p. 2. 
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with all civil rights staff, including those in the 
modal administrations' regions, reporting to the 
Director of OCR, would have dealt better with 
DOT's inadequacies with respect to external civil 
rights enforcement. DOT has not abandoned its 
original consolidation plan: DOT has included a 
request to consolidate the Department's external 
civil rights program in its budget proposal for 
fiscal year 1996. 29 

Because the January 1995 reorganization is 
recent, except where indicated, the discussion in 
this chapter relates to Title VI enforcement under 
DOT's organizational structure as of July 1994. 

DOT's Title VI Regulations 
The U.S. Department of Justice approved 

DOT's departmentwide Title VI regulations in 

June 1970.30 The regulations apply to any pro
gram for which Federal financial assistance is 
authorized under a law administered by DOT.31 

In addition, some administrations have developed 
their own supplementary regulations.32 

In most respects, DOT's Title VI regulations 
resemble the U.S. Department of Education's 
Title VI regulations,33 which the Department of 
Justice promulgated as model regulations. 34 They 
discuss the types of discrimination prohibited, 35 

assurances required of applicants, 36 types of com
pliance information,37 investigations,38 the proce
dure for effecting compliance,39 hearings,40 

decisions and notices,41 provisions for judicial re
view,42 the effect ofDOT's Title VI regulations,43 

forms and instructions for effectuating the regu
lations,44 and definitions ofrelevant terms.45 The 
regulations include language similar to that in 

29 Antonio J. Calif a, Director, Departmental Office of Civil Rights, U.S. Department ofTransportation, letter to Mary Frances 
Beny, Chairperson, U.S. Commission on Civil Rights (no date), p. 1. 

30 49 C.F.R. Part 21 (1994). 

31 Id.§ 21.3(a). 

32 For example, the Federal Highway Administration has Title VI regulations, 23 C.F .R. Part200 (1993). The regulations state: 
"it is the policy of the FHW A to ensure compliance with Title VI ofthe Civil Rights Act of 1964; 49 C.F .R. Part 21; and related 
statutes and regulations." Id.§ 200.7. The primary difference between 23 C.F.R. Part 200 and 49 C.F.R. Part 21 is that the 
Federal Highway Administration's regulations specifically outline the responsibility of State highway agencies, whereas 
4f1 C.F.R. Part 21 does not directly address State agencies. Federal Raikoad Administration regulations also identify which 
agency programs and activities are covered by Title VI. 49 C.F.R. Part 265 Appendix A (1993). 

33 34 C.F.R. Part 100 (1993). 

34 At the time the Department of Justice promulgated DOE's regulations as a model, DOE's regulations were actually the 
regulations ofthe former U.S. Department of Health, Education, and Welfare (HEW). When HEW was divided into the U.S. 
Department of-Education and the U.S. Department of Health and Human Services, DOE adopted HEW's regulations. 

35 49 C.F.R. § 21.5 (1994). 

36 Id.§ 21.7. 

37 Id.§ 21.9. 

38 Id.§ 21.11. 

39 Id.§ 21.13. 

40 Id.§ 21.15. 

41 Id.§ 21.17. 

42 Id.§ 21.19. 

43 Id. § 21.21(b). 

44 id.§ 21.23. 

45 49 C.F.R. Part 21 (1994). 
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the Department of Education's regulations46 al
lowing a finding of discrimination based on dispa
rate impact.47 They prohibit employment discrim
ination in DOT-funded programs both where the 
primary purpose of the program is the provision 
of employment and where employment discrimi
nation tends to cause discrimination against ben
eficiaries of the program.48 

Unlike many of the other Federal agencies that 
adopted the Department of Education's regula
tions, DOT adapted and revised the Department 
of Education's model regulations to fit DOT's pro
grams. For example, DOT did not retain the edu
cation-related examples in its regulations as 
many agencies did. Instead, DOT's regulations 
provide specific examples related to DOT-funded 
transportation programs in an appendix to the 

46 34 C.F .R. § 100.3(b)(2),(3) (1993). 

47 49 C.F.R. § 21.5(b)(2),(3) (1994). 

48 Id. § 21.S(c). 

49 Id., Appendix C. 

50 Id. Appendix A. 

51 Id. Appendix B. 

regulations.49 The regulations also contain one 
appendix listing the programs to which the regu
lations apply5° and another listing POT-funded 
programs that have the provision of employment 
as a primary objective.51 

However, contrary to the Department of Jus
tice's coordination regulations,52 the appendix 
listing DOT programs covered by Title VI has not 
been updated since at least 1970. 53 Furthermore, 
not every DOT modal administration has an ap
pendix listing the Federal financial assistance 
programs it administers.54 

Finally, since DOT has not revised its regula
tiop.s since 1975,55 they do not reflect recent Title 
VI developments, such as the enactment of the 
Civil Rights Restoration Act of 1987.56 

52 28 C.F.R. § 42.403(d) (1993). The Department of Justice revised its coordination regulations to reflect Executive Order 
12,250. See discussion in chap. 3, p. 74. 

53 29 C.F.R. Part.21 (1994). 

54 Id. 

r,r, See id. The official codification of DOT's Title VI regulations in the Code of Federal Regulations indicates that these 
regulatinm; were lasL revised in 1975. Id. 

m; Puh. L. No. 100-259, 102 Stat. 28 (codified as amended at scattered sections ofU.S.C.). 
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In 1981, DOT proposed new Title VJ; regula
tions,57 but never issued them. In 1989 the Office 
of the Secretary withdrew the 1981 Notice of Pro
posed Rulemaking (NPRM).58 DOT reported that: 

The Department received sixteen comments in re
sponse to the NPRM. Most of these comme.nts were 
from state or local agencies receiving DOT assistance. 
All of the comments were negative and primarily criti
cized the NPRM for being ambiguous and for placing 
unnecessary administrative and financial burdens on 
state and local units of government. The Department 
concluded that existing rules are adequate for imple
menting Title VI and that the proposed revisions could 
have unnecessarily increased ~dministrative burdens 
on DOT financial assistance reci~ients. The NPRM was 
withdrawn on October 24, 1989. 9 

Thus, DOT's Title VI regulations form a mini
mally adequate basis for DOT's Title VI enforce
ment program. However, like those of most other 
agencies, they are outdated. 

Office of Civil Rights in the Office 
of the Secretary 
Organization and Responsibilities 

OCR is headed by a Director who reports di
rectly to the Secretary of Transportation and 
serves as the Secretary's principal advisor on civil 
rights and equal opportunity matters. 60 The Di
rector has a leadership and coordination role with 
respect to the civil rights programs of the DOT 
modal administrations.61 Under the DOT struc
ture in existence through July 1994, OCR con
sisted of three divisions, each of which was 
headed by a chief: the Internal Programs Divi
sion; the Policy, Evaluation, and Planning Divi
sion; and the External Programs Division. 62 

Under the January 1995 reorganization, DOT 
has created four divisions in OCR: the Data and 
Evaluation Division; the InternalPolicy, Program 
Development, and Support Division; the External 
Policy and Program Development Division; and 

57 See U.S. Commission on Civil Rights, Survey ofFederal Executiue Branch Departments and Agencies Responsible for the 
Enforcenzent ofTitle VIofthe Ciuil RightsActof1964, December 1993, completed by the U.S. Department of Transportation, 
Research and Special Programs Administration, Q. 9, p. 8 (hereafter cited as DOT/RSPA Survey); U.S. Commission on Civil 
Rights, Survey ofFederal Executiue Branch Departments andAgencies Responsible for the Enforcement ofTitle VI ofthe Ciuil 
Rights Act of1964, December 1993, completed by the U.S. Department of Transportation, National Highway Traffic Safety 
Administration, Q. 9, p. 8 (hereafter cited as (DOT/NHTSA Survey); U.S. Commission on Civil Rights, Survey ofFederal 
Executiue Branch Departments and Agencies Responsible for the Enforcement of Title VI of the Ciuil Rights Act of 1964, 
December 1993, completed by the U.S. Depaitment of Transportation, Federal Railroad Administration, Q. 9, p. 8 (hereafter 
cited as DOT/FRA Survey); U.S. Commission on Civil Rights, Survey ofFederal Executive Branch Departments andAgencies 
Responsible for the Enforcement ofTitle VIofthe Ciuil Rights Act of1964, December 1993, completedbythe U.S. Department 
ofTranspo1tation, U.S. Coast Guard, Q. 9, p. 8 (hereafter cited as DOT/USCG Survey); andU.S. Commission on Civil Rights, 
Surue.y ofFederal Executiue Branch Departments andAgencies Responsible for the Enforcement ofTitle VI ofthe Ciuil Rights 
Act of 1964, December 1993, completed by the U.S. Department of Transportation, Federal Aviation Administration, Q. 9, 
p. 8 (hereafter cited as DOT/FAA Survey). 

58 46 Fed. Reg. 5587 (1989). 

r,g DOT/RSPA Survey, Q. 9, p. 8. See also DOT/NHTSA Survey, Q. 9, p. 8; DOT/FRA Survey, Q. 9, p. 8; DOT/USCG Survey, Q. 
9, p. 8; and DOT/FAA Survey, Q. 9, p. 8. 

6ll U.S. Department ofTransportation, Departmental Office of Civil Rights, organizational chart, submitted as an attachment 
to U.S. Commission on Civil Rights, Survey ofFederal Executiue Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VIofthe Ciuil RightsActof1964, December 1993, completed by the U.S. Department of Transportation, 
Office of the Secretary (hereafter cited as DOT/OS Survey); U.S. Department of Transportation, Office of the Secretary, 
"Fiscal Year 1994 Civil Right-s Implementation Plan Requirements," p. 2 (hereafter cited as DOT/OS FY 1994 Implementa
tion Plan). 

61 DOT/OS FY 1994 Implementation Plan, p. 2. 

62 Ibid. 
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the Compliance Operations Division. 63 The Exter
nal Policy and Program Development Division is 
responsible for OCR's activities with respect to 
external civil rights matters, including Title VI. 
It: 

• develops civil rights regulations, policies, 
guidelines, and procedures; 
• trains operating administration staff on poli
cies and procedures relating to external civil 
rights; 
• provides technical assistance to operating 
administration staff; and 
• coordinates with other Government agen
cies.64 

As of October 1994, the Deputy Director of OCR 
expected that each division would have 8-9 staff 
members.65 In addition, the Compliance Oper
ations Division would maintain staff in six re
gional offices: New York; Washington, D.C.; At
lanta; Chicago; Fort Worth; and San Francisco.66 

The regional OCR offices would have 52. FTEs.67 

Thus, OCR as a whole would have a total of 86 

FTEs, a considerable increase over its current 
staffing level of21 FTEs. None of the regional civil 
rights staff located in the larger modal adminis
trations will be affected. 68 

OCRhas responsibility for enforcingTitle VI as 
well as other civil rights laws. 69 The major func
tion of OCRis to oversee civil rights programs and 
develop standards and procedures to ensure: 

1) Equal opportunity in internal employment 
practices throughout DOT; 
2) Equal opportunity in the employment prac
tices of DOT contractors, and subcontractors, 
including material suppliers; 
3) Equal opportunity by recipients of DOT
sponsored Federal assistance; and 
4) Administration of all DOT programs and 
activities affecting housing and urban develop
ment in an affirmative manner.70 

DOT Order 1000.12 details the responsibilities 
of OCR. These include: 

• developing and disseminating policy; 71 

63 January 1995 Change to DOT Organization Manual, pp. II-17-II-20.l. 

64 Ibid. 

6.5 U.S. Department of Transportation, "Proposed Organization of Consolidated Departmental Office of Civil Rights (as of 
10/5/94)" (organization chart). 

66 At present. these staff would constitute the sole representation in the field ofthe Office of the Secretary. 

67 Ibid. 

68 Taylor interview, p. 2. 

69 In addition to Title VI, OCR's responsibilities include the enforcement of the Equal Employment Opportunity Act of 1972, 
as amended, 42 U.S.C. §§ 2000e-17 (1988 and Supp. V 1993); section 504 the Rehabilitation Act4of 1973, 29 U.S.C. 
§§ 701-796i (1988); the Fair Labor Standards Amendments Act of 1974, 29 U.S.C. §§ 201-209 (1988); the Age Discrimination 
Act of 1975, 42 U.S.C. §§ 6101-6107 (1993); Title IX of the Education Amendments Act of 1972, 20 U.S.C. §§ 1681-1688 
(1988); Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993); and Executive Orders 11,478, 
11,625, and 12,320. Executive Order 11,478, issued on August 12, 1969, discusses Equal Employment Opportunity in the 
Federal Government. Executive Order 11,625, issued on October 14, 1971, requires Federal executive agencies to develop 
comprehensive plans and programs to encourage minority business enterprises. Executive Order 12,320, issued September 
15, 1981, discusses historically black colleges and universities. 

70 U.S. Department of Transportation, Office of the Secretary, mission and function statement for the Office of Civil Rights, 
submitted as an attachment to DOT/OS Survey. Other functions include, but are not limited to oversight of DOT's 
Historically Black Colleges Program, Federal Women's Program,. Hispanic Program, and Native American Program. Ibid. 

71 According to OCR's fiscal year 1994 Civil Rights Implementation Plan, the Office ofTransportation Regulatory Affairs and 
the Deputy Assistant General Counsel for Regulation and Enforcement handle civil rights policy development and 
dissemination functions. DOT/OS FY 1994 Implementation Plan, p. 5. 
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• preparing uniform regulations, guidelines, ment, DOT Order 1100,.60A. Specifically, past DOCR 
and program directives; 
• reviewing and evaluating the modal admin
istrations' activities and compliance with DOT 
orders; 
11•providing leadership, guidance, and technical 
assistance to the modal administrations; 
• overseeing DOT's complaint processing; 
• taking action with regard to findings of non
compliance; 
• coordinating with other Federal agencies; 
• conducting public outreach and education. 72 

Although OCR has been given these responsi-
bilities by DOT order, the Commission found, 
both in a 1993 report73 and in the present study, 
that OCR has not been active in most of the areas 
in which it has responsibilities. DOT's own In
spector General has reached a similar finding in 
a draft report evaluating the Department's civil 
rights offices. In particular, the Inspector General 
concluded: 

DOT [civil rights] programs are not operated, or mon
itored in an effective, or efficient manner. Prior DOCR 
management failed to cany out the duties and respon
sibilities described in its mission and function state-

management exercised limited and inadequate au
thority to write Departmental policies and procedures; 
ensure consistent, equitable, and appropriate imple
mentation of [civil rights programs]; require formal 
reports; and otherwise perform an oversight role.74 

Budget and Staffing 
The budget of the Office of the Secretary in

cludes an earmark for OCR.75 However, Title VI 
enforcement is not a line item.76 Moreover, the 
Commission was unable to obtain information 
regarding separate expenditures by OCR for im
plementation and enforcement of civil rights stat
utes pertaining to federally assisted and federally 
conducted programs77 or, specifically, for Title VI 
implementation and enforcement.78 Thus, DOT's 
Office of the Secretary cannot track expenditures 
on Title VI adequately to support sound manage
ment decisionmaking on the allocation of re
sources within OCR. 

DOT allotted 21 FTE positions to OCR in fiscal 
year 1993.79 Of these, OCR assigned only 1.5 
FTEs to Title VI enforcement, a decrease of 0.5 
FTE from the previous year.80 In 1994, OCR allo
cated four full-time positions to the enforcement 
of Title VI, section 504 of the Rehabilitation Act, 

72 U.S. Department of Transportation, Order lOOp.12, "Implementation of the Department of Transportation Title VI 
Program," Jan. 19, 1977, pp. I-3-I--4 (hereafter cited as DOT Order 1000.12). 

73 U.S. Commission on Civil Rights, Enforcement of Equal Employment and Economic Opportunity Laws and Programs 
Relating to Federally Assii::ted Transportation Projects, January 1993 (hereafter cited as USCCR, Enforcement of Equal 
Employment and Economic Opportunity Laws and Programs). 

74 Office ofinspections and Evaluations, Office oflnspector General, U.S. Department of Transportation, The Department of 
Transportation Offices ofCivil Rights, Draft Report, Mar. 14 1995, p. ii (hereafter cited as DOT Inspector General's Draft 
Report). 

75 Cong. Rec. H9723. (daily ed. Sept. 26, 1994). DOT's fiscal 1994 conference budget earmarks $58.09 million to cover the 
salaries and expenses of the Office of Secretary, of which $1.78 million DOT allocates to the Office of Civil Rights. 

76 DOT/OS Survey, Q. 29, p. 20. 

77 Ibid., Q. 33, p. 23. 

78 Ibid., Q. 29, p. 20. 

79 Consolidation Options, Appendix 6. 

so DOT/OS Survey, Q. 36, p. 26. 
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the Americans with Disabilities Act and Title ministrations' civil rights efforts has "resulted in 
IX.81 However, OCR assigned only one full-time [OCR] and [operating adm1nistration civil rights] 
employee to the enforcement of those civil rights 
laws as well as appeals of certification denials. 82 

This same full-time employee also processes com
pla.jnts of discrimination in federally conducted 
programs filed under section 504 of the Rehabili
tation Act.83 Therefore, the number of staff actu
ally assigned to external civil r1ghts enforcement 
is inconsistent with the number of staff and 
amount of resources allocated to these functions. 

Oversight of the Modal Administrations 
Although oversight of the modal administra

tions is one of OCR's chief responsibilities, OCR 
has not provided any general oversight, monitqr
ing, ot coordination of its Title VI programs with 
the modal administrations or the administra
tions' regional and field office staff for at least the 
last 5 years. 84 Thus, DOT does not evaluate the 
modal administrations to ensure that they are 
enforcing Title VI and other civil rights statutes 
adequately. 

According to the Director of the Federal Rail
road Administration's Office of Civil Rights, the 
Office of the Secretary's OCR and the Federal 
Railroad Administration's civil rights office have 
a professional working relationship, and commu
nicate on an as-needed basis with respect to 
internal and external civil rights activities. How
ever, most of the contact between the two civil 
rights offices is not related to Title VI.85 

The draft report on DOT's civil rights offices by 
DOT's Inspector General determined that OCR's 
failure to oversee and coordinate the modal ad-

81 DOT/OS FY 1994 Implementation Plan, p. 3. 

82 Ibid. 

83 Ibid. 

84 See Taylor interview, p. 2. 

offices which have not fully implemented, or en
forced, all required [civil rights] programs. Spe
cifically, OCR concentrates their efforts on only 
two major program areas (Title VII and DBE) 
[and] places minimal emphasis on Title VI ...."86 

Directives, Policies, Procedures, and 
Guidelines 

A second major responsibility of OCR is to de
velop directives, policies, procedures, and guide
lines for dissemination to DOT's modal adminis
trations to ensure that civil rights enforcement is 
conducted consistently throughout DOT. OCR 
has met this requirement chiefly through the is
suance of civil rights directives. The civil rights 
directives are comprehensive and lay a sound 
foundation for the modal administrations' Title 
VI enforcement programs. 

DOT has issued two broad directives on civil 
rights enforcementr-DOT Orders 1000.2B and 
1050.2. 

Order 1000.2B establishes departmental pol
icy.87 According to the order: 

Every employee and representative shall perform all 
official actions affirmatively and in full accord with the 
spirit and letter of the Constitution and applicable 
laws, orders, policies, and regulations to assure equal
ity of opportunity for all persons and avoid even the 
appearance of discrimination because of race, color, 
religion, sex, age, national origin, or handicap. Com
plaints of discrimination involving these issues shall be 
reviewed and processed promptly, fairly, and imparti
ally.88 

85 Miles S. Washington, Director, Office of Civil Rights, Federal Railroad Administration, U.S. Department of Transportation, 
letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil 
Rights, July 25, 1994, p. 2. 

86 DOT Inspector General's Draft Report, p. 7. 

87 U.S. Department of Transportation, Office of the Secretary, DOT Order 1000.2B, May 22, 1989, p.1. 

88 Id., p. 2. 
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The order also outlines the ciyil rights responsi
bilities of OCR, the Assistant Secretary for Ad
ministration, and the head of each operating 
(modal) administration.89 Another DOT order, 
Order 1050.2 details the responsibilities of OCR, 
the Assistant Secretary for Administration, and 
the modal administration with respect to collect
ing standard DOT Title VI assurances.90 

In addition, DOT Order 1000.12, which DOT 
issued in 1977,91 guides DOT's Title VI enforce
ment. It implements Title VI, DOT's Title VI reg
ulations,92 and the regulations of the Department 
of Justice.93 Order 1000.12 establishes uniform 
minimum responsibilities for each operating com
ponent within DOT in implementing and enforc
ing the Title VI program. Although compliance 
standards may vary among administrations, all 
must include core criteria identified in the 
order.94 

Chapter one of the order states the purpose of 
the modal administrations' Title VI programs, 
defines relevant terms, lists the responsibilities of 
the departmental director of civil rights and the 
modal administrations, and directs the modal ad
ministrations to refer to the Office of the Sec
retary's OCR all possible violations of Title VI and 
cooperate with that office on all investigations. 95 

89 Id. 

Chapter two addresses minority contractor par
ticipation, with particular attention devoted to 
application review procedures.96 Chapter three 
discusses Title VI-covered employment. Included 
in this discussion is the definition of covered em
ployment, different types of covered employment, 
modal administrations' compliance responsibili
ties, and preaward agreements.97 Chapter four 
outlines compliance review procedures ranging 
from application review procedures to onsite com
pliance review to periodic compliance reports. 98 

Chapter five addresses the filing, processing, in
vestigation, and disposition of complaints of dis
crimination, as well as recordk.eeping and report
ing requirements. 99 Chapter six enumerates in
formal resolution procedures.10 °Chapter seven 
discusses enforcement actions and sanctions 
available to DOT when an applicant or recipient 
is in noncompliance.101 The order establishes the 
uniform minimum responsibilities of each operat
ing element in implementing and enforcing the 
Title VI program.102 

Although DOT has not updated its Title VI 
regulations to reflect the Civil Rights Restoration 
Act, DOT Order 1000.12 indicates that the act 
broadened DOT's jurisdiction by expanding the 

90 U.S. Department, of Transportation, Office of the Secretary, DOT Order 1050.2, Aug. 24, 1971, pp. 1-2. 

91 DOT Order 1000.12. 

92 49 C.F.R. Part 21 (1993). 

93 28 C.F.R. Part 42, Subpart F (1993). 

94 DOT Order 1000.12. 

95 Icl., chapter I, pp. I-1-I-7. 

96 Id., chapter II, pp. II-l-II-2. 

97 Id., chapter III, pp. III-l-III--3. 

98 Id., chapter IV, pp. IV-l-IV-5. 

99 Id., chapter V, pp. V-l-V-8. 

100 Id., chapter VI, pp. VI-1-VI-2. 

101 Id., chapter VII, pp. VII-l-VII--3. 

102 Id. 
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definition of federally assisted programs to in
clude all programs of a recipient.103 

Except for the two comprehensive civil rights 
directives, however, OCR has failed to take ade
quate steps to develop DOT's civil rights policy. 
DOT has not issued any policy statements con
cerning Title VI in recent years. For instance, 
DOT has never issued a statement analyzing the 
implications of the Civil Rights Restoration Act 
for DOT's Title VI enforcement. 

In March_ 1995, OCR issued interim complaint 
procedures, giving the operating administrations 
primary responsibility for processing external 
civil rights complaints. The procedures limit OCR 
primarily to an advisory role.104 

Process of Title VI Enforcement 
DOT's Title VI responsibilities are divided be

tween OCR and DOT's modal administrations, 
but the primary Title VI enforcement responsi
bility rests with the modal administrations.105 

Although OCR's role is primarily one of policy 
development and oversight, OCR also has respon
sibility for some aspects of the department's Title 
VI enforcement, as identified below. 

Complaint Processing 
Until March 1995, OCR had ultimate responsi

bility for investigating complaints, but some com-

103 Id., p. I-1. 

plaints are referred to the modal administrations 
for investigation.106 DOT Order 1000.12 guides 
complaint processing at DOT. It discusses the 
assignment of the complaint, preparations for the 
inquiry, available actions upon a respondent's 
failure to cooperate, minimum requirements for 
interviewing a respondent and others, prep
aration of the investigation report, development 
of the notice of finding, and requests for reconsid
eration.107 As of March 1995, OCR has given the 
operating administrations' primary responsibility 
for processing all Title VI complaints.108 

OCR received a total of 145 Title VI complaints 
for 1984, 1988, 1992, and 1993, or 9.2 percent of 
the 1,499 complaints based on all other civil 
rights statutes for the same years.109 Over time, 
the number of Title VI complaints received by 
DOT decreased, both absolutely and as a percent
age of all complaints. 110 In 1988, OCR made no
cause findings in 13 Title VI cases; in 1992, the 
number fell to 3, and it rose to 7 in 1993.111 For 
the years 1992 to 1993, 28 of 39 Title VI cases 
were closed administratively.112 In fiscal year 
1993, OCR received 285 complaints. Thirty-six 
were related to Title VI.113 However, no informa
tion was provided on how these complaints were 
resolved. 

DOT's overall complaint workload has in
creased substantially as a result of the Americans 

104 U.S. Department of Transportation, Departmental Office of Civil Rights, "Interim Procedures for Processing External Civil 
Rights Complaints," Mar. 23, 1995 (hereafter cited as DOT Interim Complaint Procedures). 

105 See USCCR, Enforcement of Equal Emplayment and Economic Opportunity Laws and Programs, January 1993, p. 2; 
DOT/OS Survey, Q. 25, pp. 18--19. See also Taylor interview. 

106 DOT Order 1000.12, chapter V, pp. V-1-V-8; DOT/OS Survey, Q. 25(j), p. 19; DOT/OS FY 1994 Implementation Plan, p. 2. 

107 Id.. pp. V-7/8. 

108 DOT Interim Complaint Procedures. 

109 DOT/OS Survey, Q. 71, p. 45. See table 14.1 for the distribution of these complaints across years. 

110 See table 14.1. 

111 DOT/OS Survey, Q. 74, p. 47. 

112 !hid.. Q. 75, p. 48. 

113 DOT/OS FY 1994 Implementation Plan, FY 1993 Workload and Performance Data, p. 14. 

512 



with Disabilities Act. DOT receives more com
plaints filed under Title II of the Americans with 
Disabilities Act than under any other statute.114 

Outreach and Education 
Outreach and education is OCR's responsibil

ity.115 Outreach and education activities were re
ported to include disseminating Title VI proce
dures, guidelines, and compliance information to 
recipients, grantees, subgrantees, beneficiaries, 
potential beneficiaries, eligible organizations, 
and affected communities. However, there is no 
evidence that DOT performed any of these activi
ties during the last 5 years. The absence of a 
significant outreach and education effort by OCR 
is a serious deficiency. The application of Title VI 
to DOT's federally assisted programs, which often 
involve long-term transportation projects, is un
likely to be obvious to intended beneficiaries or 
members of the public adversely affected by these 
projects. Therefore, a comprehensive outreach 
and education program to inform the public about 
their rights under Title VI is necessary to ensure 
compliance with the law. 

Technical Assistance 
OCR is responsible for providing technical as

sistance to the modal administrations.116 Al
though OCR provides this assistance upon re
quest,117 there is no indication of how OCR pro-

vides it or that OCR has devoted many resources 
to this activity recently. 

Monitoring State Title VI Enforcement 
The Department of Justice's coordination regu

lations direct Federal agencies to monitor States' 
compliance programs for continuing State pro
grams_us A Title VI compliance manual, pub
lished by the Commission in 1966, specifies that, 
as a condition to approval and/or extension of 
Title VI assistance, State-administered continu
ing programs must: 

[p]rovide methods of administration for the program 
designed to assure that the applicant and all recipients 
under the program will comply with all requirements 
imposed by the regulators and include methods of ad
ministration which give reasonable assurance that any 
existing noncompliance will be corrected.119 

Acceptable methods of administration should re
quire recipients to inform beneficiaries of their 
rights, plan for the training and orientation of 
staff, develop procedures for processing com
plaints, establish a program for compliance re
view, and design specific steps for ensuring com
pliance.120 DOT regulations require all 
continuing State programs receiving Federal as
sistance to identify methods of administration 

114 DOT/OS Survey, Q. 28, p. 20. 

115 DOT Order 1000.12, I--4. See also DOT/OS Survey, Q. 25(h), p. 18. 

116 DOT Order 1000.12, p. I--4. 

117 Ibid., Q. 53, p. ~6. The survey response noted that requests for technical assistance had been made bythree States. However, 
the nature and timing ofthe requests were not reported. 

118 28 C.F.R. § 42.410 (1993). 

119 U.S. Commission on Civil Rights, Compliance Officer's Manual: A Handbook ofCompliance PTYJcedures under Title VI ofthe 
Civil Rights Act of1964, October 1966, § 6.311. See chapter 4 for a discussion on the development and use ofthe Commission's 
1966 compliance manual. 

120 Ibid. 
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specifying how they intend to ensure compli
ance.121 

Although responsibility for general oversight, 
coordination, and monitoring ofTitle VI programs 
in State and local governments is divided between 
OCR and the modal administrations, 122 OCR has 
not played a significant role in monitoring the 
Title VI programs in the regions, field offices, or 

123the State and local agencies in recent years. 
The reduced role is attributable to staff cuts and 
policy changes.124 

Staff Training 
OCR and the modal administrations share re

sponsibility for training civil rights staff, program 
managers, and contract and project officers, as 
well as State and local agencies and recipients. 
New OCR staff receive training in compliance 
procedures. OCR provides training to modal ad
ministrations, State and local agencies, and recip
ients as requested.125 

Data Collection and Analysis 
OCR places little emphasis on data collection 

and analysis in its Title VI enforcement efforts. 
For example, OCR currently does not supervise 
enforcement of data collection requirements by 
the modal administrations. Data collection is 
largely the responsibility of the State agencies 

receiving and distributing Federal funds, and is 
not always reliable or consistent.126 Furthermore, 
OCR has difficulty utilizing its new< complaint 
information system (EXTRAK.).127 It explained 
that it "can only put information in but [cannot 
retrieve] the same information in a report for
mat,"128 and that "most of the information re
quests are not maintained by the Departmental 
OCR which results in [OCR] having to request 
information from the modal administration's Of
fices of Civil Rights. "129 Finally, OCR indicated 
that it does not need to "resort" to using statistics 
to determine compliance.130 

Civil Rights Implementation Plans 
The Commission reviewed OCR's 1994 Civil 

Rights Implementation Plan, the only plan sub
mitted to the Department of Justice in several 
years. The plan covers fiscal years 1994 through 
1997.131 Although the Department of Justice 
found that "[the plan] generally provides good 
background material and supporting information, 
but does not describe adequately short-term ob
jectives for the coming year or past progress,"132 

the plan is extremely cursory. Jt follows the De
partment of Justice's guidelines in outline form, 
but does not provide sufficient information in 
most areas for either the DepartmentofJustice or 
the general public to understand OCR's civil 

121 49 C.F.R. § 21.7(b) (1994). 

122 DOT/OS Survey, Q. 25(1), p. 19. See also modal administrations' survey responses, Q. 25(1). 

123 DOT/OS Survey, Q. 25(m), p. 19. 

124 Taylor interview. 

125 DOT/OS Survey. Q. 25(i), pp. 18-19. 

126 Taylor interview. 

127 DOT/OS FY 1994 Implementation Plan, p. 6. 

128 Ibid. 

129 Ibid. 

130 Ibid., p. 7. 

131 DOT/OS FY 1994 Implementation Plan, p. 1. 

132 Catherine O'Brien, Civil Rights Analyst (Coordinator), Coordination and Review Section, Civ.il Rights Division, U.S. 
DepartmentofJustice, memorandumtoMerrilyA. Friedlander,Acting Chief, Coordination and Review Section, Civil Rights 
Division, "Department ofTransportation's (DOT) FY 1994 Civil Rights Implementation Plan Review," Sept. 23, 1994. 
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rights compliance program.133 Also, the plan's re
porting of Title VI activities seems incomplete 
when compared to reporting of activities for Title 
II of the Americans with Disabilities Act.134 Fur
thermore, the goals and objectives laid out in the 
plan are inadequate. Contrary to the Department 
of Justice's guidelines, which require goals in sev
eral areas of the civil rights implementation and 
enforcement process, such as compliance reviews 
and complaint processing, the plan has only one 
long-range goal and one major objective, both of 
which are extremely general.135 The plan is con
fusing in that it contains both "short-term" objec
tives, which are all related to complaint process
ing, and "short-range goals." The short-range 
goals described in the plan are broad and ger1:eral, 
and do not have a timetable for implementation or 
milestones. None of the goals and objectives re
flects a determined effort to improve Title VI 
implementation and enforcement. Finally, the 
plan does not provide budget resource informa
tion or appear to be serving as a management tool 
for OCR, as required by the Department of 
Justice's guidelines.136 

Progress Since Commission's 
Previous Report on DOT 

In a study ofDOT's civil rights enforcement at 
the Denver International Airport project, the 
Commission found that "Title VI enforcement at 
the Department of Transportation lacks leader
ship and direction. "137 The Commission concluded 
that: 

Civil rights enforcement is neither a top priority nor an 
integral part of the Department of Transportation's 

133 See DOT/OS FY 1994 Implementation Plan, pp. 1-7. 

134 Ibid. 

135 Ibid., p. 8. 

136 DOT/OS FY 1994 Implementation Plan, p. 3. 

primary mission planning. The Secretary of Transpor
tation has delegated authority to the eight modal ad
ministrations to enforce certain civil rights laws and 
programs, but has failed to monitor and assess aspects 
of enforcement such as budget, staff resources, compli
ance reviews, and complaint investigation. As a direct 
consequence, civil rights enforcement at the de
partmental level and within at least one modal admin
istration, the Federal Aviation Administration, is 
grossly underfunded.138 

The Commission also found that OCR was not 
in compliance with DOT internal Order 1000.12, 
which details guidelines for conducting the civil 
rights programs of the modal administrations.139 

To address these findings, the Commission 
urged the Secretary of Transportation to: 

1) Develop a management plan to ensure that 
Title VI onsite compliance reviews are one of 
the major priorities of the various modal ad
ministrations; 
2) Hire additional compliance officers to over
see the civil rights enforcement activities per
taining to Title VI; 
3) Immediately ensure that all modal adminis
trations are conducting Title VI onsite compli
ance reviews and investigations; 
4) Establish a system for reviewing desk audit 
and onsite compliance reviews conducted by 
the modal administrations; and 
5) Establish a single, uniform set of Title VI 
guidelines and operating procedures for con
ducting compliance reviews and investiga
tions.140 

137 USCCR, Enforceme.nt ofEqual Employme.nt and Economic Opportunity Laws and Programs, January 1993, p. 13. 

138 Ibid. 

139 Ibid. 

140 Ibid. 
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TABLE 14.1 
U.S. Department of Transportation Trtle VI Complaints 

1984 1988 
Title VI 56 34 
All complaints 317 290 
Percentage 17.7 11.7 

Source: U.S. Commission on Civil Rights, Survey of 
Federal Executive Branch Departments and Agencies 
Responsible for the Enforcement of Title VI of the Civil 
Rights Act of 1964, December 1993, completed by the 

In August 1993, the Commission wrote the 
Secretary ofTransportation to express continuing 
concerns over the lack of Title VI civil rights 
enforcement at DOT.141 The Commission's letter 
cited the deficiencies in enforcement and th~ lack 
of leadership by management at the departmen
tal level and recommended that OCR take "im
mediate steps" to enforce Title VI vigorously and 
to assist modal administrations in establishing

142effective civil rights enforcement programs. 
The letter also cited correspondence from advo
cacy groups concerning alleged discriminatory ac
tions and impact within DOT's funded pro
grams.143 

The Secretary responded by relating actions 
that the Director of OCR had undertaken to rem
edy some ofthe problems identified and concerns 
raised by the Commission, including: 1) meetings 

1992 1993 
19 36 

379 513 
5.0 7.0 

U.S. Department ·of Transportation, Office of the Secre
tary, Q. 71, p. 45. DOT does not maintain data for the 
years before 1984. 

with modal administrations; 2) release of compli
ance review information for certain fiscal years; 
and 3) an assessment of the staffing requirements 
to enforce an effective Title VI compliance pro

144cess. 
However, the Commission's current study has 

found that little has changed since the 
Commission's 1993 report. According to DOT's 
own recent internal assessment, the Title VI en
forcement process in OCR is "the most compli
cated, the most fragmented, and the most ne
glected at DOT."145 Furthermore, "there is little 
knowledge, understanding or appreciation of the 
enormity of the DOT compliance universe, the 
insufficiency of staff to even marginally address 
mandates, or the vulnerability of DOT and its 
program recipients."146 DOT's Inspector General 
found that "The Title VI area is virtually ignored 

141 Bobby Doctor, Acting Staff Director, U.S. Commission on Civil Rights, letter to Federico Pena, Secretary ofTransportation, 
Aug.17, 1993. 

142 Ibid. 

143 The letter cited the Hispanic Coalition for Airport Fairness and the Nashville, Tennessee branch ofthe National Association 
for the Advancement of Colored People. See ibid. 

144 Federico Pena, Secretary of Transportation, Department of Transportation, letter to Bobby Doctor, Acting Staff Director, 
U.S. Commission on Civil Rights, Aug. 25, 1993. 

145 Consolidation Options, p. 8. 

146 Ibid., quoting Report ofthe DOT External Civil Rights Program Work Group, March 1994, p. i. 

516 



by [OCR} and [operating administration civil 
rights] offices and addressed only with minimal 
effort." The Inspector General singled out the lack 
of postaward compliance reviews and the absence 
of outreach on Title VI as notably deficiencies.147 

DOT, specifically OCR, continues to do almost 
nothing to enforce Title VI. Although DOT im
plements Title VI regulations and DOT's depart
mental orders spell out clearly the department's 
responsibilities, OCR continues to neglect its des
ignated role. 

Findings and Recommendations 
DOT'S Title VI Regulations 
Finding: The U.S. Department of Transporta
tion's (DOT) Title VI regulations form an ade
quate basis for its Title VI compliance and en
forcement program. However, the regulations are 
outdated. As a result, they do not reflect recent 
Title VI developments, such as the Civil Rights 
Restoration Act of 1987 or the move to provide 
increasing amounts of Federal funds through 
block grantprograms. Furthermore, the appendix 
listing DOT's federally funded programs may not 
reflect all of the programs currently funded by the 
Department. For instance, it does not include the 
FAA's airport development aid program or its 
airport improvement program.148 

Recommendation: DOT should update its Title 
VI regulations to reflect recent changes that have 
affected Title VI enforcement, such as the enact
ment of the Civil Rights Restoration Act of 1987 
and the tendency to distribute Federal funds 
through block grant programs. Furthermore, 
each year, DOT should publish an updated list of 

147 DOT Inspector General's Draft Report, p. 15. 

148 See pp. 505-07. 

149 See pp. 502-05. 

150 See p. 505. 

its federally funded programs in the Federal Reg
ister. 

Organization, Budget, _Staffing, and 
Workload-Office of Civil Rights 

Organization 
Finding: DOT's civil rights enforcement program 
has stagnated for the past several years as DOT 
planned and sought to implement a major de
partmental reorganization of its civil rights of
fices. DOT civil rights offices put plans and initia
tives on hold as they awaited a final decision on 
how DOT's civil rights functions would be restruc
tured. The prospect of upheavals resulting from 
the reorganization has delayed by several years 
any efforts by DOT to make significant improve
ments to its civil rights enforcement program.149 

Recommendation: The Secretary of Transpor
tation should exert personal leadership to ensure 
that the reorganization of DOT's civil rights of
fices does not impede DOT's civil rights program 
any longer. As the Department reorganizes, it 
should simultaneously take steps to enhance its 
day-to-day civil rights enforcement activities. 
Finding: The current organizational structure of 
DOT's external civil rights enforcement program 
does not give the Office of Civil Rights (OCR) 
adequate control over the Department's Title VI 
enforcement program. Civil rights staff in the 
DOT modal administrations do not report to the 
Director of OCR; rather, they report to the DOT 
administrators. DOT has proposed consolidating 
all of DOT's external civil rights enforcement 
functions within OCR. DOT's 1996 budget re
quest includes a request for funding to accomplish 
this consolidation. 150 
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Recommendation:DOT should continue to pur
sue and Congress approve funding for consolida
tion of DOT's external civil rights activities. 
Under the consolidation, OCR should consist of a 
headquarters office devoted to providing coordi
nation and oversight for DOT's external civil 
rights activities and regional offices charged with 
carrying out day-to-day civil rights enforcement 
responsibilities. 

The OCR headquarters external civil rights 
office should be separate from OCR's headquar
ters office assigned to internal civil rights activi
ties. It should be modeled after the Department of 
Education's Office for Civil Rights. It should have 
three separate components devoted to policy de
velopment, program planning and data analysis, 
and oversight of OCR's regional offices' external 
civil rights activities. The policy development unit 
should be responsible for developing regulations, 
guidelines, policies, and procedures for DOT's ex
ternal civil rights program and interacting with 
other government agencies. The program plan
ning and data analysis office should prepare bud
gets and develop management and enforcement 
plans for DOT's external civil rights program, 
develop and maintain data systems to track 
DOT's civil rights activities, and conduct civil 
rights analyses of DOT's federally assisted pro
grams. The oversight office should provide techni
cal assistance and training to regional civil rights 
staff and conduct regular onsite and desk-audit 
reviews ofOCR's regional civil rights offices. 

OCR's regional offices should have separate 
units devoted to external civil rights compliance 
and enforcement activities. These units should be 
charged with conducting postaward desk-audit 
and onsite reviews of recipients, processing com
plaints of discrimination, conducting outreach 
and education, and providing technical assistance 
to recipients. 

Budget, Staffing, and Workload 
Finding: Although OCR's budget is a separate 
line item in the Office of the Secretary's budget, 

151 Seep. 509. 

152 Seep. 509. 

153 See pp. 511-12. 

DOT does not have the capability of tracking 
OCR's expenditures on various civil rights func
tions. Therefore, OCR does not have the infor
mation system necessary to support sound :man
agement decisionmaking.151 
Recommendation: OCR should develop and im
plement an information management system that 
permits it to track its expenditures and workload 
separately for each civil rights statute and for 
different types of activities (e.g., complaint proc
ess, outreach and education, etc.). OCR should 
use the information management system to pre
pare an annual civil rights enforcement plan 
showing specifically what it intends to accomplish 
within the year and what resources it plans to 
use. 
Finding: Out ofa total of21 full-time equivalent 
positions, OCR allocates just 1 to external civil 
rights compliance and enforcement activities. 
One staff person cannot perform all of the func
tions for which OCR is responsible.152 
Recommendation: DOT must commit addi
tional resources to OCR's external civil rights 
activities. 

Directives, Guidelines, Policies, and 
Procedures 
Finding: DOT Order 1000.12 is a comprehensive 
civil rights directive that clearly specifies the 
Title VI responsibilities of OCR and the modal 
administrations. It covers most essential compli
ance and enforcement activities, including appli
cation reviews, employment covered by Title VI, 
compliance reviews, complaint investigation, 
recordkeeping and reports, and methods of ob
taining informal resolutions. Thus, the order 
forms a sound basis for DOT's Title VI compliance 
and enforcement program.153 However, DOT does 
not comply with large portions of the order. 
Recommendation: DOT should conduct an 
analysfa to determine how it could carry out fully 
DOT Order 1000.12. Ifthe study determines that 
additional resources are needed, either in OCR or 
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in the modal administrations, DOT should com
mit the needed resources to Title VI enforcement. 
Finding: Except for issuing DOT Order 1000.12 
and two more general civil rights directives, OCR 
has failed to fulfill its policy development role. It 
has issued no policy statements on Title VI. For 
instance, it has not issued a statement analyzing 
the implications of the Civil Rights Restoration 
Act for DOT's Title VI enforcement.154 

Recommendation: OCR should actively engage 
in developing and issuing civil rights standards 
and policies for DOT. To do this, OCR needs a 
specialized policy development unit that does not 
have civil rights compliance and enforcement re
sponsibilities. 

Process of Title VI Enforcement 
Outreach and Education 
Finding: Although DOT Order 1000.12 gives 
OCR responsibility for conducting outreach and 
education, OCR has not performed outreach and 
education activities during the last 5 years.155 

Recommendation: OCR should commence an 
active outreach and education program. OCR 
should develop a strategy to ensure that the pub
lic is informed about DOT's programs and their 
right1;1 and responsibilities under Title VI. The 
strategy should outline. the relative responsibili
ties of OCR and the modal administrations. OCR 
should be responsible for developing and dissem
inating informational materials, such as bro
chures and posters, in English and in other lan
guages. The modal administrations should be 
responsible for ensuring that information on their 
programs and general information on Title VI is 
readily available to their recipients, program par
ticipants, intended beneficiaries, and the public. 

154 Seep. 512. 

155 Seep. 513. 

156 Seep. 513. 

157 Seep. 510. 

Technical Assistance 
Finding: OCR provides technical assistance to 
the modal administrations only upon request. It 
does not provide technical assistance on a regular 
basis, nor does it provide technical assistance as 
changing circumstances warrant it.156 

Recommendation: OCR should take a more ac
tive role in providing technical assistance to the 
modal administrations. Technical assistance 
should be offered on a regular basis, during the 
course of onsite oversight and monitoring reviews 
of the modal administration's Title VI programs 
and also when new circumstances warrant addi
tional assistance. _For instance, if Congress 
changes DOT's federally assisted programs into 
block grant programs, OCR should provide the 
modal administrations with technical assistance 
on how to enforce Title VI for block grant pro
grams. 

Oversight of the Modal Administrations 
Finding:Although oversight of the modal admin
istrations is one of OCR's chief responsibilities, 
OCR has not provided any general oversight, 
monitoring, or coordination of its Title vi pro
grams with the modal administrations or the ad
ministrations' regionai and field office staff for at 
least the last 5 years. Thus, DOT does not evalu
ate the modal administrations to ensure that they 
are adequately enforcing Title VI and other civil 
rights statutes.157 

Recommendation: OCR should actively carry 
out its coordination and oversight role. OCR 
should communicate regularly with the modal 
administrations, offering them policy interpreta
tions, technical assistance, and staff training. 
OCR should require each modal administration to 
submit annual Title VI self-assessments, and 
OCR should review and evaluate these reports. In 

519 



addition, OCR should conduct regular onsite mon
itoring and evaluation reviews of the modal ad
ministrations. These reviews should include in
terviews with staff in the modal administrations' 
civil rights offices, regional offices, and field of
fices; interviews with program participants; and 
onsite reviews of selected recipients. In conduct
ing these reviews, OCR should evaluate the 
modal administrations' Title VI directives, poli
cies, and procedures; their data collection, re
porting, and analysis systems; the quality of their 
compliance reviews and complaint investigations; 
the training and experience levels of their staff; 
and their technical assistance and outreach and 
education programs. Onsite reviews should result 
in thorough reports evaluating and recommend
ing improvements to the modal administrations' 
Title VI programs. Where necessary, OCR should 
offer technical assistance and provide staff train
ing necessary to upgrade the programs. 

Oversight of Continuing State 
Programs 
Finding: Although many Title VI compliance 
functions are carried out by DOT's State recip
ients, OCR does not play a significant role in 
monitoring the Title VI programs in State or local 
agencies.158 

Recommendation: OCR should take a more ac
tive role in monitoring the Title VI activities of 
DOT's State recipients. OCR should visit and 
evaluate the Title VI programs of State recipients 
in conjunction with onsite oversight and monitor
ing reviews of the modal administrations. Where 
OCR determines that the State programs are de
ficient OCR should provide any necessary techni
cal as;istance and ensure that the modal admin
istration funding the State recipient takes the 
necessary steps to ensure that States Title VI 
programs are adequate. 

158 Seep. 514. 

159 See p. 514. 

160 See pp. 514-15. 

Data Collection, Reporting, and 
Analysis 
Finding:Although OCR incorporated data collec
tion, reporting, and analysis in .DOT Order 
1000.12, it does not ensure that the modal admin
istrations collect and analyze data, nor does ituse 
data in evaluating the modal administrations' 
Title VI programs.159 

Recommendation: OCR should ensure that all 
DOT modal administrations incorporate data col
lection, reporting, and analysis into their Title VI 
programs, as required by DOT Order 1000.12. 
OCR should review and assess the modal 
administrations' data systems during the course 
of onsite monitoring and evaluation reviews of the 
administrations' Title VI programs. In addition, 
OCR should require the modal administrations to 
incorporate an analysis of the data they receive 
from their recipients in their annual Title VI self
assessments. OCR should review these analyses 
to ensure that the modal administrations are 
making full use of data collection and analysis in 
their Title VI programs. 

Civil Rights Implementation Plans 
Finding: In fiscal year 1994, OCR submitted a 
Civil Rights Implementation Plan for the first 
time in several years. The plan does not fulfill the 
objectives outlined in the U.S. Department of Jus
tice's "Guideline for Agency Implementation 
Plans Required by Executive Order 12,250, 'Lead
ership and Coordination on Nondiscrimination 
Laws."' It does not provide sufficient information 
for the Department of Justice or the public to gain 
an understanding of DOT's civil rights en
forcement program; its goals and objectives are 
vague; and OCR is not using the plan as a man
agement tool.160 

Recommendation: OCR should develop its Civil 
Rights Implementation Plans in conformance 
with the Department of Justice guidelines. In 
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particular, OCR's Civil Rights Implementation 
Plans should provide a broad outline of OCR's 
Title VI enforcement program, including its 
scope, its organization, its budget and staffing, 
and the extent to which it conducts various civil 
rights activities. Furthermore, the plans should 
develop the goals and objectives section and the 
progress report section in accordance with the 
Department of Justice's mandate that the plans 
be used as a management tool by OCR. Thus, 
goals and objectives should be precise, have spe
cific timeframes for accomplishing them, and be 
based on a realistic assessment of budget and 
staff resources available for civil rights enforce
ment. 

Obligations of the Modal 
Administrations 

DOT Order 1000.12 confers on each DOT mo
dal administration the responsibility to ensure 
that its federally assisted programs are in compli
ance with Title VI. Each modal administration 
must develop and submit to OCR for review a 
Title VI program for each of its federally assisted 
programs, with procedures and requirements 
that ensure that its recipients are in compliance. 
The modal administrations are responsible for 
assigning sufficient personnel to "implement fully 
and ensure compliance with its civil rights pro
gram."161 

Preaward Reviews 
DOT Order 1000.12 requires that each modal 

administration ensure that all applicants for fi-

161 DOT Order 1000.12., p. I--5. 

162 Id., pp. I--5, I-7. 

nancial assistance under its programs submit 
DOT's "Standard Title VI Assurance." Further
more, the modal administration must review each 
application for funding and prepare a written 
determination as to whether the applicant is in 
compliance with Title VI and other civil rights 
statutes.162 DOT Order 1000.12 further provides 
the types of information that the modal admin
istration should require of applicants to assist it 
in reaching determinations of probable compli
ance or noncompliance.163 When a modal admin
istration cannot determine probable compliance 
based on a review of the information submitted by 
the applicant, the order directs the modal admin
istration to conduct an onsite preaward review. 164 

The order provides that no application for as
sistance shall be approved "unless the office of 
civil rights of the [modal administration] has 
found in its written determination that the appli
cant is in probable compliance or that the project, 
program, or activity is consistent with the 
[administration's] Title VI program. "165 When an 
applicant is found in probable noncompliance, the 
order directs the modal administration to attempt 
to resolve the problem infonnally and· reach a 
written preaward agreement specifying terms 
and -conditions for the receipt of assistance.166 The 
Director of OCR must review all findings of non
compliance.167 

Postaward Reviews 
DOT Order 1000.12 directs each modal admin

istration to: 

163 See discussion on data collection and reporting requirements below. 

164 DOT Order 1000.12, pp. IV-3-IV--4. 

165 Id., p. I-7. 

166 Id., p. III-3. 

167 Id., p. IV--4. 
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establish and maintain an effective program of post
award compliance reviews with respect to programs 
and activities which have been furnished Federal fi
nancial assistance. Such reviews are to include periodic 
submission of compliance reports by recipients and 
onsite reviews.168 • • 

The order directs the modal administrations to 
review compliance reports169 submitted by recip
ients to determine if recipients have potential 
compliance problems. When the modal admin
istration suspects possible noncompliance, it 
should conduct an onsite compliance review of the 
recipient.170 

Generally, the modal administrations' civil 
rights offices should conduct onsite compliance 
reviews.171 Specifically: 

The review shall include personal interviews with per
sons in the applicant's or recipient's organization/bene
ficiaries. It may also include interviews with persons 
who have relevant information or views concerning the 
recipient. The reviewer shall also visit the project or 
facility site and obtain all statistical and documentary 
materials needed to make a determination of compli
ance or noncompliiµice. The findings, conclusions, and 
recommendations, with supporting rationale, should be 
set forth in a report.172 

The modal administrations must develop stan
dards for assessing applicants' and recipients' 
compliance status.173 

168 Id., p. I-7. See also Id., p. IV-1. 

Complaint Processing 
Until March 1995, the modal administrations 

were required by DOT Order 1000.12 to forward 
all complaints to the Director of OCR.174 OCR had 
the responsibility of processing and investigating 
all complaints. However, the modal adminis
trations were required to attempt to resolve 
complaints informally if possible.175 Since March 
1995, the modal administrations have had pri
mary responsibility for processing Title VI com
plaints. However, they must consult with OCR 
when the complaints in•volve legal or policy issues 
not previously addressed by DOT, and they must 
keep OCR informed of the status of all com
plaints.176 

Data Collection and Reporting 
Requirements 

DOT Order 1000.12 provides guidance on data 
collection activities. The order directs the modal 
administrations to "require information of appli
cants and recipients to determine compliance."177 

The order specifically directs the modal admin
istrations to require of each applicant for DOT 
assistance a "Title VI Assessment," which should 
include the following information: 

• A statistical breakdown by race, color, and national 
origin, sex and disability of persons within the federally 
assisted areas or the population eligible or likely to be 
served or affected by the project; 

169 See discussion below on data collection and reporting requirements for more discussion of the content of the compliance 
reports. 

170 DOT Order 1000.12, p. IV-5. 

171 Id., p. IV-4. 

172 Id. 

173 Id. 

174 Id., p. V-1. 

175 Id.p. V-2. 

176 DOT Interim Complaint Procedures. 

177 Id., p. I--6. 
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• The projected users or beneficiaries of the project; 
• The owners of property to be taken, and persons or 
businesses to be relocated or adversely affected as a 
result of the project; 
• The present or proposed membership of any planning 
or advisory body which is an integral part of the pro
gram or project; 
• The information concerning employment required by 
[chapter III of the order]; 
• The proposed location, and alternative locations, of 
any facilities to be constructed or used in connection 
with the project, together with data concerning the 
composition by race, color, and national origin, sex, and 
disability of the populations of the areas surrounding 
such facilities.178 

The order also directs the modal administrations 
to collect information on lawsuits or complaints 
alleging discrimination against the applicant, any 
applications for financial assistance pending at 
other Federal agencies, and any civil rights com
pliance reviews done of the applicant or proposed 
subgrantees by another agency. 179 

With respect to an applicant's employment rec
ord, the order directs the modal administrations 
to collect from applicants and analyze "the infor
mation necessary to permit the operating element 
to make the determinations regarding the em
ployment practices of the applicant necessary for 
a finding respecting probable compliance."180 At a 
minimum, this information should include: 

• A statistical breakdown by race, color, and national 
origin of that portion of the applicant's workforce that 
is or is likely to be involved in any manner, either 
directly or indirectly, in the preparation of the applica
tion for Federal financial assistance, the handling or 

178 Id., pp. IV-1-IV-2. 

179 Id., p. IV-2. 

180 Id., pp. III-2, III--3. 

181 Id., p. III--3. 

182 Id., p. IV-5. 

183 Id. 

use of such funds. The breakdown shall be by job titles, 
grouped as necessary for work of comparable difficulty 
and responsibility; 
• A listing of the number and types of employment 
openings that are expected to be created in connection 
with the federally assisted work including those that 
will not be reimbursed directly from Federal funds; 
• A cumulative listing of employment actions, includ
ing hirings, firings, promotions, layoffs, training cours
es, for the previous year in that portion of the appli
cant's workforce for which the breakdown is provided; 
• An analysis of the available workforce in the area in 
which the applicant does or may reasonably recruit, 
expressed in terms of race, color, or national origin 
characteristics of the workforce; and 
• A copy of any affirmative action plan pertaining to the 
applicant's employment practices.181 

Finally, the order directs the modal administra
tions to collect semiannual compliance reports of 
all recipients and to prepare guidelines on the 
content of these reports.182 The reports should 
update all information in the Title VI assessment 
and relate progress made by the recipient.183 

Federal Aviation Administration 
The Federal Aviation Administration (FAA) is 

responsible for many aviation-related functions, 
including regulating air commerce to promote 
safety and a strong national defense, controlling 
the Nation's airspace and maintaining an air traf
fic control system, promoting civil aeronautics 
and aviation-related research, and developing 
programs to minimize adverse environmental ef.: 
fects of aviation. 184 

184 Office of the Register and the National Archives and Records Administration, The United States Government Manual 
1994/95 (Superintendent of Documents: Washington, D.C., 1994), p. 462. 
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Federally Assisted Programs 
Although the FAA maintains that it adminis

ters only two federally assisted programs, 185 the 
United States Government's Catalog of Federal 
Domestic Assistance indicates that the FAA ad
ministers four such programs: 

The airport improvement program was created 
in 1979 to assist sponsors, owners, or operators 
of public-use airports in the development of a 
nationwide system of airports adequate to 
meet the needs of civil aeronautics.186 The·FAA 
provides airport improvement program assis
tance through project grants, and advisory ser
vices and counseling to States, counties, mu
nicipalities, U.S. territories and possessions, 
and other public agencies, including Indian 
tribes or pueblos and public and private owners 
ofreliever airports.187 In fiscal year 1993, gross 
obligations under the airport improvement 
program amounted to $1.8 billion to 1,434 new 
grant agreements.188 

The airway science program assists recognized 
colleges and universities in meeting the need 
for facilities and equipment for ajrway science 
curriculum students.189 The types of assistance 

in the program include project grants and the 
use of property, facilities, and equipment.190 

Aviation research grants seek to encourage and 
support innovative and advanced research in 
areas of potential benefit to the long-term 
growth of civil aviation; research on the pre
vention of catastrophic failures; and research, 
development, and implementation of technolo
gies and procedures to counteract terrorist acts 
against civil aviation.191 Colleges, universities, 
and nonprofit institutions are eligible to re
ceive aviation research grants; for-profit organ
izations are limited to grants that involve avi
ation security.192 

The air transportation centers ofexcellence pro
gram conducts long-term continuing research 
in specific areas of aviation-related technol
ogy.193 The FAA provides the program assis
tance through project grants; use of property, 
facilities, and equipment; and the provision of 
specialized services. It restricts the assistance 
to colleges and universities with the financial 
resources to meet statutory requirements for 
matching Federal funds and maintenance of 
effort.194 

185 U.S. Departme~t ofTransportation, Federal Aviation Administration, "Fiscal Year 1994 Civil Rights Implementation Plan," 
p. 2 (hereafter cited as DOT/FAA FY 1994 Implementation Plan). 

186 Office ofManagement and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washingt.on, D.C., 1993), vol. 1, p. 444. 

187 Ibid. 

188 DOT/F AAFY 1994 Implementation Plan, p. 10; Leon C. Watkins, Assistant Administrator for Civil Rights Federal Aviation 
Administration, U.S. Department of Transportation, letter to Frederick D. Isler, Acting Assistant Staff.Director for Civil 
Rights Evaluation, U.S. Commission on Civil Rights, Apr. 19, 1995, enclosure, p. 1 (hereafter cited as Watkins letter, 
enclosure). 

189 Ibid., p. 446 .. 

190 Ibid. 

191 Ibid. 

192 Ibid., p. 447. 

193 Ibid. 

194 Ibid. 
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Organization, Budget, Staffing, and view procedures for the regional administrators. 
FAA/OCR handles all complaints filed with theWorkload 
FAA.199 

Organization and Responslbilitles 
The Office of Civil Rights (FAA/OCR) at the 

FAA has primary responsibility for enforcement 
of Title VI.195 In addition to Title VI, FAA/OCR 
has responsibility for enforcing other civil rights 
statutes pertaining to federally assisted and fed
erally conducted programs and for conducting the 
FMs internal (equal employment opportunity 
and affirmative action) civil rights activities. 
FAA/OCR is also responsible for administering 
the Administration's disadvantaged business pro
gram.196 FAA/OCR is headed by the Assistant 
Administrator for Civil Rights, who reports di
rectly to the Administrator of the FAA.197 

In addition to FAA/OCR, the FMs nine re
gional offices each have civil rights staff who carry 
out most of the FMs day-to-day Title VI enforce
ment activities.198 FAA/OCR does not have 
straight-line authority over the regional civil 
rights staff, who report to the administrators of 
the regional offices. Rather, FAA/OCR provides 
policy guidance to and establishes compliance re-

The Office of Airport Planning and Program
ming of the FAA, under the Associate Admin
istrator for Airports, is responsible for ensuring 
that all grant agreements include Title VI assur
ances.200 The Office of the Chief Counsel also has 
Title VI responsibilities.201 

Several features of the organizational struc
ture of civil rights at the FAA are likely to impede 
Title VI enforcement at the Administration. In 
particular, the head of FMs civil rights office 
does not have direct authority over the civil rights 
staff performing the bulk of the FMs day-to-day 
civil rights enforcement activities, who are re
gional staff and report to regional administrators. 
The FAA indicated that, although the Assistant 
Administrator for Civil Rights does not have line 
authority over the regional civil rights staff, the 
Assistant Administrator "represents the Admin
istrator on Title VI matters" and therefore has the 
requisite authority over the F Ms regional civil 
rights sta:ff.202 However, the evidence that the 
FAA civil rights offices did not carry out 

195 Ibid., p. 3. 

196 See ibid., pp. 1, 3. FAA/OCR is responsible for enforcing the following civil rights provisions: sections 505(d), 51l(a), 51l(h), 
and 520 of the Airport and Airway Improvement Act of 1982, Pub. L. No. 97-248, 96 Stat. 671-702 (codified as .amended in 
scattered sections of49 U.S.C.); section 30 of the Airport and Airway Development Act of 1970, Pub. L. No. 91-258, 84 Stat. 
219 (codified as amended in scattered sections of 49 U.S.C.); Title IX ofthe Education Amendments Act of 1972, 20 U.S.C. 
§§ 1681-1688 (1988); and the Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988). The FANs Office of Airport 
Safety and Standards has responsibility for section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 & Supp. V 
1993). 

197 U.S. Commission on Civil Rights, Survey of Federal Executiue Branch Departments and Agencies Responsible for the 
Enforcement ofTiae VI ofthe Ciuil Rights Actof19.64, December 1993, completed by the U.S. Department of Transportation, 
Federal Aviation Administration, Q. 20, p. 17 (hereafter cited as DOT/FAA Survey); DOT/FAA FY 1994 Implementation 
Plan,p.3. 

198 DOT/FAA FY 1994 Implementation Plan, p. 3. 

199 Ibid. 

200 DOT/FAA Survey, Q. 21, p. 17. 

201 Ibid., Q. 25(b), p. 19. 

202 Watkins letter, enclosure, p. 2. By FAA order, the Assistant Administrator for Civil Rights, formerly entitled the Director 
of Civil Rights, is "delegated authority to act for, represent and speak for the Administrator" on Title VI matters. U.S. 
Department of Transportation, Federal Aviation Administration, "Nondiscrimination in Federally Assisted Programs of 
FAA," Order 5100.30, Oct. 27, 1976, p. 4 (hereafter cited as DOT/FAA Order 5100.30). 
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FAA/OCR's plans to conduct two onsite compli
ance reviews in each region203 belies this claim. A 
direct reporting relationship between the Assis
tant Administrator and the FANs civil rights 
staff would likely result in a closer nexus between 
FAA/OCR's planning and the regional staff's exe
cution of these plans. 

Second, FAA/OCR is not only responsible for 
external civil rights enforcement, but also has 
responsibility for DOT's disadvantaged business 
enterprise program and internal equal employ
ment opportunity matters. FAA/OCR's other re
sponsibilities may make it difficult for FAA/OCR 
to focus the needed attention on Title VI enforce
ment activities. 

One positive feature of the organizational 
structure of civil rights at the FAA, however, is 
that the Director of FAA/OCR reports directly to 
the Administrator. As a result, FAA/OCR has the 
necessary status within the FAA to ensure that 
civil rights enforcement. is given the necessary 
attention. 

Budget, Staffing, and Workload 
The FAA does not have a separate budget allo

cation for Title VI enforcement or external civil 
rights enforcement generally. 204 Thus, the FAA 

203 See discussion below, p. 531. 

204 Ibid., Q. 34, p. 28. 

does not have in place an important management 
tool that would allow FAA/OCR to track expendi
tures in its various areas of responsibility, as well 
as make informed plans for future resource allo
cations. Furthermore, the FAA was unable to pro
vide estimates of expenditures for several import
ant categories.205 In fiscal year 1993, the FAA 
allotted approximately $1.508 million ofits $9 bil
lion budget for civil rights enforcement, including 
both internal and external civil rights activi
ties.2os 

According to the FAA, in 1981, DOT had a 
reduction in force that downsized F AA/OCR207 

The FAA did not provide further information on 
the reduction in force. 

In fiscal year 1993, FAA/OCR had 17 staff 
members, of whom 10 worked on internal civil 
rights matters and 2 on external civil rights en
forcement.2°8 The two staff members assigned to 
external enforcement provide guidance and direc
tion to regional staff, and process the 5-10 exter
nal civil rights complaints the FAA receives each 
year.209 The FAA's nine· regional civil rights 
offices had a total of 54 full-time equivalent posi
tions (FTEs).210 Altogether, theFAAhad 75FTEs 
assigned to civil rights responsibilities.211 

205 Ibid., Q. 34, p. 29. The Commission requested information on budget expenditures for the following areas: 1) Total 
expenditures on Title VI civil rights programs; 2) Expenditures on Title VI preaward (desk-audit) reviews; 3) Expenditures 
for Title VI technical assistance; 4) Expenditures for Title VI training; 5) Expenditures for Title VI postaward (desk audits) 
reviews; 6) Expenditures for Title VI onsite compliance reviews; 7) Expenditures for Title VI complaint processing; and 8) 
Expenditures for Title VI administrative proceedings (e.g. sanctions, litigation). See ibid. 

206 Ibid., Q. 33, p. 26. 

207 Ibid., Q. 26, p. 21. 

208 Ibid. See also U.S. Department of Transportation, Review ofCivil Rights Consolidation Options, April 1994 (hereafter cited 
as Consolidation Options) and Watkins letter, enclosure, p. 12. 

209 Consolidation Options, p. 9. 

210 DOT/FAA Survey, Q. 37, p. 33. DOT's task force report on consolidation options reported that the FAA regional offices had 
a total of58 FTEs. Consolidation Options, Appendix 6. 

211 Consolidation Options, Appendix 6. 
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In fiscal year 1994, FAA/OCR had a total of 15 
staff members, 14 of whom worked on internal 
civil rights matters. Therefore, FAA/OCR had 
only one FTE devoted to external civil rights en
forcement activities, including Title VI, during 
that year.212 The 1994 staffing levels reflect a 
decline in FAA/OCR's staff size since 1993. 

The FAA indicated that its workload increased 
when two additional compliance responsibilities 
shifted to the administration.213 First, in 1980 
DOT issued a new departmental minority and 
women business enterprise (MBE/WBE) rule.214 

In 1988 the agency changed the MBE/WBE pro
gram to a disadvantaged business enterprise 
(DBE) program for federally assisted contract
ing.215 Second, in 1992, DOT issued a new subpart 
F to the DBE rule, which established require
ments for DBE participation in airport conces
sions. 216 

Regulations, Guidelines, Policies, and 
Procedures 

The FAA operates under the provisions of 
DOT's Title VI regulations.217 The FAA indicated 

thatDOT'sTitle VI regulations shouldbe updated 
to include in the appendix, which lists the De
partment's federally assisted programs, two addi
tional airport grant programs, the airport devel
opment aid program and the airport improvement 
program.21s 

In addition to DOT's Title VI regulations, the 
F AA's Title VI compliance and enforcement pro
gram operates under FAA Order 5100.30, "Non
discrimination in Federally Assisted Programs of 
FAA" FAA Order 5100.30 details the responsibil
ities ofthe Administrator, the AssistantAdminis
trator for Civil Rights, the regional civil rights 
staff, and other FAA offices.219 It also specifies the 
obligations of FAA recipients.220 Finally, it con
tains procedures for the FAA's postaward reviews 
of recipients and procedures for effecting compli
ance.221 These procedures specify that major air
port authorities are to be given onsite reviews 
annually. Lesser airports are to be given desk
audit reviews annually and onsite reviews period
ically. 222 Although FAA Order 5100.30 requires 
the FAA to collect Title VI assurances for all 
applicants prior to releasing funding, it does not 

212 Leon C. Watkins, Assistant Administrator for Civil Rights, FederalAviation Administration, U.S. Department ofTranspor
tation, memorandumto Antonio J. Califa, Director of Civil Rights, Office of the Secretary, U.S. Department ofTransporta
tion, "Request from U.S. Commission on Civil Rights," Sept. 26, 1994 (hereafter cited as Watkins memorandum). 

213 DOT/FAA Survey, Q. 27, p. 21. 

214 Ibid. 

215 Ibid. 

216 Ibid; Watkins letter, enclosure, p. 3. 

217 49 C.F.R. Part21 (1994). 

218 Ibid., Q. 4, p. 6. These two programs were createdbylegislationenacted after the promulgationofDOT'sTitleVI regulations, 
49 C.F.R. Part 21. The airport development aid program was created by the Airport and Airway Development Act of 1970, 
Pub. L. No. 91-258, 84 Stat. 219 (codified as amended at 49 App. U.S.C. §§ 1701, 1711-1717 (1988), repealed lry Pub. L. No. 
97-248, § 523(a), 96 Stat. 324, 695). The airport improvement program later replaced the airport development aid program 
in 1982. See Pub. L. No. 97-248, 96 Stat. 324, 671 (codified as amended at 49 U.S.C. §§ 2201-2227 (1988 & Supp. V1993)). 

219 DOT/FAA Order 5100.30, pp. 4, 5. 

220 Ibid., p. 7, Appendix 1. 

221 Ibid., pp. 11-26. 

222 Ibid., pp. 15-18. 
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require the FAA to conduct preaward reviews of 
applicants.223 

FAA Order 5100.30, which was issued in 1976, 
before either the Supreme Court decision in Grove 
City v. Bell224 or the enactment of the Civil Rights 
Restoration Act of 1987, contains provisions lim
iting the FANs Title VI jurisdiction that are con
trary to the Civil Rights Restoration Act. In par
ticular, the order limits the FANsjurisdiction to 
"that portion of the recipient which is actually 
involved in the project for which the grant is 
made.... The F AA's jurisdiction is limited to that 
portion of the governmental unit which is en
gaged in administering and operating air
ports.'>225 In an example, the order indicates that, 
even though Chicago's department of aviation de
pends on that city's purchasing office because it 
does not have its own purchasing authority, the 
purchasing office is not under the F ANs jurisdic
tion. 226 However, the Civil Rights Restoration Act 
made clear that an agency's jurisdiction under 
Title VI is not limited as described in this exam
ple. Because discrimination in the purchasing of
fice clearly could "infect" the grants made by the 
city's department of aviation, the FAA has clear 
jurisdiction over the purchasing office. 

With respect to the coverage of employment 
discrimination by Title VI, the order holds, "Em
ployment is covered only when discrimination in 
services to the public results from discriminatory 
hiring practices."227 However, FAA/OCR appears 

223 See ibid., p. 9. 

224 465 U.S. 555 (1984). 

225 DOT/FAA Order 5100.30, p. 11. 

22s Ibid., p. 12. 

227 Ibid., p. 3. 

228 See Watkins letter, enclosure, p. 5. 

generally to dismiss its authority under Title VI 
over employment discrimination without consid
ering whether discriminatory hiring practices 
cause discrimination in services to the public.228 
The Assistant Administrator chided the Commis
sion for "assum[ing] that Title VI provides author
ity to enforce employment nondiscrimination ac
tivities conducted under the [airport improve
ment program]," continuing that since 
"[p]rovision of employment opportunities is not 
considered by the FAA to be a primary objective 
ofthe [airport improvement program] ..., Title VI 
and DOT regulation 49 CFR Part 21 have not 
been used by the FAA to review the employment 
practices of airport sponsors." Thus, the FAAdoes 
not appear to consider whether employment dis
crimination by airport sponsors harms program 
beneficiaries, such as airport users and individ
uals living in areas surrounding the airport. Fur
thermore, in not regarding the purpose ofits pro
grams to be the provision ofemployment, the FAA 
overlooks that persons employed in the construc
tion and operation of an airport are major benefi
ciaries of the FANs program and, as such, should 
·be protected against employment discrimination 
by Title VI. 229 

In addition to FAA Order 5100.30, ·the FAA 
disseminates an advisory circular on "Civil Rights 
Requirements for the Airport Improvement Pro
gram.'>230 The advisory circular explains to recip
ients their obligations under various civil rights 

229 Although the FAA disputes the application of Title VI to employment discrimination in its programs, it does consider 
employment discrimination under section 30 of the Airport and Airway Development Act of 1970. See Watkins letter, 
enclosure, p. 5. 

230 U.S. Department ofTransportation, Federal Aviation Administration, "Civil Rights Requirements for the Airport Improve
ment Program," AC No.150/5100-15A, Mar. 31, 1989 (hereafter cited as DOT/FAAAdvisocy Circular 150/5100-15A. 
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statutes, provisions, and regulations, including 
Title VI. It provides specific examples of prohib
ited discrimination, such as, "There must be the 
same degree of service offered on a nondiscrimi
natory basis by: fixed base operators, restaurants, 
snack bars, gift shops, ticket counters, baggage 
handlers, car rental agencies, or limousines and 
taxis franchised by the airport sponsor, insurance 
underwriters, and other businesses catering to 
the public at the airport."231 According to the 
FAA, the advisory circular, in addition to being 
"one of the FAA:s main sources of technical assis
tance to airport sponsors," also is "regularly pro
vided to program beneficiaries."232 

The FAA has an internal memorandum detail
ing its preaward review procedures. 233 In addi
tion, in July 1994, the FAA issued guidelines 
indicating that revenue collected by a public 
agency from passenger facility charges does not 
constitute "Federal financial assistance" and 
therefore is not covered by Title VI.234 

Thus, the FAA has issued some basic Title VI 
guidelines and procedures. However, the FAAhas 
not been active in developing Title VI policies and 
has not responded to Title VI developments, such 
as the enactment of the Civil Rights Restoration 
Act of 1987. The FAA has neither issued policy 

231 Ibid., section 2(12)(b)(3). 

232 Watkins letter, enclosure, p. 4. 

233 DOT/FAA FY 1994 Implementation Plan, p. 4. 

guidance explaining the Civil Rights Restoration 
Act's clarification that jurisdiction under Title VI 
is not restricted to the specific program it funds, 
nor has it amended FAA Order 5100.30 to that 
effect. 

Process of Title VI Enforcement 
Preaward Reviews 

Each Regional Airports Division must ensure 
that appropriate Title VI assurances are exe
cuted.235 However, the FAA regional office civil 
rights staff are responsible for conducting pre
award reviews. 236 

The FAA regional civil rights offices must con
duct preaward reviews under FAA procedures 
when the project: 1) requires the preparation ofan 
environmental impact statement; 2) involves the 
location of an airport, an airport runway, or major 
runway extension; or 3) causes the relocation of 
any residence, business, or tenant.237 Preaward 
reviews include a desk-audit review of public 
hearing records, environmental impact state
ments, and other records, and when necessary, a 
site visit to the proposed project.238 

A memorandum from the Director of FAA/OCR 
to the regional office directors outlines the FAA 

234 U.S. Department of Transportation, Federal Aviation Administration, Office of Civil Rights, "Guidance on Civil Rights 
Requirements for the Passenger Facility Charge Program," July 1994. 

235 Watkins memorandum, p. 2. 

236 Dave Micklin, Compliance Officer, Office ofCivil Rights, Federal Aviation Administration, U.S. Department ofTransporta
tion, interview in.Washington, D.C., Sept. 20, 1994, p. 2 (hereafter cited as Micklin interview). 

237 DOT/FAA FY 1994 Implementation Plan, p. 4. 

According to the 1994 Civil Rights Implementation Plan, the FAA did not perform pre award reviews for FAA Regulation 14 
C.F.R. Part 152, Subpart E because ofan absence ofcomplaints. FAA also reported that ifinstances ofnoncompliance or the 
frequency ofcomplaints increase, the policy will be "reexamined." Ibid. 

238 Ibid. 
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procedures for conducting Title VI application re
views.239 The procedures apply to applications for 
assistance made under the Airport and Airway 
Improvement Act of 1982.240 According to the 
memorandum, when a recipient or applicant se
lects the site or location of facilities, it may not do 
so ifthe purpose or effect is discrimination under 
any of its federally funded programs or if the 
purpose or effect defeats or substantially impairs 
the accomplishment of Title VI's objectives.241 

When determining compliance, the regional 
civil rights offices should consider the following 
factors, as appropriate: 

(1) Whether the location of the proposed project 
will provide service on a nondiscriminatory 
basis; 

(2) Whether the location will have the effect of 
unnecessarily denying access to any persons on 
the basis of prohibited discrimination; 

(3) If a public hearing was held, whether the 
sponsor considered any Title VI issues raised, 
and the conclusions made; 

(4) The determination of the Airport Division 
as to compliance of the project with other grant 

related requirements and the rationale or ne
cessity of selecting the proposed location as 
opposed to the alternatives under" consider
ation; 

(5) If an environmental impact statement was 
prepared, any data concerning the ra~e or na
tional origin of the community affected by the 
project; 

(6) If the project involves relocation, the steps 
taken or proposed by the applicant to guard 
against unnecessary impact on persons on the 
basis of race, color, or national origin; and 

(7) Whether persons will be displaced or relo
cated on a nondiscriminatory basis.242 

Ifthe regional civil rights office determines that a 
project is in noncompliance, it may defer action on 
the application pending completion of a hearing 
and other due process. 243 

The FAA conducted only 10 preaward reviews 
in 1992 and 1993:·5 in fiscal year 1992 and 5 more 
in fiscal year 1993. 244 

The FAA indicated that only one of its regional 
offices conducted a preaward review during fiscal 
year 1994. The Northwest Mountain Region 

239 Leon C. Watkins, Director ofCivil Rights, Federal Aviation Administration, U.S. Department ofTransportation, memoran
dum to regional directors, "Pre award Title VI Procedures," Apr. 1, 1983 (hereafter cited as DOT/FAA Preaward Procedures). 

240 49 U.S.C. §§ 2204(d),2210(a)(l7) (1994). 

241 DOT/FAA Preaward Procedures. Another criterion can be found in Appendix C(a)(l)(vii)which states, "Where there are two 
or more sites have equal potential to serve the aeronautical needs of the area, the airport sponsor shall select the site least 
likely to adversely affect existing communities. Such site selection shall not be made on the basis ofrace, color, or national 
origin." Ibid. 

242 Ibid. 

243 DOT/FAA FY 1994 Implementation Plan, p. 4. 

244 DOT/FAA Survey, Q. 41(e), p. 36. The FAA reported in its survey response that it had conducted five preawardreviews in 
1993; however, its 1994 Civil Rights Implementation Plan indicated that it completed three preaward reviews in fiscal year 
1993. See DOT/FAA FY 1994 Implementation Plan, p. 5. 
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conducted a Title VI review of the Port of Seattle 
in anticipation of a proposed major runway proj
ect.245 The Central,246 Western Pacific,247 South
ern,248 Southwest,249 and Great Lakes Regions250 

did not conduct preaward reviews. 
Although the FAA has preaward review proce

dures, it does not have procedures in place to 
determine the effectiveness of its review pro
cess.251 Furthermore, the FAA does not conduct a 
sufficient number of preaward reviews to ensure 
that its federally funded projects are in compli
ance with Title VI. 

Postaward Desk-Audit and Onsite Compliance 
Reviews 

The FAA does not comply with its own order 
requiring annual on site postaward compliance re
views of some airports and, for other airports, 
annual desk-audit reviews and periodic onsite 
reviews.252 

The FAA does not conduct postaward desk
audit reviews.253 Theoretically, the FAA's distri
bution of Federal funds to improve and build air
ports should trigger routine reviews of the recip
ients' compliance with Title VI.254 However, 
review files are incomplete because they do not 
contain information pertaining to the population 

245 Marie Portis, External Program Manager, Northwest Mountain Region, Federal Aviation Administration, memorandum to 
Leon C. Watkins, Assistant Administrator for Civil Rights, Federal Aviation Administration, U.S. Department of Transpor
tation, "Request from U.S. Commission on Civil Rights," Aug. 30, 1994, p. 3. (hereafter cited as Portis memorandum). 

246 Johnnie Terry-Flemming, Manager, Civil Rights Staff, Central Region, Federal Aviation Administration, U.S. Department 
of Transportation, memorandum to Leon C. Watkins, Assistant Administrator for Civil Rights, Federal Aviation Adminis
tration, U.S. Department ofTransportation, "Request from U.S. Commission on Civil Rights," Sept. 13, 1994, p. 2 (hereafter 
cited as Terry-Flemming memorandum). 

247 Rudy Andrade, Manager, Civil Rights Staff, Western Pacific Region, Federal Aviation Administration, U.S. Department of 
Transportation, memorandum to Dave Micklin, Compliance Officer, Office of Civil Rights, Federal Aviation Administration, 
U.S. Department of Transportation, Aug. 29, 1994, p. 2 (hereafter cited as Andrade memorandum). 

248 Lawrence E. Moore, Civil Rights Officer, Southern Region, Federal Aviation Administration, U.S. Department ofTranspor
tation, memorandum to Leon C. Watkins, Assistant Administrator for Civil Rights, Federal Aviation Administration, U.S. 
Department of Transportation, "Request from U.S. Commission on Civil Rights," Aug. 26, 1994, p. 2 (hereafter cited as Moore 
memorandum). 

249 Arturo R. Montoya, Manager, Civil Rights Staff, Southwest Region, Federal Aviation Administration, U.S. Department of 
Transportation, memorandum to Leon C. Watkins, Assistant Administrator for Civil Rights, Federal Aviation Administra
tion, U.S. Department of Transportation, "Request from U.S. Commission on Civil Rights," Aug. 26, 1994, p. 1 (hereafter 
cited as Montoya memorandum). 

250 Bonnie C. Pankalla, Manager, Civil Rights Division, Great Lakes Region, Federal Aviation Administration, U.S. Depart
ment of Transportation, memorandum to Leon C. Watkins, Assistant Administrator for Civil Rights, Federal Aviation 
Administration, U.S. Department of Transportation, "Request from U.S. Commission on Civil Rights," Aug. 25, 1994, p. 3 
(hereafter cited as Pankalla memorandum). 

251 Watkins memorandum, p. 2. 

252 DOT/FAA Order 5100.30, pp. 15-18. 

253 See DOT/FAA Survey, Q. 45, p. 40. 

254 U.S. Commission on Civil Rights, Enforcement of Equal Employment and Economic Opportunity Laws and Programs 
Relating to Federally Assisted Transportation Projects, January 1993, p. 2 (hereafter cited as USCCR, Enforcement ofEqual 
Employment and Economic Opportunity Laws and Programs). 
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characteristics of a covered area, personnel pol
icies, training programs, or referrals to other re
cipients.255 

Similarly, the FAA does not conduct many on
site compliance reviews. The Commission's 1993 
report on DOT's civil rights enforcement activities 
indicated that the "FAA devotes most of its civil 
rights enforcement resources to conducting DBE 
compliance reviews and does not vigorously en
force Title VI or DOT Order 1000.12."256 Little has 
changed since then. The FAA did not conduct any 
onsite compliance reviews in fiscal year 1992257 

and did one such review during fiscal year 
1993.258 In fiscal year 1994, the FAA did not 
conduct any onsite compliance reviews. Although 
the FAA indicated that it planned for each re
gional office to complete two reviews in fiscal year 
1994,259 the Western Pacific, Southern, Great 
Lakes, Central, Southwest, and Northwest Moun
tain Regions each did no reviews.260 

The regional offices attributed the failure to 
conduct compliance reviews to financial and hu
man resource limitations and an increased work
load, owing primarily to the DBE program.261 

However, FAA/OCR appeared to justify the small 

number of reviews by pointing out that "during 
the past 20 years, the FAA has rarely discovered 
instances of discrimination in the provision of 
services or benefits to the airport public in viola
tion of Title VI."262 

Complaint Investigations 
The FAA coordinates its complaint processing 

with the Office of the Secretary's OCR.263 The 
FAA has received very few Title VI complaints in 
recent years. During each of the past 2 fiscal 
years, the FAA received two Title VI com
plaints.264 

In the one resolved Title VI complaint, the FAA 
obtained a commitment from the airport to: 

• make available a tour of a historical black 
cemetery on the airport property; and 
• abide by DOT's regulations at49 C.F.R. Parts 
24 and 25, "Uniform Relocation Assistance and 
Real Property Acquisition for Federal and Fed
erally Assisted Programs;265 

Deficiencies, Remedies, and Sanctions 
The FAA has not found many instances of dis

crimination in its programs.266 However, the FAA 

255 DOT/FAA Survey, Q. 66, p. 48. 

256 USCCR, Enforcement ofEqual Employment and Economic Opportunity Laws and Programs, p. 7. 

257 DOT/FAA Survey, Q. 68, p. 49. 

258 Ibid., Q. 68(b), p. 49. See also DOT/FAA FY 1994 Implementation Plan, FY 1993 Workload and Performance Data, p. 20. 
The FAA subsequently indicated that it had conducted two compliance reviews in fiscal year 1993. Watkins letter, enclosure, 
pp. 5-6. 

259 DOT/FAA FY 1994 Implementation Plan, p. 5. 

260 Andrade memorandum, p. 2; Moore memorandum, p. 2; Pankalla memorandum, p. 3; Terry-Flemming memorandum, p. 3; 
Montoya memorandum, p. 1; Portis memorandum, p. 3. ~ubsequently, the FAA reported that it had conducted three onsite 
compliance reviews during fiscal year 1994. Watkins letter, enclosure, pp. 5-6. 

261 Andrade memorandum, p. 2; Moore memorandum, p. ·2; Pankalla memorandum, p. 2; Terry-Flemming memorandum, p. 3; 
Montoya memorandum, p. 1; and Portis memorandum, p. 3. 

262 Watkins letter, enclosure, p. 6. 

263 Micklininterview. 

264 DOT/FAA Survey, Q. 71, p. 52. The F ANs fiscal year 1994 Civil Rights Implementation Plan indicated that it received three 
Title VI complaints in fiscal year 1993. DOT/FAA FY 1994 Implementation Plan, Workload and Performance Data, pp. 
12-13. 

265 Ibid., pp. 7-8. 

266 Watkins letter, p. 6. 
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reviews have exposed administrative shortcom
ings: 

1) Failure by the airport operator to display 
nondiscrimination posters in the main areas of 
terminal buildings; 

2) Failure by the operator to have available a 
copy of the regulations for any members of the 
public requesting it; 

3) Failure by the airport operator to include 
nondiscrimination provisions in contracts and 
leases in accordance with Title VI provisions; 
and 

4) Failure by the airport operator to forward 
complaints to the FAA267 

According to the FAA, none of its remedies "de
pended on whether the recipients achieved nu
merical objectives or other forms of proportion
ality.268 The FAA has not imposed sanctions, 
because all issues were resolved informally. 269 

Outreach, Education, and Technical Assistance 
The FAA advertises program information at 

covered airports through posters stating that dis
crimination based on race, color, national origin, 

267 DOT/FAA Survey, Q. 67, p. 49. 

268 DOT/FAA FY 1994 Implementation Plan, pp. 7-8. 

269 Watkins letter, enclosure, p. 7. 

270 Ibid., Q. 46, p. 41. 

sex, creed, or handicap in public services and 
employment opportunities is prohibited.270 The 
FAA is the only DOT modal administration that 
publicizes program information in a language 
other than English.271 The FAA requires recipi
ents to display a poster in airports' public areas, 
stating in English and Spanish that discrimina
tion is prohibited in the airport's operations. 272 

The poster also indicates that complaints of em
ployment or services discrimination may be filed 
with F ANOCR. 273 The FAA also provides infor
mation on Title VI, including copies of its regula
tions and advisory circular, in its correspondence 
with individuals who wish to file a complaint of 
discrimination.274 

Technical assistance, which is coordinated 
through the F ANs Office of the Chief Counsel, 
usually includes the interpretation of civil rights 
regulations, as well as the distribution ofits advi
sory circular.275 The FAA regional offices have 
primary responsibility for providing technical as
sistance to recipients,276 and they do this prin
cipally during compliance reviews.277 Since re
gional offices do not conduct frequent compliance 
reviews, the amount of technical assistance most 
recipients receive is limited to receipt of the F ANs 
advisory circular. Although the advisory circular 
provides basic information on recipients' compli
ance requirements, it is not sufficient to assist 

271 DOT/FAA Survey, Q. 4 7, p. 41. The FAA publicizes information in Spanish. 

272 DOT/FAA FY 1994 Implementation Plan, p. 3. 

273 Ibid. 

274 Watkins memorandum, p. 3; Watkins letter, enclosure, p.10. 

275 Ibid., p. 3. 

276 Micklin interview, p. 2. 

277 DOT/FAA FY 1994 Civil Rights Implementation Plan, p. 5. 
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recipients in recognizing some forms of noncom Title VI enforcement activities through self-as
pliance, particularly instances of adverse impact sessment plans. 284 

discrimination.278 According to the Assistant Administrator for 

Staff Training 
In theory, the Office of the Secretary's OCR and 

FAA/OCR conduct training for immediate civil 
rights staff. 279 FAA/OCR and the Office of Airport 
Planning and Programming provide training for 
program managers, contract officers, and project 
officers.280 State and local agencies, as well as 
recipient staff, receive training from the Office of 
the Secretary's OCR, FAA/OCR, the Office of Air
port Planning and Programming, and the region
al civil rights staffs and airport divisions.281 In 
practice, however, FAA/OCR's civj.I rights compli
ance officer provides most of the training for new 
civil rights staff members.282 Whether any sub
stantial training actually occurs, however, is un
clear. 

Monitoring State Title VI Enforcement 
FAA/OCR and an individual designated by the 

particular State or local agency have responsi
bilityfor monitoring the activities of the State and 
local agencies. 283 Recipients cannot report their 

278 See discussion, p. 527, above. 

279 DOT/FAA Survey, Q. 25(i), p. 20. 

280 Ibid. 

281 Ibid. 

282 Micklin interview, p. 3. 

283 DOT/FAA Survey, Q. 25(m), p. 21. 

284 Ibid., Q. 31, p. 24. 

Civil Rights, the only FM su.brecipients "are 
those which participate in the State Block Grant 
Pilot Program authorized by the 1987, 1990, and 
1992 amendments to the Airport and Airway Im
provementAct."285 To date, FAA/OCR has partic
ipated in one evaluation of a State block grant 
program.286 

Data Collection, Reporting 
Requirements, and Analysis 

The FM collects standard DOT Title VI assur
ances from grant applicants.287 However, the FM 
does not require recipients to assess annually 
minority participation in each program and com
pare those figures with the established targets. 288 

Furthermore, the FMdoes not require recipients 
to develop a system for establishing base data or 
to submit annlll!-1 reports.289 

According to the FM's Assistant Adminis
trator for Civil Rights, his office rejected the idea 
of instituting a data collection and analysis sys
tem as infeasible. He argued that it would be 
costly and burdensome to collect information on 

285 Watkins memorandum, p. 2. Implementing regulations for the State block grant pilot program are found in 14 C.F.R. Part 
156 (1993). Under this regulation, States assume responsibility for administration of grants at other than primary airports. 

286 Watkins memorandum, p. 2. This evaluation took place in Illinois, and according to the memorandum: "The FAAis not aware 
of any instances of noncompliance on the part of subgrantees participating in the program. The FAA does not require 
subgrantees to submit Title VI reports." Ibid. 

287 DOT/FAA Survey, Q. 56, p. 44. 

288 Ibid., Q. 61, p. 46. 

289 Ibid., Q. 59, p. 45, Q. 62, p. 47. 
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the race, color, and national origin of airport pas
sengers. Furthermore, he questioned what sort of 
data analysis to conduct once the data were col
lected. He indicated that comparing the racial and 
ethnic background of passengers to that of a tar
get population was impractical, since it was not 
obvious which target population to use. Further
more, he indicated that if minorities were un
derrepresented among airport users relative their 
percentage in the target population, it would not 
indicate discrimination by the airport.290 The As
sistant Administrator's objections to establishing 
a data collection and analysis system are mis
placed. Data on airport users could be gathered 
through occasional surveys, rather than through 
collecting data on every airport passenger. Fur
thermore, the data collection and analysis system 
could also be used to support the FMs preaward 
reviews. For instance, before granting funds for 
airport improvement projects, the FAA could re
quire applicants to submit demographic data on 
the affected community. 

The absence of a data collection and reporting 
system by the FAA is a serious deficiency in its 
Title VI enforcement program. Not only does the 
FAA violate DOT Order 1000.12,291 but, without 
adequate data, it is unable to conduct meaningful 
analyses of the compliance status.ofits recipients. 

290 Watkins letter enclosure, p. 9. 

Civil Rights Implementation Plans 
The FAA developed Civil Rights Implementa

tion Plans for distribution to the civil rights of
fices in its regional offices for the years 1992 and 
1993.292 In addition to these plans, the Commis
sion obtained a copy of the FAA's 1994 Civil 
Rights Implementation Plan from the U.S. De
partment of Justice. Although the plan follows the 
format of the Department of Justice's Civil Rights 
Implementation Plan guidelines,293 the plan did 
not fulfill the three purposes envisioned by the 
Department of Justice.294 The plan does not de
scribe the FAA:s civil rights implementation and 
enforcement program in sufficient detail. For in
stance, it does not indicate how many staff in 
which offices are assigned to external civil rights 
activities. Although it discusses the FAA:s ap
proach to most of the major activities, these dis
cussions rarely amount to more than one sen
tence. They are not sufficiently in depth for the 
Department of Justice to make an assessment of 
the FAA!s civil rights compliance and enforce
ment program. 295 

Although the FAA maintains that it uses the 
plan as a management tool, 296 the plan does not 
contain detailed information about the FAA:s 
budget, staffing, workload, and resources, or indi
cate that the goals and objectives were developed 
based on an analysis of this information.297 Thus, 

291 See pp. 522-33 above for a discussion of the data collection and reporting requirements in DOT Order 1000.12. 

292 The Commission received three plans from the FAA: U.S. Department of Transportation, Federal Aviation Administration, 
"Fiscal Year 1992 Civil Rights Implementation Plan;" U.S. Department of Transportation, Federal Aviation Administration, 
"Fiscal Year 1993 Civil Rights Implementation Plan;" and DOT/FAA FY 1994 Implementation Plan. 

293 U.S. Department ofJustice, "Guideline for Agency Implementation Plans Require~ by Executive O~der_12250, 'Leadership 
and Coordination of Nondiscrimination Laws,"' (no date), pp. 4-11 (hereafter cited as DOC Guideline for Agency Im
plementation Plans). 

294 DOC Guideline for Agency Implementation Plans, pp. 3-4. See chapters 3 and 4 for a discussion of these purposes. 

295 See DOT/FAA FY 1994 Implementation Plan, pp. 1-6. 

296 Watkins letter, enclosure, p. 10. 

297 See DOT/FAA FY 1994 Implementation Plan. 
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the plan does not constitute a civil rights enforce
ment plan. 

The plan indicated that the FAA's long-range 
goal was to enforce the regulations related to 
nondiscrimination in federally assisted pro
grams.298 It listed a number of major objectives 
including: 

1) Resolution of all outstanding complaints by 
the end of fiscal year; 

2) Review of preapplications for DOE projects 
meeting preaward Title VI criteria; 

3) Hold two regional meetings to discuss 
agency policies; 

4) Provide any additional training needed by 
means of two regional visits; 

5) Request that each region conduct two com
prehensive postaward Title VI reviews; 

6) Issue guidance concerning the applicability 
of 49 C.F.R. Part 21 to PFC-funded projects; 
and 

7) Disseminate technical assistance materials 
to ensure that recipients, their tenants, and 
contractors that provide services to the public 
adhere to nondiscrimination provisions of 
grant agreement assurances and lease 
clauses.299 

The short-term objectives for fiscal year 1994 
were sufficiently specific and incorporated mile
stones for completing them, as required by the 
Department of Justice. 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The organizational structure of civil 
rights enforcement at the Federal Aviation Ad
ministration (FAA) has several deficie:r:icies. First, 
FAA's Office of Civil Rights (FAA/OCR) does not 
have a separate unit devoted to external civil 
rights enforcement activities, including Title VI. 
As a result, resources for Title VI enforcement 
have declined as other civil rights enforcement 
activities, such as DOT's disadvantaged business 
enterprise program, took precedence. Second, the 
regional staff, who carry out most of the day-to
day civil rights enforcement activities, do not re
port to the Director of FAA/OCR. Third, the re
gional staff are not specialized, and thus none is 
able to develop sufficient expertise and focus suf
ficient attention to Title VI matters to ensure 
adequate Title VI enforcement. One positive fea
ture ofthe organizational structure of civil rights 
enforcement at the FAA is that the Director of 
FAA/OCR reports directly to the Administrator of 
FAAaoo 
Recommendation: The FAA should restructure 
its civil rights enforcement so that all staff en
gaged in civil rights enforcement activities, in
cluding staff in the FAA regions, report to the 
Director of FAA/OCR. Furthermore, the FAA 
should subdivide FAA/OCR into separate units 
working on internal civil rights enforcement, ex
ternal civil rights enforcement, and DOT's disad
vantaged business and historically black college 
programs. Regional staff should also have special
ized functions. The FAA should retain the current 
organizational position of FAA/OCR, with the Di
rec_tor reporting directly to the Administrator. 

298 The plan also included a goal that was not related to Title VI enforcement. 

299 DOT/FAA FY 1994 Implementation Plan, p. 7. 

300 See pp. 525. 
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Budget, Staffing, and Workload 
Finding: FAA/OCR does not have the capability 
of tracking its Title VI expenditures separately 
from its expenditures on other civil rights activi
ties. Furthermore, it cannot break down its ex
penditures by civil rights enforcement activities, 
such as complaint investigations, compliance re
views, outreach and education, and training. 
Thus, FAA/OCR does not have in place an import
antmanagement tool for that is essential for plan
ning effective Title VI enforcement.301 

Recommendation: FAA/OCR should develop 
and implement an information management sys
tem that allows it to track its expenditures, re
source allocations, and workload across civil 
rights statutes and types of compliance and en
forcement activities. FAA/OCR should use this 
information management system in preparing an 
annual enforcement plan that includes specific 
goals and objectives in each of its program areas 
and assigns specific resources to accomplish 
them. Furthermore, FAA/OCR should use the 
system to analyze its resources in terms of its 
workload, and to determ~ne if resources can be 
shifted from one activity to another or whether 
additional resources are needed for FAA/OCR to 
enforce Title VI and other civil rights statutes 
effectively. 
Finding: In fiscal year 1994, FAA/OCR had only 
one staff person deveited to external civil rights 
enforcement, including Title VI, down from two 
staff persons the previous years. One person is not 
sufficient for FAA/OCR to perform its oversight 
and coordination role as well as investigate all 
external civil rights complaints for FAA-funded 
programs.302 

Recommendation: FAA/OCR should assess the 
number of civil rights staff it would need to fulfill 
its external civil rights oversight coordination 
role and carry out its external complaint investi
gation responsibilities effectively. In addition to 
handling complaints, these responsibilities in-

301 Seep. 525. 

302 See pp. 525-26. 

303 See pp. 527-28. 

elude providing technical assistance and training 
to the FAA regional civil rights staff, implement
ing an outreach and education program, and mon
itoring the FAA regional staffs performance of 
their external civil rights compliance and enforce
ment functions. FAA/OCR should consider 
whether it is possible to divert the necessary re
sources from its other civil rights activities, and, 
if not, it should request additional resources to 
carry out its mandate. 

Directives, Guidelines, Policies, and 
Procedures • 

Directives 
Finding: FAA Order 5100.30 details the respon
sibilities of FAA components and of FAA recip
ients and lays out procedures for conducting post
award reviews. Thus, it constitutes a basis for the 
FMs Title VI enforcement program. However, it 
has language limiting the F ANs jurisdiction un
der Title VI to operators of airports that is incon
sistent with Title VI as clarified by the Civil 
Rights Restoration Act of 1987. Furthermore, the 
order does not clearly indicate the extent of the 
FMs jurisdiction over employment discrimina
tion under Title VI. 303 

Recommendation: The FAA should revise FAA 
Order 5100.30 to be consistent with the Civil 
Rights Restoration Act of 1987. Specifically, the 
order should clarify that the FMs Title VI juris
diction extends beyond the specific part of a re
cipient that is receiving FAA funds to all of the 
recipient's programs. Furthermore, given the nar
row interpretation of the F ANs jurisdiction taken 
by FAA/OCR, the FAA should revise the order to 
clarify that it will investigate employment dis
crimination under Title VI and that employment 
discrimination violates Title VI ifithas the effect 
of harming program beneficiaries, including air
port employees, based on their race, color, or na
tional origin. 
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Guidelines 
Finding: The FAA has not issued Title VI guide
lines for its programs, as required by the U.S. 
Department ofJustice.304 

Recommendation: FAA/OCR should develop 
Title VI guidelines for each of its federally as
sisted programs detailing the standards for com
pliance with Title VI and the responsibilities of 
FAA recipients. The guidelines should include 
detailed requirements for complaint processing; 
public outreach and education; data collection, 
reporting, and analysis; and preparation of Title 
VI self-assessments. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: The FAA has a comprehensive memo
randum detailingpreaward procedures, including 
a detailed list of the factors that regional civil 
rights offices should consider in determining 
whether an applicant is in compliance with Title 
VI. However, the FAA conducts very few pre
award reviews. 305 

Recommendation: The FAA regional civil 
rights staff should conduct indepth preaward re
views of all applicants for major amounts of FAA 
funding. These preaward reviews should follow 
the FAA procedures. FAA/OCR should monitor 
the quality of the preaward reviews to see that 
they are adequate to ensure that the F AA:s feder
ally funded projects are in compliance with Title 
VI. 

Postaward Desk-Audit Reviews 
Finding: The FAA does not conduct postaward 
desk-audit reviews, nor does it have, in place a 
data collection system that would support such 
reviews.306 

Recommendation: The FAA should implement 
a data collection system that gathers sufficient 
information from its recipients for it to conduct 

304 See chap. 3, pp. 72-75. 

305 See pp. 529-30. 

306 Seep. 531. 

307 Seep. 532. 

308 Seep. 533. 

postaward desk-audit reviews of its recipients. 
Thus, the FAA should require that recipients sub
mit annual Title VI self-assessments and that 
they provide additional data on their programs, 
as described in the recommendation under data 
collection and analysis below. The FAA should 
implement a postaward desk-audit program to 
review each recipient annually for compliance 
with Title VI to target recipients for onsite com
pliance reviews. 

Onslte Compliance Reviews 
Finding: The FAA has not conducted any onsite 
compliance reviews within the last 2 fiscal 
years.307 

Recommendation: The FAA should ensure 
that, along with postaward desk-audit reviews, 
its regional offices conduct postaward onsite com
pliance reviews of all recipients of major funding 
on a regular basis. FAA/OCR should develop pro
cedures for selecting recipients for review and for 
conducting the reviews and, in annual planning, 
set a target numbers of reviews 'to be conducted 
by the regional offices.FAA/OCR should also- eval
uate periodically the quality of the regional 
offices' reviews and provide technical assistance 
where necessary. 

Outreach and Education 
Finding: The FAA's outreach and education ac
tivities are limited to requiring recipients to dis
play a nondiscrimination poster in FAA-funded 
airports.308 

Recommendation: FAA/OCR should develop 
and implement a comprehensive outreach and 
education strategy to inform recipients, J)rogram 
participants, affected populations, and the public 
about its federally funded programs and the non-= 
discrimination requirements of Title VI. 
FAA/OCR shoula incorporate in its directive (see 
recommendation on directives, guidelines, 
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policies, and procedures) specific outreach and 
education requirements for the regional civil 
rights staffand for FAA recipients.. 
Technical Assistance 
Finding: The FAA regional offices are responsi
ble for providing technical assistance to FAA re
cipients. However, because such assistance is pro
vided primarily during compliance reviews of 
which theFAAconductsveryfew, theFAA's~ch
nical assistance program does not reach all of its 
recipients.309 

Recommendation: FAA/OCR should expand its 
Title VI technical assistance program to ensure 
that recipients receive technical assistance regu
larly, not just during onsite compliance reviews. 
FAA/OCR should offer technical assistance pro
actively as new developments arise or as it discov
ers problems that are common across recipients. 
Technical assistance should cover data collection 
and reporting requirements as well as recipients' 
obligations towards intended beneficiaries of the 
FAA's federally assisted programs. 

Staff Training 
Finding: The FAA provides its civil rights staff 
both in OCR and the regions, with almost n~ 
formal civil rights training.310 

Recommendation: The FAA should provide, on 
a regular basis, comprehensive formal civil rights 
training, including training on Title VI to its civil 
rights staff. FAA/OCR, with the assist~ce of the 
Office of the Secretary's OCR, should develop for
mal training modules to be used in the training. 

Oversight of State Title VI Enforcement 
Finding: Although the FAA administers a pilot 
State block grant program under the Airport and 
Airway Improvement Act, ithas only participated 
in evaluating one State. Furthermore, the FAA 

309 See pp. 533-34. 

310 See p. 534. 

311 See p. 534. 

312 Seep. 535. 

does not have in place a requirement that State 
recipients submit Title VI self-assessments to the 
FAA for review and evaluation. 311 

Recommendation: The FAA should develop • 
procedures (or guidelines) for ensuring that 
States operating State block grant programs are 
in compliance with Title VI. The procedures 
should spell out clearly the relative responsibil
ities of the FAA and the States in the following 
~reas: complaints, preaward reviews of subrecip-
1ents, postaward reviews ofsubrecipients, techni
cal assistance, and public outreach and education. 
In addition, the procedures should require the 
States to submit annual Title VI self-assessments 
to be reviewed and evaluated by FAA civil rights 
staff and should require the FAA to conduct peri
odic onsite evaluation reviews of the States' Title 
VI compliance programs. The procedures should 
address the need for the States to collect data 
from their subrecipients and include analyses of 
the datain their annual Title VI self-assessments. 
The FAA should use the Federal Highway Admin
istration's Title VI regulations as a model for 
these procedures/guidelines. 

Reporting Requirements, Data 
Collection, and Data Analysis 
Finding: The FAA does not have a system for 
collecting data from recipients and analyzing the 
data as part of its Title VI compliance program. 
Not only is this a violation of DOT Order 1000.12, 
but, without adequate data, the FAA is unable to 
conduct meaningful civil rights analyses of the 
compliance status of its recipients.312 

Recommendation: FAA/OCR should incorpo
rate in guidelines for each of the FAA's federally 
assisted programs the data reporting require
ments of recipients sufficient to permit the FAA 
to make an adequate evaluation of their compli
ance status. The specific data to be collected 
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should depend on the program. For instance, the 
data reporting requirements for a recipient re
ceiving funding for a large airport project should 
include data on communities affected by the loca
tion of the project, whereas data reporting re
quirements for a university :receiving funding to 
conduct aviation-related research will require 
data on the college's employee and student bodies. 
FAA/OCR should receive these data on an annual 
basis and use them to conduct postaward desk
audit reviews of recipients as well as general 
analyses of the FANs federally funded programs 
to ensure that FAA funds are distributed equita
bly with regard to race, color, and national origin. 

Civil Rights Implementation Plans 
Finding: The F ANs fiscal year 1994 Civil Rights 
Implementation Plan does not fulfill the purposes 
envisioned by the U.S. Department of Justice in 
its "Guideline for Agency Implementation Plans 
Required by Executive order 12250, 'Leadership 
and Coordination of Nondiscrimination laws."' It 
does not describe the F ANs civil rights imple
mentation and enforcement program in sufficient 
detail. It gives no information on the FAA's 
budgetand staff for external civil rights activities. 
In addition, the FAA is not using it as a manage
ment tool. However, the goals and objectives sec
tion did meet the Department of Justice require
ments. In particular, the goals were specific, 
achievable, and incorporated milestones for com
pleting them. 313 

Recommendation: The FAA should improve its 
Civil Rights Implementation Plans to conform 
fully to the Department of Justice's guideline. In 
particular, the plans should describe more fully 
the FAA:s civil rights implementation and en
forcement program, including providing informa-

tion on FAA/OCR and the regional offices' civil 
rights staffing and budget. In addition, the FAA 
should use the plans in its management planning. 
The plan should be developed as acivil rights 
enforcement plan. It should contain specific goals 
and objectives with timeframes for achieving 
them. These goals and objectives should be con
nected clearly to a discussion of the FANs avail
able staff and resources. 

Federal Highway Administration 
The Federal Highway Administration (FHW A) 

is responsible for administering DOT's highway 
transportation programs. It oversees the Nation's 
highway systems and coordinates highway trans
portation with ,other transportation systems. In 
carrying out its responsibilities, the FHW A con
siders the impacts of highway development and 
travel; transportation needs; engineering and 
safety aspects; social, economic, and environmen
tal effects; and project costs. 314 

Federally Assisted Programs 
The FHW A administers four federally assisted 

programs: 

The highway planning and construction pro
gram helps State highway agencies develop an 
integrated, interconnected transportation sys
tem for interstate commerce and travel by con
structing and rehabilitating the interstate 
highway system and the national highway sys
tem.315 The FHWA distributes funds for this 
program through formula grants and project 
grants to State highway/transportation agen
cies and, in some instances, Federal agen
cies.316 

313 See chapter 3, pp. 89-93. 

314 Office of the Federal Register and the National Archives and Records Administration, The United States Government 
Manual, 1994/95 (SuperintendentofDocuments: Washington, D.C., 1994), p. 464. 

315 Office ofManagement and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol. 1, p. 450 

316 Ibid. 
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tially increasing the level of enforcement activ
The highway training and education program ity and the likelihood of detecting and correct
develops and administers, in cooperation with ing safety defects, driver deficiencies, and un
the highway community, fellowships, educa safe carrier practices. 321 The FHW A provides 
tional training, and technjcal assistance pro fu:Q.ds through formula grants. 322 

grams for DOT, the FHWA, State and local 
Organization, Budget, Staffing, andhighway agency employees, and private mem

bers of national and international organiza Workload 
tions.317 Eligible beneficiaries include employ Organization and Responsibilities of FHWA's 
ees of State and local highway agencies Office of Civil Rights
engaged in work of interest to the United The Office of Civil Rights (FHW A/OCR) at the 
States.318 

FHW A has primary enforcement responsibility 
for Title VI. 323 In addition to Title VI, FHW A/OCR 

The motor carrier safety program protects the has responsibility for enforcing other civil rights 
public from risks inherent in commercial vehi statutes pertaining to federally assisted and fed
cle operations on the highways and minimizes erally conducted programs, as well as for the 
risks involved in moving hazardous materials FHW A's internal (equal employment opportunity 
over public highways.319 Assistance includes and affirmative action) civil rights activities. The 
investigation of complaints open to the general FHWA/OCR also manages the Administration's 
public and training limited to State and local disadvantaged business enterprise program. 324 
police, rescue, and firefighting units. 320 

FHWA/OCR is headed by a Director, who re~ 
ports formally to the Executive Director of the 

The motor carrier safety assistance program FHWA, but in practice reports both to the Execu
seeks to reduce the number and severity of tive Director and to the FHWAAdministrator.325 

accidents and hazardous material incidents in A 1991 reorganization structured FHWA/OCR
volving commercial motor vehicles by substan-

317 Ibid., p. 452. 

318 Ibid. 

319 Ibid., p. 453. 

320 Ibid. 

321 Ibid. 

322 Ibid. 

323 See U.S. Department ofTransportation, Federal Highway Administration, "Fiscal Year 1994 Civil Rights Implementation 
Plan," p. 3 (hereafter cited as DOT/FHW A FY 1994 Implementation Plan). 

324 Ibid., pp. 1-2. In addition to Title VI, other civil rights statutes pertaining to federally assisted programs that FHWA/OCR 
is responsible for enforcing are: Title I, section 162(a) of the Highways Act, 23 U.S.C. § 324 (1988); section 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. § 791 (1988 & Supp. V 1993); the Rehabilitation, Comprehensive Services, and 
Developmental Disabilities Amendments Act of 1978, Pub. L. No. 95-602, 92 Stat. 2955 (codified as amended in scattered 
sections ofU.S.C.); and the Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988). Ibid. 

325 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTid,e VI ofthe Civil Rights Actof1964, December 1993, completed bythe U.S. Department of Transportation, 
Federal Highway Administration, Q. 20, p. 16 (hereafter cited as DOT/FHW A Survey); Edward Morris, Director, Office of 
Civil Rights, Federal Highway Administration, U.S. Department of Transportation, interview in Washington, D .C., Feb. 7, 
1995, p. 1 (hereafter cited as Morris February 1995 interview): 
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along functional lines326 into two divisions, a Pol
icy and Program Development Division and a 
Program Operations Division. 327 The Policy and 
Program Development Division develops and is
sues FHWA's civil rights policies and procedures 
in all areas, including Title VI and equal employ
ment opportunity matters. It is responsible for 
drafting and/or coordinating policy matters, in
cluding review of proposed legislation and regula
tions for the Director, who is the key civil rights 
policy advisor for FHWA. It interacts with the 
Office of the Secretary's OCR and other civil 
rights offices.328 The Program Operations Divi
sion has operational responsibilities for both Title 
VI and equal employment opportunity matters. It 
processes all civil rights complaints received by 
FHWA, conducts program reviews of the civil 
rights operations of FHWA's regional and field 
offices and State transportation agencies, and 
provides technical assistance and staff training 
for all FHWA and State civil rights personnel.329 

A major feature of the 1991 reorganization is 
that all FHW A/OCR staff are now "generalists." 
Staff members may work in the entire range of all 
civil rights areas under FHW A/OCR's purview
external civil rights issues, disadvantaged .busi
ness enterprises, historically black colleges and 
universities internal and external equal employ
ment opportunity matters, and on-the-job train
ing-within a 1-year period. As a resul~, ~A 
staff are likely to be inadequately expenenced m 
any one area, with the result that Title VI enforce
ment may suffer. Furthermore, staff may be torn 

among their various responsibilities. Thus, unless 
FHW A/OCR clearly makes Title VI enforcement 
a priority, staff may slight their Title VI responsi
bilities so that they can accomplish tasks in other 
civil rights areas. 

Organization and Responsibllltles of the 
Regional and Field Division Offices 

In addition to FHWA/OCR, the FHW A's re
gional offices and the FHWA's field division of
fices also participate in Title VI enforcement.330 
The FHW A regional civil rights offices interpret 
Title VI laws and regulations, establish regional 
policies, determine the compliance status of the 
FHWA's division offices and State highway agen
cies and provide technical assistance and train-' .ing to division office and State transportat10.n 
agency staff.331 Regional office programmatic 
staff are responsible for supporting and cooperat
ing with the regional civil rights offices, including 
providing programmatic advice, addressing Title 
VI issues in program reviews of recipients, coop
erating with the regional civil rights office in 
conducting Title VI reviews, and notifying the 
regional civil rights office of Title VI com
plaints.332 

Like the FHW A/OCR staff, regional office staff 
are generalists.333 According to the Director of 
FHWA/OCR, "the vast majority of their time [is] 
spent on external programs, with the most effort 
focused on internal employment of State trans
portation agencies (STAs) and the DBE [dis-

• • ] »334advantaged busmess enterpnse program. 
Generally, the regional offices are headed by a 

326 Edward W Morris Jr Director Office of Civil Rights, Federal Highway Administration, U.S. Department ~f~anspoi:t~
tioli, letter to Fred~rick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. CommISSion on Civil 
Rights, Jan. 13, 1995, enclosure, p. 1 (hereafter cited as Morris January 1995 letter). 

327 DOT/FHW A FY 1994 Implementation Plan, p. 3. 

328 Ibid., Attachments, "Policy and Program Development Division." 

329 Ibid., Attachment, "Program Operations Division." 

330 Ibid., pp. 4-7. 

331 Ibid., pp. 4-5. 

332 Ibid., p. 5. 

333 Morris January 1995 letter, enclosure, pp. 1, 4. 

334 Ibid., p. 1. 
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director and have one additional civil rights staff enforcement activities are collateral-duty person
member. A few regional offices have clerical 
stafl:335 Regional office staff report to their re
gional administrators, not to FHWNOCR.336 

However, the Director of FHWNOCR indicated 
that his office has a close working relationship 
with the regional civil rights staff.337 

Each of' FHW A's field division offices has a 
Title VI coordinator who coordinates all of the 
division's Title VI activities, provides assistance 
to division office program personnel, and reviews 
State highway agency Title VI plans.338 The divi
sion office program staff and motor carriers staff 
at the field division level also have general Title 
VI responsibilities. 339 The field division staff with 
civil rights responsibilities generally are program 
staff. such as "Engineers, Right-of-Way Special
ists 'Planners, and Environmental Specialists," 
wh~ are.assigned civil rights responsibilities as a 
collateral duty.340 

The Director ofFHWNOCR maintains thathis 
working relationship with FHW A regional and 
field staff is good. However, that field and re
gional staff are not part of and do not report to 
FHWNOCR poses the danger that FHWNOCR 
may not be able to ensure adequate Title VI en
forcement because of limited authority over staff 
engaged in day-to-day Title VI enforcement activ
ities. Furthermore, because a large portion of the 
FHW A staff conducting these day-to-day Title VI 

335 Ibid., p. 4. 

336 Morris January 1995 letter, enclosure, p. 4. 

337 Ibid. 

338 Ibid., p. 6. 

nel who are not fully trained civil rights special
ists, the FHWA's Title VI enforcement may be 
inadequate. 

Role of the State Transportation Agencies 
·FHWA provides Federal financial assistance 

almost exclusively to State transportation agen
cies for construction and to other recipients of 
motor carrier safety fu.nds.341 State highway 
agencies receive the Federal funds based on legis
lated formulas.342 They and their subrecipients 
and contractors award federally assisted con
tracts. State Title VI coordinators initiate and 
monitor Title VI activities and prepare required 
reports.343 State highway agencies, as recipients, 
are responsible for ensuring that their programs 
and activities and those of the subrecipients and 

d• • • t 344contractors do not 1scnmma e. 
Each State transportation agency must have a 

Title VI plan, establish a civil rights unit, and 
name a Title VI coordinator.345 Furthermore, the 
State transportation agencies must provide s~
cient staffing to perform their Title VI responsi
bilities. The State Title VI coordinators are re
sponsible for overseeing the States' compliance 
activities in coordination with collateral-duty

' State transportation agency personnel. 3~ 

FHWA's regulations specify the States' obliga
tions. States must provide assurances of nondis
crimination and take affirmative action to correct 

339 Ibid., pp. 6-7. Motor Carriers staff working in the field do not report to the Regional Administrator. They report to the 
Washington, D.C. headquarters office. Morris February 1995 interview, p.1. 

340 Morris January 1995 letter, enclosure, p. 10. 

341 FHWA also provides funds to the Transportation Research Board. Morris February 1995 interview, p. 3. 

342 DOT/FHWA Survey, Q. 25(c), p.18. 

343 23 C.F.R. § 200.9(b)(l) (1995). 

344 23 C.F.R. § 200.9 (1993). 

345 Morris January 1995 letter, enclosure, p. 5. 

3~ Ibid. 
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any deficiencies found by the FHW A within a 
reasonable time period.347 Furthermore, States 
must establish a civil rights unit, headed by a 
coordinator with easy access to the head of the 
State highway agency and adequately staffed to 
carry out its duties.348 The civil rights unit should: 

• develop complaint processing procedures and 
investigate all complaints received; 
• develop procedures for the collection of statis
tical data from subrecipients on the race, color, 
and national origin of participants and benefi
ciaries, including citizens adversely affected by 
State highway projects; 
• develop a program of Title VI reviews of 
subrecipients; 
• review State program directives to ensure 
compatibility with Title VI; 
• conduct Title VI training programs; 
• prepare a yearly report on Title VI accom
plishments and goals, as well as submit a !itle 
VI implementation plan to the FHW A regional 
office for approval; 
• disseminate Title VI information to the pub
lic; 
• establish procedures for pregrant and postgr
ant approval reviews of recipients; 
• establish procedures for resolving a 

•• t'dfi"s c1ency s .rec1p1en e tatsu 349 

347 23 C.F.R. § 200.9(a) (1993). 

The FHW A has cooperative agreements in all 50 
States plus the District of Columbia and Puerto 
Rico.350 

Budget, Staffing, and Workload 
FHWA/OCR's fiscal year 1993 budget was 

$356 000.351 In addition, the FHW A regional civil 
' 352rights offices had a budget of $117,393. Be-

cause civil rights responsibilities are collateral 
duties at the field division office level, FHW A 
could not determine its division offices' civil rights 
budget.353 Therefore, it is impossible to determine 
the amount of the overall budget that is dedicated 
to civil rights program implementation. 354 

At the Commission's request, the FHWA re
ported separately on its Title VI expenditures. I~ 
fiscal year 1992, its Title VI enforcement expendi
tures totaled $102,648, and increased to $308,000 
in fiscal year 1993.355 In fiscal year 1993, the 
FHWA spent $12,000 for Title VI technical assis
tance, $5,000 for Title VI training, a decre~se 
from $15,000 in 1976, $37,600 for Tit~e VI ons1te 
compliance reviews, and $30,000 for Title VI com
plaint processing. 356 The FHW A's fiscal year 1993 
budget outlays for Title VI enforcement are 
meager when compared to the FHWA's total bud
get for that year, which was in excess of $18 
billion.357 However, the FHWA can track its ex
penditures separately for Title VI enfor~ei_nent, 
an improvement over other modal adrmmstra
tions. Most other modal administrations do not 
maintain separate budget accounts for Title VI 

348 Id. § 200.9(b)(l),(2). The civil rights unit must include a Title VI equal employment oppo rtum·t:Y coordinator or a Title VI 
specialist. 

349 Id. § 200.9(b)(3)-(15). 

350 DOT/FHW A Survey, Q. 30, p. 21. 

351 Ibid., Q. 33, p. 23. 

352 Ibid. 

353 Ibid. 

354 Ibid. 

355 Ibid., Q. 34, p. 24. 

356 Ibid. 

357 Ibid., Q. 33, p. 23. 
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enforcement, although they do for Title VII en
forcement. FHW A's ability to track its civil rights 
expenditures by statute and type of activity 
should facilitate effective management planning 
attheFHWA 

FHW A/OCR has a full-time permanent ceiling 
of 19 FTEs, an increase of 3 since 1990.358 The 
total staff ceiling is 18, which reflects an increase 
of2 FTEs since 1990.359 Currently, FHWAhas 17 
FTEs and 1 junior fellow. The staff includes the 
Director, 5 FTEs in the Policy and Program De
velopment Division, 6 FTEs in the Program Oper
ations Division, and several support staff.360 The 
FHWA's regional civil rights staff includes 9 re
gional civil rights directors and 10 equal opportu
nity specialists and support staff.361 All of 
FHWA's staff members are generalists. None fo
cuses exclusively on Title VI.362 

FHW A/OCR's current staffing levels reflect a 
decline since 1976 when the FHWA had a total 
civil rights staff of 76 FTEs. The number of civil 
rights staff declined thereafter, reaching a low of 

35 FTEs in 1992. Between 1992 and 1993, the 
civil rights staff increased by 4.5 FTEs, to 39.5 
FTEs.363 Of these, only 5.5 FTEs were devoted to 
Title VI enforcement, less than one-halfthe num
ber (12) in 1976. This number has remained con
stant since 1988.364 

According to the FHWA's survey response, the 
recent pas$age of civil rights legislation, such as 
the Civil Rights Act of 1991,365 the Civil Rights 
Restoration Act of 1987,366 the Americans with 
Disabilities Act of 1990,367 the Civil Rights Rem
edies Equalization Act of 1986,368 the Age Dis
crimination in Employment Act,369 and the Fam
ily and Medical Leave Act370 are "starting to in
crease workload far and beyond our capacity to 
address the new and expanding issues. "371 For 
example, since April 1994, FHW A/OCR has re
ceived 161 complaints relating to the Americans 
with Disabilities Act alone.372 

Furthermore, the FHWA does not have suffi
cient resources devoted to Title VI enforcement to 

358 Edward W. Morris, Jr., Director, Office of Civil Rights, Federal Highway Administration, U.S. Department ofTransporta
tion, letter to Frederick D. Isler, Acting Assistant Staff Director for Civil Rights Evaluation, U.S. Commission on Civil 
Rights, Apr. 25, 1995, enclosure, p. 1 (hereafter cited as Morris April 1995 letter, enclosure). 

359 Ibid. 

360 Morris January 1995 letter, enclosure, p. l. 

361 DOT/FHW A FY 1994 Implementation Plan, p. 8. 

362 DOT/FHW A Survey, Q. 23, p. 17. 

363 DOT/FHW A Survey, Q. 35(c), p. 25. 

364 Ibid., Q. 36(c), p. 26. 

365 Pub. L. No.102-166, 105 Stat.1071 (codified in scattered sections of29 U.S.C., 42 U.S.C.). 

366 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended in scattered sections ofU.S.C.). 

367 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). 

368 Pub. L. No. 99-506. 

369 42 u.s.c. §§ 6101-6107 (1988). 

370 Pub. L. No. 103-3, 107 Stat. 6 (codified as amended in scattered sections ofU.S.C.). 

371 DOT/FHW A Survey, Q. 27, p. 20. 

372 George Duffy, Office of Civil Rights, Federal Highway Administration, U.S. Department of Transportation, faxed informa
tion to Nadja Zalokar, Supervisory Cj.vilRights Analyst, Office ofCivil Rights Evaluation, U.S. Commission on Civil Rights, 
Feb. 8, 1995. 
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fulfill its Title VI enforcement responsibilities. 373 

It indicated that: 

[t]he passage of a series of statutes requiring States to 
include goals for Disadvantaged Business Enterprise 
(DBE) participation in federally assisted highway con
struction and related work resulted in commitments of 
limited resources to meet mandated and expressed 
needs. The recent passage of a series of civil rights 
statutes which expand the scope and reach of Title VI 
is expected to tax our resources further. 374 

DOT Reorganization 
Under DOT's original proposed reorganization, 

the Office of the Secretary's OCR would have 
taken over FHWA's current responsibilities for 
internal and external complaint investigation as 
well as its compliance review activities. According 
to FHW NOCR's Director: 

The general effect of the original consolidation proposal 
would have been extremely detrimental to FHW A's 
Civil Rights Programs, leaving only 19 [percent] of the 
full-time civi,1 rights staff to perform ... functions 
which currently occupy 65-70 [percent] of the FTE staff 
hours. Proactive initiatives in such areas as "Wo~en in 
Highway Construction," Indian Preference, and partic
ularly our initiative promoting a proactive approach to 
Title VI and related nondiscrimination statutes . . . 
would have suffered heavily from lack of staffing and 
funding to carry them out.375 

The reorganization would have reassigned 15 of 
18 FHWNOCR staff members and all but 5 re-

373 Ibid., Q. 82(b), p. 53. 

374 Ibid., Q. 83, p. 54. 

375 Morris January 1995 letter, enclosure, p. 7. 

gional civil rights staff members to the Office of 
the Secretary's OCR.376 

However, since Congress did not approve the 
proposed reorganization in full, the effect on 
FHWNOCR will be "far less than previously an
ticipated."377 FHWNOCR anticipates that consol
idation will affect formal internal civil rights com
plaints processing only. FHWNOCR will retain 
its external civil rights enforcement responsibili
ties, and itwill lose far fewer staff.378 The Director 
of FHW NOCR said that the office has lost threEl 
positions to the Office of the Secretary's OCR, but 
that he anticipates that FHWA will provide his 
office with additional positions to compensate for 
the loss.379 

Since Congress has delayed full reorganiza
tion, the FHW A Administrator is convening a 
task force to "identify problems and recommend 
actions to improve the operation of our civil rights 
program."380 In addition, the Administrator re
quested FHW A's Office of Program Review to con
duct a detailed review of selected program areas 
"to provide a more thorough, objective, and com
prehensive plan for improving certain aspects" of 
the FHWA's civil rights enforcement program.381 

Regulations, Guidelines, Policies, and 
Procedures 

Relative to other DOT modal administrations, 
the F'HWAhas an unusually comprehensive set of 
regulations, guidelines, policies, and procedures, 
which lay a sound foundation for FHW A's Title VI 
enforcement program. 

376 Edward W. Morris, Jr., Director, Office of Civil Rights, Federal Highway Administration, U.S. Department of Transporta-
tion, interview in Washington, D.C., Sept. 16, 1994, p.1. 

377 Morris January 1995 letter, p. 1. 

378 Ibid. 

379 Morris February 1995 interview, p. 1. 

380 Morris January 1995 letter, p. 1. 

381 Ibid. 
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Regulations 
The FHW A has its own Title VI regulations. 382 

The regulations are specific to Title VI, provide 
guidelines for implementing the FHW A's Title VI 
compliance program, and provide guidelines for 
conducting Title VI program compliance re
views.383 They also specify the responsibility of 
the State highway agencies. 384 

The regulations do not contain an appendix 
listing the FHWA's Federal financial assistance 
programs. Furthermore, the regulations do not 
address the discrimination prohibited. The 
FHWA indicated that it relies on DOT's Title VI 
regulations for these matters.385 

In addition to FHWA's Title VI regulations, in 
1993 FHW A issued Order 4 720. lA entitled "Civil 
Rights Responsibilities of Motor Carrier Safety 
Assistance Programs (MCSAP)."386 FHWA Order 
4 720.lA spells out the roles and responsibilities of 
FHWA/OCR, FHWA's regional and field division 
offices, and recipients of the Motor Carrier Safety 
Assistance Program in the area of civil rights.387 

The order covers their responsibilities with re
spect to Title VI as well as other civil rights 
statutes and regulations.388 

Guidelines and Procedures 
The FHW A regions issue their own Title VI 

guidelines. An example is the Title VI Im
plementation Guide issued by Region 6 in 1982 

382 23 C.F.R. Part 200 (1993). 

383 Id. § 200.1. 

384 Id. § 200.9. 

385 DOT/FHWA Survey, Q. 8, p. 8. 

and updated in 1983 and 1989.389 The guide is 
designed to: 

1) Define Title VI issues that are most likely to 
arise in the Federal-aid highway program; 

2) Define the Title VI implementation roles and 
responsibilities of the FHWA regional office of 
civil rights and program offices, the FHW A 
division office Title VI coordinators and pro
gram managers, and the FHW A Title VI spe
cialists/designees and program area personnel; 

3) Outline required elements of State Title VI 
plans;and 

4) Provide guidance on minimum documenta
tion necessary to substantiate Title VI imple
mentation activities. 390 

FHW A/OCR has distributed a "Title VI Imple
mentation Guide" to all regional civil rights direc
tors.391 In addition, FHWA/OCR is preparing a 
Title VI handbook and instructional manual as 
part of a "preventing discrimination initiative. "392 

According to the Director of FHW A/OCR, the 
handbook and manual are based on a tested cur
riculum designed to teach program personnel 
about Title VI. The manual provides examples of 
·Title VI violations, including situations in which 
the same treatment is not equal treatment. 

386 U.S. Department of Transportation, Federal Highway Administration, Order 4720.lA, "Civil Rights Responsibilities of 
Motor Carrier Safety Assistance Program (MCSAP)," July 16, 1993. 

387 Id. at 3-9. 

388 Id. at 1. 

389 U.S. Department of Transportation, Federal Highway Administration, Region 6, Title VI Implemenwtion Guide, prepared 
by the Regional Office of Civil Rights, Sept. 30, 1992. 

390 Ibid., p. 2. 

391 DOT/FHWA FY 1994 Implementation Plan, p. 15. • 

392 Morris Janua:ry 1995 letter, enclosure, p. 10. 
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FHW A recognizes that the enactment of the Process of Title VI Enforcement 
Intermodal Surface Transportation Efficiency Act 
of 1991,393 as well as new civil rights legislation, 
such as the Americans with Disabilities Act, and 
the issuance of FHWA Order 4720.lA on the 
"Civil Rights Responsibilities of the Motor Carrier 
Safety Assistance Program" require "analysis and 
coordination of new, comprehensive guidelines to 
assist recipients and FHWA field staffs."394 De
velopment of such guidelines and revision of the 
FHWA regulations were priority items in 
FHW A/OCR's strategic plan. 395 

Policies . 
In recent years, the FHW A has issued several 

policy statements related to Title VI. In Septem
ber 1992, the FHW A issued a notice discussing 
the impact of the Civil Rights Restoration Act of 

m 396• • ·1 • ht fi t1987 on its _c1vi ng s en orcemen progra . 
The following year, FHWA issued a pamphlet 
addressing the civil rights implications of the In
termodal Surface Transportation Efficiency Act of 
1991.397 Also, the Administrator of the FHWA 
issued a "Civil Rights Policy Statement".express
ing his commitment to the agency's external civil 
rights enforcement program. 398 

The FHW A provides most of its federally as
sisted funds to State highway administrations 
based on a legislated formula. The State highway 
administrations have the contracting authority to 
distribute the funds for programs. 399 Because the 
FHW A does not play a direct role in allocating 
funds for programs, it generally monitors its re
cipients through its postaward review, rather 
than a preaward review, process.400 

Preaward Reviews 
Each State and territory must sign an assur

ance of nondiscrimination and compliance with 
Title VI.401 As noted above, the FHWA does not 
conduct preaward reviews of recipients "because 
ofthe nature of [its] programs and formula based 
apportionment.''402 More specifically, the FHWA 
argues that the preaward process is "meaning
less" since most of its funds are appropriated 
throughformull;l grants.403 The FHW A explained: 

The Federal Highway Administration, in administer
ing the Highway Trust Fund, reimburses States for the 
pro rata share of approved projects authorized for con
struction. The recipient States, the District of Colum
bia, and Puerto Rico are apportioned funds by formula. 
Representatives of each recipient highway agency have 

393 Pub. L. 102-240, 105 Stat. 1914 (codified as amended in scattered sections ofU.S.C.). 

394 DOT/.FHWA FY 1994 Implementation Plan, p. 11. 

395 Morris February 1995 interview, p. 2. 

396 U.S. Department of Transportation, Federal Highway Administration, Notice 4720.6, "Impacts ofthe Civil Rights Restora
tion Act of 1987 on FHW A Programs," Sept. 2, 1992. 

397 U.S. Department of Transportation, Federal Highway Administration, "Civil Rights Implications of the Intermodal Surface 
Transportation Efficiency Act of 1991," revised August 1993. 

398 Rodney E. Slater, Federal Highway Administrator, Federal Highway Administration, U.S. Department of Transportation, 
"Civil Rights Policy Statement" (no date). 

399 DOT/.FHWA Survey, Q. 41, p. 31. 

400 Morris January 1995 letter, enclosure, p. 12. 

401 DOT/.FHWA Survey, Q. 42, p. 32. 

402 Ibid., Q. 41, p. 31. 

403 See Morris January 1995 letter, enclosure, p. 12. 
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signed assurances stating that work will be done con
sistent with Title VI of the Civil Rights Act and related 
statutes. Through legislated contract authority, States 
are made aware of available funds as soon as an autho
rization act is enacted.404 

However, the Director of FHWA/OCR indi
cated that FHWA can and sometimes does delay 
funds for State projects when it has found non
compliance in a postaward review. He added that 
enactment of the Intermodal Surface Transporta
tion Act made it more difficult to delay funds 
because the FHWA now distributes its funding 
through quarterly apportionments, instead of its 
previous practice ofa project-by-project basis.405 

Postaward Desk-Audit and Onsite Compliance 
Reviews 

The FHWA does not conduct postaward desk
audit reviews except as part of its onsite compli
ance reviews. Regional civil rights staffmembers 
analyze accomplishment reports and updates of 
State highway agency approved plans. Prior to 
and as part of the reviews, they assess the pro
gram plans. They do not conduct a separate desk 
audit as the sole basis for a compliance determi
nation.406 

The FHWA regional civil rights staff members 
conduct onsite compliance reviews of State trans
portation agencies through the Office of the Sec
retary's OCR and FHWA/OCR.407 According to 
the FHWA, "Compliance reviews are of the States' 
implementation oftheir approved nondiscrimina-

tion program plans. Some of the planning, design, 
and right-of-way work may extend over several 
years on major projects as they are developed. The 
reviews present snapshots of particular aspects of 
extended processes and are aimed 'toward ensur
ing that those affected are treated fairly. "408 

In fiscal year 1992, the FHW A completed 113 
onsite compliance reviews, of which 89 resulted in 
findings of compliance and 24 in findings of non
compliance.409 The following year, the FHWA 
completed far fewer reviews, 47, of which only 1 
resulted in a finding of noncompliance. 410 The 
Director ofFHW A/OCR explained that his office's 
objective is to ensure that States are in compli
ance.411 When FHWA/OCR determines that 
States are in noncompliance, FHW A staffprovide 
technical assistance and training for State per
sonnel and explain the States' responsibilities. He 
indicated that after this intervention, States usu
ally come into compliance voluntarily.412 

Although the FHW A listed compliance reviews 
as a priority, it also indicated that "the majority 
of time has been spent promoting and managing 
the [disadvantaged business enterprise] pro
gram."413 The Director of FHWA/OCR said that 
with two civil rights staffin most regions, and an 
increasing complaint load, FHW A/OCR does not 
have the resources to conduct a large number of 
onsite compliance reviews.414 

Complaint Investigations 
The Office of the Secretary's OCR reserves 

complaint acceptance and investigation authority 

404 DOT/FHW A FY 1994 Implementation Plan, p. 12. See also Morris January 1995 letter, enclosure, p. 12. 

405 Morris February 1995 interview, p. 2. 

406 DOT/FHW A Survey, Q. 63, p. 39. 

407 Ibid., Q. 25, pp. 18-19. 

408 Ibid., Q. 41, p. 31. 

409 Ibid., Q. 68, p. 43. 

410 Ibid. 

411 Morris February 1995 interview, p. 3. 

412 Ibid. 

413 Ibid., Q. 39, p. 29. See also Morris January 1995 letter, enclosure, pp. 13-14. 

414 Morris February 1995 interview, p. 2. 
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to itsel£415 The FHWA is responsible for trans
mitting complaints to the Office of the Secretary's 
OCR, and the Office of the Secretary's OCR may 
refer selected complaints back to FHW A for inves
tigation.416 The FHW A sends complaints that are 
received in the field directly to the Office of the 
Secretary for processing, unless they are individ
ual complaints of employment discrimination, 
which it sends to the Equal Employment Oppor
tunity Commission.417 

In fiscal year 1992, the FHW A received 15 civil 
rights complaints, of which 5 were Title VI com
plaints.418 Two of the five Title VI complaints 
were based qn national origin, and three were 
based on race.419 In fiscal year 1993, the FHW A 
received 16 complaints, of which 5 were Title VI 
complaints.42°Four of the five Title VI complaints 
were based on race, and one was based on na
tional origin. 421 

Deficiencies, Remedies, and Sanctions 
The FHW A has found a number of deficiencies 

in State transportation agencies' Title VI compli
ance programs, including, but not limited to, in
adequate training and staff, a lack of monitoring, 
insufficient organizational structure, and proce
dural and monitoring weaknesses.422 However, 

415 DOT/FHWA FY 1994 Implementation Plan, p. 11. 

416 Ibid. 

FHW A has not frequently pursued administra
tive options. Although the Director of 
FHW A/OCR said that pursuing such options 
would enhance the credibility of the agency, he 
does not have enough staff to do so frequently.423 

The FHW A revealed that, in 1984, Title VI ad
ministrative proceedings resulted in one deferral 
and one suspension of Federal financial assis
tance to two recipients found in noncompliance.424 

In 1988 there was just one sanction-a deferral of 
funds.425 The FHW A imposed no sanctions in 
1992, and terminated assistance to one recipient 
in 1993.426 

Outreach and Education 
Relative to the other DOT modal administra

tions, the FHWA has an active outreach and edu
cation program. The FHW A disseminates infor
mation through the Federal Government Manual; 
presentations at national, regional, and State 
conferences; training courses; and through infor
mation pamphlets. 427 Each field office n;mst pro
vide Title VI information upon request. 428 Each 
State must publicize the names and other perti
nent information regarding their Title VI coordi
nators.429 Civil rights staff participate as speak
ers and panelists at conferences sponsored by 

417 Ibid. FHWA processes class action and pattern or practice employment discrimination complaints. Morris Februll!Y 1995 
interview, p. 2. 

418 DOT/FHW A Survey, Q. 71, p. 45. The remaining nine complaints were based on Title VII. 

419 Ibid., Q. 72, p. 46. 

420 Ibid., Q. 71, p. 45. The remaining,12 complaints were based on Title VII. 

421 Ibid., Q. 72, p. 46. 

422 Ibid., Q. 67, p. 42. 

423 Morris Februazy 1995 interview, p. 3. 

424 DOT/FHW A Survey, Q. 80, p. 51. 

425 Ibid. 

426 Ibid. There is also one termination action pending ·for 1993. In addition, there is one case currently in litigation. 

427 Ibid., Q. 48, p. 35. 

428 Ibid. 

429 23 C.F.R. § 200.9(b)(12) (1993). 
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contractors' associations, minority and women's 
organizations, and other groups. 430 The FHW A 
provided the Commission with a sample list of 
more than 30 organizations contacted during the 
course of FHW A's education and outreach activi
ties.431 

Technical Assistance 
According to the Director of FHW A/OCR, aII 

recipients "receive a high level of technical assis
tance...."432 Regional civil rights personnel and 
the field division offices' coIIateral duty civil 
rights staff provide technical assistance on site.433 

FHW A/OCR sometimes provides technical assis
tance on unusually complex or sensitive mat
ters.434 In 1993, FHW A/OCR conducted a series of 
preventive approach technical assistance ses
sions with States.435 In 1993, FHWA/OCR con
ducted a series of four technical assistance pro
grams, each lasting 2-3 days, for three States, one 
of which previously had been found in noncompli
ance. The technical assistance involved briefing 
FHW A field staff members and State executives 
before presenting an overview and training on 
preventing discrimination to State program prac
titioners and civil right staff members. The effort 
served as the basis for an ongoing formal training 
effort being developed in line with a major ele
ment in the FHW A national strategic plan. The 
training will be offered to States upon request and 
where reviews or investigations indicate the need. 
In anticipation of the course, 18 States have al-

430 Morris January 1995 letter, enclosure, p. 16. 

431 Ibid., pp. 16-17. 

432 Ibid., p. 15. 

433 Ibid. 

434 DOT/FHW A FY 1994 Implementation Plan, p. 12. 

435 Ibid., p. 15. 

ready requested to receive it.436 In addition, 
FHW A provides technical assistance through 
telephone contacts, conference caIIs, onsite vis
its,437 and upon request from States. 

Thus, the FHW A is actively engaged in provid
ing technical assistance to its recipients. How
ever, FHWA did not indicate what types of tech
nical assistance it offers, the frequency of that 
assistance, or the result or impact of the assis
tance. This lack of reporting may be because 
FHW A does not have a formal national technical 
assistance tracking system for the Title VI non
discrimination program. FHW A relies on reviews 
of regional operations to provide information on 
monitoring, reviews, and technical assistance ac
tivities.438 

Monitoring State Title VI Enforcement 
The FHW A field division coIIateral-duty per

sonnel monitor the State transportation agencies' 
activities, and regional office civil rights staff 
review the State transportation agencies' Title VI 
plans and civil rights programs annually.439 

The FHW A has found that many States are not 
adequately fulfilling their Title VI and other civil 
rights enforcement responsibilities: 

[i]n some cases, the lack of oversight by responsible 
agencies has resulted in a situation where agency man
agers have managed risk, rather than address issues 
which demand more attention. If it's true that what 
gets measured gets done, the lack of oversight to date 

436 Morris January 1995 letter, enclosure, p. 16; Morris April 1995 letter, enclosure, p. 2. See also DOT/FHWA FY 1994 
Implementation Plan, p. 17. 

437 Morris January 1995 letter, enclosure, p. 16. 

438 DOT/FHW A FY 1994 Implementation Plan, p. 16. 

439 Morris January 1995 letter, enclosure, p. 6. 

551 



ought to result in no surprise in many agencies that 
nothing much has been done.440 

According to the Director of FHW A/OCR, 
"[w ]hen reviews identify significant deficiencies 
related to staffing or inattention to Title VI re
quirements, the FHW A [obtains] correction of the 
problems.441 

Areas of emphasis for future enforcement and 
implementation include improved monitoring of 
State and local Title VI programs, as well as more 
empowered and better trained State staffs.442 

Staff Training 
FHWA/OCR offers training for FHWA's im

mediate civil rights staff, as well as program man
agers, contract officers, and project officers.443 

New civil rights staff at the FHW A receive train
ing in civil rights compliance, though it is usually 
given on the job. 444 

Before the 1991 reorganization ofFHWA/OCR 
along functional lines, FHW A/OCR staff received 
training in all of the civil rights areas addressed 
by FHWA/OCR, including on-the-job training 
with 2-4-month rotations in each of the civil 
rights program areas. In addition, all staff re
ceived 2-4 hours of training in a number of pro
gram areas, including "Title VI/nondiscrimina
tion" and "Title VI complaints."445 The training 

440 DOT/FHWASurvey, Q. 83, p. 55. 

441 Morris January 1995 letter, enclosure, p. 6. 

442 DOT/FHWA Survey, Q. 82(e), p. 53. 

443 Ibid., Qs. 25(1),(2), pp. 18--19. 

444 Ibid., Q. 49, p. 35. 

445 Morris January 1995 letter, enclosure, p. 19. 

446 Ibid. 

447 DOT/FHW A FY 1994 Implementation Plan, p. 16. 

448 DOT/FHWA Survey, Q. 50, p. 36. 

449 Morris January 1995 letter, enclosure, p. 19. 

450 Ibid. 

451 Ibid. 

452 23 C.F.R. § 200.9(b)(4) (1993). 

covered relevant statutes, Executive orders, regu
lations, and directives; program administration; 
and the roles and responsibilities of various en
forcement components.446 

FHW A staff participate in training programs 
targeted at State transportation agency person
neI.447 The FHW A conducts seminars at meetings 
ofits regional civil rights directors and their staffs 
at biannual national conferences. 448 According to 
the Director of FHW A/OCR, the 1992 and 1994 
conferences "each featured training, discussion 
groups, or workshops, many of which were related 
to Title VI and nondiscrimination concerns."449 

The 1994 conference focused on environmental 
justice issues, and the 1992 conference offered 
training on the Americans with Disabilities Act 
and contract compliance and investigation.450 In 
addition, FHW A relies on contractors to provide 
training in investigating complaints. 451 

Reporting Requirements, Data 
Collection, and Analysis 

The State transportation agencies must de
velop procedures for the collection of statistical 
data of participants in, and beneficiaries of State 
highway programs, such as relocatees, impacted 
citizens, and affected communities. 452 The FinYA 
receives annual reports from State transportation 
agencies outlining how Federal monies were 
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spent and which entities received contracts 
through Federal funds. 453 In addition, the agen
cies submit to FHWA semi-annual reports of dis
advantaged business enterprise awards.454 Those 
semi-annual reports provide the number and 
types of businesses or individuals receiving feder
ally assisted contracts.455 Since minorities af
fected by a proposed major project may partici
pate in that project's development, recipients also 
may collect data on these minorities.456 Finally, 
recipients submit annual accomplishment reports 
and program updates to regional civil rights di
rectors outlining the results of their efforts and 
any changes in their programs. 457 

Civil Rights Implementation Plans 
The Commission reviewed FHWA's Civil 

Rights Implementation Plans for fiscal years 
1993458 and 1994.459 FHW A submitted the 1993 
plan to DOT for transmittal to the Department of 
Justice.460 However, DOT did not send the plan to 
the Department of Justice. 461 

The FHW A's Civil Rights Implementation 
Plans provide general information on the agency's 
Title VI enforcement program, but do not go into 
sufficient detail to permit either the Department 
of Justice or the general public to gain a true 

453 DOT/FHWA Survey, Q. 59, p. 38. 

454 Ibid. 

455 Ibid., Q. 61, p. 39. 

456 Ibid. 

457 Ibid., Q. 62, p. 39. 

understanding of the FHW A's enforcement pro
cess.462 In particular, the plans do not adequately 
describe the responsibility of the State transpor
tation agencies. Furthermore, the plans do not 
discuss postaward reviews, routine monitoring, or 
legal and administrative enforcement. 463 

The FHWA's Civil Rights Implementation 
Plans do not indicate that the FHWA used them 
as agency planning documents, as required by the 
Department of Justice.464 In particular, the sec
tions of the plans describing the agency's goals 
and objectives are inadequate. They do not pro
vide a blueprint for agency action over the 4-year 
period covered by the plan. They do not cover all, 
or even most, of the Title VI implementation pro
cess, as required by the Department of Justice. 

The 1993 and the 1994 plans contain the same 
long-range goals and major objectives. The long
range goals are: 

To take proactive measures to prevent the occurrence 
of discrimination in highw_ay project development and 
program management and to provide training modules 
to promote a preventive approach to ensuring nondis
crimination in all of the programs and activities of 
federal-aid recipients, sub-recipients and contrac
tors.465 

458 U.S. Department of Transportation, Federal Highway Administration, "Fiscal Year 1993 Civil Rights Implementation Plan" 
(hereafter cited as DOT/FHW A FY 1993 Implementation Plan). 

459 DOT/FHW A FY 1994 Implementation Plan. 

460 DOT/FHW A Survey, Q. 14, p. 13; Morris February 1995 interview, p. 3. 

461 Ibid. 

462 See DOT/FHWA FY 1994 Implementation Plan, pp. 1-13. The Department of Justice specifies that the Civil Rights 
Implementation Pl~ should provide sufficient information to assist the Department's oversight of Federal agencies and to 
serve as a source document for public information on the agency's civil rights enforcement program. DOJ Guideline for 
Agency Implementation Plans, pp. 2, 3. 

463 DOT/FHW A FY 1994 Implementation Plan, p. 12. 

464 DOJ Guideline for Agency Implementation Plans, p. 2. 

465 DOT/FHW A FY 1993 Implementation Plan, p. 17; DOT/FHWA FY 1994 Implementation Plan, p. 16. 
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The major objectives are: 

To increase the effectiveness of monitoring efforts, to 
ensure that discrimination is identified and adequately 
addressed in the project development process and high
way program management, and to identify training 
needs of State civil rights staff.466 

The short-term objectives are more specific, but 
they are very limited. 467 For fiscal year 1994, the 
short-term objectives are: 

• Present a pilot course on Title VI program; 
• Present training for State and MCSAP recip
ients; 
• Initiate a task force review of nondiscrimina
tion in program areas; 
• Provide policy guidance on Title II of the 
Americans with Disabilities Act. 468 

The Civil Rights Implementation Plans discuss 
the FHWA Title VI implementation cycle, which 
includes fourphases.469 Phase I "involves upgr~d
ing the Title VI 'planning process"470 to address 
problems identified in FHW A analyses of State 
Title VI plans. The most common problems identi
fied were confusion regarding discrimination ·pro
hibited by Title VI and related statutes and not 
incorporating other applicable nondiscrimination 
statutes within the framework provid~d by the 
Title VI process.471 Further, the analyses showed 

that many Title VI plans duplicated other State 
procedures, such as planning, design, administra

472tion and project development .. 
Phase II includes the implementation of train

ing and briefing modules as a preventive ap
proach to ensure nondiscrimination in all of the 
programs and activities in all of the federally 
assisted programs. 473 The phase involves training 
FHWA and State staff officials to enhance their 
awareness and capability to identify those pro
grams and activities that may be discrimina
tory.474 The supporting objectives include clarifi
cation ofroles, relationships, and responsibilities 
of State and civil rights staffs in project assess
ment and development of project activities 
through a systematic interdisciplinary ap
proach.475 

Phase III focuses on the ongoing monitoring of 
State nondiscrimination program efforts.476 It re
quires that responsible program managers be
come aware of how their decisions and their ac-

• di • • ti" 477tions or inactions may cause scnnnna on. 
Under Phase IV, FHW A analyzes and coordinates 
new guidelines for various civil rights statutes to 
assist recipients and FHWA field staff.478 

Although these four phases of activities indi
cate FHW A's plan to focus on Title VI initiatives, 
the plans do not indicate when the FHWA will 
initiate the phases, in what order it will imple
ment them, or when it will complete them. 

466 DOT/FHWA FY 1993 Implementation Plan, p. 17; DOT/FHWA FY 1994 Implementation Plan, p. 16. 

467 DOT/FHW A FY 1993 Implementation Plan, p. 19; DOT/FHWA FY 1994 Implementation Plan, p. 18. 

468 DOT/lrHW A FY 1994 Implementation Plan, p. 18. 

469 DOT/FHW A FY 1993 Implementation Plan, pp. 9-11; DOT/FHWA FY 1994 Implementation Plan, pp. 9--11. 

470 See DOT/FHW A FY 1994 Implementation Plan, p. 9. 

471 See ibid., pp. 9--10. 

472 See ibid. 

473 See ibid. 

474 See ibid. 

475 See ibid. 

476 See ibid., p. 11. 

477 See ibid. 

478 See ibid. 
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Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The organizational structure of civil 
rights enforcement at the Federal Highway Ad
ministration (FHWA) has several deficiencies. 
FHWA's Office of Civil Rights (FHWNOCR) does 
not have a separate unit devoted to external civil 
rights enforcement, and all FHW NOCR staff are 
generalists. Furthermore, the FHW A regional of
fice and field division staff, who perform much of 
FHWA's day-to-day Title VI enforcement, do not 
report to the Director of FHW NOCR.479 

Recommendation: FHW A should restructure 
its civil rights enforcement staff. Within 
FHWNOCR, separate units, with policy and oper
ational components, should be created for exter
nal civil rights, internal civil rights, and the dis
advantaged business enterprise and historically 
black colleges program. Regional and field divi
sion civil rights staff should report to the Director 
of FHW NOCR and, staff resources permitting, 
specialize in either internal or external civil 
rights functions. 

Budget, Staffing, and Workload 
Finding: FHWNOCR has the capability of track
ing its expenditures separately for Title VI and 
other civil rights statutes, as well as for specific 
enforcement activities, such as technical assis
tance, training, and complaint processing. How
ever, this capability does not extend to the 
activities of FHWA's regional and field division 
staff.480 
Recommendation: FHW A should extend its 
civil rights information management system to 
include information on civil rights expenditures of 
regional and field division offices comparable in 
detail to the information it has on FHWNOCR's 

479 See pp. 540-44. 

480 See pp. 544-46. 

481 See pp. 545-46. 

482 See pp. 546-48. 

activities. FHW A should use this information 
management system to prepare an annual Title 
VI enforcement plan, with goals and objectives, 
assigning specific resources to specific civil rights 
activities. Furthermore, FHW NOCR should use 
its information management system to compare 
its resources with its workload in the various civil 
rights areas for which it has responsibility and to 
demonstrate the need for additional resources for 
it to carry out its civil rights enforcement man
date effectively. 
Finding: Increasing workloads in other civil 
rights areas, such as the Americans with Disabil
ities Act and the disadvantaged business enter
prise program, have reduced staffresources avail
able for Title VI compliance and enforcement and 
impeded FHW A's ability to enforce Title VI effec
tively.481 
Recommendation: FHWA should undertake 
steps, such as creating a separate external civil 
rights enforcement unit, to insulate Title VI en
forcement resources from the needs of other civil 
rights programs and activities. Furthermore, 
FHW A should use its information management 
system to demonstrate the need for additional 
resources for its civil rights program. . 
Regulations, Guidelines, Policies, and 
Procedures 
Finding: FHW A has an unusually comprehens
ive set of regulations, guidelines, policies, and 
procedures that form a sound basis for its Title VI 
compliance and enforcement program. They 
clearly delineate the relative responsibilities of 
different FHW A components and State recipients 
and give examples of noncompliance with Title VI 
that are. specific to FHW A programs. Further
more, FHW A provides policy statements on new 
issues, such as the Civil Rights Restoration Act 
and the Intermodal Surface Transportation Act, 
as they arise. 482 
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Recommendation: Other DOT modal adminis
trations should use FHW A's regulations, guide
lines, polices, and procedures as a model in devel
oping their own Title VI implementation 
documents. 

Process of Title VI Enforcement 
Compliance Reviews 
Finding: A central component of FHWA's Title 
VI compliance and enforcement process is the 
performance of onsite reviews of State recipients. 
However, limited staff resources in FHWA's re
gional offices have prevented FHWA from con
ducting as many compliance reviews as it used 
to.483 

Recommendation: FHW A should commit addi
tional resources to the FHW A regional offices for 
the purpose of accomplishing a larger number of 
onsite co:rp.pliance r:eviews. 

Deficiencies, Remedies, and Sanctions 
Finding: FHWAis unusual among Federal agen
cies in that it uses administrative sanctions, such 
as fund deferral and fund suspension, as a means 
of compelling compliance with Title VI. Although 
the Director of FHW A/OCR indicated that use of 
the administrative process would enhance the 
credibility ofFHW A in its Title VI compliance and 
enforcement efforts, two factors. have prevented 
frequent use of administrative options to compel 
compliance with Title VI-FHWA's limited staff 
resources and the transformation of Federal as
sistance programs into block grant programs. For 
example, the change, under the Intermodal Sur
face Transportation Act, from project-based fund
ing to quarterly funding based on legislated for
mulas, has made the use of fund deferral 
sanctions more di:fficult.484 

Recommendation: FHW A should request addi
tional resources to enhance its use of administra
tive sanctions, when necessary, in Title VI en
forcement. FHWA also should strive to develop 

483 Seep. 549. 

484 See p. 550. 

485 See pp. 550-51. 

486 Seep. 551. 

ways of using. administrative sanctions in block 
grant programs to compel compliance with Title 
VI. In addition, FHW A should ensure that Con
gress and the U.S. Department of Justice are 
informed of the complexities of civil rights en
forcement in block grant programs. In particular, 
FHW A should present to Congress and the De
partment of Justice details on the problems ithas 
faced in enforcing programs funded under the 
Intermodal Surface Transportation Act. Through 
such communications, FHW A can provide Con
gress with a greater awareness of civil rights 
enforcement issues in Federal financial assis
tance programs, and, thus, it can promote consid
erations of civil rights enforcement as a factor in 
the creation and development offederally funded 
programs. 

Outreach and Education 
Finding: FHW A has an active outreach and edu
cation program. FHW A imposes outreach anded
ucation requirements on State recipients, but also 
itself is involved heavily in providing outreach 
and education. 485 

Recommendation: Other DOT modal adminis
trations should use FHW A's outreach and educa
tion program as a model when formulating their 
own strategic outreach and education plans. 

Technical Assistance 
Finding: FHW A has an active technical assis
tance and training program for State recipients. 
However, FHWA does not have in place an infor
mation management system that permits it to 
track its provision of technical assistance. 486 

Recommendation: Other DOT modal adminis
trations should use FHW A's technical assistance 
program as a model when developing their own 
programs. However, FHW A should strive to im
prove the operation of its program by using an 
information management system to track and 
plan technical assistance activities. 
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Monitoring State Title VI Enforcement 
Finding: FHW A has in place a model system for 
monitoring State Title VI enforcement activities. 
Its regulations clearly specify the States' obliga
tions and require the S~tes to develop annual 
Title VI plans and progress reports for FHW A 
review. To ensure that the State recipients are in 
compliance with Title VI, FHW A supplements 
these reviews with onsite compliance reviews and 
the provision of technical assistance and training 
to State recipients.487 

Recommendation: Other DOT modal adminis
trations and other Federal agencies with continu
ing State programs should use FHWA's State 
monitoring program as a model in developing 
their own plans. 

Staff Training 
Finding: FHWA provides comprehensive civil 
rights training to its civil rights and program staff 
and-to State recipient staff. 488 
Recommendation: Other DOT modal adminis
trations should use FHWA's staff training pro
gram as a model when developing their own civil 
rights training. 

Civil Rights Implementation Plans 
Finding: FHWA's Civil Rights Implementation 
Plans do not fulfill the purposes envisioned by the 
·u.s. Department of Justice in its "Guideline for 
Agency Implementation Plans Required by Exec
utive Order 12,250, 'Leadership and Coordination 
on Nondiscrimination Laws."' They do not provide 
sufficient information for the Department of Jus
tice or the public to gain an understanding of 
FHW A's civil rights enforcement program. The do 
not have goals and objectives for all parts of the 

487 See pp. 551-52. 

488 See p. 552. 
489 See pp. 553-54. 

Title VI implementation process. Finally, 
FHWNOCR is not using the plans as a manage
ment tool. 489 
Recommendation: FHW A should develop its 
Civil Rights Implementation Plans in confor
mance with the Department of Justice guideline. 
In particular, FHWA should describe more fully 
the structure of its civil rights enforcement, in
cluding the role of the State transportation agen
cies. Furthermore, FHWA should develop goals 
and objectives for each of the parts of the Title VI 
implementation process. Finally, FHWA should 
use the plans as a management tool 

Federal Railroad Administration 
The Federal Railroad Administration (FRA) is 

responsible for overseeing the Nation's railways. 
It promulgates rail safety regulations, provides 
financial assistance for railroads, supports rail
road-related research, and sets national railroad 
policy.490 

Federally Assisted Programs 
In 1993, FRA awarded nearly $125 million to 

46 recipients in its federally assisted programs, 491 

which include: 

The grants-in-aid for railroad safety-State 
participation program promotes safety in all 
areas of railroad operations and reduces rail
road-related accidents and casualties. It also 
reduces damage to property caused by acci
dents involving any carrier of hazardous ma
terials by providing State participation in the 
enforcement and promotion of safety prac
tices.492 Assistance for this program is in the 

490 Office of the Federal Register, National Archives and Records Administration, The United Sta-tes Government Manual, 
1994/95 (Superintendent of Documents: Washington, D.C., 1994), p. 468. 

491 U.S. Department of Transportation, Federal Railroad Administration, "Fiscal Year 1994 Civil Rights Implementation Plan," 
Workload and Performance Data, p. 11 (hereafter cited as DOT/FRA FY 1994 Implementation Plan). 

492 Office of Management and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, b.C., 1993), vol. 1, p. 455. 
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form of project grants and is available to the matters, it implements the nondiscrimination 
States.493 provisions of Title VI, section 905, of the Railroad 

The local rail freight assistance program seeks 
to maintain efficient local rail freight ser
vices.494 The program provides funds to State 
agencies in the form of project grants.495 This 
program is due to be phased out in 1996. 496 

Organization, Budget, Staffing, and 
Workload 
Organization and Responsibilities 

Primary responsibility for Title VI enforcement 
at the FRA falls to the Office of Civil Rights 
(FRA/OCR).497 FRA/OCR is headed by a Director. 
It is located in the Office of Special Staff, the head 
of which reports to the Administrator. 498 The FRA 
does not operate regional offices. 499 

FRA/OCR is responsible for all civil rights mat
ters at the FRA, including external civil rights 
enforcement, minority business enterprise 
(MBE), and equal opportunity matters.500 In ad
dition to the MBE program and equal opportunity 

493 Ibid. 

494 Ibid., p. 457. 

495 Ibid. 

Revitalization and Regulatory Reform Act of 
1976,501 the Age Discrimination Act of 1975,502 

Title IX of the Education Amendment Act of 
1972,503 section 504 of the Rehabilitation Act of 
1973,504 and Title II of the Americans with Dis
abilities Act of 1990. 505 

Budget, Staffing, and Workload 
FRA/OCR has its own budget account with line 

items for personnel, travel, training, information 
technology, contracting, and other items. How
ever, the budget does not allocate FTEs across 
various civil rights activities, such as preaward 
reviews, postawar<l reviews, complaint investiga
tions, a,nd provision of technical assistance. Thus, 
FRA/OCR does not track its civil rights expendi
tures by civil rights activity, As a result, the FRA 
is unlikely to be able to engage in serious manage
ment planning of its civil rights activities. 

Information on staffing and workload indicate 
that FRA/OCR has suffered from a declining staff 
and increased responsibilities. FRA/OCR's staff 

496 Miles S. Washington, Jr., Director, Office of Civil Rights, Federal Railroad Administration, U.S. Department ofTranspor
tation, interview in Washington, D.C., Februa:ry 9, 1995, p. 1 (hereafter cited as Washington Februa:ry 1995 interview). 

497 In addition to Title VI, the Federal Railroad Administration's civil rights enforcement responsibilities'include: section 504 
ofthe Rehabilitation Act of 1973, 29 U.S.C. § 794 (1988 and Supp. V 1993); the Americans with Disabilities Act, 42 U.S.C. 
§§ 12,101-12,213 (Supp. V 1993); Title IX of the Education Amendments Act of 1972, 20 U.S.C. §§ 1681-1688 (1988); and 
the Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988). 

498 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VIofthe Ci11il RightsActof1964, December 1993, completed by the U.S. Department ofTransportation, 
Federal Railroad Administration, Appendix 1 (Organization Chart) (hereafter cited as DOT/FRA Survey). 

499 Ibid., Q. 37, p. 31. 

500 Ibid., Appendix 2 (Mission and Function Statement). 

501 Pub. L. No. 94-210 § 905, 90 Stat. 31, 148-149 (formerly codified at 45 U.S.C. § 803 (1988), repealed by Revision of Title 49, 
U.S.CA., Pub. L. No. 97-449, (87)(b), 96 Stat. 2413, 2443-2445 (1983). 

502 42 u.s.c. §§ 6101-6107 (1988). 

503 20 u.s.c. § 1681-1688 (1988). 

504 29 U.S.C. § 794 (1988 & Supp. V 1993). 

505 42 U.S.C. §§ 12,131-12,134 (Supp. V 1993). See DOT/FRA FY 1994 Implementation Plan, p. 1; DOT/FRA Survey, Q. 22, 
pp.17-18. 
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has declined sinc·e 1981, when it had nine 
FTEs.506 During the period between 1990 and 
1994, FRA/OCR had a total staff of five FTEs. In 
1992, one staff member retired, but FRA/OCR 
filled the position during that year. However, 
since August 1993, FRA/OCRhas functioned with 
four staff persons, because one person is on an 
extended detail to another office. Until the recent 
DOT reorganization, FRA/OCR had one person 
assigned to internal equal employment opportu
nity; one staff member detailed to t4e MBE pro
gram; and two working on external civil rights, 
including Title VI. The Director of FRA/OCR di
vided his time between MBE issues, internal 
equal employment opportunity, and external civil 
rights programs.507 Under the reorganization, 
FRA/OCR lost one staff member, the person who 
was assigned to internal complaint processing, to 
the Office of the Secretary's OCR.508 

In 1980, DO'I' issued MBE regulations.509 Since 
then, the regulations have undergone many 
changes which have resulted in more appeals 
being filed with DOT. In addition, the Civil Rights 
Restoration Act of 1987510 and the Americans 
with Disabilities Act have added to FRA/OCR's 
responsibilities and, as a result, its workload.511 

506 DOT/.FRA Survey, Q. 26, p. 21. 

The FRA/OCR's declining staff and increasing 
workload have resulted in the FRA almost totally 
abandoning any meaningful Title VI enforcement 
activities. 

DOT Reorganization 
The originally proposed DOT reorganization 

would have reassigned the entire staff of 
FRA/OCR to the Secretary's Office of Civil 
Rights,512 in effect, abolishing FRA/OCR. How
ever, the FRA would have retained responsibility 
for the affirmative action, special emphasis, and 
diversity programs.513 Because the reorganiza
tion is currently on hold, FRA/OCR's structure 
has remained intact, with the exception of the one 
staff member transferred to the Office of the Sec
retary's OCR.514 However, the Director of 
FRA/OCR indicated that the prospect of future 
reorganization has brought civil rights to a stand
still, as his office and other DOT civil rights office 
wait to see ifand when the proposed DOT reorga
nization is accomplished. 515 

Regulations, Guidelines, Policies, and 
Procedures 

The FRA does not have its own Title VI regula
tions. Consequently, the administration operates 

507 Miles S. Washington, Jr., Director, Office of Civil Rights, Federal Railroad Administration, U.S. Department of Transpor
tation, letter to Frederick D. Isler, Acting Assistant Staff Director, U.S. Commission on Civil Rights, July 25, 1994, p. 1 
(hereafter cited as Washington letter). See also DOT/FRA FY 1994 Implementation Plan, p. 3. 

508 Washington February 1995 interview, p. 1. 

509 45 Fed. Reg. 21,172 (1980)(codified at 49 C.F.R. Part 23 (1994)). See also "Guidance for Implementing Department of 
Transportation Rules Creating a Minority Business Enterprise Program in DOT Financial Assistance Programs," 45 Fed. 
Reg. 45,281 (1980). 

510 Pub. L. No. 100--259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ 168lnote, 1687, 1687note, 1688, l688note (1988); 29 
U.S.C. §§ 706, 794 (1988 & Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 

511 DOT/.FRA Survey, Q. 27, p. 21. 

512 Miles S. Washington, Jr., Director, Office of Civil Rights, Federal Railroad Administration, U.S. Department ofTranspor-
tation, interview in Washington, D.C., Sept. 20, .1994, p. 1 (hereafter cited as Washington September 1994 interview). 

513 Ibid. 

514 Washington February 1995 interview, p. 1. 

515 Miles S. Washington, Jr., Director, Office of Civil Rights, Federal Railri;iad Administration, U.S. Department ofTranspor
tation, interview in Washington, D.C., Apr. 20, 1995. 
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under DOT's Title VI regulations516 and DOT 
Order 1000.12.517 

The Director of FRA/OCR indicated that the 
FRA enforces the regulations for section 905 of 
the Railroad Revitalization and Regulatory Re
form Act of1976518 rather than the Department's 
Title VI regulations to avoid duplicate and over
lapping requirements. 519 According to him, the 
implementation of the section 905 regulations al
lows achievement of statutory and policy objec
tives without having to implement and enforce 
two separate regulations. 520 

The FRA did not provide the Commission with 
evidence that it has developed Title VI guideline 
for its programs, issued any policy statements on 
Title VI, or generated its own Title VI enforce
ment procedures. This lack of activity indicates 
that the FRA lacks commitment to conduct mean
ingful Title VI enforcement. 

Process of Title VI Enforcement 
Preaward Reviews 

The FRA conducts preaward reviews when new 
applicants apply for financial assistance.521 In 

fiscal year 1992, all 48 recipients522 of the FRA's 
$570 million in assistance523 underwent the pre
award review process. 524 In fiscal year 1993, the 
number ofrecipients increased to 51, all of which 
underwent preaward reviews.525 None of the 99 
reviews for the above period resulted in the denial 
of an award.526 

Postaward Desk-Audit and Onslte Compliance 
Reviews 

FRA/OCR conducts postaward reviews, con
sisting of desk audits or onsite visits, one year 
after the release of financial assistanc_e.527 The 
review includes an evaluation of recipients' equal 
employment opportunity accomplishments, an 
analysis of recipients' applicant flow data for the 
previous year, and a review of goals, training 
activities, and discrimination complaints.528 Dur
ing onsite visits, FRA/OCR examines the recip
ients' program implementation to ascertain 
whether they are doing what is prescribed in their 
affirmative action plans. 529 

However, the Director of FRA/OCR indicated 
that the FRA conducts postaward desk-audit re
views for section 905 recipients only.530 The FRA 

516 29 C.F.R. Part 21 (1994). 

517 U.S. Department of Transportation, Order 1000.12, "Implementation of the Department of Transportation Title VI Program" 
(hereafter cited as DOT Order 1000.12). 

518 Pub. L. No. 94-210, 90 Stat. 31, 1~9 (codified at 45 U.S.C. § 803, repealed by Pub. L. No. 97-449, § 7(b), 96 Stat. 2443). 
See 49 C.F.R. Part 265 (1994). 

519 Washington letter, p. 1. 

520 Ibid. 

521 Washington letter, p. 2; DOT/FRA FY 1994 Implementation Plan, p. 3. 

522 DOT/FRA Survey, Q. 41(b), p. 34. 

523 Ibid., Q. 41(d), p. 34. 

524 Ibid., Q. 4l(e), p. 34. 

525 Ibid., Q. 4l(b), p. 34. 

526 Ibid., Q. 4l(g), p. 35. 

527 DOT/FRA FY 1994 Implementation Plan, p. 4. 

528 Ibid. 

529 Ibid. 

530 Washington letter, p. 2. 
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conducted 16 postaward desk-audit reviews in 
fiscal year 1991, 24 in fiscal year 1992, 34 in fiscal 
year 1993, and 25 in fiscal year 1994. 531 None of 
FRA/OCR's reviews resulted in a finding of non
compliance.532 

Furthermore, the FRAhas conducted no onsite 
compliance reviews of State agencies or program 
recipients for the last 5 years. 533 The Director of 
FRA/OCR explained that a lack of travel funds 
prevented his office from conducting such re
views. He added that the FRA has a memoran
dum of understanding with the Federal Highway 
Administration and the Federal Transit Admin
istration regarding onsite compliance reviews 
that enables the FRA to "piggyback" on these two 
ad~istrations' compliance reviews. 534 

Thus, many FRA recipients are not covered by 
its postaward reviews. As a result, the FRA effec
tively has abandoned proactive Title VI enforce
ment for all but section: 905 recipients. 

Complaint Investigations 
Currently, FRA/OCR shares the responsibility 

for investigating complaints against rail recip
ients with an FRA program office because of inad
equate staffing and resources.535 The FRA re-

views complaints to determine jurisdiction under 
section 504 of the Rehabilitation Act of 1973.536 If 
there is no jurisdiction, it refers the complaint to 
the Department of Justice, the Office of the 
Secretary's OCR, or the Equal Employment Op
portunity Commission.537 In 1993, FRA received 
five Title VI complaints.538 The FRA received no 
Title VI complaints in fiscal year 1992.539 

Outreach and Education 
The FRA does not publicize program informa

tion and/or requests for proposals.540 In addition, 
the Administration contends that it does not have 
the resources necessary to publicize the name and 
contact information for its Title VI compliance 
officers and/or contract officer.541 The Adminis
tration does not offer training seminars for its 
recipients.542 

According to the Director of FRA/OCR, the 
FRA provides Federal grants to State recipients 
for outreach and education. Therefore, he con
tends that FRA/OCR does not need to conduct 
outreach or educational activities. 543 

Technical Assistance 
The FRA reported that recipients receive tech

nical assistance on an as-needed basis.544 

531 Ibid., p. 2. See also DOT/FRA FY 1994 Implementation Plan, p. 21. These numbers are inconsistent with those reported in 
FRA.'s survey response, which indicated that FRA had completed 48 postaward desk-audit reviews in 1992 and 53 in 1993. 
DOT/FRA Survey, Q. 45, p. 38. 

532 DOT/FRA Survey, Q. 45(b), p. 38. 

533 Ibid., Q. 63, p. 44. 

534 Washington September 1994 interview, p. 2. 

535 DOT/FRA FY 1994 Implementation Plan, p. 2. 

536 Ibid., p. 3. 

537 Ibid. 

538 Ibid., p. 13. 

539 DOT/FRA Survey, Q. 71, p. 50. 

540 Ibid., Q. 46, p. 39. 

541 Ibid. 

542 Ibid., Q. 52, p. 40. 

543 Washington letter, p. 3. 

544 Ibid., p. 3; DOT/FRAFY 1994 lmplementationPian, p. 5. 
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Generally, it responds to technical assistance re
quests by telephone. 545 On occasion, it initiates 
assistance through desk-audit reviews and com
municates findings and recommendations in writ
ing to the recipient.546 The FRA has provided 
technical assistance to State and railroad recipi
ents within the last 5 years. For example, it has 
explained regulatory requirements to new per
sonnel and has discussed agency program and 
contracting, as well as new policies affecting re
cipients' minority business enterprise (MBE) pro
grams.547 However, the Director ofFRA/OCR in
dicated that the technical assistance did not focus 
on Title VI.548 Thus, the FRA is not engaged 
actively in the provision of technical assistance on 
Title VI. 

Monitoring State Title VI Enforcement 
Under regulations implementing section 905 of 

the Railroad Revitalization and Regulatory Re
form Act, State recipients must submit an affir
mative action plan and standard DOT Title VI 
assurances with their grant applications.549 On
site compliance reviews determine compliance 
with section 905. According to the Director of 
FRA/OCR, the FRA verifies that the State is ful
filling commitments in its affirmative action plan. 
He also wrote that due to an "austere budget," the 

545 Washington September 1994 interview, p. 3. 

546 Washington letter, p. 3. 

547 Ibid. 

548 Ibid. 

549 Ibid., p. 2. 

FRA did not conduct onsite compliance reviews 
for State recipients in 1994. 550 

Staff Training 
FRA/OCR is responsible for traming its ·own 

civil rights staff in conjunction with the Office of 
the Secretary's OCR.551 It also is responsible for 
training program managers, contract officers, and 
project officers.552 However, FRA does not con
duct training seminars for State and local agency 
staff653 and recipients. 554 

According to the Director ofFRA/OCR, the civil 
rights staff has not received Title VI training • 
since before 1990.555 In fiscal year 1993, 
FRA/OCR training was limited to ongoing equal 
employment opportunity training and sensitivity 
training for managers and supervisors and sexual 
harassment training conducted by an outside con
tractor.556 

Reporting Requirements, Data 
Collection, and Analysis 

The FRA requires recipients to develop a sys
tem for establishing base data that identifies eli
gible populations and measures delivery of pro
gram benefits. 557 However, because the MBE pro
gram requires annual commitments on minorl.ty 
participation and targeting, the FRA does not 
require recipients to assess annual minority 

550 Ibid., p. 3. He noted that onsite Minority Business Enterprise (MBE) compliance reviews were conducted for two railroad 
recipients. Currently, FRA has 509 recipients. 

551 DOT/FRA Survey, Q. 25(i), p. 20. 

552 Ibid. 

553 Ibid., Q. 51, p. 40. 

554 Ibid., Q. 52, p. 40. 

555 Washington letter, p. 3. 

556 DOT/FRA FY 1994 Implementation Plan, p. 8. 

557 DOT/FRA Survey, Q. 59, p. 43. 
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participation in each program and compare those 
figures with established targets. 558 For the same 
reason, the FRA does not require recipients to 
submit an annual report comparing program par
ticipation with program eligibility.559 The Direc
tor ofFRA/OCR explained that FRAhas sought to 
avoid "duplicate and overlapping reporting and 
record keeping requirements being imposed on 
recipients.''560 Thus, FRA's concern for duplicate 
and overlapping requirements prevents it from 
collecting adequate data to enforce Title VI effec
tively. 

The Director of FRA/OCR informed the Com
mission that the FRA uses a "manual system" to 
track data. An analysis of agency employment 
totals by category is compared with the available 
population to determine discriminatory hiring 
procedures. An external specialist is responsible 
for analyzing and disseminating data.561 The 
FRA/OCR Director indicated that the FRA lacks 
the software necessary to track pertinent data 
and that no database system is available.562 

Civil Rights Implementation Plans 
The Commission reviewed the FRA's fiscal 

year 1994 Civil Rights Implementation Plan.563 

The plan covers base fiscal years 1994 through 
1997.564 The plan contains a brief overview of the 
FRA's civil rights enforcement program. Al
though the overview follows the outline provided 
by the Department of Justice's guidelines,565 it is 

558 Ibid., Q. 61, p. 43. 

559 Ibid., Q. 62, p. 43. 

too cursory to serve as a basis for a Department of 
Justice review of the FRA's civil rights im
plementation and enforcement program or to 
serve as an informational tool for the general 
public.566 

The plan'.s "goals and objectives" section is par
ticularly deficient. The FRA identified the follow
ing as its long-range policy goal: 

FRA plans to provide technical assistance to several 
State recipients inasmuch as their EEO personnel have 
changed. In order to maintain compliance, we must 
assure that the recipients understand the require
ments, and what is expected as pertains to the regula
tions. We have identified potential problems with a 
number of States, and because of joint responsibility we 
plan to work with FHW A regional offices.567 

The FRA's major objectives are outlined as fol
lows: 

Assistance is needed by several State recipients who 
are barely in compliance. Our intention is to work 
closely with FHW A regional civil rights staff in order to 
achieve this goal. This endeavor will require much 
communication since FHWA will have, in some cases, 
personal contact with the State representatives respon
sible for the development of the EEO/AA program.568 

The major objectives do not conform to the De
partment of Justice requirement that there be at 
least one major objective for each functional 

560 Washington letter, p. 1. In view of the reporting requirements at FRA, this section is related to section 905 and not Title VI. 

561 Ibid. 

562 DOT/FRAFY 1994 Implementation Plan, p. 6. 

563 Ibid. 

564 Ibid., p. 1. 

565 See DOJ Guideline for Agency Implementation Plans, pp. 4-11. 

566 The Department of Justice has·indicated that these are two purposes of the Civil Rights Implementation Plans. See ibid., 
pp. 3-4. 

567 Ibid. p. 7. 

568 Ibid., p. 8. 
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category (e.g., complaint processing, preaward re
views, etc.).569 Furthermore, they do not "imply 
criteria for measuring accomplishments. "570 The 
plan contains only one short-term objective.571 

The objective is "to obtain consistent and effective 
enforcement, while maintaining compliance," and 
the narrative describing the task is very vague. 572 

In addition to its long-range goals and objec
tives, the plan also contains a progress report that 
discusses the status of FRA enforcement relative 
to its goals and objectives. 573 The FRA acknowl
edged that it did not achieve the long-range goals 
and major objectives established in the base-year 
plan.574 It also reported that it did not complete 
onsite reviews, as well as other projects, because 
ofan "austere" budget. 575 

The inadequacy of the plan's "goals and objec
tives" section indicates that the FRA does not use 
the plan as a management tool. 576 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: Given that the Federal Railroad Ad
ministration (FRA) has such a small civil rights 
staff, combining them all in a single office without 
creating ,separate administrative units for inter-

569 See DOJ Guideline for Agency Implementation Plans, p. 9. 

570 See ibid. 

nal civil rights and external civil rights is accept
able. However, a deficiency in the FRA's civil 
rights organizational structure is that the Direc
tor of FRA's Office of Civil Rights (FRA/OCR) does 
not report directly to the FRA Administrator. 577 

Recommendation: The FRA should change its 
lines of authority so that the Director ofFRA/OCR 
reports directly to the Administrator of the FRA. 

Budget, Staffing, and Workload 
Finding: The FRA has too few staff to carry out 
an effective Title VI enforcement program. The 
few staff that the FRA has are struggling with an 
increasing workload brought about by the enact
ment of the Americans with Disabilities Act and 
the revisions to DOT's disadvantaged business 
enterprise regulations. 578 

Recommendation: The FRA should commit ad
ditional resources to its civil rights enforcement 
activities. The amount of additional resources 
committed should be guided by civil rights plan
ning based on the information management sys
tem recommended below. 
Finding: The FRA does not have in place an 
information management system that permits it 
to track its expenditures and workload for differ
ent civil rights statutes and functions. As a result, 
FRA/OCR cannot engage in effective manage
ment planning of its civil rights activities.579 

571 DOT/FRA FY 1994 Implementation Plan, p. 9. The Department of Justice requires that there be at least one short-term 
objective in each of the functional areas, at it does for major objectives. DOJ Guideline for Agency Implementation Plans, p. 
10. 

572 Ibid. 

573 Ibid., p. 8. 

574 Ibid. 

575 Ibid. 

576 This is one of the purposes given by the Department of Justice for Civil Rights Implementation Plans. DOJ Guideline for 
Agency Implementation Plans, p. 3. 

577 See p. 558. 

578 See pp. 558-~9. 

579 See p. 558. 
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Recommendation: FRA/OCR should develop 
and implement an information management sys
tem that allows it to track its civil rights expendi
tures separately for different civil rights statutes 
and across civil rights activities. FRA/OCR should 
use this information management system in de
veloping an annual Title VI enforcement plan 
that lays out specific goals and objectives to be 
accomplished and assigns specific resources to the 
necessary tasks. In addition, FRA/OCR should 
use the system in preparing budget requests. The 
system should permit it to show that its resources 
are not commensurate with its workload. 

Regulations, Guidelines, Policies, and 
Procedures 
Finding: The FRA has issued no regulations, 
guidelines, policies, or procedures on Title VI. 
Thus, it does not have in place the basic structure 
needed for an effective Title VI enforcement pro
gram.58□ 
Recommendation: The FRA should commit it
self to developing the nece_ssary regulations, 
guidelines, and procedures to serve as a founda
tion for an effective Title VI program and to up
date or expand on these regularly through the 
issuance of policy statements. The FRA needs a 
basic regulation specifying the general Title VI 
responsibilities of FRA/OCR, the FRA's program 
offices, and the FRA's recipients. In addition, the 
FRA should develop Title VI guidelines for each of 
its federally assisted programs. These guidelines 
should be modeled after the Title VI regulations 
of the Federal Highway Administration, but be 
mo<;lified to fit the nature of the FRA's programs. 
For instance, to the extent that the FRA provides 
funding through project grants rather than 
through continuing State programs, the need to 
delegate compliance responsibilities to States is 
lessened. Furthermore, preaward reviews may 
play a greater role in a program that funds project 
grants. The guidelines should specify the data 
recipients need to submit and the analyses that 

580 See pp. 559-60. 

581 See pp. 560-61. 

582 See p, 561. 

the FRA should conduct using the data. Finally, 
the FRA should develop a procedures manual 
describing the basic procedures for conducting 
preaward and postaward compliance reviews, 
complaint investigations, and effecting compli
ance. The procedures manual should include a 
discussion of the types of information that must 
be considered in compliance reviews and com
plaint investigations before a finding of compli
ance or noncompliance is reached. 

Process of Title VI Enforcement 
Postaward Reviews 
Finding: The FRA's postaward reviews are lim
ited to section 905 recipients and focus primarily 
on their fulfillment of their equal employment 
opportunity and affirmative action responsibil
ities rather than the broader issues covered by 
Title VI. Furthermore, budget constraints have 
prevented FRA/OCR from conducting onsite post
award compliance reviews since 1994.581 

Recommendation: The FRA should commit suf
ficient resources to FRA/OCR for it to accomplish 
a reasonable number ofpostaward onsite compli
ance reviews each year. FRA/OCR should 
broaden the focus ofits onsite compliance reviews 
beyond recipients' employment practices to in
clude in the reviews evaluations of access to and 
treatment within recipients' programs as well as 
the possibility of adverse impact, which are essen
tial for determining compliance with Title VI. 

Complaint Investigations 
Finding: Because of resource constraints, 
FRA/OCR shares complaint investigation with an 
FRA program office. Furthermore, FRA/OCR 
does not have complaint processing and investiga
tion procedures. Therefore, the quality of the com
plaint investigations performed by the FRA is 
open to question. 582 

Recommendation: FRA/OCR should develop 
and issue complaint processing and investigation 
procedures that not only delineate the process of 
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handling a complaint, but also indicate the types 
of information to be considered in reaching a 
finding of compliance or noncompliance. In addi
tion, FRA/OCR should request additional re
sources so that all complaint processing and in
vestigation can be conducted by trained civil 
rights staff operating out of FRA/OCR. 

Outreach and Education 
Finding: FRA/OCR does not conduct outreach 
and education on Title VI or on the FRA's pro
grams.583 

Recommendation: FRA/OCR should take the 
lead in conducting outreach and education on 
Title VI. In addition to providing grants for out
reach and education to State recipients, 
FRA/OCR should develop a strategic plan to en
sure that all FRA recipients, program partici
pants, intended beneficiaries, and the public are 
aware of their rights and responsibilities under 
Title VI. Intended beneficiaries should be fully 
informed of the nature of the FRA's federally 
assisted programs and the possibility of partici
pating in them. The strategic plan should retain 
FRA/OCR's current practice of providing grants 
for outreach and education to State recipients, but 
should also include expanded involvement in out
reach and education by FRA/OCR. Examples of 
outreach and education activities that FRA/OCR 
should engage in are developing informational 
brochures and posters, in English and in other 
languages, and participating in conferences and 
other forums attended by FRA recipients, pro
gram participants, or intended beneficiaries. 

Technical Assistance 
Finding: FRA/OCR provides very little technical 
assistance on Title VI to its recipients.584 

Recommendation: FRA/OCR should follow the 
model provided by the Federal Highway Admin
istration in providing comprehensive technical 

583 See p. 561. 

584 See pp. 561-62. 

585 See p. 562. 

586 Seep. 562. 

587 See pp. 562--63. 

asistance to the FRA's recipients. In particular, 
technical assistance should be provided pro
actively, notjust on an as-needed or upon-request 
basis. 

Monitoring of State Recipients 
Finding: FRA/OCR did not conduct any onsite 
reviews of the FRA's State recipients in fiscal year 
1994 because of an austere budget. 585 

Recommendation: FRA should provide 
FRA/OCR with sufficient resources for it to con
duct periodic onsite compliance reviews of its 
State recipients. 

Staff Training 
Finding: The FRA has not provided Title VI 
training to its civil rights staff in the past 5 years 
and never provides such training to State and 
local agency staff or recipients. 586 

Recommendation:FRA/OCR should implement 
a staff training program immediately. All civil 
rights staff should be provided with regular, for
mal training on Title VI and other civil rights 
statutes. The training should be designed to re
fresh and deepen their understanding of Title VI, 
as well as to address emerging Title VI issues. In 
addition, FRA/OCR should provide Title VI train
ing to recipients' staff, particularly if the recip
ients' are given significant Title VI compliance 
responsibilities. Such training could be offered in 
annual civil rights conferences, such as those con
vened by the Federal Highway Administration. 

Reporting Requirements, Data 
Collection, and Data Analysis 
Finding: The FRA does not have in place an 
adequate data collection and analysis system. The 
system is limited to collecting information on the 
use of minority contractors by recipients, but does 
not collect the broader array of data necessary to 
monitor recipients' compliance with Title VI.587 
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Recommendation: The FRA should require re
cipients to report data on program participants, 
program applicants, and the eligible population 
by race, color, and national origin. In addition, the 
FRA should require recipients receiving funds for 
large projects to provide analyses of the demo
graphic composition of the affected community 
and any adverse impact the project might have. 
The FRA should integrate analysis of these data 
into its Title VT compliance and enforcement pro
cess. 

Civil Rights Implementation Plans 
Finding: The FRA's Civil Rights Implementation 
Plan does not fulfill the purposes envisioned by 
the· U.S. Department of Justice in its "Guideline 
for Agency Implementation Plans Required by 
Executive Order 12,250, 'Leadership and Coordi
nation on Nondiscrimination Laws."' It does not 
provide sufficient information for the Department 
of Justice. or the public to gain an understanding 
of the FRA's civil rights enforcement program. It 
does not have goals and objectives for all parts of 
the Title VI implementation process, and the 
goals it does have are vague and do not imply 
criteria for measuring accomplishment. Finally, 
FRA/OCR is not using the plan as a management 
tooI.5ss 
Recommendation: The FRA should develop its 
Civil Rights Implementation Plans in confor
mance with the Department of Justice guideline. 
In particular, the FRA should describe its civil 
rights enforcement process more fully. Further
more, the FRA should develop i;pecific goals and 

objectives, with measures and timeframes for ac
complishing them, for each part of the Title VI 
implementation process. Finally, the FRA should 
use the plans as a management tool. Thus, the 
plans shou.1,d be sufficiently specific and detailed 
to serve as a civil rights enforcement plan. 

Federal Transit Administration 
The Federal Transit Administration (FTA), 

formerly the Urban Mass Transportation Admin
istration, assists in the development of improved 
public and private mass transit systems and en
courages the planning and establishment of ur
ban mass transportation systems. It also assists 
State and local governments in :financing mass 
transportation systems and enhancing the mobil
ity of the elderly, persons with disabilities, and 
economically disadvantaged persons specific
ally.589 

Federally Assisted Programs 
In fiscal year 1993 the FTA provided :financial 

assistance of approximately $3.4· billion to 643 
recipients in the following programs:590 

v Federal transit capital improvement grants as
sist in :financing the acquisition, construction, 
reconstruction, and improvement of facilities 
and equipment for use, by operation, lease, or 
otherwise, in mass transportation service in 
urban areas and in coordinating i:iervice with 
highway and other transportation.591 Assis
tance is in the form of formula grants and 

588 See pp. 563-64. 

589 Office of the Federal Register and the National Archives and Records Administration, The Unired States Government 
Manual, 1994/95 (Superintendent of Documents: Washington, D.C., 1994), p. 472. 

590 U.S. Department ofTransportation, Federal Transit Administration, "Fiscal Year 1994 Civil Rights Implementation Plan," 
Workload and Performance Data, p. 10 (hereafter cited as DOT/FTA FY 1994 Implementation Plan). 

These numbers are inconsistent with those the FTA reported to the U.S. Commission on Civil Rights in its survey response. 
The survey response indicated that the FTA provided a total of $4.6 billion to 2,100 recipients in fiscal year 1993. U.S. 
Commission on Civil Rights, Survey ofFederal Executive Branch Departments andAgencies Responsible for the Enforcement 
of Title VI of the Civil Rights Act of 1964, December 1993, completed by the U.S. Department of Transportation, Federal 
Transit Administration, Q. 33, p. 29 (hereafter cited as DOT/FTA Survey). 

591 Office ofManagement and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol.1, p. 458. 
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project grants to public agencies and public 
corporations established under State law. 592 

Federal transit grants for university research 
training sponsor research studies and training 
in the problems of transportation in urban 
areas, encourage students to seek transit ca
reers, and increase cooperative interchanges 
between transit operators and the academic 
community.593 Assistance is in the form of proj
ect grants to institutions of higher educa
tion.594 

Federal transit managerial training grants 
provide fellowships for training of managerial, 
technical, and professional personnel em
ployed in the transit field.595 Assistance is in 
the form of project grants to State and local 
public bodies and operators of transit sys
tems.596 
Federal transit technical studies grants assist 
in development of cost-effective transportation 
improvement programs, including the prepa
ration of transportation plans and surveys and 
evaluations of previously funded projects.597 
Assistance is in the form of formula and project 
grants to the States for distribution to metro
politan planning organizations to be used in 
urbanized areas. 598 

592 Ibid. 

593 Ibid. 

594 Ibid. 

595 Ibid., p. 459. 

596 Ibid. 

597 Ibid., p. 460. 

598 Ibid., p. 461. 

599 Ibid. 

600 Ibid. 

601 Ibid., p. 462. 

602 Ibid. 

603 Ibid., p. 463. 

Federal transit capital and operating assis
tance formula grants assist in financing the 
acquisition, construction, cost-effective leas
ing, planning, and improvement of facilities 
and equipment for use by operation or lease or 
otherwise in mass transportation service, and 
the payment of operating expenses to improve 
or to continue such service by operation, lease, 
contract or otherwise.599 Assistance is in the 
form of formula grants to urban-area recipients 
designated by the Governors and other offi
cials.6°0 

Public transportation for nonurbanized areas 
grants seek tp enhance public transportation 
service in nonurbanized areas by providing fi
nancial assistance for the acquisition, con
struction, and improvement of facilities and 
equipment and the payment of operating ex
penses by operating contract, lease, or other
wise.6°1 Assistance is in the form of formula 
grants to State and local agencies, nonprofit 
organizations, Indian tribes, and operators of 
transit services.602 

Human resource programs provide financial 
assistance for national and local programs that 
address _human resource needs, particularly 
those of minorities and women, as they apply 
to public transportation activities.603 Assis
tance is given in the form ofproject·grants and 
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technical assistance to State and local agen
cies, institutions of higher education, and non
profit institutions. 604 

Federal transit technical assistance seeks to 
improve mass transportation service, to con
tribute toward meeting total urban transporta
tion needs at a minimum cost, and to assist in 
the reduction of urban transportation needs by 
improving the ability of transit industry oper
ating officials to plan, manage, and operate 
their systems more effectively and safely.605 

Assistance is in the form of project grants, 
dissemination of technical information, and 
training to State and local governments, tran
sit agencies, for-profit and nonprofit organiza
tions, universities, and individuals.606 

The capital assistance program for elderly per
sons and persons with disabilities provides fi
nancial assistance in meeting the transporta
tion needs of elderly persons and persons with 
disabilities.607 Assistance is in the form of proj
ect grants. 608 

Transit planning and research funding is de
signed to improve mass transit service, to con-

604 Ibid. 

605 Ibid., p. 464. 

606 Ibid., p. 465. 

607 Ibid., p. 466. 

608 Ibid. 

609 Ibid., p. 467. 

610 Ibid. 

tribute toward meeting total transit needs at 
minimum cost, and to assist in the reduction of 
transitneeds by improving the ability of transit 
industry operating officials to plan, manage, 
and operate their systems more effectively and 
safely; to provide fellowships for training of 
managerial, technical, and professional per
sonnel employed in the transit field.609 Assis
tance is given in the form of project grants, 
technical assistance, and training to State and 
local governments, transit agencies, private or
ganizations, profit organizations, nonprofit or
ganizations, universities, and individuals.610 

Organization, Budget, Staffing, and 
Workload 
Organization and Responsibilities 

Enforcement of Title VI and other civil rights 
statutes611 at the FTA is the responsibility of the 
Office of Civil Rights (FTA/OCR). FTA/OCR is 
responsible for FTA's internal and external civil 
rights enforcement, its disadvantaged business 
enterprise program, and relocation assistance is
sues.612 FTA/OCR reviews FTA grants and the 
internal activities of its grantees for compliance 

611 In addition to Title VI, the FTA enforces: Executive Order 11,625, Oct. 14, 1971; Executive Order 11,764; the Federal Transit 
Act; the Department ofJustice's and the Equal Employmljlnt Opportunity Commission's joint regulations, 28 C.F.R. Part 42 
and 29 C.F.R. Part 1691; the Department of Transportation's Title VI Regulations, 49 C.F.R. Part 21 (1994); section 1003(b) 
ofthe Intermodal Surface Transportation Efficiency Act of 1991, Pub. L. No. 102-240, 105 Stat. 1914 (codified as amended 
in scattered sections ofU.S.C); DOT's Disadvantaged Business Enterprise Regulation, 49 C.F.R. Part 23 (1994); the Small 
Business Size Standards regulation, 13 C.F.R. Part 121 (1993); Joint Planning Regulations of the Federal Transit 
Administration and the Federal Highway Administration, 23 C.F.R. Part 40 (1994) and 49 C.F.R. 613 (1994); the 
Transportation for Individuals with Disabilities regulation, 49 C.F.R. Parts 27, 37, and 38 (1994); section 504 of the 
Rehabilitation Act of 1973, 29 U.S.C § 794 (1988 & Supp. V 1993); and the Americans with Disabilities Act, 42 U.S.C. 
§§ 12,101-12,213 (Supp. V 1993). 

612 DOT/FTA FY 1994 Implementation Plan, pp. 3-4. 
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with Federal civil rights legislation, directives, rights program responsibilities. The restructuring was 
and program requirements.613 to achieve a more responsive, orderly, and timely per

FTA/OCR is headed by a Director, who reports formance ofrequired civil rights duties.619 

to the Administrator. FTA/OCR has three divi
sions: Operations, Area Administration Manage
ment, and Program Management; a Policy and 
Support Staff; and 10 regional offices. 614 The re
gional civil rights staff report to the Director of 
FTA/OCR through the Acting Chief of the Area 
Administration Management Division. 615 

The FTA/OCR headquarters office is responsi
ble for "policy development and dissemination, 
program development and uniform implementa
tion; technical assistance; monitoring regions' im
plementation of programs and procedures; coordi
nation with the Office of the Secretary of Trans
portation; conducting complaint investigations; 
and management of human resource projects."616 

The regional offices are responsible· for monitor
ing FTA grant recipients.617 

FTA/OCR restructured its divisions at least 
four times between fiscal ye_ar 1976 and fiscal 
year 1993. 618 According to FTA/OCR: 

Each restructuring was designed to better facilitate the 
needs of the office and/or to meet the increase in civil 

In 1993, FTA/OCR became responsible for proc
essing and investigation of discrimination com
plaints relating to section 504 of the Rehabilita
tion Act of 1973620 and the Americans with 
Disabilities Act of 1990. 621 This responsibility had 
previously belonged to the Office of the Secre
tary's OCR. The FTA expects that this additional 
responsibility will necessitate additional budget
ary and staff resources. 622 

In 1992 the FTAissued an internal order trans
ferring responsibility for the regional offices' civil 
rights activities from FTA/OCR to the regional 
administrators.623 Under the order, "the responsi
bilities and activities of the Regional Civil Rights 
Officers [ would have been] 'mainstreamed' into 
the grant management activities of the Regional 
Offices,'' and the regional civil rights staff would 
have reported to the regional administrators. The 
FTA also planned to create an Office of Oversight 
in FTA headquarters to monitor, grant recipients' 
compliance with all statutory and administrative 
requirements, particularly affecting financial and 

613 Ibid., p. 1. These programs include the following: Equal Employment Opportunity (EEO), Disadvantaged Business 
Enterprise (DBE), the distribution of transportation and related benefits (Title VI of the Civil Rights Act of1964, Relocation 
and Relocation Assistance), and nondiscrimination on the basis of disability. Ibid. 

614 Ibid., attachment 4 "Organizational Chart for UMTA/FTA Office of Civil Rights FY 1988, 1992, & 1993." 

615 Susan E. Schroth, Acting Director, Office of Civil Rights, Federal Transit Administration, U.S. Department ofTransporta
tion, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission on Civil 
Rights, Aug. 17, 1994, attachment, p. 2 (hereafter cited as Schroth letter). 

616 DOT/.FTA FY 1994 Implementation Plan, p. 7. 

617 Ibid. 

618 DOT/.FTA Survey, Q. 26, p. 24. 

619 Ibid. 

620 29 U.S.C. § 794 (1988 & Supp. V 1993). 

621 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993). See DOT/.FTAFY 1994 Implementation Plan, p. 8. 

622 Ibid. 

623 U.S. Department of Transportation, Federal Transit Administration, "Determination and Transfer Notice: Transfer and 
Abolishment of Regional Civil Rights Officers," FTA N 1050.16, Dec. 1, 1992 (hereafter cited as DOT/.FTA Regional Civil 
Rights Officers Transfer Order). 
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budgetary matters. 624 The oversight office would 
also monitor the FTA regions' civil rights activi
ties. Under.the order, the FTA regional adminis
trators would have reported on civil rights mat
ters to the oversight office, not to FTNOCR.625 

The order would have shifted conducting and 
monitoring of compliance reviews from FTNOCR 
to the Office of Oversight. 626 This reorganization 
plan was opposed by FTNOCR and was not im
plemented.627 

The current organization of FTNOCR, which 
gives the Director ofFTNOCR control over all of 
the civil rights activities carried out by the FTAis 
far preferable to one in which civil rights respon
sibilities are fragmented between headquarters 
and regional offices and between two headquar
ters offices. The FTA is the only DOT modal ad
ministration in which regional staff report to the 
civil rights office. Another strong feature of the 
FTNOCR's current organizational structure is 
that the Director of FTNOCR reports directly to 
the Administrator. This line of reporting gives 
FTNOCR sufficient status within the FTA to en
sure that civil rights enforcement is not neglected 
at the expense of other Administration priorities. 

Budget, Staffing, and Workload 
The FTA did not provide information on its civil 

rights expenditures or budget, except for fiscal 
year 1984. In that year, theFTAdevoted$6.6mil-

624 DOT/FTA FY 1994 Implementation Plan, p. 9. 

625 Ibid. 

626 Ibid. 

lion of its total budget of $4.3 billion to civil rights 
activities.628 The failure of the FTA to report on 
its civil rights expenditures indicates a serious 
deficie:p.cy in the management structure of 
FTNOCR. Without the ability to track expendi
tures generally and on individual civil rights stat
utes in particular, FTNOCR is unable to make 
sound management decisions about the allocation 
of resources within the office. Furthermore, the 
FTNOCR is unlikely to be able to provide the 
necessary supportive materials for any requested 
budget increases. 

Staff size has decreased since fiscal year 1984, 
when FTNOCR had a total of 28 staff members 
(18 in headquarters, 10 in the regional offices).629 

The number of regional staff fell gradually be
tween 1987 and 1993.630 In 1993, FTNOCR had 
18 full-time, permanent staff, including 14 profes
sionals and 4 clerical workers, with 2 vacan
cies.631 Five civil rights professional served as 
regional civil rights officers.632 The number of 
full-time permanent staff fell again between 1993 
and 1994, when, as noted above, FTNOCR had 15 
full-time permanent employees in its headquar
ters office and 5 in its regional offices. As of July 
1994, FTNOCR had a total civil rights staffof 21 
employees in headquarters offices and 5 in re
gional offices. However, of the 21 headquarters 
employees, only 15 were full-time, permanent 
staff members, of which 11 were professionals and 

627 Ibid.; Akira Sano, Acting Director, Office of Civil Rights, Federal Transit Administration, interview in Washington, D.C., 
Feb. 8, 1995, p. 1 (hereafter cited as Sano interview). 

628 DOT/FTA Survey, Q. 33, p. 29. 

629 DOT/FTA Survey, Q. 26, p. 24. 

630 Ibid. 

631 DOT/FTA FY 1994 Implementation Plan, p, 7. 

632 Ibid. Two of the five are stationed in FTA/OCR headquarters and each administers the civil rights program in the Bosto:q 
and New York regions. The three remaining regional civil rights officers are located in the field covering the Fort Worth and 
Kansas City, Denver and San Francisco, and Seattle regions. Ibid. 
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four were clerical workers. Two were students, 
two were interns, and two were on detail from 
another FTA office.633 According to the FTA, the 
decreasing size ofFTNOCR was not the result of 
a formal downsizing. Staff levels decreased over 
time due to staff departures. 634 

None of the FTA civil rights staff works exclu
sively on Title VI. The FTA does not assign its 
equal opportunity specialists exclusively to one 
civil rights program. 635 In addition to implement
ing and enforcing Title VI, the equal opportunity 
specialists of the FTA are responsible for external 
equal employment opportunity matters, the dis
advantaged business enterprise program, section 
504 of the Rehabilitation Act, and the Americans 
with Disabilities Act. 636 Without a staff who spe
cialize on Title VI issues, it very likely that FTA's 
Title VI enforcement is conducted by staff with 
relatively little Title VI experience. Furthermore, 
Title VI activities may be neglected because of the 
pressing demands for the enforcement of other 
civil rights statutes. 

Although FTNOCR's staff size has declined 
over time, its workload has increased with the 
implementation of new civil rights laws and reg
ulations.637 Furthermore, the number of FTA re
cipients has grown since 1976 because of the cre
ation of new urbanized areas.638 In addition, in 
1993, FTNOCR became responsible for process
ing and investigating discrimination complaints 
relating to the Americans with Disabilities Act 
and section 504 of the Rehabilitation Act. Accord
ing to FTNOCR, this additional responsibility 

633 Schroth letter, attachment, p. 1. 

634 DOT/FTA Survey, Q. 26, p. 24. 

635 Ibid., Q. 23, p. 21. 

636 Ibid. 

637 Ibid, Q. 27, p. 25. 

638 Ibid. See also Sano interview, p. 1. 

639 DOT/FTA FY 1994 Implementation Plan, p. 8. 

"will necessitate budgetary and staffing reconsid
eration within the FTA Office of Civil Rights."639 

The Acting Director of FTNOCR has indicated 
that a number of factors have made it difficult for 
his office to implement a Title VI program, includ
ing: 

administering other major civil rights programs, in
cluding EEO, DBE, ADA/Section 504 andthe investiga
tion of complaints; an extraordinarily high number of 
grantees that are in FTA's compliance universe; the 
explosion of work caused by added responsibilities in 
recent years, such as ADA and ADA-related com
plaints; and a decline in the number ofFTA civil rights 
personnel in recent years.640 

In face of the FTA's increasing workload, the 
decreasing staff, particularly in FTNOCR's re
gional offices, has serious consequences for 
FTNOCR's ability to enforce Title VI. 

DOT Reorganization 
According to the Acting Director of FTNOCR, 

the DOT reorganization,641 as originally pro
posed, would have adversely affected the FTA in 
the following manner: 

This action would result in most of the FTA Office of 
Civil Rights' external compliance and monitoring re
sponsibilities ofFTAgrant recipients being transferred 
to the Department. Civil rights programs retained by 
FTA would include the investigation of internal EEO 
discrimination complaints; the Human Resources Pro
gram that funds innovative projects. . . and the 

640 Akira Sano, Acting Director, Office of Civil Rights, Federal Transit Administration, U.S. Department of Transportation, 
letter to Frederick D. Isler, Acting Assistant Staff Director for Civil Rights Evaluation, U.S. Commission on Civil Rights, 
Apr. 18, 1995, p. 1 (hereafter cited as Sano letter). 

641 This discussion pertains to DOT's original proposed reorganization. Since Congress did not approve the reorganization in 
full, it is only being partially implemented. 
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agency's direct procurement involving small busi
nesses, DBEs, women-owned firms, etc .... Contrary to 
the Department's contentions, it is our considered view 
that this consolidation moves the civil rights program 
further away from the agency's consumers, e.g., minor
ity constituents, and although there will be civil rights 
officers who will be responsible for "FTA programs," the 
fact that these persons will be in the Departmental 
Civil Rights Office mayresultin weaker enforcement of 
FTA's present civil rights requirements.642 

Regulations, Guidelines, Policies, and 
Procedures 

The FTA does not have its own Title VI regula
tions. DOT's Title VI regulations provide guid
ance for the FTA's civil rights enforcement.643 

However, the FTA has Title VI guidelines, which 
are outlined in a Urban Mass Transit Administra
tion Circular, dated May 26, 1988. 644 The purpose 
of the guidelines is to provide guidance and in
structions necessary to carry out Title VI through 
the prescription of -requirements and proce
dures.645 

The guidelines provide information on the fol-
lowing areas: 

• Covered programs; 
• Data collection and reporting requirements; 
• Monitoring procedures for transit providers; 
• Types of compliance reviews; 
• Remedial actions and enforcement proce
dures; 

642 Schruth letter, attachment, p. 3. 

643 49 C.F.R. Part 21(1994). 

• Title VI discrimination complaints; and 
• Public information requirements. 646 

The FTA's Title VI guidelines are comprehensive. 
However, they are not accompanied by other FTA 
Title VI documents, such as policy statements and 
procedures manuals. 

Process of Title VI Enforcement 
Preaward Reviews 

FTA grant recipients must submit equal em
ployment opportunity, Title VI, disadvantaged 
business enterprise and Americans with 
Disabilities Act program submissions as a condi
tion of eligibility for receiving FTA financial assis
tance.647 FTA/OCR regional staff conduct "pre
award application reviews" of all FTAgrantees. 648 

According to FTA/OCR's Acting Director: 

In each quarter of the Federal Fiscal Year, regional 
officers obtain the names of grantees whose grant ap
plications are pending and will be approved in that 
quarter. Regional offices must make certain these 
grantees' Title VI programs (and all other programs) 
are current and approved; ifnot, grantees must submit 
programs for review and approval before their pending 
grant applications are approved.649 

Application reviews consider all the information 
provided by the applicants, 650 findings and recom
mendations from previous reviews, including cor
rective actions taken by the applicants, and other 

•644 Urban Mass Transit Administration, "Title VI Program Guidelines for Urban Mass Transportation Administration Recipi-
ents," UMTA C 4702.1, May 26, 1988, (hereafter cited as DOT/FTA Title VI Guidelines). 

645 Ibid. 

646 Ibid. 

647 DOT/FTA FY 1994 Implementation Plan, p. 11. 

648 Ibid. 

649 Schruth letter, attachment, p. 2. 

650 The information applicants must submit is discussed below, pp. 577-78. 
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information, including the applicants' Title VI rights. Such reviews have assisted in identifying un
self-assessments.651 reviewed programs or concerns not previously ad

The FTA conducted 712 preaward reviews cov dressed.657 

ering each grant applicant in fiscal year 1992. 652 

rn· fiscal year 1993, the FTA conducted 84 7 desk
audit reviews and 4 onsite reviews of appli
cants.653 Itfound that 33 of the applicants were in 
noncompliance, but it granted assistance to all of 
the applicants on condition that they take correc
tive action. 654 

Postaward Desk-Audit and Onsite Compliance 
Reviews 

The FTA's Title VI guidelines indicate that the 
FTA conducts "post-approval" reviews ofits recip
ients as a part ofits ongoing monitoring responsi
bilities.655 It must perform these reviews at least 
once every 3 years. 656 

According to FTA/OCR's Acting Director: 

The grantee compliance universe is "staggered" so that 
civil rights officers review only one-third of their re
gions' grantees in a given year. In addition, many FTA 
grant recipients, particularly the largest, continually 
file applications for FTA funding. These applications 
afford regional officers the opportunity to determine if 
recipients' civil rights programs are up-to-date and 
approved. There is one other means ofFTA monitoring 
civil rights. By law, FTA must conduct "triennial re
views" to assure that all agencies receiving Section 9 
funds meet all statutory requirements, including civil 

651 DOT/FTA Title VI Guidelines, pp. V-1. 

652 Schruth letter, attachment, p. 5. 

An FTA onsite compliance review must include 
an inspection of all materials pertaining to im
plementation of Title VI and verification that all 
service standards are being implemented consis
tent with Title VI. 658 In performing reviews, the 
FTA confirms whether the State and local metro
politan planning organizations' planning proc
esses consider the transit needs of minority com
munities, determines the type of monitoring and 
reporting mechanisms States have established to 
assure that subrecipients' service is nondiscrim
inatory, and determines whether a process has 
been established to handle Title VI complaints 
alleging discrimination in services/benefits. 659 

The FTA conducted 146 pof:ltaward reviews in 
fiscal year 1992. FTA/OCR's Acting Director esti
mated that the number of postaward reviews for 
both fiscal year 1993 and fiscal year 1994 would 
exceed the 1992 total.660 In fact, in fiscal year 
1993, the FTA completed 241 reviews.661 Most of 
these reviews, 226, were desk-audit reviews.662 

As of August 17, 1994, it had conducted just two 
onsite compliance reviews during fiscal year 
1994, with one additional review scheduled for 
late in the fiscal year. 663 

653 DOT/FTA FY 1994 Implementation Plan, Workload and Performance Data, p. 18. 

654 Ibid. 

655 DOT/FTA Title VI Guidelines, p. V-1. 

656 Ibid. 

657 Schruth letter, attachment, p. 4. 

658 DOT/FTA Title VI Guidelines, p. V-2. 

659 Ibid. 

660 Schruth letter, attachment, p. 6. 

661 DOT/FTA FY 1994 Implementation Plan, Workload and Performance Data, p. 20. 

662 Ibid. 

663 Schruth letter, attachment, p. 6. 
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The FTA indicated that FTA/OCR plans to em
phasize onsite compliance reviews to determine 
the extent to which_FTA grant recipients are im
plementing their civil rights programs.664 A con
tractor experienced in conducting civil rights re
views will perform some of these·reviews. Prior to 
conducting the reviews, the contractor was to de
vel~p ''how to" manuals for each program area 
(Title VI~ equal employment opportunity, Ameri
cans with Disabilities Act, and disadvantaged 
busine.s.s enterprise).665 rh.ese manuals have been 
completed.666 The Comrrµssion was not provided 
with thes_e documents and so cannot evaluate 
their quality. However, it often is the case that 
contractors do not have sufficient experience with 
Title VI to conduct adequate Title VI compliance 
reviews. 

Complaint Investigations 
FTA/OCR is responsible for investigating Title 

VI complaints, but'.it must forward all complaints 
to the Office ofthe Secretary's OCR for review.667 

To· streamline the complaint processing process, 
FTA has requested that the Office of the Sec
retary's OCR delegate its complaint authority to 
FTA/OCR. However, this request has been de
nied.668 

In fiscal year 1992, the FTA received 39 civil 
rights complaints relating to its federally assisted 

664 DOT/FTA FY 1994 Implementation Plan, p. 12. 

665 Ibid., pp. 12-13. 

666 Sano interview, p. 1. 

programs and the Americans with Disabilities 
Act of 1990.669 Of these, 1 was a Title VI com
plaint, and 10 alleged violations of more than one 
statute, possibly including Title VI. The same 
year, the FTA closed 5 complaints administra
tively, referred 10 to another agency, resolved 2 
before investigation, and reached findings 0£com
pliance for 3 and a finding of noncompliance for 1 
complaint. The FTA began and ended the year 
with a backlog of 39 complaints. 670 

The FTA received 7 4 complaints in fiscal year 
1993. Only one was related to Title VI.671 The FTA 
did not indicate whether it addressed or resolved 
the complaint. The dearth of Title VI complaint 
indicates that the FTA may not be performing 
adequate outreach and education to inform the 
public of its rights under Title VI with respect to 
FTA-funded programs. 

Deficiencies, Remedies, and Sanctions 
When a regional office finds a recipient in prob

able noncompliance, the regional office attempts 
to conciiiate. However, before issuing a-noncom
pliance determination, the regional office must 
consult with FTA/OCR.672 The FTA did not take 
any legal or administrative actions in fiscal year 
1993.673 

667 DOT/FTA Survey, Q. 25G), p. 23; DOT/FTA FY 1994 Implementation Plan, p. 11. 

668 DOT/FTA FY 1994 Implementation Plan, p. 11. The Acting Director of FTA/OCR made a second request which is still 
pending. Ibid. 

669 U.S. Department ofTransportation, Federal Transit Administration, "Fi-seal Year 1993 Civil Rights Implementation Plan, 
Workload and Performance Data, p. 13 (hereafter cited as DOT/FTA FY 1993 Implementation Plan). 

670 Ibid., pp.13-14. 

671 DOT/FTA FY 1994 Implementation Plan, Workload and Performance Data, p. 12. 

672 Ibid., p. 11. 

673 Ibid., p. 13. 
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Outreach, Education, and Technical Assistance 
FTA/OCR conducts virtually no outreach and 

education, with the probable result that the in
tended beneficiaries of the FTA's federally funded 
programs are unaware of their rights under Title 
VI. or where and how to file Title VI complaints. 
According to the Acting Director of FTA/OCR, "in 
the past five years, the chief means of disseminat
ing information relating to FTA's Title VI pro
gram has been through numerous conferences, 
workshops, seminars, meeting, etc."67•4 She indi
cated, however, that these activities did not focus 
primarily on Title VI.675 

The Acting Director ofFTA/OCR indicated that 
the FTA believes that "extremely limited re
sources should be applied to conducting Title VI 
reviews or investigating Title VI complaints 
rather than undertaking outreach wit the general 
public which undoubtedly has benefits, but they 
are difficult to quantify."676 He also claimed that 
it would be difficult to implement an outreach and 
education program: "For example, which commu
nities and which groups would receive such out
reach, what would be the medium for dissemina
tion of information, etc.?"677 However, Title VI 
outreach and education could easily be-conducted 
through the same media FTA/OCR uses for other 
civil rights statutes. He added that outreach and 
education is not needed, because "in most commu
nities, particularly in large urbanized areas, .... 
public mass transit is provided on a non-discrim
inatory basis."678 However, this view appears to 
overlook the possibility of adverse impact discrim
ination in decisions about location ofbus, subway, 

674 Ibid. 

675 Ibid. 

676 Sano letter, p. 2. 

677 Ibid. 

67!! Ibid. 

679 DOT/FTA Survey, Q. 53, pp. 44-45. 

680 Scbruth letter, attachment, p. 7. 

681 DOT/FTAFY 1994 Implementation Plan, p. 14. 

682 DOT/FTA Title VI Guidelines, p. II-2. 

683 Scbruth letter, attachment, p. 2. 

and train routes and quality and frequency of 
service. 

The FTA provides technical assistance to State 
and local agency staff upon request.679 According 
to the Acting Director of FTA/OCR, the FTA initi
ates technical assistance when it is apparent that 
a grantee has a misconception or mis
understanding of civil rights requirements, as ev
idenced in programs, phone calls, or letters. It 
provides assistance to FTA grant recipients or 
new grant recipients usually by telephone. 680 

In 1993 technical assistance provided by the 
FTA included: 1) clarification and interpretation 
ofregulations; 2) statistical information and data; 
3) guidance on developing content of required 
documentation, such as maps and narratives; 
4) recommendations for developing procedures to 
prevent disparate treatment in transit service 
and benefits; 5) answers to questions, usually 
inquiries by telephone; and 6) training through 
workshops, regional seminars, and national con
ferences.681 

Monitoring State Title VI Enforcement 
The FTA requires State agenc~es receiving 

FTA funds to have Title VI programs to ensure 
that subrecipients are in compliance with Title 
VI.682 States must appoint a Title·VI liaison offi
cer, who is responsible for developing the State's 
Title VI program that States must submit to the 
FTA, as well as for monitoring the State's feder
ally assisted activities to ensure that they are in 
compliance with Title VI.683 According to the Act
ing Director of FT.A/OCR, since the State Title VI 

576 



liaison officers are chosen and appointed by the 
States, the FTA does not involve itself in whether 
they are full-time or collateral-duty personnel.684 

The Acting Director ofFTA/OCR indicated that 
for the most part FTA monitoring of States' Title 
VI programs is limited to reviewing required 
documents submitted to FTA/OCR by the St;ates' 
Title VI liaison officers. She reported that, "on a 
few occasions" FTA/OCR had conducted compli
ance reviews of State agencies. 685 She attributed 
the infrequency of these reviews to a lack of re
sources and the FTA's emphasis on monitoring 
the civil rights compliance of public transit au
thorities.686 

Thus, FTA/OCR's monitoring ofits State recip
ients is minimal, at best. 

Staff Training 
Civil rights training for staff and recipients is 

the responsibility of FTA/OCR.687 In fiscal year 
1993, the FTA offered its headquarters and re
gional civil rights staff training on civil rights 
statutes, regulations, and case law. In two re
gions, a contractor provided training on the ad
ministration's civil rights programs and require
ments to grant recipients and FTA regional 
staff.688 

Delegation Agreement 
The FTA has a memorandum of understanding 

with the Federal Highway Administration. Under 
it, the Federal Highway Administration is the 
lead agency receiving and reviewing the equal 
employment opportunity and disadvantaged 

684 Ibid., pp. 2--3. 

685 Ibid., p. 3. 

686 Ibid. 

687 DOT/FTA Survey, Q. 25(i), p. 23. 

688 DOT/FTA FY 1994 Implementation Plan, p. 21. 

689 Ibid., p. 15. 

690 Ibid. 

691 DOT/FTA Title VI Guidelines, p. II-1. 

692 Ibid. 

693 Ibid., p. III-2. 

business enterprise programs of the State 
departments of transportation and other State 
agencies.689 The FTA and the Federal Highway 
Administration formed the agreement to ensure 
that a State transportation agency does not have 
to implement two equal employment opportunity 
or disadvantaged business enterprise pro
grams.690 

Reporting Requirements, Data 
Collection, and Analysis 

FTA/OCR data coliection and analysis capa
bilities are comprehensive. They are more than 
sufficient to permit the FTA to make thorough use 
of desk-audit preaward and postaward reviews as 
part ofits Title VI enforcement process. 

The FTA Title VI guidelines place very specific 
reporting requirements on FTA recipients. All 
FTA applicants must submit certain basic infor
mation, including: 

• a list of any active lawsuits or complaints 
against the applicant;691 

• a description of all pending applications for 
financial assistance, and all financial assis
tance currently provided by other Federal 
agencies;692 

• a summary of all civil rights compliance re
view activities conducted in the last 3 years;693 

• a signed assurance that all of the records and 
other information required under. the guide
lines have been or will be compiled and main
tained by the applicant, recipient, or subrecip
ient. In the case of State-administered 
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programs, this assurance should be provided 
by the State and all subrecipients ;694 

• a signed standard DOT Title VI Assur
ance;695 and 
• for construction projects, a fixed-facility im
pact analysis to assess the effects on minority 
communities.696 

The FTA also requires additional information 
from recipients of selected FTA programs, includ
ing public transit providers serving areas with a 
population of more than 200,000 persons;697 des
ignated metropolitan planning organizations;698 

State agencies administering transit programs 
for the elderly and the handicapped;699 State 
agencies administering transit programs for rural 
and small urban areas;700 applicants for research, 
development, 1;1.nd demonstration projectfunds;701 

and applicants for grants for technical and profes
sional training fellowships. 702 For instance, pub
lic transit providers applying for FTA funds must 
provide: 

• demographic service profile maps, overlays, 
and charts; • 
• information on their serv.ice standards and 
policies; 
• assessment of compliance by their grantees; 
• information on changes in service features; 
• methods of information dissemination to the 
minority community; 

694 Ibid. 

695 Ibid., p. ill-2. 

696 Ibid. 

697 ;£hid., pp. ill-3-III-9. 

698 Ibid., pp. III-9-III-10. 

699 Ibid., pp. III-10-III-11. 

700 Ibid., pp. III-11-III-12. 

701 Ibid., p. III-12. 

702 Ibid., p. III-13. 

703 Ibid., pp. III-3-III-9. 

704 DOT/FTA FY 1993 Implementation Plan, pp. 14-15. 

705 DOT/FTA FY 1994 Implementation Plan, p. 16. 

• minority representation on decisionmaking 
bodies; and 
• multilingual facilities. 703 

FTA/OCR reviews data submitted by recipi
ents to determine who, by race, color, and na
tional origin, a recipient's transit system serves; 
and to determine whether the recipient has differ
ent standards of service for minority and non
minority areas. For instance, FTA/OCR analyzes 
a transit agency's vehicle assessment records to 
determine the number and average age of vehi
cles, such as buses, assigned to minority and non
minority routes; conducts a load factor analysis to 
determine whether there is a greater degree of 
overcrowding in minority than in nonminority 
areas; and performs an accessibility analysis to 
determine whether minority transit users have 
the same opportunities to reach desired locations 
as nonminority users.704 FTA/OCR uses a data
base system to track various types of program 
data, such as overall civil rights compliance sta
tus of grantees. 705 

Civil Rights Implementation Plans 
In response to the Commission's request for ~ll 

Civil Rights Implementation Plans and support
ing 'workload and performance data documents, 
the FTA replied: 
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UMTA/FTA implementation plans from prior fiscal 
years are not available since our office has thrown out 
these plans because of the tremendous amount of file 
space they occupied. Therefore, FTA is enclosing the 
most current agency implementation plan (FY 1993) 
submitted to the Department of Justice. The FTA did 
not provide a base year implementation plan for FY 
1990. Therefore, the FY 1993 FTA implementation 
plan describes our Agency's various civil rights pro
grams that took place in FY 1992, as well as projects in 
FY1993.706 

The Commission reviewed FTA's Civil Rights 
Implementation Plans for fiscal years 1993 and 
1994.707 The plans follow the general format pro
scribed by the Department of Justice. 708 Both 
plans provide an overview of the FTA's civil rights 
enforcement program. 709 The overview is partic
ularly thorough in listing the FTA's civil rights 
authorities710 and describing the FTA's finan
cially assisted programs.711 Compared to other 
agencies, this narrative section is comprehensive, 
but it is insufficient to serve as a basis for Depart
ment of Justice oversight of the FTA's civil rights 
implementation and enforcement program. 712 

Both plans list four long-range goals, two of 
which have some bearing on Title VI: 

1) To implement a more cost-effective and effi
cient overall FTA civil rights program result
ing in less burdensome requirements on grant 
recipients while maintaining the integrity of 
the program. 

2) To assure that FTA programs and projects 
... address the social and economic needs and 
concerns of protected groups . . . through im-

706 DOT/FTA Survey, Appendix 3, p. 4. 

proved transit service ... and increased oppor
tunities in the areas of employment and con
tracting.713 

Related to the long-range goals, the plans list 
seven major objectives: 

1) To revise and issue, as appropriate, guide
lines and procedures for recipients and Agency 
staff that assure uniform interpretation and 
implementation of program requirements; 

2) To provide periodic training for Agency staff, 
as well as grant recipients and contractors, 
after the issuance of new guidance and regula
tions, to assure uniform interpretation; 

3) To conduct onsite compliance reviews of 
grant recipients in coordination with FTA's 
Triennial Review process or of those recipients 
which FTA determines may have civil rights 
concerns or patterns and practices of discrimi
nation; 

4) To implement a program of preventive civil 
rights that serves to reduce the number of civil 
rights complaints significantly; 

5) To provide ongoing technical assistance and 
support to FTA Headquarters and regional of
fices, grant recipients and contractors to assure 
that they understand all requirements and 
that they implement programs; 

707 DOT/FTA FY 1993 Implementation Plan; DOT/FTA FY 1994 Implementation Plan. 

708 The Department of Justice has indicated that this is one purpose of Civil Rights Implementation Plans. See U.S. Department 
ofJustice, "Guideline for Agency Implementation Plans Required by Executive Order 12250, 'Leadership and Coordination 
ofNondiscrimination Laws,"' (no date), p. 4 (hereafter cited as DOJ Guideline for Agency Implementation Plans). 

709 See DOT/FTA FY 1994 Implementation Plan, pp. 1-21. 

710 See ibid., pp. 2-4. 

711 See ibid., pp. 5-6. 

712 DOJ Guideline for Agency Implementation Plans, p. 3. 

713 See DOT/FTA FY 1994 Implementation Plan, pp. 9-10. 
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6) To inform and educate the DBE community 
and community organizations, among others, 
of FTA's programs, including those adminis
tered by FAA/OCR such as the Human Re
sources Program; and 

7) To develop new and creative human resource 
projects funded under Section 20 of the Federal 
Transit Act that assist minorities and women 
to advance in mass transportation and that 
assist grant recipients in attaining civil rights 
goals and objectives.714 

The 1994 Civil Rights Implementation Plan also 
lists several more specific long-range objectives 
according to functional areas, with corresponding 
activities and goals, but no timeframes for ac
complishing them.715 The goals and objectives 
section of the plans do not conform precisely to 
Department of Justice requirements. Although 
some of the goals are specific, the lack of time
frames for completing them indicates that the 
FTA does not used the plans as an agency plan
ning document. 716 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The Federal Transit Administration 
(FTA) has a sound organizational structure in 
that all regional civil rights staff report to the 
Director of FTA's Office of Civil Rights 
(FTA/OCR) and the Director of FTA/OCR reports 
directly to the FTA's Administrator. However, 
FTA/OCR does not have a separate unit with 
separate supervisory staff responsible for exter
nal civil rights enforcement. Furthermore, none 

714 See ibid., pp. 10-11. 

715 Ibid., pp. 32-43 .• 

of FTA/OCR's staff, either in headquarters or the 
regions, specializes in external civil rights en
forcement.717 

Recommendation: FTA/OCR should create an 
internal organizational structure that insulates 
Title VI enforcement from other civil rights activ
ities. Thus, FTA/OCR should be organized into 
separate units with separate supervisory staff for 
external civil rights (including in Title VI), inter
nal civil rights, and other civil rights areas. Fur
thermore, FTA/OCR staff should assign specific 
staff members to specific civil rights areas, rather 
than having a staff of generalists. 

Budget, Staffing, and Workload 
Finding: FTA/OCR does not have the capability 
of tracking its civil rights expenditures on the 
various civil rights statutes for which it is respon
sible and on various civil rights activities, such as 
complaint processing, compliance reviews, and 
technical assistance. Thus, FTA/OCR cannot en
gage in sound management planning. 718 

Recommendation: FTA/OCR should develop 
and implement a management information sys
tem that permits it to track its expenditures and 
workload for the various civil rights statutes and 
activities for which it is responsible. FTA/OCR 
should use this management information system 
in the preparation of an annual civil rights en
forcement plan. The civil rights enforcement plan 
should contain specific goals and objectives, with 
specific timeframes for accomplishing them, and 
assign specific resources to carry them out. Fur
thermore, FTA/OCR should use the management 
information system to analyze its workload in 
comparison to its resources to determine whether 
it can reallocate resources to improve its civil 
rights enforcement or whether additional re
sources are necessary. FTA/OCR should use the 

716 This is one of the Department of Justice's purposes for Civil Rights Implementation Plans. DOJ Guideline on Agency 
Implementation Plans, p. 3. 

717 See pp. 569-71. 

718 See pp. 571-72. 
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management information system to help it pre
pare its budget submissions. 
Finding: FTA/OCR's staffing has decreased over 
time, but its workload has increased. Further
more, the staff cuts have affected FTA/OCR's re
gional staff, who perform most of the FTA's day
to-day Title VI enforcement activities, more than 
the headquarters staff. As of fiscal year 1994, only 
one-half of the FTA regions has regional civil 
rights staff. 719 

Recommendation:FTA should use the manage
ment information system recommended above to 
provide the necessary information to support a 
formal request for additional staff resources. 
However, in the interim, FTA/OCR should con
sider whether reallocating staff from its head
quarters office to its regional offices would en
hance its ability to fulfill its civil rights mission. 

Regulations, Guidelines, Policies, and 
Procedures 
Finding: The FTA has a comprehensive Title VI 
guideline that lists the FTA's federally assisted 
programs and provides adequate guidance and 
instructions to recipients on their Title VI compli
ance responsibilities, including their data collec
tion and analysis responsibilities, and their re
sponsibility to conduct public outreach and 
education. However, the FTA has not issued 
needed Title VI policies and does not have a pro
cedures manual that lays out the procedures for 
complaint investigations and compliance re
views.720 

Recommendation: FTA/OCR should issue Title 
VI policy statements to enhance and update its 
Title VI guideline. For instance, FTA/OCR should 
issue policy statements on the implications of the 
Civil Rights Restoration Act and the Intermogal 
Surface Transportation Act, similar to those 
issued by the Federal Highway Administration. 
Furthermore, FTA/OCR should develop and issue 
a procedures manual detailing internal proce-

719 See pp. 572-73. 

720 Seep. 573. 

721 Seep. 575. 

722 Seep. 576. 

dures for handling complaint investigations, 
conducting preaward and postaward reviews, and 
monitoring State recipients. In addition to detail
ing the process for conducting investigations, the 
procedures should specify what information 
should be considered in reaching determinations 
of compliance or noncompliance, give examples of 
noncompliance that are specific to FTA programs, 
and give instructions for selecting recipients and 
States for review. 

Process of Title VI Enforcement 
Postaward Reviews 
Finding:Although FTA/OCR's regional staff con
duct a large number of postaward reviews each 
year and attempt to review each recipient at least 
once every 3 years, most of these postaward re
views are desk-audit reviews. FTA plans to in
crease the number of onsite reviews it conducts 
through the use of a contractor. Although it is 
essential for FTA/OCR to increase the number of 
onsite compliance reviews, using a contractor to 
conduct these reviews is problematic. Most con
tractors ·do not have sufficient experience with 
Title VI to conduct adequate Title VI compliance 
reviews.721 

Recommendation: FTA/OCR should select its 
contractor with extreme care, review and evalu
ate the manuals prepared by the contractor 
closely, and monitor closely the contractor's per
formance of onsite compliance reviews. FTA/OCR 
staff should accompany the contractor on several 
reviews. 

Outreach and Education 
Finding: The FTA conducts almost no outreach 
and education. As a result, intended beneficiaries 
and affected communities are not made aware of 
their rights under Title VI. An indication of this 
lack of awareness is that the FTA receives almost 
no Title VI complaints.722 
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Recommendation: FTA/OCR should develop 
and implement a strategic plan to provide out
reach and education on Title VI. The plan should 
specify clearly the roles of FTA/OCR headquar
ters and regional staff as well as the roles of 
recipients in providing outreach and education. 
The FTA/OCR headquarters staff should develop 
informational materials, brochures, and confer
ence materials for use by regional staff and recip
ients. FTA/OCR staff should conduct Title VI out
reach and education in workshops and 
conferences attended by recipients, intended ben
eficiaries, and members of affected communities. 

Technical Assistance 
Finding: The FTA does not provide adequate 
technical assistance on Title VI. Thus, it provides 
technical assistance on request only, usually over 
the telephone.723 

Recommendation: FTA/OCR should undertake 
to provide technical assistance on Title VI pro
actively, not just upon request. FTA/OCR should 
incorporate technical assistance as part ofits pre
award and postaward compliance reviews. In ad
dition, FTA/OCR should provide technical assis
tance on a regular basis to all recipients to 
address complicated or emerging Title VI issues. 

Oversight of State Title VI Enforcement 
Finding: The FTA delegates considerable re
sponsibilities to State recipients to ensure Title 
VI compliance of their subrecipients. However, 
the FTA does not oversee the States' Title VI 
compliance programs. 724 

Recommendation: FTA/OCR must .devote the 
necessary resources to oversee effectively the 
States' Title VI compliance programs. In addition 
to reviewing the documents submitted to the FTA 
by the States' Title VI liaison officers, FTA/OCR 
should conduct onsite reviews of the States' pro
grams to gain a deeper understanding of them, to 

723 See p. 576. 

724 See pp. 576-77. 

725 See pp. 577-78. 

726 See pp. 579-80. 

ensure the accuracy of the docume:q.ts submitted, 
and to provide technical assistance to the States. 

Reporting Requirements, Data 
Collection, and Data Analysis 
Finding: The FTA's data collection and analysis 
system is comprehensive. The FTA guidelines re
quire recipients to report all of the information 
necessary to conduct an effective desk-audit anal
ysis of their compliance with Title VI. FTA/OCR 
reviews and analyses these data systematically 
and thoroughly.725 

Recommendation: Other DOT modal adminis
trations should use the FTA's data collection and 
analysis system as a model for developing their 
own systems. 

Civil Rights Implementation Plans 
Finding: The FTA's Civil Rights Implementation 
Plans do not fulfill the purposes envisioned by the 
U.S. Department of Justice. in its "Guideline for 
Agency Implementation Plans Required by Exec
utive Order 12,250, 'Leadership and Coordination 
on Nondiscrimination Laws."' Although they have 
an unusually thorough section describing the civil 
rights authorities for which the FTA is responsi
ble and the FTA's federally assisted programs, 
they do not provide sufficient information for the 
Department of Justice or the public to gain an 
understanding of the FRA's civil rights enforce
ment program. Furthermore, the goals and objec
tives in the plans do not have timeframes for 
completing them. Thus, FTA/OCRis not using the 
plan as a management tool. 726 

Recommendation: The FTA should develop its 
Civil Rights Implementation Plans in confor
mance with the Department of Justice guideline. 
In particular, should develop specific goals and 
objectives, with measures and timeframes for ac
complishing them, for each of the parts ofthe Title 
VI implementation process. Finally, the FTA 
should use the plans as a management tool. Thus, 
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the plans should be sufficiently specific and de
tailed to serve as a civil rights enforcement plan. 

National Highway Traffic Safety 
Administration 

The National Highway Traffic Safety Admin
istration (NHTSA) was established to carry out 
safety programs under the National Traffic and 
Motor Vehicle Safety Act of 1966727 and the High
way Safety Act of 1966. 728 

NHTSA carries out its responsibilities on three 
fronts: 

1) NHTSA is responsible for reducing deaths, 
injuries, and economic losses resulting from 
motor vehicle crashes; 

2) NHTSA investigates safety defects in motor 
vehicles; sets and enforces fuel economy stan
dards; helps States and local communities re
duce the threat of drunk drivers; promotes the 
use of safety belts, child safety seats, and air 
bags; investigates odometer fraud; establishes 
and enforces vehicle antitheft regulation; and 
provides consumer information on motor ve
hicle safety topics; and 

3) NHTSA conducts research on driver behav
ior and traffic safety.729 

In fiscal year 1993, NHTSA awarded more 
than $155 million in Federal financial assistance 
to a total of 57 State recipients. 730 

Federally Assisted Programs 
NHTSA administers three federally assisted 

programs: 

State and community highway safety grants, 
also known as section 402 grants, seek to pro
vide a coordinated national highway safety 
program to reduce traffic accidents, deaths, 
injuries, and property damage.731 This pro
gram is the largest of NHTSA's federally as
sisted programs. Assistance is in the form of 
formula grants to the States, based on their 
population and road mileage. At least 40 per
cent of the funds must be given to subdivisions 
of the States to administer.732 

Alcohol. traffic safety and drunk driving pre
vention incentive grants encourage States to 
adopt effective programs to reduce the number 
of crashes resulting from persons driving un
der the influence of alcohol and other controlled 
substances.733 Assistance is in the form of proj
ect grants to State highway safety agencies. 734 

727 Pub. L. No. 89-563, 80 Stat. 718 (codified as amended at 15 U.S.C. §§ 1381, 1391-1426, 1431 (1988 & Supp. V 1993)). 

728 Pub. L. No. 89-564, 80 Stat. 731 (codified as amended in scattered sections ofU.S.C.). See 23 U.S.C. §§ 401-410 (1988 & 
Supp. V l993)(Secretary's authority to create and administer highway safety programs). See also U.S. Department of 
Transportation, National Highway Traffic Safety Administration, "Fiscal Year 1994-97 Civil Rights Implementation Plan," 
p. 1 (hereafter cited as DOT/NHTSA FY 1994 Implementation Plan). 

729 DOT/NHTSA FY 1994 Implementation Plan, p. 1. 

730 Ibid., FY 1993 Workload and Performance Data, p. 11. 

731 Office ofManagement and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol. 1, p. 470 (hereafter cited as Catalog of Federal Domestic 
Assistance). 

732 Ibid.; DOT/NHTSA FY 1994 Implementation Plan, p. 4. 

733 Catalog of Federal Domestic Assistance, p. 4 71. 

734 Ibid. 
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Motorcycle helmets and safety belt incentive 
grants are designed to broaden State efforts to 
achieve higher safety belt use and enact motor
cycle helmet and safety belt use laws. 735 Assis
tance is in the form of project grants to the 
States.736 

Organization, Budget, Staffing, and 
Workload 
Organization and Responsibilities 

Enforcement of Title VI and other civil rights 
statutes at NHTSA is the responsibility of the 
Office of Civil Rights (NHTSA/OCR).737 

NHTSA/OCR is headed by a Director who reports 
to the Deputy Administrator of NHTSA.738 

NHTSA/OCR's staff all operate out of the Wash
ington, D.C., headquarters office. NHTSA does 
not have civil rights staff in its regional offices.739 

NHTSA/OCR has overall responsibility for 
NHTSA's civil rights and equal employment op
portunity activities. 740 It is responsible for ensur
ing that grant recipients comply with pertinent 
civil rights statutes, Executive orders, and admin
istrative regulations. 741 

735 Ibid., p. 472. 

736 Ibid. 

The organizational structure ofNHTSA's civil 
rights enforcement function is adequate for an 
agency with a small civil rights enforcement pro
gram. However, that NHTSA/OCR's Director 
does not report directly to the agency Admin
istrator is likely to impede NHTSA/OCR's ability 
to garner attention and resources for civil rights 
enforcement within NHTSA 

Budget, Staffing, and Worklo~d 
NHTSA/OCR's funding has increased in nom

inal terms over time, but its expenditures on ex
ternal civil rights enforcement have not. In fiscal 
year 1993, NHTSA/OCR devoted $35,000 of its 
total civil rights budget of .$238,000 to external 
civil rights activities.742 This amount was 
$15,000, or 30 percent, below its external civil 
rights expenditures in 1981 of $50,000 and 
$8,500, or 20 percent, below its external civil 
rights expenditures in 1976 or $43,000.743 Al
though the Director of NHTSA/OCR has re
quested from the NHTSA Administrator an addi
tional $6,000 to $10,000 for each of the past 3 
fiscal years to conduct compliance reviews, the 
funds were not approved. 744 

737 See U.S. Com.mission on Civil Rights, Survey ofFederal Executive Branch Departments and Agencies Responsible for the 
Enforcement ofTitle VI ofthe Civil Rights Act of1964, December 1993, completed by the U.S. Department ofTransportation, 
National Highway Traffic Safety Administration, Q. 20, p. 16 (hereafter cited as DOT/NHTSA Survey). The National 
Highway Traffic Safety Administration's Office of Civil Rights is responsible for a variety ofFederal statutes, presidential 
executive orders and departmental administrative regulations including: Title IXofthe Education Amendments Act of1972, 
20 U.S.C. §§ 1681-1688 (1988); the Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12,101-12,213 (Supp. V 1993); the 
Age Discrimination Act of 1975, 42 U.S.C. §§ 6101-6107 (1988); Title 23 U.S.C. § 324 (1988); Executive Order 11,625, codified 
at 3 C.F.R. 616 (1971-1975 Compilation); Executive.Order 12,138, codified at 3 C.F.R. 399 (1980); and Executive Order 
12,677, codified at 3 C.F.R. 222 (1990); and 49 C.F.R. Parts 21, 23, 27, 28, and 37 (1994). 

738 DOT/NHTSA Survey, Q. 20, p. 16. 

739 DOT/NHTSA FY 1994 Implementation Plan, p. 5; DOT/NHTSA Survey, Q. 37, p. 27, 

740 See U.S. Department of Transportation, National Highway Traffic Safety Administration, NHTSA Order ll~A, "Office of 
Civil Rights, Functions," p. I-7. 

741 DOT/NHTSA FY 1994 Implementation Plan, p. 2. 

742 DOT/NHTSA Survey, Q. 33, p. 23. 

743 Ibid. 

744 George B. Quick, Director, Office of Civil Rights, National Highway Traffic Safety Administration, U.S. Department of 
Transportation, letter to Frederick D. Isler, Acting Assistant Staff Director for Civil Rights Evaluation, U.S. Commission on 
Civil Rights, Apr. 20, 1995, p. 1 (hereafter cited as Quick letter). 
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From 1982 to 1994, NHTSNOCR had only one 
FTE assigned to Title VI and other external civil 
rights activities.745 As of 1993, the office as a 
whole had five FTEs. 746 NHTSNOCR has trained 
all of its employees to conduct both internal and 
external civil rights duties. At present, 
NHTSNOCR has two employees and one em
ployee detailed from another office assigned to 
Title VI activities.747 

During the 1980s, NHTSNOCR's workload in
creased due to the passage of the Americans with 
Disabilities Act of 1990.748 The act's regulations 
assign "designated agency" responsibilities to the 
administration.749 NHTSA particularly i_s af
fected by the nondiscrimination prohibitions on 
the basis of disability applying to State traffic 
management, automobile licensing, and driver li
censing provisions. 750 

NHTSA indicated that the reductions in fund
ing have seriously undermined NHTSA/OCR's 
ability to fulfill its civil rights responsibilities: 

NHTSA's Title VI compliance program has been held 
essentially in abeyance since deregulation of the 1980s. 
Staffresources (9 FTEs), contract monies for program 
support, and travel funds necessary for conducting 
technical assistance, compliance reviews and com
plaint investigations were reduced to well below the 
funding levels of the 1970s. The result has been an 
almost total reduction ofthe"visibility or presence of the 

office of Civil Rights' Title VI compliance program with
in the agency's ten regional offices or to the 57 primary 
recipients of funds under the State Community High
way Safety Program. Consequently:, the proactive "sys
temic" initiatives of the late 1970s have been essen
tially nullified. 751 

Given that its workload is increasing, it is not 
possible for two or three staff members to carry 
out NHTSA's entire external civil rights enforce
ment program. As a result, NHTSA is conducting 
few Title VI enforcement activities. UntilNHTSA 
assigns more staff and resources to external civil 
rights enforcement, NHTSA's Title VI enforce
ment will continue to be inadequate. 

DOT Reorganization 
DOT's reorganization,752 as originally pro

posed, would have abolished NHTSNOCR.753 It 
would have reassigned NHTSNOCR staff to the 
Office of the Secretary's OCR754 and transferred 
NHTSA's affirmative action responsibilities to 
NHTSA's Office of Personnel. As a result, the 
same office would have overseen affirmative ac
tion and labor relations.755 Such an organiza
tional structure would have been problematic be
cause it would have created potential conflicts of 
interest. 

745 DOT/NHTSA FY 1994 Implementation Plan, p. 6. In 1976, NHTSA had 2 FTEs assigned to Title VI. See DOT/NHTSA 
Survey, Q. 36, p. 27. 

746 Ibid. In 1976, NHTSA's civil rights staff consisted of 7 FTEs. DOT/NHTSA Survey, Q. 35, p. 26. Travel includes training, 
conferences, and conventions. 

747 Quick letter, p. 1. 

748 42 U.S.C. §§ 12,101-12,213. DOT/NHTSA Survey, Q. 27, p. 20. 

749 Ibid. 

750 Ibid. 

751 DOT/NHTSA Survey, Q. 82(b), p. 54. 

752 This discussion pertains to DOT's original proposed reorganization. Since the reorganization was not approved in full by 
Congress, it is only being partially implemented. 

753 George B. Quick, Director, Office of Civil Rights, National Highway Traffic Safety Administration, U.S. Department of 
Transportation, interview in Washington, D.C., Sept. 13, 1994, p. 2. 

754 Ibid., p. 2. 

755 Ibid. 
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Regulations, Guidelines, Policies, and . 
Procedures , 

NHTSA operates under DOT's Title VI regula
tions756 and DOT Order: 1000.12.757 NHTSA also 
uses DOT's compliance manual, which outlines 
procedures for conducting Title VI compliance re
views.758 Other than Title VI complaint investiga
tion procedures,759 however, NHTSA has not de
veloped guidelines, policies, or procedures specif
ically tailored to its federally assisted programs. 

Process of Title VI Enforcement .. 
Apart from reviewing documents submitted by 

State recipients, NHTSA conducts virtually no 
Title VI enforcement activities. Thus, it is not 
adequately meeting its responsibility to ensure 
that its recipients are in compliance with Title VI. 

Preaward Reviews 
Since 1976, NHTSA has made 57 grant awards 

each year to State agencies. 760 However, NHTSA 
has not conducted any preaward reviews since 
1981.761 NHTSA attributed the lack ofpreaward 
activity to the Reagan administration's deregula
tion initiatives. 762 

Postaward Desk-Audit and Onslte Compliance 
Reviews 

There is no evidence that NHTSA has con
ducted any postaward desk-audit reviews or on
site compliance reviews in the last 12 years. 763 In 
fiscal year 1993, NHTSA awarded 57 grants and 
did not conduct any postaward reviews to evalu
ate or detect any possible discriminatory actions 
by recipients. 764 

NHTSA indicated that it plans to begin con
ducting compliance reviews, on a pilot basis, in 
fiscal year 1995, if travel funds permit. 765 How
ever, as indicated above, NHTSA/OCR has not 
been granted the necessary additional funds. 766 

Complaint Investigations 
Although NHTSA receives a number of Amer

ican with Disabilities Act complaints, it had -not 
received any Title VI complaints from fiscal year 
1993 to April 1995. 767 

Deficiencies, Remedies, and Sanctions 
Since NHTSA does not conduct complaint in

vestigations or compliance reviews, NHTSAiden
tified no deficiencies and remedies in its survey

768response. 

756 49C.F.R. Part21 (1994). 

757 U.S. Department of Transportation, Order 1000.12, "Implementation of the Department of Transportation Title VI 
Program," Jan.19, 1977. 

758 Quick letter, p. 2. 

759 Ibid. 

760 DOT/NHTSA Survey, Q. 4l(b), p. 31. 

761 Ibid., p. 33. See also DOT/NHTSA FY 1994 Implementation Plan, Workload and Performance Data, p. 19, which indicates 
that DOT/NHTSA did not conduct any preaward reviews in fiscal year 1993. 

762 Ibid., Q. 42, p. 33. 

763 To the survey question requesting such information, the National Highway Traffic Safety Administration responded "NIA." 
See ibid., Q. 45, p. 35. In 1976, NHTSA conducted 2 onsite compliance reviews. DOT/NHTSA Survey, Q. 68, p. 44. 

764 DOT/NHTSA FY 1994 Implementation Plan, Workload and Performance Data, p. 21. 

765 Ibid., p. 9. 

766 See discussion, p. 583. 

767 Quick letter, pp. 3-4. See also DOT/NHTSA FY 1994 Implementation Plan, Workload and Performance Data, p. 13. 

768 DOT/NHTSA Survey, Q. 67, p. 43. 
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Education, Outreach, and Technical Assistance NHTSA informed the Commission that the 
NHTSA has not conducted education and out

reach for recipients, the general public, or State 
and local agencies.769 One of NHTSA/OCR's 
stated goals for the period 1994 through 1997 is to 
work with Hispanic organizations to develop 
workshops, media announcements, and other 
mechanisms to ensure that Hispanics receive 
highway safety messages.770 Recently, NHTSA 
has initiated several outreach and education proj
ects. NHTSA has initiated partnerships with eth
nic and cultural organizations serving the needs 
of Hispanics, African Americans, and Native 
Americans.771 NHTSA also is working to publish 
a resource listing of available materials for di
verse populations. 772 

NHTSA does not provide technical assistance 
to State recipients.773 Furthermore, the most re
cent Title VI and related civil rights compliance 
training provided to recipients took place in 
1980.774 However, NHTSA has worked 'to assist 
recipients in preparing project information rela
tive to diversity populations. 775 

Monitoring State Title VI Enforcement 
All of NHTSA's recipients are State agencies. 

NHTSA requires each State to assure compliance 
with Title VI and submit an annual report on its 
Title VI activities, which NHTSA/OCR evalu
ates.776 

State recipients do not play a Title VI enforce
ment role, nor do they understand their external 
civil rights compliance responsibilities: 

State Highway Safety Agencies are the conduits for 
National Highway Traffic Safety Administration finan
cial aid allocated to State and local highway safety-re
lated agencies (subrecipients). These agencies are gen
erally located organizational within much larger 
umbrella state departments ( e.g. the state ofC~ifornia 
Business, Transportation, and Housing Agency). How
ever, their role as to Title VI compliance programs, has 
not transcended being a nominal one. Essentially, their 
only involvement in ensuring Title VI compliance, is to 
sign the standard Title VI assurances.... 

... The fifty-seven primary grantees currently play 
no significant role in ensuring Title VI compliance. For 
the most part, the state agencies have no understanding 
oftheir external civil rights compliance responsibilities, 
contrary to the dictates of 28 C.F.R. §42.410. Depart
ment of Justice regulations require that state agencies 
receiving continuing Federal financial assistance "... 
establish a Title VI compliance program for itself and 
other recipients which obtain Federal assistance 
through it...."777 

Despite this clear recognition that States are 
not fulfilling their Title VI compliance respon
sibilities, NHTSA has not provided substantial 
technical assistance to State and local agency 

769 See ibid., Qs. 46-48, p. 36. NHTSA's fiscal year 1994 Civil Rights Implementation Plan does not discuss outreach and 
education. See DOT/NHTSA FY 1994 Implementation Plan. 

770 DOT/NHTSA FY 1994 Implementation Plan, p. 9. 

771 Quick letter, p. 4. 

772 Ibid., p. 5. 

773 DOT/NHTSA Survey, Q. 53, p. 37. NHTSA's fiscal year 1994 Civil Rights Implementation Plan does not discuss technical 
assistance. DOT/NHTSA FY 1994 Implementation Plan. 

774 DOT/NHTSA Survey, Q. 52, p. 37. 

775 Quick letter, p. 4. 

776 Quick letter, p. 2. 

777 Ibid. 
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stafl'778 or training seminars for them. 779 Further
more, NHTSA does not conduct compliance re
views of State recipients.780 Thus, NHTSA does 
not fulfill its responsibility to monitor the Title VI 
compliance of its recipient State agencies. 

Staff Training 
The Office of the Secretary's OCR and 

NHTSA/OCR share the responsibility of provid
ing civil rights training to NHTSA's civil rights 
staff.781 However, there is no indication that 
NHTSA's civil rights staff have received civil 
rights training in recent years. 782 Since NHTSA 
has been performing virtually no Title VI enforce
ment activities for the past decade, its staff has 
inadequate experience and desperately needs 
training on Title VI. 

Reporting Requirements, Data 
Collection, and Analysis 

Contrary to the provisions of DOT Order 
1000.12,783 NHTSA does not require recipients to 
develop a system for establishing base data. The 
provisions of NHTSA's highway safety program 
manual that addressed racial and ethnic data 
were deleted as of September 1, 1993.784 As a 

778 Ibid., Q. 53, p. 37. 

779 Ibid., Q. 49, p. 37. 

780 See discussion above, p. 585. 

781 DOT/NHTSA Survey, Q. 25(i), p. 18. 

result of this deletion and the deregulation initia
tives of the 1980s,785 it does not appear NHTSA 
collects any pertinent civil rights data. Recipients 
do not have to submit annual reports or assess 
annually minority participation jn covered pro
grams.786 Thus, NHTSA does not have in place a 
data collection or analysis system that would per
mit it to conduct adequate preaward or postaward 
reviews of its recipients if it ever began to do so. 
However, a NHTSA data group recently has re
viewed non-highway-safety data sources for infor
mation on injury and fatality patternsby race and 
ethnicity.787 

Civil Rights Implementation Plans 
The Commission reviewed NHTSA's fiscal year 

1994 Civil Rights Implementation Plan covering 
the period 1994 to 1997.788 The plan follows the 
Department of Justice's proscribed format. 789 The 
narrative discussion provides an overview of 
NHTSA's civil rights enforcement program. The 
plan clearly lays ·out NHTSA's mission, the civil 
rights authorities it covers, its federally assisted 
programs, and the organization, budget, and 
staffing of NHTSA/OCR. 790 However, the plan 
provides almost no information on NHTSA's 

• 

782 See DOT/NHTSA Survey, Qs. 49, 50, p. 37; see also DOT/NHTSA FY 1994 Implementation Plan, which does not include a 
section on staffdevelopment. 

783 DOT Order 1000.12. See discussion above for the order's provisions on data collection and reporting requirements. 

784 DOT/NHTSA Survey, Q. 59, p. 39. 

785 Ibid., Q. 62, p. 40. 

786 Ibid., Qs. 62, 61, p. 40. 

787 Quick letter, p. 4. 

788 DOT/NHTSA FY 1994 Implementation Plan. 

789 See U.S. Department of Justice, "Guideline for Agency Implementation Plans Required by Executive Order 12,250, 
'Leadership and Coordination of Nondiscrimination Laws,'" (no date) (hereafter cited as DOJ Guideline for Agency 
Implementation Plans). 

790 DOT/NHTSA FY 1994 Implementation Plan, pp. 1-6. 
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approach to major civil rights functions. 791 More
over, NHTSA admitted in the progress report 
section of the plan, that ''NHTSA's Office of Civil 
Rights had minimal involvement in external civil 
rights compliance activity during fiscal year 
1993."792 

Because NHTSAis doing so little in the area of 
external civil rights enforcement, the plan fulfills 
the Department of Justice's purposes of facilitat
ing Department of Justice oversight and serving 
as an informational tool for the general public. 793 

The plan quite clearly demonstrates that NHTSA 
is not fulfilling its civil rights enforcement respon
sibilities. 

The plan's goals and objectives section is inad
equate. It does not conform to the Department of 
Justice guidelines, which require that the agency 
have long-range goals, major objectives in each 
functional area, and short-term objectives for 
each major objective. 794 NHTSA's plan has a long
range goal to develop and implement a viable civil 
rights compliance program. 795 The plan does not 
give any major objectives. Regarding major objec
tives, it states: 

Traditionally, the effectiveness of civil rights 
offices/agencies has been measured by the number of 
complaint investigations, conciliations, and compliance 
reviews conducted. All Title VI, Title IX, Section 504, 
and Disadvantaged Business Enterprise-related dis
crimination complaints are centralized within the De
~artmental Office of Civil Rights. Complaint investiga
tions have been delegated to this Office ( Office of Civil 
Rights), on a case-by-case basis. The National Highway 
Traffic Safety Administration's Civil Rights Office pri-

791 See ibid., p. 7. 

792 Ibid., p. 8. 

marily aids S--30 in gathering program data and infor
mation to facilitate OST's investigation of complaints. 
This office is not currently responsible for final resolu
tion of complaints regarding allegations of discrimina
tion in federally assisted programs. 796 

NHTSA/OCR's Director indicated that the office 
did not develop substantial long-range objectives 
b_ecause "it was not meaningful to establish objec~ 
t1ves for an agency that will not exist after Octo
ber 1, 1995."797 

NHTSA listed three Title VI-related short
term objectives in its Civil Rights Implementation 
Plan. The first objective is to "execute necessary 
planning and develop a compliance review plan; 
then conduct one pilot review to ensure compli
ance with DOT civil rights mandates."798 The sec
ond objective is "to develop linkages between sev
eral Historically Black Colleges and Universities 
(HBCU) and TSP/Office of Contracts and Procure
ment, and grant program recipients. "799 The third 
objective is to "develop in concert with Hispanic 
organizations a series of workshops, media an
nouncements, etc., to ensure that highway safety 
messages 'reach' the Hispanic community nation
wide. "800 These objectives are laudable, but fall 
far short of the requirements necessary for 
NHTSA to achieve its long-range goal of having a 
viable civil rights plan. NHTSA is not using its 
implementation plan to plan budget, staffing, and 
workload information, as required by the Depart
ment of Justice. 

793 See DOJ Guideline for Agency Implementation Plans, pp. 3, 4. 

794 Ibid., pp. 9-11. 

795 DOT/NHTSA FY 1994 Implementation Plan, p. 8. 

796 Ibid., p. 8. 

797 Quick letter, p. 5. 

798 Ibid., p. 9. 

799 Ibid. 

800 Ibid. 
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Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding: The National Highway Traffic Safety 
Administration's (NHTSA) Office of Civil Rights 
(NHTSA/OCR) does not have a separate unit de
voted to external civil rights enforcement, but it 
does have a staff member assigned exclusively to 
external civil rights. NHTSA has no regional civil 
rights staff. Given the small size of NHTSA/OCR 

• ' 
its internal organizational structure is adequate. 
However, the Director of NHTSA/OCR does not 
report clirectly to the Administrator of NHTSA 
As a result she may not have sufficient status 
within the agency to ensure that civil rights en
forcement is given adequate attention and re
sources.801 

Recommendation: NHTSA should revise its or
ganizational chart so that the Director of 
NHTSA/OCR reports directly to the Administra
tor. 

Budget, Staffing, and Workload 
Finding: Although NHTSA's external civil rights 
workload has grown over time, NHTSA has had 
only one staff member assigned to external civil 
rights enforcement activities since the 1980s. It is 
not possible for one staff member to fulfill 
NHTSA's entire external civil rights compliance 
and enforcement responsibilities. 802 

Recommendation: NHTSA should assign suffi
cient additional staff to external civil rights en
forcement to permit the agency to build a viable 
Title VI compliance and enforcement program. At 
the very least, NHTSA should give NHTSA/OCR 
one staffmember assigned to policy and program 
development, including developing regulations, 
guidelines, procedures and policies for NHTSA's 
Title VI program, as well as developing an annual 
civil rights enforcement plan for the Administra
tion. NHTSA should also give NHTSA/OCR suffi-, 

801 See p. 584. 

802 Seep. 585. 

803 See p. 586. 

cient staff to carry out NHTSA's operational re
sponsibilities-monitor effectively the Title VI 
compliance of its State recipients, as well as to 
carry out the Administration's other external civil 
rights obligations. At a minimum, an additional 
five staff persons are needed to perform these 
duties. 

Regulations, Guidelines, Policies, and 
Procedures 
Finding: NHTSA has no Title VI regulations, 
guidelines, policies, or procedures. As a result, 
NHTSA does not have an adequate documentary 
basis for its Title VI program.803 

Recommendation: NHTSA should assign an 
additional staff person to NHTSA/OCR to develop 
NHTSA's regulations, guidelines, policies, and 
procedures for Title VI. At a minimum, NHTSA 
should develop a guideline specifying the relative 
roles and responsibilities of NHTSA and its State 
recipients. The guideline should specify that 
State recipients are required to have a Title VI 
compliance program. To be acceptable, the pro
gram should including appointing a full-time 
Title VI compliance officer as well as implement
ing a system for handling complaints of discrim
ination, a system for reviewing the compliance 
status of subrecipients, an outreach and educa
tion program, and a system for collecting and 
analyzing data from recipients. States should be 
required to develop annual civil rights enforce
ment plans and annual Title VI self-assessments, 
to be submitted to NHTSA for review and ap
proval. The guideline should specify the neces
sary elements of an outreach and education pro
gram, including the obligation to make 
information available in languages other than 
English, and should specify what data States 
should collect from recipients and report to 
NHTSA In addition to this guideline, NHTSA 
should develop an internal procedures manual 
laying out its procedures for investigating com
plaints and conducting preaward and postaward 
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compliance reviews. These procedures should in
clude a discussion of the types of information that 
must be considered to reach a finding of compli
ance or noncompliance and give examples of in
stances of noncompliance in NHTSA's programs. 

Process of Title VI Enforcement 
Finding: NHTSA does not have an operational 
Title VI enforcement program. Thus, NHTSA 
does not conduct preaward or postaward reviews 
of recipients, process complaints, conduct out
reach and education, or provide technical assis
tance to its recipients. Thus, NHTSA is not even 
minimally meeting its responsibility to ensure 
that recipients are in compliance with Title VI.804 

Recommendation: NHTSA should take steps to 
implement the key elements of a Title VI enforce
ment program: preaward reviews, postaward 
desk audit and onsite compliance reviews, com
plaint investigations, outreach and education, 
and technical assistance. 

Oversight of States' Title VI 
Compliance 
Finding: All of NHTSA's recipients are State 
agencies. NHTSA itself admits that the State 
agencies do not understand their Title VI compli
ance responsibilities. However, NHTSA does not 
monitor and oversee the States' Title VI compli
ance programs.805 

Recommendation: NHTSA should implement 
an effective system for monitoring States' Title VI 
compliance programs. As recommended above, 
NHTSA should develop Title VI guidelines indi
cating the States' responsibilities. NHTSA should 
monitor the States' implementation of these re
sponsibilities by reviewing the States' annual 
civil rights enforcement plans and Title VI self
assessments. In addition, NHTSA should conduct 
periodic onsite reviews of the States' Title VI 
compliance programs. Finally, NHTSA should 

804 See pp. 586-87. 

805 See pp. 587-88. 

806 See p. 588. 

807 See p. 588. 

provide technical assistance and civil rights train
ing to State staff. 

Staff Training 
Finding: Because NHTSA has not engaged in 
Title VI enforcement activities during the past 10 
years, NHTSA's staff has inadequate experience 
and desperately needs training on Title VI.806 

Recommendation: NHTSA should immediately 
provide comprehensive training on Title VI and 
other civil rights statutes governing federally 
funded programs to its staff member assigned to 
external .civil rights enforcement. NHTSA should 
seek experienced new staff members and provide 
them with comprehensive training as well. There
after, NHTSA should provide regular update 
training to its civil rights staff. 

Reporting Requirements, Data 
Collection, and Data Analysis 
Finding: NHTSA does not require recipients to 
report on their Title VI compliance and does not 
have in place a data collection and analysis sys
tem.807 

Recommendation: NHTSA should require re
cipients to report annually on their Title VI com
pliance. Specific reporting requirements should 
be included in NHTSA's Title VI guideline and, to 
the extent feasible given the nature of NHTSA's 
programs, should be modeled after those in FTA's 
guideline. NHTSA should develop a system for 
reviewing and analyzing the data submitted by 
recipients. NHTSA should use the system to con
duct preaward and postaward desk-audit reviews • 
ofrecipients, to select recipients for onsite compli
ance reviews, and to conduct general analyses of 
its programs to ensure that all individuals have 
equal opportunity to participate in NHTSA's fed
erally funded programs and that the programs do 
not have an adverse discriminatory impact on 
protected groups. 
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Civil Rights Implementation Plans 
Finding: NHTSA's Civil Rights Implementation 
Plan does not fulfill the purposes envisioned by 
the U.S. Department of Justice in its "Guideline 
for Agency Implementation Plans Required by 
Executive Order 12,250, 'Leadership and Coordi
nation on Nondiscrimination Laws."' Although 
the plan truthfully describes how little NHTSA is 
doing in the Title VI area, the goals and objectives 
section of the plan is inadequate. It does not con
form to the Department of Justice guidelines, 
which require that the agency have long-range 
goals, major objectives in each functional area, 
and short-term objectives for each major objec
tive. The plan's short-term objectives fall far short 
of the requirements necessary for NHTSA to 
achieve its long-range goal ofhaving a viable civil 
rights enforcement program. Finally, NHTSA is 
not using its plan as a planning tool or basing its 
planning on budget, staffing, and workload infor
mation.808 

Recommendation: NHTSA should develop its 
Civil Rights Implementation Plans in confor
mance with the Department of Justice guideline. 
In particular, NHTSA should describe its civil 
rights enforcement process more -fully. Further
more, NHTSA should develop specific goals and 
objectives, with measures and timeframes for ac
complishing them, for each of the parts of the Title 
VI implementation process. Finally, NHTSA 
should use the plans as a managementtool. Thus, 
the plans should be sufficiently specific and de-

. tailed to serve as a civil rights enforcement plan. 

Overall Finding and Recommendation 
Finding: NHTSA does not have an operational 
Title VI compliance and enforcement program. 
Recommendation:NHTSA should commit itself 
to building a viable Title VI compliance and en
forcement program. To do this, NHTSA should 

808 See pp. 588--89. 

assign at least six additional staff members to 
NHTSA/OCR to carry out Title VI compliance and 
enforcement activities, including one assigned to 
developing implementing regulations, guidelines, 
policies, and procedures and a Title VI enforce
ment plan. NHTSA/OCR should develop the nec
essary guidelines and procedures and implement 
·a Title VI enforcement program that includes 
preaward reviews, postaward reviews, complaint 
investigations, outreach and education and 
technical assistance. NHTSA/OCR should also 
implement an adequate data collection and anal
ysis system and ensure that its staff receive 
comprehensive formal civil rights training. 

Research and Special Programs 
Administration 

The Research and Special Programs Adminis
tration (RSPA) is responsible for hazardous mate
rials transportation safety and for pipeline safety, 
transportation emergency preparedness, safety 
training, conducting transportation research, and 
collecting and disseminating air carrier economic 
data.800 

Federally Assisted Programs 
The RSPA funds four federally assisted pro-

grams: 

The pipeline safety program helps develop and 
maintain State natural gas, liquified natural 
gas, and hazardous liquid pipeline safety pro
grams. Itbenefits State agencies.810 Assistance 
is in the form of performance-based formula 
grants to State agencies. 811 

The university transportation centers program 
provides grants to nonprofit institutions of 
higher learning to establish and operate uni
versity transportation centers for research, 

809 Office of the Federal Register and the National Archives and Records Administration, The United States Government 
Manual, 1994 /95 (Superintendent of Documents: Washington, D.C., 1994), p. 4 77. 

810 Office of Management and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol. I, p. 473. 

811 Ibid. 
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education, and technology transfer programs 
on regional and national transportation is
sues.812 Assistance is in the form of project 
grants to institutions of higher education that 
offer degrees in transportation and have estab
lished transportation research programs. 813 

The university research institutes program pro
vides grants to nonprofit institutions of higher 
learning to establish and operate university 
research institutes to advance U.S. technology 
and expertise in transportation through fo
cused programs of research, technology trans
fer, and education.814 Assistance is in the form 
of project grants to institutions of higher edu
cation.815 

Interagency hazardous materials public sector 
training and planning grants increase State, 
local, and Indian tribal effectiveness in safe 
and efficient handling of hazardous materials 
accidents and incidents, enhance implementa
tion of the Emergency Planning and Commu
nity Right-to-Know Act of 1986, and encourage 
a comprehensive approach to emergency plan
ning and training by incorporating response to 
transportation standards. 816 Assistance is pro
vided in the form of project grants to States.817 

812 Ibid., p. 474. 

813 Ibid. 

814 Ibid., p. 4 75. 

815 Ibid. 

816 Ibid., p. 475. 

817 Ibid. 

Organization, Budget, Staffing, and 
Workload 

Organization and Responsibilities 
Enforcement of Title VI at the RSPA is the 

responsibility of the Office of Civil Rights 
(RSPA/OCR).818 RSPA/OCR is a staff office 
headed by a Director who reports to RSPA's Ad
ministrator.819 

RSPA/OCR has responsibility for internal and 
external civil rights enforcement, including Title 
VI. In addition, the RSPAhas several responsibil
ities outside of the civil rights arena, including the 
Freedom ofinformation Act, the Privacy Act, and 
RSP A's internal drug program. 820 

It is the responsibility of RSP A/OCR to admin
ister, coordinate, and assure implementation of 
civil rights and equal employment opportunity 
precepts in all official actions, including employ
ment practices; services rendered to the public; 
employment practices of contractors and subcon
tractors under direct or federally assisted activi
ties; and other programs and efforts involving 
RSPA assistance, participation and/or endorse
ment.821 

In addition to Title VI enforcement, 
RSPA/OCR is responsible for: 1) providing techni
cal advice and assistance to the Administrator, 
Deputy Administrator, and other offices regard
ing all civil rights matters; 2) developing 

818 U.S. Commission on Civil Rights, Survey of Federal Executive Branck Departments and Agencies Responsible for the 
Enforcement ofTitle VI ofthe Civil Rights Act of1964, December 1993, completed by the U.S. Department of Transportation, 
Research and Special Programs Administration, Q. 20, p. 19 (hereafter cited as DOT/RSPA Survey). 

819 Ibid. 

820 Judith Foist, Director, Special Programs, Office ·of Civil Rights, Research and Special Programs Administration, U.S. 
Department of Transportation, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, 
U.R Commission on Civil Rights, Sept. 30, 1994, p. 6 (hereafter cited as Foist September 1994 letter).; DOT/RSPA Survey, 
Q.23,p. 20. 

821 DOT/RSPA Survey, Appendix 1, Rights Mission and Function Statement. 
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implementation policies and programs, and, as 
authorized, issuing implementing standards and 
evaluating the implementation and administra
tion ofthe programs for compliance with Federal 
equal opportunity precepts; 3) coordinating the 
legal aspects of the civil rights program with the 
Research and Special Programs Administration's 
Chief Counsel; 4) coordinating FOIA and Privacy 
Act requests; and 5) managing the agency's inter
nal drug program. 822 

In addition to RSPA/OCR staff, the RSPA's 
Office of Pipeline Safety has one grants specialist 
and approximately 20 field engineers who devote 
a percentage of their time to Title VI issues as 
part of the overall performance-based review of 
the pipeline program. 823 

Given the small size of RSP A's civil rights en
forcement program, the organizational structure 
of its civil rights office is adequate. However, it 
should be noted that a large portion of the Ad
ministration's Title VI enforcement activities is 
carried out by program people, who not only do 
not report to the Director of RSP A/OCR, but who 
are not trained civil rights specialists. For such 
staff to conduct adequate Title VI enforcement, a 

close working relationship with RSPA/OCR is 
necessary. 

Budget, Staffing, and Workload 
The RSP A's budget for fiscal year 1993 totaled 

$50 million,824 of which only $4,000 was spent 
directly on civil rights programs. 825 

RSPA/OCR has a very small staff. Infiscal year 
1990, RSPA/OCR had one full-time equivalent 
positim;i (FTE) at headquarters. This person had 
responsibility for internal and external civil 
rights programs, as well as matters related to the 
Freedom ofinformation Act, the Privacy Act, and 
RSPA's internal drug program.826 In fiscal year 
1992, RSPA/OCR added one more FTE, a trainee 
~th across-the-board responsibilities. 827 In 1993 
the RSPA assigned a Schedule A position to head
quarters to address FOIA requests and oversee a 
''People with Disabilities" program. 828 No changes 
occurred in fiscal year 1994. 829 RSP A/OCR spends 
most of its staff time on non-civil rights matters, 
such as the Freedom of Information Act.830 As a 
result, RSPA/OCR has less than one full-time 
equivalent civil rights specialist devoted to exter
nal civil rights enforcement, including Title VI. 

822 Ibid; Judith Foist, Director, Office of Civil Rights, Research and Special Programs Administration, U.S. Department of 
Transportation, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights Evaluation, U.S. 
Commission on Civil Rights, Apr. 21, 1995, enclosure, p. 1 (hereafter cited as Foist April 1995 letter, enclosure). 

823 lliid., Q. 21, p. 19. 

824 Ibid., Q. 33, p. 27. 

825 Ibid., Q. 33, pp. 27-28. The $4,000 figure does not include salaries or other overhead expenses. 

826 Judith Foist, Special Programs Director, Office of Civil Rights, Research and Special Programs Administration, U.S. 
Department of Transportation, letter to Frederick D. Isler, Acting Assistant Staff Director, U.S. Commission on Civil Rights, 
July 22, 1994, p. 1 (hereafter cited as Foist July 1994 letter). RSPA also had, and continues to have, an employee in the John 
A. Volpe National Transportation Systems Center in Cambridge, Massachusetts, assigned to internal civil rights matters. 
This employee is not part ofRSPA/OCR. Foist April 1995 letter, enclosure, p. 2. 

827 Foist July 1994 letter, p. 1; Foist September 1995 letter, enclosure, p. 2. 

828 Foist July 1994 letter, p. 1; Foist September 1995 letter, enclosure, p. 2. 

829 Foist September 1995 letter, p. 2. 

830 Foist September 1994 letter, p. 6. See also DOT/RSPA Survey, Q. 23, p. 20; Judy Foist, Director, Office of Civil Rights, 
Research and Special Projects Administration, U.S. Department of Transportation, interview inWashington, D.C., Sept. 14, 
1994, p. 2 (hereafter cited as Foist interview). 
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According to the RSPA, "lack of staff and 
money" has impeded the administration's Title VI 
enforcement.831 RSPA/OCR has non-civil-rights
related responsibilities that compete with Title VI 
for resources. 832 In addition, two new responsibil
ities have increased the workload of RSP A/OCR. 
In 1991 the Administration assumed two univer
sity grants programs and, 2 years later, initiated 
the hazardous materials reimbursable grants 
program.833 • 

Thus, a lack of resources and an increasing 
workload effectively prevent RSP A/OCR from 
carrying out its Title VI enforcement responsibil
ities. 

DOT Reorganization 
• Under DOT's reorganization, as originally pro

posed, RSPA/OCR would not have been abolished 
or downsized.834 RSPA/OCR's Director indicated 
that she believed that it would have shifted staff 
responsibilities. RSPA/OCR's emphasis would 
have been on the internal equal employment op
portunity process (including affirmative action 
and the diversity employment programs). The of
fice would have continued processing Freedom of 
InformationAct requests.835 It would have contin
ued conducting preaward onsite reviews, but 
these would have been the only external civil 
rights function. The Office of the Secretary's OCR 

831 DOT/RSPA Survey, Q. 82(b), p. 61. 

832 See ibid., Q. 28, p. 23. 

833 DOT/RSPA Survey, Q. 27, p. 23. 

834 Foist interview, p. 2. 

835 Ibid. 

836 Ibid. 

837 49 C.F.R. Part 21(1994). 

would have handled all other external civil rights 
responsibilities.836 

Regulations, Guidelines, Policies, and 
Procedures 

Title VI implementation at RSPA is guided by 
DOT's Title VI regulations837 and DOT Order 
1000.12.838 However, RSPA does not have guide
lines, polices, or procedures specifically tailored to 
its federally assisted programs. Thus, RSPA does 
not have an adequate documentary basis for a 
sound Title VI enforcement program. 

Process of Title VI Enforcement 
Preaward Reviews 

The RSPA requires that all applicants submit 
Title VI assurances. No award is granted without 
"proper" Title VI assurances.839 RSPA/OCR per
forms preaward reviews ofrecipients.840 They ap
pear to be limited to cursory desk-audit reviews to 
ensure that "proper" Title VI assurances have 
been submitted. 841 

Each year, RSPA/OCR reviews grant applica
tions by State agencies for pipeline safety grants 
administered by RSPA's Office of Pipeline 
Safety.842 RSPA/OCR also reviews grant applica
tions for university research and education 
grants, which other DOT administrations also 

838 U.S. DepartmentofTransportation, Order 1000.12, "Implementation ofthe Department ofTransportationTitle VI Program" 
(hereafter cited as DOT Order 1000.12). 

839 Foist September 1994 letter, p. 3. See also DOT/RSPA Survey, Q. 42, p. 38. 

840 Foist September 1994 letter, p. 3. 

841 See ibid.; DOT/RSPA Survey, Q. 42, p. 38. 

842 Foist September 1994 letter, p. 3. 
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review. Finally, RSPNOCR reviews applications 
for grants administered by RSPA's Office of Haz
ardous Materials, which gave out its first grant 
awards in fiscal year 1993.843 

In fiscal year 1992, RSP NOCR conducted 108 
preaward desk-audit reviews of applications for a 
total of approximately $7 miIIion in financial as
sistance.844 In fiscal year 1993, RSPNOCR con
ducted 108 preaward desk-audit reviews of appli
cations for a total of approximately $16.4 miIIion 
in financial assistance. 845 None of these reviews 
resulted in a denial of an award.846 As of Septem
ber 14, 1994, RSPNOCR had conducted 135 pre
award desk-audit reviews.847 

Given the smaII number of staff RSPNOCR 
has available to conduct Title VI enforcement 
activities (less than one person), RSPNOCR is 
accomplishing a large number of preaward re
views. However, the quality of these reviews is 
unlikely to be sufficient to ensure that aII recip
ients ofRSPA funds are in compliance with Title 
VI. 

Postaward Desk-Audit and Onsite Compliance 
Reviews 

The RSPA program offices are responsible for 
conducting program reviews, which include civil 
rights issues. RSP NOCR conducts desk-audit re
views of the program offices' reports, as weII as 
reports submitted by recipients. 848 

Program staff visit each university grant recip
ient annuaily and receive detailed reports from 
the university grant recipients. In addition, uni-

843 Ibid. 

844 DOT/RSPA Survey, Q. 4l(c),(d),(e) p. 36. 

845 Ibid. 

846 Ibid., Q. 41(g), p. 36. 

847 Foist interview, p. 1. 

848 Foist September 1994 letter, p. 3. 

849 Ibid. 

850 Ibid., pp. 3-4. 

851 Ibid., p.4. 

852 Ibid., p.4. 

·853 DOT/RSPA Survey, Q. 71, p. 51. 

versity grant recipients also submit quarterly re
ports to the program offices. RSP NOCR reviews 
these reports. 849 Program staff from the Office of 
Pipeline Safety conduct program evaluations of 
its recipients. These evaluations include one or 
two onsite inspections each year, during which 
the program staff provide technical assistance 
and evaluate the recipients for the following 
year's awards. 850 Recipients of the hazardous ma
terials grant program, which began in 1993, were 
reviewed by RSP NOCR for compliance before 
award of additional funds in 1994.851 

Thus, although the program staff conduct on
site reviews, RSPNOCR does not do so.852 Given 
that there is no evidence that the RSPA program 
staff have received adequate civil rights training, 
these onsite reviews are unlikely to be effective 
means of uncovering noncompliance with the re
quirements of Title VI and other civil rights stat
utes. 

Complaint Investigations 
The RSPA receives very few civil rights com

plaints. In 1992 and 1993, it received a total of two 
complaints, both of which were Title VII com
plaints.853 The lack of complaints RSPA receives 
is an indication that RSPA's outreach and educa
tion on Title VI is inadequate. 

Outreach, Education, and Technical Assistance 
Outreach and education is the responsibility of 

RSPA's program offices. The Director of 
RSPNOCR gave examples of the recipients of 
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RSPA's outreach and education efforts, but did 
not provide information on the subject matter of 
these efforts.854 Program staff are also responsi
ble for providing technical assistance to recip
ients. In fiscal year 1994, they conducted three 
workshops for recipients of hazardous materials 
grants and four workshops for the pipeline safety 
program.855 However, the civil rights information 
provided in these workshops only describes how 
to prepare a Title VI Assurance form.856 RSPA 
program staff provide technical assistance to uni
versity grant recipients throughout the year and 
during the course of the annual visits.857 Thus, 
RSPA is conducting extremely little outreach and 
education and providing little technical assis
tance on Title VI. 

Staff Training 
New civil rights staffers at RSPA receive only 

on-the-job training in civil rights compliance.858 

No civil rights staff member has received Title VI 
training since 1992.859 Furthermore, as noted 
above, there is no indication that RSPA program 
staff, who conduct most ofRSPA's onsite reviews 
of recipients and provide technical assistance, 
have had civil rights training. • 

854 Foist September 1994 letter, pp. 4-5. 

855 Ibid., p. 4. 

856 See ibid. 

857 Ibid. 

858 DOT/RSPA Survey, Q. 49, p. 42. 

859 Foist September 1994 letter, p. 6. 

Reporting Requirements, Data 
Collection, and Analysis 

Contrary to the requirements of DOT Order 
1000.12,860 RSPA does not require recipients to 
develop a system for establishing baseline data 
sufficient to monitor compliance.861 It does not 
reqti!-~e r~cip!ents to assess annually minority 
partic1pat1on m federally assisted programs862 or 
~ submit annual reports comparing participation 
m programs with eligibility. 863 

However, RSPNOCR has used census data to 
determine the need for translations of emergency 
response documents, brochures and guide-
• 8M. ' lines. Ituses other publicly available data, such 

as Bureau of Labor Statistics data, as background 
information.865 Furthermore, it also has used stu
dent enrollment data to track minorities in grad
uate and undergraduate programs related to 
transportation. It requires university grant recip
ients to report on minority recruitment programs 
and fellowships for minority faculty. It considers 
other outcome measures, such as the :riumber of 
contacts/announcements, the number of applica
tions received, and selections. 866 

Although RSPA/OCR has used data analysis 
on occasion in its enforcement activities, it does 
not have an adequate data collection and analysis 

860 See discussion on the responsibilities ofthe modal administrations, pp. 520-22 above, for these requirements. 

861 DOT/RSPA Survey, Q. 59, p. 44. 

862 Ibid., Q. 61, p. 45. 

863 Ibid., Q. 62, p. 45. 

SM Foist September 1994 letter, p. 5. 

865 Ibid., pp. 5--6. 

866 Ibid., p. 5. 
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system in place. Thus, RSPA does not have avail
able to it the type of information necessary to 
conduct thorough desk-audit reviews ofits recipi
ents. 

Civil Rights Implementation Plans 
There is no evidence available to the Commis

sion indicating that RSPA has prepared Civil 
Rights Implementation Plans. 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Finding: The Research and Special Program Ad
ministration's (RSPA) Office of Civil Rights 
(RSPA/OCR) has too few staff to carry out its vast 
responsibilities, some not related to civil rights. 
Thus, RSP A/OCR has less than one person de
voted to external civil rights compliance and en
forcement. As a result, RSPA/OCR relies too 
heavily on untrained program personnel to en
sure that its recipients are in compliance with 
Title VI.867 

Recommendation: RSPA should assign addi
tional staff to RSPA/OCR to permit that office to 
carry out its civil rights compliance and enforce
ment mandate. In particular, RSPA should assign 
one staff member to develop implementing guide
lines, policies, and procedures for Title VI and the 
other external civil rights statutes and engage in 
planning for its external civil rights program. In 
addition, RSPA should assign two or three other 
staff members to carry out RSP A's operational 
responsibilities, including monitoring and provid
ing assistance to the program personnel engaged 
in civil rights activities and conducting periodic 
onsite reviews of recipients. 

Regulations, Guidelines, Policies, and 
Procedures 
Finding: RSPA has no Title VI regulations, 
guidelines, policies, or procedures. As a result, 

867 See p. 595. 

868 See p. 595. 

869 See p. 595. 

RSPA does not have an adequate documentary 
basis for its Title VI program.868 

Recommendation: RSPA should assign an addi
tional staff person to RSP A/OCR to develop 
RSPA's regulations, guidelines, policies, and pro
cedures for Title VI. At a minimum, RSPA should 
develop one Title VI guideline covering its pro
gram funding research grants for universities and 
another guideline covering its continuing State 
programs. This guideline should specify the rela
tive roles and responsibilities of RSPA and its 
State recipients. The guideline should specify 
that State recipients are required to have a Title 
VI compliance program. In addition, RSPA should 
develop an internal procedures manual to guide 
its preaward and postaward reviews and its 
complaint investigations. The manual should in
clude a review of the types of information that 
should be considered in the reviews and investi
gations. 

Process of Title V~ Enforcement 
Preaward Reviews 
Finding: RSPA/OCR staff conduct preaward re
views of all recipients, but these reviews are ex
tremely cursory.869 

Recommendation: RSPA should develop pre
award review procedures. The procedures should 
include reporting requirements for applicants for 
assistance. RSPA should require all applicants to 
submit, not just Title VI assurances, but suffi
cient data for RSPA/OCR to conduct a desk-audit 
preaward review of the applicant's program. 
RSPA/OCR staff should review and analyze these 
data during the course ofits preaward reviews. 

Postaward Reviews 
Finding: RSPA/OCR staff do not conduct post
award reviews of recipients. Program personnel 
include civil rights issues in their regular onsite 
program reviews. However, program personnel 
are neither sufficiently trained nor sufficiently 
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experienced in Title VI to conduct more than cur
sory Title VI compliance reviews. 870 

Recommendation: RSPA/OCR should provide 
training and technical assistance to program per
sonnel to assist them in incorporating civil rights 
into their program reviews. However, RSPA/OCR 
also should supplement the program personnel's 
efforts by instituting its own postaward reviews. 
RSP A/OCR should conduct postaward desk-audit 
reviews of all recipients based on information 
provided annually by the recipients. Further
more, RSPA/OCR should conduct onsite reviews 
of recipients. State recipients and universities 
receiving research grants on a continuing basis 
should be reviewed periodically. Other recipients 
should be selected for ohsite review when the 
postaward desk-audit reviews reveal potential 
problems. 

Outreach and Education 
Finding: RSPA/OCR does not conduct outreach 
and education on Title VI. It delegates this re
sponsibility to the RSPA program offices. Thus, 
RSPA does not conduct adequate outreach and 
education on Title VI.871 

Recommendation: RSPA/OCR should develop 
and implement a strategic outreach and educa
tion plan to ensure that recipients, program par
ticipants, eligible populations, and affected com
munities are afforded adequate information 
about their rights under Title VI to be able to 
vindicate these rights. RSPA/OCR should retain 
chief responsibility for RSPA's outreach and ed
ucation efforts. It should prepare informational 
materials, provide outreach and education at 
workshops and conferences, and coordinate the 
outreach and education efforts of the RSPA pro
gram offices. 

Technical Assistance 
Finding: RSPA's technical assistance is limited 
to program personnel helping applicants and 

870 See p. 596. 

871 See pp. 596-97. 

872 See p. 597. 

873 See p. 597. 

recipients to submit Title VI assurances. How
ever, RSPA/OCR staff do not provide technical 
assistance on compliance with Title VI. Thus, 
RSPA's technical assistance program is inade
quate.872 
Recommendation: RSPA/OCR should provide 
technical assistance to recipients to assist them in 
complying with Title VI. Technical assistance 
should be offered upon request, but RSPA/OCR 
should also provide technical assistance pro
actively during the course of onsite compliance 
reviews and when emerging issues require it. 

Staff Training 
Finding: RSPA does not provide adequate civil 
rights training to its civil rights staff. None has 
received training in the past 3 years. Further
more, RSPA does not provide civil rights training 
to it program staff engaged in Title VI enforce
ment.873 

Recommendation: RSPA should provide 
comprehensive civil rights training, including 
training on Title VI, as well as training on its 
federally assisted programs to all new civil rights 
staff. In addition, RSPA should provide periodic 
update training to· refresh and deepen staff 
members' understanding of Title VI and to ad
dress emerging Title VI issues. Finally, RSPA 
should provide regular training on Title VI to its 
program personnel engaged in Title VI enforce
ment activities. Such training should emphasize 
the broad coverage of Title VI to an entire institu
tion receiving funds andgive concrete examples of 
violations of Title VI in RSPA programs. 

Reporting Requirements, Data 
Collection, and Data Analysis 
Finding:Although RSPA occasionally makes use 
of data in its evaluations of recipients, it does not 
have in place systematic reporting requirements 
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for recipients or a system for collecting and ana lated based on available staff and other resources. 
lyzing data submitted by recipients. 874 

Recommendation: RSPA should develop and 
implement a comprehensive data system. This 
system should include specific reporting require
ments for its recipients to be outlined in its Title 
VI guidelines. The data requirements of States 
should be different from those of universities re
ceiving research grants from RSPA RSPA should 
collect and analyze these data on an annual basis, 
both to assist it in determining the compliance 
status of recipients and to ensure that its pro
grams are open, on an equitable basis, to all de
mographic groups. 

Civil Rights Implementation Plans 
Finding: RSPA does not prepare or submit Civil 
Rights Implementation Plans to the Office of the 
Secretary's OCR or to the U.S. Department of 
Justice.875 

Recommendation: RSPA should develop an an
nual Civil Rights Implementation Plan in confor
mance with the Department of Justice's "Guide
line for Agency Implementation Plans Required 
by Executive Order 12,250, 'Leadership an~ Coor
dination on Nondiscrimination Laws."' The plan 
should give a complete description ofRSPA's civil 
rights compliance and enforcement program, in
cluding its federally assisted programs, the civil 
rights authorities it enforces, the organizational 
structure of its civil rights enforcement program, 
a discussion of its budget and staffing, and de
tailed descriptions of its Title VI compliance and 
enforcement activities. Furthermore, RSPA 
should use the plan as a management tool. It 
should develop specific goals and objectives with 
measurable outcomes and timeframes for accom
plishing them, as required by the Department of 
Justice. The goals and objectives should be formu-

874 See pp. 597-98. 

875 See p. 598. 

Finally, the plan should include a detailed report 
indicating program accomplishments and pro
gress made towards each of its goals and objec
tives. 

U.S. Coast Guard 
The U.S. Coast Guard is a branch of the U.S. 

Armed Forces, but, except during period of war or 
as otherwise directed by"the President, operates 
under DOT. The Coast Guard acts in a number of 
different areas, including: search and rescue; 
maritime law enforcement; marine licensing and 
inspection; marine environmental protection; 
port safety and security; waterways manage
ment; operating aids to navigation, such as lights, 
buoys, and fog signals; bridge administration; ice 
operations; deepwater ports; Great Lakes pilot
age; and boating safety issues.876 The Coast 
Guard also operates the Coast Guard Auxiliary, 
maintains a state of military readiness, and pro
vides reserve training for qualified individuals. 877 

Federally Assisted Programs 
The Coast Guard administers two federally as-

sisted programs: 

The boating safety financial assistance pro
gram seeks to encourage greater State partici
pation and uniformity in boating safety, partic
ularly to permit the States to assume the 
greater share of boating safety education, as
sistance, and enforcement activities, and to as
sist the States in developing, carrying out and 
financing their recreational boating safety pro
grams.878 The program also benefits certain 
national nonprofit public service organizations' 
boating safety projects. Members of the boating 
public are eligible to benefit from the program. 

876 Office of the Federal Register and the National Archives and Records Administration, The Unit,ed States Government 
Manual, 1994/95 (Superintendent of Documents: Washington, D.C., 1994), pp. 4459-61. 

877 Ibid. 

878 Office of Management and Budget and U.S. General Services Administration, 1993 Catalog ofFederal Domestic Assistance 
(Superintendent of Documents: Washington, D.C., 1993), vol. 1, p. 440. 
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Assistance is given to States in the form of (USCG/OCR).885 USCG/OCR is located in the 
project and formula grants. 879 Office of the Commandant.886 It is headed by a 

Chiefwho reports to the Vice Commandant of the 
The State access to the oil spill liability trust Coast Guard.887 It consists of three divisions: the 
fund is designed to encourage greater State Policy, Planning, and External Civil Rights Divi
participation in response to actual or threat sion; the Military Equal Opportunity Division; 
ened discharges of oil. 880 Assistance is given to and the Civilian Equal Opportunity Division. 888 

States in the form of project grants. 881 Of these, only the Policy, Planning, and External 
Civil Rights Division performs Title VI enforce

In fiscal year 1993, the Coast Guard provided ment.889 In addition to Title VI, the Policy, Plan
more than $38 million in financial assistance to ning, and External Civil Rights Division is re
73 recipients.882 The Coast Guard's recipients in sponsible for enforcing Title IV of the Education 
clude 55 State governments and U.S. terptories Amendments of 1972, section 504 of the Rehabil
and 14 national nonprofit organizations. 883 itation Act of 1973, the Americans with Disabili

ties Act, and Executive Order 12,898 on environ
Organization, Budget, Staffing, and mental justice. It also manages other external 
Workload programs, such as the Coast Guard's programs 

relating to historically black colleges and univerOrganization and Responsibilities 
sities.890 

Enforcement of Title VI and other civil rights 
The only other office with external civil rights statutes884 at the Coast Guard is the respon

responsibilities at the Coast Guard is the Office of sibility of the Office of Civil Rights 

879 Ibid. 

880 Ibid., p. 441. 

881 Ibid. 

882 U.S. Department ofTransportation, U.S. Coast Guard, "Fiscal Year 1994 Civil Rights Implementation Plan," Workload and 
Performance Data, Attachment C, p. 10 (hereafter cited as DOT/USCG FY 1994 Implementation Plan). 

883 Ibid., p. 2. 

884 In addition to Title VI, USCG/OCR is responsible for enforcing: Department of Transportation Regulation 49 C.F.R. Parts 
21 and 23 (1994); Department of Justice Regulation, 28 C.F.R., Subpart F, Part 42 (1993); DOT Order 1000.12; DOT Order 
1050.2; section 504 of the Rehabilitation Act of 1973, 29 U.S.C § 794 (1988 & Supp. V 1993); Title IX of the Education 
Amendments Act of1972, 20 U.S.C. §§ 1681-1688 (1988)); the Age Discrimination Act of1975, 42 U.S.C. 6101-6107 (1988); 
the Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (codified as amended in scattered sections of 
U.S.C.); Commandant Instruction M16755.3 (National Recreational Boating Safety Financial Assistance); and Comman
dant Instruction Ml6755.2 (Financial Assistance Program for National Nonprofit Public Service Organizations). 

885 DOT/USCG FY 1994 Implementation Plan, pp. 2-3; DOT/USCG Survey, Q. 20, p. 17. 

886 U.S. Commission on Civil Rights, Survey of Federal Executiue Branch Departments and Agencies Responsible for the 
Enforcement ofTit/,e VI ofthe Ciuil Rights Actof1964, December 1993, completed by the U.S. Department of Transportation, 
United States Coast Guard, Q. 20, p. 17 (hereafter cited as DOT/USCG Survey). 

887 Ibid. 

888 Ibid., Appendix 1, Organizational chart. 

889 See ibid., Appendix, "Policy/Planning and External Programs Division"; W.R. Somerville, Chief, Office ofCivil Rights, U.S. 
Coast Guard, U.S. Department of Transportation, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil 
Rights Evaluation, U.S. Commission on Civil Rights, U.S. Commission on Civil Rights, Sept. 12, 1994, p. 1 (hereafter cited 
as Somerville letter). 

890 Ibid., pp. 1-2. 
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Navigation Safety and Waterway Services, which 
may initiate enforcement action for failure of a 
grantee or su.bgrantee to comply with the terms of 
the grant.891 

The organizational structure of the Coast 
Guard's civil rights enforcement function is ade
quate. In particular, external civil rights enforce
ment is conducted by a separate office within 
USCG/OCR from the offices engaged in internal 
civil rights activities. However, that the Director 
of USCG/OCR does not report directly to the Com
mandant of the Coast Guard may hamper his 
ability to ensure that the Coast Guard provides 
adequate resources and priority to civil rights 
enforcement. 

Budget, Staffing, and Workload 
In 1994, USCG/OCR had a full-time equivalent 

staff of 21, 13 of whom were in the Washington, 
D.C., headquarters office.892 The Policy, Planning 
and External Programs Division had four full
time employees, two of whom were assigned to 
Title VI enforcement. 893 

USCG/OCR did not provide the Commission 
with information on its budget or workload. The 
lack of such information is an indication that 
USCG/OCR may not have in place a system of 
tracking its expenditures and resource allocation. 
As a result, USCG/OCR is unlikely to engage in 
the type of formal management planning neces
sary to ensure that Title VI, as well as other civil 
rights statutes, is enforced adequately. 

Regulations, Guidelines, Policies, and 
Procedures 

In addition to DOT's Title VI regulations894 and 
DOT Order 1000.12,895 the Coast Guard devel
oped Commandant Instruction 5350.20 for 
supplemental guidance. 896 The purpose of the In
struction is "to implement the provisions of Title 
VI of the Civil Rights Act of 1964, as amended,... 
and of various other Federal statutes and regula
tions thatprohibit unlawful discrimination in any 
program or activity receiving Federal financial 
assistance from the Coast Guard. "897 The instruc
tion identifies the relevant civil rights authori
ties, including Title VI, states the Coast Guard's 
nondiscrimination policy with respect to its finan
cial assistance programs, defines the types of re
cipients to whom the nondiscrimination require
ments apply, defines relevant terms, and outlines 
the responsibilities and requirements of various 
Coast Guard entities and Coast Guard recipi
ents.898 

The instruction includes, as an enclosure, Title 
VI guidelines for Coast Guard applicants and re
cipients.899 These guidelines discuss applicants' 
Title VI self-assessments, the preaward applica
tion review, onsite reviews, postaward compli
ance reviews, determinations of compliance, reso
lution of noncompliance, and the complaint pro
cessing process. 900 

The Coast Guard has also issued another 
instruction addressing the financial assistance 

891 Ibid., Q. 21, p. 17. 

892 Ibid., Appendix 6. There are also 25 FTEs in the Coast Guard-Military assigned civil rights responsibilities. 

893 Somerville letter, p. 1. 

894 49 C.F:R. Part 21 (1994). 

895 U.S. Department of Transportation, Order 1000.12, "Implementation of the Department of Transportation Title VI 
Program." 

896 U.S. Department of Transportation, U.S. Coast Guard, Commandant Instruction 5350.20, "Civil Rights Compliance by 
Recipients ofFederal Financial Assistance from the Coast Guard," Oct. 12, 1990 (hereafter cited as Commandant Instruction 
5350.20). 

897 Ibid., p. 1. 

898 Ibid. 

899 Ibid., enclosure 1, "Title VI Guidelines for Applicants/Recipients" (hereafter cited as DOT/USCG Title VI Guidelines). 

900 Ibid. 
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ganizations.901 This instruction discusses the fi
nancial assistance program generally. It contains 
a copy of the Title VI assurance agreement, but 
does not discuss civil rights requirements in any 
detail.902 

The Coast Guard indicated that it had devel
oped a Title VI Standard Operating Procedures 
guide for conducting civil rights compliance re
views.9°3 However, the Coast Guard did not pro
vide the Commission with a copy of this guide. 

Thus, the Coast Guard has in place adequate 
guidelines, policies, and procedures to form a 
basis for its Title VI enforcement program. 

Process of Title VI Enforcement 
Pr~award Reviews 

All applicants for Coast Guard financial assis
tance must submit, with their applications, a 
Title VI self-assessment. 904 The Coast Guard re
quires that USCG/OCR review all applications 
and reach a determination of probable compliance 
before it makes an award.905 The preaward re
view, which includes a review of the applicant's 
Title VI self-assessment, is supposed to be a "com
prehensive civil rights analysis of the project/pro
gram to be funded." The review "should ensure 
that the funded project/program ... will not ad
versely impact on any person or group of persons 

because of race, color, national origin, sex, age, or 
disability .'1906 

USCG/OCR conducted 77 desk-audit preaward 
reviews in fiscal year 1992 and 73 desk-audit 
preaward reviews in fiscal year 1993.907 

USCG/OCR found none of the reviewed appli
cants in noncompliance.908 As of September 12, 
1994, USCG/OCR had conducted a total of 70 
preaward desk-audit reviews in fiscal year 
1994.909 

The large number of preaward reviews con
ducted by USCG/OCR, which has only two staff 
members to perform such reviews, suggests that 
the reviews do not amount to "comprehensive civil 
rights reviews." 

Postaward Desk-Audit and Onsite Compliance 
Reviews 

The Coast Guard requires that USCG/OCR 
conduct periodic postaward reviews, which may 
either be desk-audit or onsite reviews, of all re
cipients.910 It should conduct these postaward re
views of each recipient at least once every 3 
years.911 The Coast Guard's fiscal year 1994 Civil 
Rights Implementation Plan outlines compre
hensive procedures for both desk-audit and onsite 
reviews.912 

However, USCG/OCR did not perform any 
postaward reviews in either fiscal year 1992 or 
fiscal year 1993 and has not conducted any onsite 

901 U.S. Department ofTransportation, U.S. Coast Guard, Commandant InstructionM16755.2, Apr. 16, 1984. 

902 See ibid. 

903 DOT/USCG FY 1994 Implementation Plan, p. 19. 

904 Commandant Instruction 5350.20, p. 7. 

905 See DOT/USCG Title VI Guidelines, p. 1; DOT/USCG FY 1994 Implementation Plan, p. 7. 

906 DOT/USCG FY 1994 Implementation Plan, p. 7. 

907 DOT/USCG Survey, Q. 41(e), p. 35. 

908 Ibid., Q. 4l(g),(h), p. 36. 

909 Somerville letter, p. 2. 

910 DOT/USCG FY 1994 Implementation Plan, p. 9. DOT/USCG Title VI Guidelines, p. 4. 

911 DOT/USCGTitle VI Guidelli}es, p. 4. 

912 DOT/USCG FY 1994 Implementation Plan, pp. 10-13. 
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compliance reviews during the last 5 years.913 

Thus, the Coast Guard is not complying with its 
own requirement that postaward reviews be con
ducted of all recipients on a regular basis. Along 
with its failure to conduc_t adequate preaward 
reviews, the failure to conduct adequate post
award reviews indicates that the Coast Guard 
does not conduct sufficient proactive Title VI en
forcement to ensure that all recipients are in com
pliance with the law. 

Complaint Investigations 
The Office of the Secretary'_s OCR and 

USCG/OCR share primary responsibility for the 
investigation of complaints at the Coast Guard. 914 

During fiscal year 1992, the Coast Guard re
ceived two Title VI complaints and resolved both 
subsequent to formal filing because the recipient 
did not transmit the complaint until after resolu
tion.915 No complaints were filed during fiscal 
year 1993. 916 

The Coast Guard indicated that USCG/OCR 
had developed and implemented a manually ad
ministered complaint tracking system during fis
cal year 1993 and planned to computerize the 
system in fiscal year 1994. 917 

Outreach and Education 
Commandant Instruction 5350.20 specifies 

that Coast Guard recipients must make all reg
ulations and instructions pertaining to Title VI 

available to the public upon request. Further
more, recipients must make available informa
tion on their Title VI compliance programs, in
cluding: a Title VI poster, a summary of the 
nondiscrimination requirements of Title VI, and 
procedures for filing a complaint.918 All hand
books, manuals, and pamphlets must contain a 
notification clause providing information on Title 
VI complaint procedures. This information should 
be in languages other than English, where appro
priate.919 

The instruction does not discuss USCG/OCR's 
education and outreach obligations. The Coast 
Guard indicated that the Chief of USCG/OCR is 
supposed to "initiate projects and programs "to 
expand visibility in the Coast Guard's [federally 
assisted programs]." The Chief of USCG/OCR in
dicated that, for the most part, USCG/OCR's out
reach and education efforts have been performed 
through telephone and written correspon
dence.920 USCG/OCR also has made presenta
tions at regional conferences.921 

Thus, although the Coast Guard requires sig
nificant outreach and education efforts on the 
part of its recipients, the Coast Guard itself does 
not engage in sufficient outreach and education to 
ensure that the intended beneficiaries of its fed
erally funded programs are knowledgeable about 
their rights under Title VI. 

913 DOT/USCG Survey, Q. 45, p. 39, Q. 67, p. 47; Somerville letter, p. 2. 

914 Ibid., Q. 25, pp. 20-21. See also DOT/USCG FY 1994 Implementation Plan, pp. 3-7. 

915 DOT/USCG Survey, Q. 71, p. 50. 

916 DOT/USCG FY 1994 Implementation Plan, Workload and Performance Data (Federally Assisted Programs and ADA Title 
II), Attachment C, p. 12. 

917 DOT/USCG FY 1994 Implementation Plan, p. 19. 

918 Commandant Instruction 5350.20, p. 7. 

919 Ibid., p. 8. 

920 Somerville letter, p. 3. 

921 Ibid. 
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Technical Assistance 
The Coast Guard indicated that the Chief of 

USCG/OCR has the responsibility of ensuring 
that technical assistance is provided to Coast 
Guard and State program and management offi
cials. USCG/OCR provides technical assistance 
during complaint investigations, compliance re
views, training, and staff assistance visits.922 

However, there is no indication of the extent of the 
Coast Guard's 4lchnical assistance activities, 
which the chief of USCG/OCR describes as "lim
ited.»923 

Monitoring State Title VI Enforcement 
The Coast Guard does not have any cooperative 

agreements or memoranda of understanding with 
State and local agencies to provide Title VI 
enforcement.924 However, Commandant Instruc
tion 5350.20 requires every State and State 
agency that receives Federal :financial assistance 
"to establish a Title VI compliance program; to 
provide for the assignment of Title VI responsibil
ities to designated to State personnel; and to com
ply with all referenced authorities including the 
maintenance ofrecords necessary to permit Coast 
Guard officials to determine the Title VI compli
ance of the State agencies and their sub
recipients.'>925 States must develop and submit 
methods of administration for their Title VI pro
grams.926 

The Coast Guard expressed a concern that 
changes in Federal :financial assistance program 
duties at the State level may result in a lack of 

922 DOT/USCG FY 1994 Implementation Plan, p. 14. 

923 Somerville letter, p. 3. 

924 DOT/USCG Survey, Q. 30, p. 23. 

925 Commandant Instruction 5350.20, p. 7. 

926 Ibid. 

927 DOT/USCG Survey, Q. 82(d), p. 60. 

928 Ibid., Q. 49, p. 41. 

929 Ibid., Q. 50, p. 41. 

930 Somerville letter, p. 3. 

931 DOT/USCG FY 1994 Implementation Plan, p. 18. 

932 DOT/USCG Title VI Guidelines, p. 2 . 
• 

continuity in States' Title VI compliance pro
grams.927 However, there is no indication that the 
Coast Gua:fd monitors the States' Title VI compli
ance programs. Thus, the Coast Guard has abro
gated its responsibility to ensure that its State 
recipients are in compliance with Title VI. 

Staff Training 
The Coast Guard does not offer civil rights 

training to new USCG/OCR employees.928 Re
gional staff, State and local agency staff, and 
recipients should receive training from Office of 
the Secretary's OCR.929 However, according to the 
Chief of USCG/OCR, "no currently employed staff 
member has received Title VI training.'>930 The 
Coast Guard indicated in its fiscal year 1994 Civil 
Rights Implementation Plan that it intended to 
develop a Title VI training manual in fiscal year 
1994.931 Although the preparation of a training 
manual is a step in the right direction, it is clear 
that Coast Guard staff charged with Title VI en
forcement have very little experience or training 
on Title VI. 

Reporting Requirements, Data 
Collection, and Analysis 

In addition to information on any recent com
pliance reviews of the applicant and the standard 
DOT Title VI assurance form, the Coast Guard's 
Title VI guidelines require applicants for Coast 
Guard assistance to submit Title VI program in
formation necessary for determining their compli
ance with Title VI.932 Furthermore, the Coast 
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Guard requires recipients to submit semi-annual 
compliance reports that must provide updated 
information on ·minority participation in their 
programs.933 

The Coast Guard uses data collected to advise 
recipients of adverse actions that may occur be
cause ofthe composition of the user group partic
ipating in their programs and to determine 
whether recipients are taking specific steps to 
make their programs accessible to certain 
groups.934 Plans are currently underway to com
puterize the data collection and analysis pro
cess.935 

Quality Assurance 
According to the 1994 Civil Rights Im

plementation Plan, the Chief has implemented a 
manual system that measures the quality and 
quantity of reports written by the compliance of
ficer. The system is based on a federally assisted 
program "Interview Guide" that can be used for 
desk-audit and onsite compliance reviews.936 

Civil Rights Implementation Plans 
The Commission reviewed the Coast Guard's 

fiscal year 1994 Civil Rights Implementation 
Plan.937 The plan does not provide an adequate 
overview of the Coast Guard's Title VI im
plementation and enforcement program. For in
stance, the plan does not indicate the number of 
staff assigned to external civil rights activities. 
Furthermore, the plan provides a great amount of 
detail on the Coast Guard's procedures for com
plaints processing, and preaward and postaward 
reviews, but it does not indicate the extent to 

933 U.S. Coast Guard, Commandant Instruction 5350.20 8.(b)(c). 

934 DOT/USCG FY 1994 Implementation Plan, p. 17. 

935 Ibid. 

936 Ibid. 

937 Ibid. 

938 Ibid., pp. 3-15. 

939 Ibid., p. 18. 

which these activities are being conducted and 
the procedures being followed. 938 

The plan listed three long-range goals, one of 
which is related to Title VI.939 That goal is to 
"[m]aintain an effective program that ensures the 
enforcement of civil rights and nondiscrimination 
in the Coast Guard's [federally assisted pro
grams]." The plan also listed seven objectives: 

1) Process and adjudicate complaints in a 
timely manner and resolve complaints at the 
lowest level possible. In addition, the Coast 
Guard will ensure that recipients display pro
cedures for filing complaints in areas open to 
the public; 

2) Ensure efficiency of designated Coast Guard 
program officials and recipient staffs, by pro
viding continuous technical assistance and 
training; 

3) Ensure recipient compliance through contin
uous cyclic assessments; 

4) Monitor program implementation by devel
oping, revising and supplementing policy, pro
cedures and guidance as necessary; 

5) Ensure the application oflegal and adminis
trative enforcement through enforcement mon
itoring and sanctions; 

6) Ensure that federally assisted programs and 
activities are operated in a nondiscriminatory 
manner and are accessible to all persons; and 
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7) Recognize recipients of major accomplish
ments by utilizing the Coast Guard's awards 
and recognition programs. 940 

The plan also included short-term objectives for 
fiscal year. The Coast Guard planned to: 

1) Conduct three compliance reviews. 

2) Transmit self-evaluation and transition 
forms to all State and nonprofit organizations. 

3) Computerize its complaint tracking system. 

4) Expand federally assisted program visibility 
through onsite interaction with recipients and 
national boating oriented organizations. 

5) Participate in State and nonprofit organiza
tion conferences. 

6) Implement an awards program to recognize 
outstanding federally assisted programs con
tributions. 

The plan's goals and objectives section is inad
equate. Generally, the goals and objectives, ex
cept the short-term goals, were insufficiently spe
cific and did not contain timelines for completion. 
Furthermore, they did not cover all the functional 
areas, as required by the Department of Jus
tice.941 Finally, the plan did not relate them to a 
discussion of USCG/OCR's budget and staff re
sources. 

The plan contained a progress report. It indi-. 
cated that, in fiscal year 1993, the Coast Guard 
had completed 73 compliance reviews, developed 
a Title VI Standard Operating Procedures Guide 
for conducting civil rights compliance reviews, 

940 Ibid. 

developed and implemented a manual Title VI 
complaint tracking system, and provided techni
cal assistance. 942 

The Coast Guard's Civil Rights Implementa
tion Plan is a narrative of the Coast Guard's 
different civil rights functions and activities. 
However, it provides no specific details on how 
these activities have been implemented, how pro
grams and activities have been evaluated for ef
fectiveness, or any productivity information, such 
as when activities are performed, how often, the 
duties performed, and how the information from 
such activities were utilized. 

Findings and Recommendations 
Organization, Budget, Staffing, and 
Workload 
Organization 
Finding:The organizational structure of the U.S. 
Coast Guard's civil rights enforcement program is 
adequate. However, the Chief of the Coast 
Guard's Office of Civil Rights (USCG/OCR) does 
not report directly to the Commandant. Thus, he 
may not have sufficient status within the agency 
to ensure that the Coast Guard gives sufficient 
resources and priority to civil rights enforcement 
activities.943 

Recommendation: The Coast Guard change its 
reporting structure so that the Chief of 
USCG/OCR reports directly to the Commandant 
of the Coast Guard. • 

Budget, Staffing, and Workload 
Finding: The Coast Guard does not have an in
formation management system capable of track
ing its civil rights expenditures across different 
civil rights statutes and activities. Thus, the 

941 U.S. Department of Justice, "Guideline for Agency Implementation Plans Required by Executive Order 12,250, 'Leadership 
and Coordination on Nondiscrimination Laws,m (no date), pp. 9-11. 

942 DOT/USCG FY 1994 Implementation Plan, p. 18. 

943 See pp. 601-02. 
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Coast Guard cannot engage in formal manage
mentplanning ofits civil rights enforcement func
tion.944 

Recomm~ndation: USCG/OCR should develop 
and implement an information management sys
tem that allows it to track civil rights expendi
tures and workload across different civil rights 
statutes and functions. USCG/OCR should use 
this system in preparing an annual civil rights 
enforcement plan that has specific goals and ob
jectives and assigns specifi,c resources to the tasks 
necessary to accomplish them. USCG/OCR 
should also use the system in preparing its an
nual budget requests. These requests should be 
based on an analysis of USCG/OCR's workload 
and resources for its various civil rights responsi
bilities. 

Regulations, Guidelines, Policies, and 
Procedures 
Finding: The Coast Guard has adequate guide
lines and procedures for its Title VI enforcement 
program. However, it does not issue regular policy 
statements to update and expand its Title VI 
policies. For instance, the Coast Guard has not 
issued a statement on the implications of the Civil 
Rights Restoration Act of 1987 for its Title VI 
enforcement program. 945 

Recommendation: The Coast Guard should 
supplement its existing guidelines and proce
dures with policy statements expanding and clar
ifying its Title VI policies and informing its staff, 
recipients, and intended beneficiaries about the 
implications of new Title VI developments, such 
as the enactment of the Civil Rights Restoration 
Act of 1987. 

944 See p. 602. 

945 See pp. 602-03. 

946 See p. 603. 

947 See pp. 603-04. 

Process of Title VI Enforcement 
Preaward Reviews 
Finding: The Coast Guard's guidelines require 
USCG/OCR to conduct comprehensive civil rights 
reviews of all applicants for Coast Guard assis
tance before approving funding. However, al
though the Coast Guard conducts many preaward 
reviews, they are cursory and do not constitute 
"comprehensive civil rights reviews." Since, in 
practice, these preaward reviews are 
USCG/OCR's only means of monitoring recip
ients' compliance with Title VI, such cursory re
views are not acceptable. 946 

Recommendation: To the extent that preaward 
reviews remain USCG/OCR's only means of mon
itoring recipients' Title VI compliance status, 
they should be comprehensive civil rights reviews 
as described in the Coast Guard's Title VI guide
lines. 

Postaward Reviews 
Finding: Although the Coast Guard's guidelines 
require USCG/OCR to conduct periodic post
award reviews of all recipients, USCG/OCR does 
not conduct postaward reviews.947 

Recommendation: USCG/OCR should conduct 
annual desk-audit reviews of all recipients. These 
reviews should be based on the Title VI self-as
sessment and other data the recipients submit to 
USCG/OCR. In addition, USCG/OCR should con
duct onsite reviews of selected recipients when a 
desk-audit review reveals potential problems; on 
a periodic basis, to ensure the accuracy of the 
information recipients submit to USCG/OCR; and 
to provide technical assi~tance to the recipients. 

Outreach and Education 
Finding: Although the Coast Guard requires its 
recipients to conduct significant outreach and 
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education, USCG/OCR does not engage in suffi
cient outreach and education to ensure that the 
intended beneficiaries of its federally funded pro
grams are knowledgeable about their rights 
under Title VI. 948 

Recommendation: USCG/OCR should imple
ment an active outreach and education program. 
It should develop and implement a strategic out
reach and education plan to ensure that it uses all 
available means ofinforming recipients, program 
:participants, and the public about their rights and 
responsibilities under Title VI. USCG/OCR 
should also develop informational materials, such 
as brochures and posters on Title VI, to assist 
recipients in meeting their outreach and educa
tion obligations. 

Technical Assistance 
Finding: USCG/OCR does not provide adequate 
technical assistance. For the most part, it _pro
vides technical assistance only during onsite com
pliance reviews. However, it does not currently 
conduct such reviews. 949 

Recommendation: USCG/OCR should ensure 
that all recipients receive regular technical assis
tance on Title VI. USCG/OCR should offer assis
tance, not only during onsite compliance reviews, 
but also on an as-needed basis and as USCG/OCR 
becomes aware of systematic problems. 

Staff Training 
Finding: USCG/OCR staff do not have training 
in Title VI. 950 

Recommendation: USCG/OCR should provide 
comprehensive formal civil rights training, in
cluding training on Title VI, to its civil rights staff 
engaged in Title VI compliance and enforcement 
activities. USCG/OCR should follow up this train
ing with annual training to refresh, update, and 
deepen its staff's understanding of Title VI. 

948 See p. 604. 

949 See p. 605. 

950 See p. 605. 

951 See p. 605-06. 

Reporting Requirements, Data 
Collection, and Data Analysis 
Finding: Although the Coast Guard has ade
quate data reporting requirements of its re
cipients, it does not have in place a system to use 
these data to the fullest in its civil rights compli
ance process. For instance, it does not analyze 
these data on a regular basis or use these data to 
conduct postaward desk-audit reviews ofits recip
ients.951 

Recommendation: The Coast Guard should im
plement a comprehensive data management and 
analysis system. It should use this system to anal
yze the data submitted annually by its recipients 
to assist it in postaward reviews to determine the 
compliance status of recipients and to conduct 
overall analysis of its federally assisted programs 
to ensure that persons of all demographic groups 
have an equal opportunity to participate in the 
programs. This data system can be modeled after 
the FTA's system,. but must be adapted to fit the 
needs of the Coast Guard's federally funded pro
grams. 

Civil Rights Implementation Plans 
Finding: The Coast Guard's Civil Rights Imple
mentation Plan does not fulfill the purposes envi
sioned by the U.S. Department of Justice in its 
"Guideline for Agency Implementation Plans Re
quired by Executive Order 12,250, 'Leadership 
and Coordination on Nondiscrimination Laws."' 
The plan does not provide an adequate overview 
ofthe Coast Guard's Title VI implementation and 
enforcement program. In particular, it does not 
discuss the Coast Guard's civil rights staffing and 
budget, and, although it describes the Coast 
Guard's procedures in great detail, does not indi
cate that the Coast Guard does not follow these 
procedures in many instances. Furthermore, its 
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goals and objectives section is inadequate. The 
goals and objectives are generally insufficiently 
specific and do not contain timelines for complet
ing them. Finally, the plan is- not used by the 
Coast Guard as a management tool.952 

Recommendation:The Coast Guard should pre
pare its Civil Rights Implementation Plans in 
accordance with the Department of Justice's 
Guidelines. It should describe its Title VI im
plementation and enforcement program thor
oughly and accurately. Thus, it should indicate 

the extent to which it is performing the activities 
required in its procedures. It should formulate 
specific goals and objectives, with measures of 
accomplishments and timeframes for achieving 
them. The goals and objectives shpuld be based on 
an analysis of the available budget and staff re
sources. The plan should also discuss progress 
towards meeting the goals and objectives. Finally, 
the Coast Guard should incorporate the Civil 
Rights Implementation Plan in its management 
planning. 

952 See pp. 60~7. 
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I 
Chapter 15 

Findings and Recommendations 

I 

The Overall Title VI Enforcement 
Effort of Federal Agencies 

The Commission has not examined Federal 
efforts to enforce Title VI since its 1974 re
port, The Federal Civil Rights Enforcement 

Effort. Although a few agencies have made mod
est improvements to their Title VI enforcement 
programs, the overall Title VI enforcement efforts 
remain inadequate. If the failures and de
ficiencies cited in this report are not addressed 
properly, many individuals excluded from, partic
ipating in, or otherwise affected by feder~lly _as
sisted programs will continue to face d1scnm
ination or the denial of equal opportunities be
cause of their race, ethnicity, or national origin. In 
some instances, these individuals never will re
ceive the opportunities and benefits that the Fed
eral programs are intended to provide. In other 
cases, they never will realize their right~ ~ equ:31 
access to and equal opportunity to part1c1pate m 
Federalprograms.Mostimportant,theseindivid
uals will lose faith in the Federal Government's 
ability to enforce civil rights and to protect the 
rights of the individual. Therefore, Federal age~
cies must make serious efforts to assess their 
Title VI enforcement programs, both with the 
assistance of this report and through each 
agency's own means of self-assessment. Through 
the recommendations of the Commission, all Fed
eral agencies should respond to their deficiencies 
by adopting effective self-improvement strate-

gies. With improvements to enforcement efforts 
and a strong commitment to enforcing Title VI, all 
Federal agencies will become more active and 
effective in ensuring nondiscrimination in feder
ally assisted and federally conducted programs.1 

The Absence of Congressional 
Oversight and Executive Commitment 
to Civil Rights 
Finding: With the passage of Title VI, Congress 
required Federal agencies to eliminate all bar
riers that exclude minorities from participating in 
and enjoying the benefits of Federal financial as
sistance programs and activities. Congress placed 
on the Federal funding agencies ultimate respon
sibility for enforcement of nondiscrimina~~~ in 
their federally assisted programs and activities. 
Congress also< directed the President to provide 
oversight and coordination for civil rights imple
mentation, compliance, and enforcement. The 
President delegated this responsibility to the At
torney General. 2 

With few exceptions, the Federal agencies re
sponsible for enforcing Title VI have not c~n
ducted any significant Title VI enforcement activ
ities for the past 20 years. 3 This is due, in part, to 
the fact that Federal agencies have never devoted 
sufficient resources to Title VI enforcement. Since 
1975 overall civil rights budget and staffing have 
declined. With the passage of new civil rights 
statutes, such as the Americans with Disabilities 
Act (ADA), most Federal agencies confronted an 

I Although Title VI applies only to federally assisted programs, the Commission believes that many ofits recommendations 
will strengthen Federal agencies' civil rights enforcement programs for both federally assisted and fede~ally con:J,~cted 
programs. Title VI provides that "[n]o person in the United States shall, on the ground ofrace, color, or national on~ ~e 
excluded from participation in, be denied the benefits of, or be subjected_ to discrimination under any program or actwzty 
receiuing Federal financial assistance." 42 U.S.C. § 2000d (1988) (emphasis added). 

2 See chap. 1, p. 14. 

3 See chap.!, pp.15-18. 
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increased workload in policy development and 
complaints relating to the ADA. In their efforts to 
address initiatives in other civil rights areas, they 
have diverted resources from Title VI enforce
ment.4 Declining resources, a lack of strong com
mitment to civil rights in general, and Title VI in 
particular, and an absence of leadership from the 
U.S. Department of Justice have resulted in an 
almost complete cessation of Title VI enforcement 
activities in the Federal Government. Agencies 
ceased to develop or update their Title VI regula
tions, guidelines, policies, and procedures and 
curtailed drastically most compliance and en
forcement activities, such as preaward and post
award compliance reviews of recipients. They 
abandoned proactive strategies for ensuring Title 
VI compliance, such as providing technical assis
tance to recipients, conducting outreach and edu
cation to inform the public about their rights un
der Title VI, and maintaining contact with com
munity groups and civil rights organizations to 
ensure that their Title VI programs were respon
sive to the·needs of their constituents. Many agen
cies' Title VI programs were reduced to investiga
tion of complaints. Furthermore, because the Fed
eral agencies have conducted no outreach and 
education on Title VI, the public generally is un
aware ofits rights under Title VI, and most agen
cies receive very few Title VI complaints.5 

Over the past 2 to 3 years, some agencies have 
indicated that they are interested in reviving 
their Title VI enforcement programs, and a few 
have taken initial steps to do so. However, to date, 
none of these initiatives has resulted in substan
tial improvements in the agencies' Title VI en
forcement. In particular, although the agencies' 
civil rights budget and staffing suffered from deep 
cuts since 1975, the agencies have not made deci
sive efforts, grounded in serious management and 
budget planning, to augment the resources they 
devote to civil rights enforcement generally, and 

to Title VI in particular. Without effective man
agement and planning, additional resources, and 
full commitment to their Title VI responsibilities, 
the Federal agencies can accomplish little, ifany, 
improvement to theii: Title VI implementation, 
compliance, and enforcement programs. 6 

Recommendation: After 20 years during which 
the Federal Government completely abandoned 
Title VI enforcement, resolute and sustained 
leadership on the part of the President and Con
gress, as well as the Attorney General, is needed 
to ensure that agencies reinvigorate their Title VI 
enforcement programs. To be effective, the Presi
dent and Congress not only should express their 
commitment to civil rights enforcement. They 
also should marshall additional resources neces
sary for Federal agencies to build comprehensive 
Title VI implementation, compliance, and en
forcement programs, once the agencies demonstr
ate that they have made all efforts to maximize 
existing resources. Congress should use its over
sight and budgetary authorities to ensure that the 
Federal agencies allocate and use resources effi
ciently; that they have resources necessary to 
implement effective Title VI implementation, 
compliance, and enforcement programs; and that 
they discharge their Title VI responsibilities. The 
Attorney General, through the Department of 
Justice's Coordination and Review Section, 
should provide leadership, oversight, and moni
toring as well as assistance to Federal agencies as 
they endeavor to strengthen their Title VI im
plementation, compliance, and enforcement pro
grams. 

The Federal agencies should conduct compre
hensive evaluations of their civil rights programs, 
to determine what activities are necessary to en
sure that federally assisted programs are free of 
discrimination and what budget and staffing lev
els are essential to accomplish those activities. 
The evaluations should serve as a basis for the 

4 See chap. 6, p. 223; chap.7, p. 258; chap. 9, pp. 356-58; chap. 10, p. 387; chap. 11, p. 421; chap. 12, p. 455. 

5 Seechap.6,p.230;chap.7,pp.271,284,290,302;chap.8,p.336;chap.9,p.365;chap. 10,p.399;chap. 11,p.433;chap. 
12,p.465;chap.13,p.487;chap. 14,p.512. 

6 See chap. 6, pp. 219-20; chap. 8, pp. 326, 330-31; chap. 10, pp. 386, 387-89; chap. 11, pp. 424-25, 439-39; chap. 13, 
pp.479-82. 
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agencies' budgetary requests for their civil rights 
enforcement programs. Congress and the Presi
dent should commit to reviewing the agencies' 
budget requests and providing the additional re
sources necessary for effective Title VI enforce
ment. 

Federal Programs 
Finding: The 10 Federal agencies 7 and 10 sub
agencies8 reviewed in chapters 5 through 14 con
duct and/or provide Federal assistance for a vari
ety of programs. Those programs include State
administered block grant programs,9 loan 
programs,10 public-owned or operated housing 
programs,11 technical assistance programs, 12 food 
assistance programs,13 health-related pro-

grams,14 and environmental justice programs,15 

among many others. Because these programs dif
fer in their administration and operation, an ade
quate Title VI implementation and enforcement 
program requires a thorough understanding of 
the practical applications and purposes of the 
programs. It also requires a comprehensive 
knowledge of the potential and actual individuals, 
entities, and communities served or affected by 
the programs. 

However, based on the information provided to 
the Commission, only one agency16 reviewed in 
this report provides briefings on its federally as
sisted programs in its staff training program. A 
number of agencies17 tailor their Title VI-related 
regulations, guidelines, and procedural manuals 

7 The U.S. Department of Education (hereafter cited as DOEd); the U.S. Department of Health and HumanServices (hereafter 
cited as HHS); the U.S. Department ofAgriculture (hereafter cited as USDA); the U.S. Department of Housing and Urban 
Development (hereafter cited as HUD); the U.S. Department .of Labor (hereafter cited as DOL); the U.S. Department of 
Interior (hereafter cited as DOI); the U.S. Environmental Protection Agency (hereafter cited as EPA); the Small Business 
Administration (hereafter cited as SBA); the Office of Justice Programs within the U.S. Department ofJustice (hereafter 
cited as OJP); and the U.S. Department of Transportation (hereafter cited as DOT). 

s Within USDA, the Food and Nutrition Service (hereafter cited as FNS); the Farmers Home Administration (hereafter cited 
as FmHA); and the Soil Conservation Service (hereafter cited as SCS). Within DOT, the Federal Aviation Administration 
(hereafter cited as FAA); the Federal Highway Administration (hereafter cited as FHWA); the Federal Railroad Adminis
traLinn (hcrcafi.cr cited as FRA); the Federal Transit Administration (hereafter cited as FTA); the National Highway Traffic 
SafoLy AdministraLion (hereafter cited as NHTSA); the Research and Special Programs Administration (hereafter cited as 
RSPA); and the U.S. Coast Guard (hereafter cited as USCG). 

9 See DOEd, chap. 5, pp. 185-86; HHS, chap. 6, p. 218; FNS, chap. 7, pp. 273-75; HUD, chap. 8, p. 325; 

10 See DOEd, chap. 5, p. 186; FmHA, chap. 7, pp. 292-94; DOI, chap. 10, pp. 385-86; EPA, chap. 11, p. 415; SBA, chap. 12, 
p.453. 

11 See FmHA, chap. 7, pp. 292-94. 

12 See chap. 7, p. 293 

13 See FNS, chap. 7, pp. 273-74. 

14 See HHS, chap. 6, p. 218. 

·15 See OJP, chap. 13, pp. 478-79. 

16 DOL, chap. 9, p. 353. 

17 DOEd, chap. 5, p. 193 (guidelines for its vocational education programs only); HHS, chap. 6, p. 224 (procedures concerning 
block grants); HUD, chap. 8, p. 332 (guidance notices on HOME investment partnerships program, comprehensive housing 
affordability strategy, the community development block grant program, the HOPE for homeownership programs, and the 
section 811 supportive housing for persons with disabilities program; technical guidance memoranda, manuals, and 
handbooks on program-specific procedures); DOL, chap. 9, pp. 359-61 (JTPA regulations; guidebooks for JTPA programs, 
Jobs Corps, and State employment security agencies); FNS, chap. 7, pp. 278-79; DOI, chap. 10, p. 393 (guidelines for the 
land and water conservation fund program, the national register program, the Bureau of Land Management's federally 
assisted programs). 
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to specific programs. However, only three18 of the 
agencies that fund State-administered programs 
provide States with guidance on their enforce
ment responsibilities. Most agencies and 
subagencies' Title VI programs do not adequately 
inform their civil rights staffs about the intrica
cies of the federally assisted programs and how 
those aspects affect Title VI implementation and 
enforcement efforts.19 The need for program-spe
cific knowledge has become important especially 
as the New Federalism philosophy has changed 
the way many Federal programs operate. Increas
ingly, Congress has created or transformed Fed
eral programs from individual-entitlement or fed
erally run programs into State- or local-adminis
tered ones. The civil dghts staffs within the 
Federal agencies require a full understanding of 
how these programs operate to modify regula
tions, policy, procedures, and civil rights enforce
ment activities. Otherwise, the Federal Govern
ment will be ill-~quipped to identify discrimina
tion in these federally funded programs. 
Recommendation: Federal agencies should in
clude in their civil rights staff training and tech
nical assistance programs instruction on how fed
erally assisted and conducted programs operate. 
The instruction should be structured so that civil 
rights staffs gain a full understanding of how 
individuals and entities are served and affected 
by various federally assisted programs. The agen
cies should consider coordinating some aspects of 
their training programs for civil rights and pro
gram staffs, such as general instruction oil civil 
rights enforcement activities or civil rights laws. 
Coordinated training would encourage program 
staffs to remain mindful of civil rights considera
tions in their programmatic assignments. In addi
tion, it would acquaint civil rights staffs with the 
practical workings of program operations. The 
training also would benefit Title VI enforcement 

programs at those agencies thatrely more heavily 
on desk-audit than on onsite reviews. If civil 
rights staffs are accustomed to reviewing pro
gram operations for civil rights compliance on 
paper, then detailed instructions on program op
erations will make desk-audit reviews more 
meaningful. The Federal agencies also should in
clude comprehensive explanations of how civil 
rights compliance requirements and procedures 
relate to the workings of programs through guide
lines and in regulations and procedures. Finally, 
in planning enforcement activities and allocating 
limited civil rights resources, agencies should as
sess thoroughly how programs function and con
sider which entities at all levels administer the 
programs. The agencies should tailor their civil 
rights enforcement programs based on these as
sessments. 
Finding: Since at least the 1970s, Congress has 
channeled Federal funds through States to ulti
mate recipients of the Federal financial assis
tance. Many of the funding programs Congress 
authorizes are continuing programs administered 
by the States, and increasingly Congress distrib
utes Federal funding through block grant pro
grams. Continuing State programs require a dif
ferent approach to Title VI enforcement than cat
egorical grant and other programs administered 
by the Federal agencies. Because States adminis
ter these programs, they also assume respon
sibility for ensuring compliance by their sub
recjpients with Title VI.20 

The Federal agencies remain ultimately re
sponsible for enforcing Title VI for these pro
grams and overseeing States' compliance efforts. 
However, the Federal agencies have done little to 
alter their approach to Title VI enforcement as 
the nature of Federal financial assistance pro
grams has changed. The Federal agencies gen
erally have failed to issue regulations, guidelines, 

18 DOEd, chap. 5, p; 193 (guidelines, but only for vocational education programs); DOL, chap. 9, pp. 360-61, 368-69 (guidebook 
for St.ate employment security agencies; training materials developed for States; regulations and guidelines on JTPA); DOI, 
chap. 10, p. 393 (guidelines for land and water conservation fund). See discussion on pp. 665-67 of this chapter under 
"Oversight of State Continuing Programs." 

19 At least one agency, EPA, reported that it assignedthree attorneys with significant program expertise to its office responsible 
for enforcing Title VI. See chap. 14, pp. 509-510. 

2ll See chap. 4, pp. 178-80. 
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or procedures detailing the relative responsi
bilities for Title VI compliance and enforcement of 
the States and the Federal Government. Further
more, the Federal agencies have made virtually 
no effort to monitor States' compliance with Title 
VI or to ensure thatStates' monitor effectively the 
compliance of their su.brecipients. Therefore, al
though continuing State programs are increas
ingly the predominant mechanism for Federal 
financial assistance programs, Federal agencies 
have abrogated their responsibility to oversee and 
monitor compliance with Title VI of State agen
cies and their subrecipients. AB a result, the Fed
eral Government currently has no effective mech
anism in place to ensure nondiscrimination in 
federally assisted programs administered at the 
State and local levels. 
Recommendation: Both Congress and the Pres
ident, through the Attorney General and the Fed
eral agencies, should make a strong commitment 
to ensuring that Title VI is enforced in all feder
ally funded programs, including those adminis
tered by the States. AB Congress continues to 
consider enacting new block grant programs, 
Congress should ensure that it provides the nec
essary mechanisms and resources for effective 
Title VI enforcement for these programs. Each 
statute creating a block grant program should 
contain nondiscrimination provisions similar to 
those in Title VI and explicitly authorize the Fed
eral agencies to oversee and monitor States' com
pliance with Title VI. Congress should also pro
vide the Federal agencies with explicit fund defer
ral, suspension, and termination authority to 
enforce Title VI in block grant programs. Con
gress should provide the Federal agencies' civil 
rights offices with sufficient resources to conduct 
effective oversight and monitoring of States' Title 
VI compliance programs. Finally, Congress 
should use its oversight authority over the Fed
eral agencies to ensure that the Federal agencies 
conduct effective oversight and monitoring of the 
States. 

The Attorney General, through the Coordina
tion and Review Section, should take a leadership 
role in ensuring that the Federal agencies provide 
effective oversight and monitoring to States oper
ating continuing State programs, including block 
grant programs. The Coordination and Review 
Section should provide the Federal agencies with 
model regulations, guidelines, and procedures for 

block grant and other continuing State programs 
and shoulq monitor the Federal agencies' over
sight and monitoring of State agencies. 

Each Federal agency should update its regula
tions and issue guidelines and procedures for con
tinuing State programs, including block grant 
programs. The guidelines and procedures should 
detail explicitly the relative responsibilities of 
State agencies and the Federal Government in 
ensuring Title VI compliance for continuing State 
programs. The Federal agencies should require 
State agencies to develop and submit for approval 
methods of administration showing how they in
tend to ensure that they and their subrecipients 
are in compliance with Title VI, and to prepare 
and submit annual reports on their Title VI activ
ities. The Federal agencies should review these 
reports annually and, in addition, conduct peri
odic onsite audits of the States to assess their 
Title VI compliance and the compliance of their 
subrecipients and to provide them with technical 
assistance. To the extent that effective oversight 
and monitoring of State programs require addi
tional resources, the Federal agencies should, 
through their annual budget planning, request 
such resources. 

Federal Agencies' Civil Rights 
Enforcement Programs and the 
Statutes They Enforce 
Finding: AB the Federal Government undergoes 
the National Performance Review, it risks placing 
streamlining and downsizing of Government 
ahead of its commitment to eradicate discrimina
tion in federally assisted programs. For instance, 
the Department of Justice cited the National Per
formance Review as the reason for suspending 
efforts to develop a revised model Title VI regula
tion. Furthermore, the Federal agencies have 
taken the National Performance Review's empha
sis on downsizing as a mandate to decrease the 
budget and staffing of the offices charged with 
civil rights enforcement. AB a result, although the 
size of most civil rights offices diminished from 
1975 to the present while other Federal Govern
ment offices expanded-, Federal agencies have not 
exempted civil rights offices from downsizing 
under the National Performance Review. Civil 
rights offices are slated to undergo further budget 
reductions, even though most Federal agencies 
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have not conducted formal analyses of the impact 
these decreases will have on their civil rights 
implementation, compliance, and enforcement 
programs.21 

Recommendation: To conduct effective Title VI 
enforcement, the Federal agencies should assess 
their current use of existing resources and, based 
on those assessments, allocate resources to maxi
mize their Title VI implementation, compliance, 
and enforcement efforts. Each civil rights office 
shoul~ engage in a formal self-evaluation to en
sure that it uses its limited resources effectively 
and efficiently and to provide a thorough justifica
tion for any new resources it requests. Before 
subjecting agencies' civil rights offices to downsiz
ing under the National Performance Review, the 
President should allow Federal agencies' civil 
rights offices time to analyze their current Title 
VI enforcement programs, adjust allocation of re
sources as necessary, and determine the need for 
existing or increased resources to civil rights ac
tivities based on those assessments and adjust
ments. If the evaluations by those civil rights 
offices demonstrate that existing or increased re
sources are essential to their Title VI enforcement 
programs, the President should exempt those 
agencies' civil rights offices from downsizing 
under the National Performance Review. 
Finding: The Federal agencies reviewed in this 
report enforce a variety of civil rights statutes and 

21 See chap. 3, p. 75; chap 5, p. 190; chap. 10, pp. 388--89. 

22 29 U.S.C. § 794 (1988 & Supp. V 1993). 

23 42 u.s.c. §§ 6101-6107 (1988). 

24 20 u.s.c. §§ 1681-1688 (1988). 

25 42 U.S.C. §§ 12,131-12,134 (Supp. V 1993). 

program-related statutes that contain civil rights 
provisions. The agencies enforce some or all of the 
major civil rights statutes applying to federally 
assisted and federally conducted programs, 
namely: section 504 of the Rehabilitation Act of 
1973,22 the Age Discrimination Act of 197523 Title 
IX of the Education Amendments of 1972,24 the 
Americans with Disabilities Act,25 and Title VI of 
the Civil Rights Act of 1964.26 However, agencies 
also may enforce civil rights provisions within 
statutes that implement the agencies' federally 
assisted and conducted programs.27 Conse
quently, some agencies' civil rights enforcement 
offices may confront larger responsibilities and 
workloads than others depending on the number 
of programs they administer or fund, the number 
of statutes they enforce, and the specific require
ments in those statutes. For example, the Depart
ment of Education reported that it enforces only 
the five traditional civil rights statutes for its 230 
federally assisted and federally conducted pro
grams that serve nearly 24,000 recipients.28 How
ever, the Department of Health and Human Ser
vices enforces 11 civil rights-related statutes for 
its 210 federally assisted and conducted programs 
serving 700,000 recipients.29 In addition to the 
five major civil rights statutes involving federally 
assisted and conducted programs, it identified six 
program-related statutes, including Titles VI, 
VII, VIII, and XVI of the Public Health Service 

26 Pub. L. No. 88-352, 78 Stat. 252 (codified as amended at 42 U.S.C. §§ 2000d to 2000d-7 (1988)). 

27 The Department of Agriculture identified five statutes, in addition to Title VI. The Department of Housing and Urban 
Development reported seven statutes. The Department of Labor named four of such statutes. The Department of Interior 
listed three statutes. The Environmental Protection Agency identified five statutes. The Small Business Administration 
listed 12 statutes. The Office of Justice Program within the Department of Justice identified seven statutes. 

28 See chap. 5, p. 186. 

29 See chap. 6, p. 219. 
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Act;30 section 407 of the Drug Abuse Treatment 
Act of 1972;31 section 321 of the Comprehensive 
Alcohol Abuse and Alcoholism Prevention, Treat
ment and Rehabilitation Act of 1970;32 and the 
nondiscrimination provisions of the Omnibus 
Budget Reconciliation Act of 1981. 33 

Recommendation: To ensure that all Federal 
agencies use their civil rights enforcement re
sources efficiently, agencies should consolidate 
efforts when possible. For example, agencies 
should pool resources to sponsor governmentwide 
staff training on compliance or enforcement activ
ities for the major civil rights statutes. This train
ing also will serve as an opportunity to instruct 
staffs on and clarify developments involving the 
major civil rights laws. In a similar fashion, agen
cies should use joint efforts in providing outreach 
and education and technical assistance. Agencies 
should organize regional or local conferences or 
workshops that present general information on 
rights and responsibilities under all the major 
civil rights statutes, including Title VI . These 
consolidated activities should not replace indi
vidual agency staff training, outreach and educa
tion, and technical assistance programs that are 
specific to the types of Federal programs under 
the jurisdiction of that agency. However, by allow
ing agencies to pool resources, joint efforts would 
permit agencies to streamline governmentwide 
expenditure of resources on civil rights enforce
ment programs and promote a consistent under
standing of quality compliance and enforcement 
activities. The Department of Justice should as
sist in the coordination of these efforts, not only 
for the purposes of streamlining government, but 

30 42 U.S.C. §§ 201-300aaa-13 (1988 & Supp. V 1993). 

31 21 u.s.c. § 1101 (198~). 

also to ensure that agencies' civil rights staffs 
receive quality training and comprehensive in
struction and that the need·s ofrecipients, benefi
ciaries, program participants, and others are met. 
Finding: In some cases, agencies' federally as
sisted and conducted programs provide assis
tance to a common State or local agency or recip
ient. Because all agencies enforce most of the five 
traditional civil rights statutes, namely, Title VI, 
Title IX, section 504 of the Rehabilitation Act, the 
Americans with Disabilities Act, and the Age Dis
crimination Act,34 an overlap in civil rights en
forcement efforts and responsibilities can result. 
Two agencies may conduct compliance and en
forcement activities for the same State agency, 
and that State agency may confront dual respon
sibilities in ensuring compliance with Title VI. To 
alleviate this overlap and increase efficient use of 
often limited resources, some agencies35 have ex
ecuted delegation agreements giving one agency 
responsibility for conducting enforcement activi
ties for the common agency or recipient. 
Recommendation: The Federal agencies should 
maintain a database of information so that they 
can identify all instances in which civil rights 
enforcement efforts and responsibilities overlap 
with respect to a common State or local recipient. 
Once they recognize areas ofoverlap, the agencies 
should rely on interagency agreements, memo
randa of understanding, and other types of dele
gation agreements to permit efficient allocation 
and use of resources. Before an agency delegates 
any of its Title VI responsibilities for a federally 
assisted program, it must ensure that the agency 
assuming responsibility has an adequate Title VI 

32 42 U.S.C. §§ 218, 246, 2688h, 2688j-2; 2688t, 4551, 4552, 4561, 4571, 4581, 4582, 4591 to 4593 (1988). 

33 Pub. L. No. 97-35, 95 Stat. 357 (codified as amended in scattered sections ofU.S.C.). 

34 Not all Federal agencies enforce Title IX because that statute prohibits discrimination on the basis of sex "under any 
education program or activity receiving Federal financial assistance." 20 U.S.C. §§ 1681-1688 (1988) (emphasis added). The 
other civil rights statutes do not limit explicitly the type of program or activity to education. See 29 U.S.C. § 794 (1988 & 
Supp. V 1993); 42 U.S.C. §§ 6101-6107 (1988); 42 U.S.C. §§ 12,131-12,134 (Supp. V 1993); and42 U.S.C. §§ 2000dto 2000d-7 
(1988). 

35 SBA, chap. 12, p. 465 (proposed delegation agreements with DOEd and HHS); FTA, chap. 14, p. 575 (memorandum of 
understanding with FHW A). 
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enforcement program in place. The Department 
of Justice must establish minimum criteria in 
assessing the adequacy of a Title VI program. In 
particular, an adequate Title VI program.should 
meet the requirements of the Department of 
Justice's coordination regulations and contain all 
key elements to ensure Title VI compliance. The 
delegating agency should consult with the De
partment of Justice to determine .ifan agency has 
an adequate Title VI enforcement program. Once 
that determination is made, the agency should 
formally delegate its Title VI responsibilities for a 
particular program. 

The formal agreements should specify clearly 
the State or local recipient's obligations. Since 
these obligations will involve different Federal 
programs, all agencies entering the agreement 
should provide detailed input on the information 
that the recipient must collect and forward to the 
Federal agency and the type of guidance that the 
recipient requires to perform Title VI compliance 
and enforcement activities. If a Federal agency 
finds a recipient in noncompliance with Title VI 
or engaged in discriminatory practices, the 
agency should inform all parties to the delegation 
agreement or memorandum of understanding. 
Also, the agency should consult with those other 
agencies that are party to the delegation agree
ment on corrective strategies, remedial actions, or 
consideration of sanctions. The procedures for in
teragency communication and consultation 
should be specified clearly in the formal agree-
ment or memorandum. • 

36 See table 15-.1. 

Organization, Budget, Staffing, and 
Workload 
Organization 

The effectiveness of the organization of 
agencies' civil rights enforcement function varies 
considerably from agency to agency. 36 Only one of 
the agencies reviewed, the Department of Educa
tion, has an organizational structure that meets 
all the necessary criteria discussed in chapter 4 
and listed in the Department of Justice's "Check
list for Analysis of a Federal Agency's Title VI 
Enforcement Effort. "37 These criteria include: 

• organizational placement of the primary civil 
rights office to ensure primacy; 
• organizational and managerial links between 
the primary civil rights office and the regional 
and field offices; 
• sufficient authority given to the primary civil 
rights office; 
• separation of internal civil rights functions 
from external civil rights functions and Title VI 
enforcement responsibilities; 
• coordination between the primary civil rights 
office and program offices; and 
• a unit within the primary civil rights office 
devoted exclusively to policy and planning.38 

Organizational Placement ofthe Primary 
Civil Rights Office 

Finding: In five of the Federal agencies reviewed 
in chapters 5 through 14,39 civil rights enforce
ment is demonstrably given priority because the 
head of the civil rights office reports directly to the 
head of the agency. This reporting structure al
lows the director of the primary civil rights office 

37 U.S. Department ofJustice, Civil Rights Division, "Checklist for Analysis ofa Federal Agency's Title VI Enforcement Effort," 
Title VI Forum, vol. 4, no. 2 (Fall 1979), pp. 9-11 (hereafter cited as DOJ Title VI Checklist). 

38 See chap. 4, pp. 14-20. See also table 15.1. 

39 DOEd, chap. 5, p. 18fi; HHS, chap. 6, p. 219; HUD, chap. 8, p. 326, 5; EPA, chap. 11, p, 418 {officially, the Director reports 
to the EPA Administrator, but for daily routine matters, the Director reports to EPA's'Deputy ChiefofStaffwho is two levels 
removed from the Administrator); SBA, chap. 12, pp. 453-54; DOT, chap. 14, p. 507. Of the subagencies and modal 
administrations, FmHA, chap. 7, p. 253; FAA, chap. 14, pp. 523-24; FHWA, chap. 14, pp. 539-40 (The Director of 
FHW A/OCR reports formally to the Executive Director, but in practice to the Administrator.); RSPA, chap. 14, p. 591. See 
table 15.1. 
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TABLE 15.1 
Organizational Structure of Federal Agencies' External Civil Rights Enforcement 

DOE 

Primary civD rights 
office (federally 
assisted programsl 
Office of Civil 
Rights (OCR) 

Head of civil 
rights office 
Assistant Secretary; 
reports to Secretary 

Centralized or 
decentralized 
enforcement 
Centralized 

Internal & ex-
temal civD rights 
enforcement In 
different offices 
Yes 

Regional offices 
offices Involved 
In civD rights 
enforcement 
Yes 

Regional staff 
report to head 
of civD rights 
office 
Yes 

Use coffateral-duty 
or other nontrained 
personnel In civil 
rights enforcement 
No 

HHS Office of Civil 
Rights (OCR) 

Director; reports to 
Secretary 

Partially Yes 
decentralized1 

Yes Yes OCR, no; some oper-
ating divisions, yes. 

USDA Office of Civil 
Rights Enforcement 
(OCRE) 

Director; reports to 
Assistant Secretary 
for Administration 

Decentralized No NA NA NA 

FNS Civil Rights 
Division (CAD) 

Director; reports to NA 

Deputy Administrator 
for Management 

No Yes No No 

FMHA Equal Opportunity 
Staff (EOS) 

Director; reports to 
Administrator 

NA No Yes2 No Yes 

scs Civil Rights and 
Program Compliance 
Division 

Director; reports to 
Deputy Chief for 
Programs 

NA Yes Yes3 No Yes 

HUD Office of Fair 
Housing and Equal 
Opportunity (FHEO) 

Assistant Secretary; 
reports to 
Secretary 

Centralizea Yes Yes Yes4 No 

1 HHS indicated that Its operating divisions have some Title VI responsibilities. 2 State offices. 
However, none of the Operating Divisions that provided the Commission with 3 State conservationists. 
survey responses has a separate civil rights office for external civil rights 4 Since July 1994. 
compliance. Sss chap. 6, p. 4. (continued} 
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TABLE 15.1 (continued) 
Organizational Structure of Federal Agencies' External Civil Rights Enforcement 

Internal & ex-
Primary civil rights Centralized or temal civil rights 
office (federally Head of civil decentralized enforcement in 
assisted programs) rights office enforcement cflfferent offices 

DOL Directorate of Director; reports to Centralized No, but 
Civil Rights (DCR) Assistant Secretary separate 

for Adm. & Mgmt. units 

DOI Office for Equal Director; reports to Decentralized No; but 
Opportunity (OEO) Deputy Assistant separate 

Secretary for units 
Human Resources 

NPS Equal Opportunity NA NA 

Program 

FWS Office for Human NA NA 

Resources 

BR NA NA 

EPA Office of Rights Director; reports to Centralized No 
Rights (OCR) Admihistrator6 

SBA Office of Equal Em- Asst. Administrator for Centralized 
ploymetit Opportunity Equal Employment 
and Civil Rights Com- Opportunity;7 reports 
pllance (OEEO&C) to Administrator 

6 For external civil rights enforcement functions 
8 For deily routine matters, reports to EPA's Deputy Chief of Staff. 
1 Since October 1994. 

Regional offices 
offices Involved 
in civD rights 
enforcement 

No5 

NA 

NA 

Yes 

No, but 
separate 
units 

Regional stqff 
report to head 
of civil rights 
office 

NA 

NA 

No 

No, but 
staff in 
central office 
duty stations 

Use collateral-duty 
or other nontrained 
personnal in civil 
rights enforcement 

No 

NA 

Yes 

Yes 

Yes 

No 

NA No 

(continued/ 



TABLE 15.1 (continued) 
Organizational Structure of Federal Agencies• External Civil Rights Enforcement 

Primary civil rights 
office (federally 
assisted programs) 

Head of civD 
rights office 

Centralized or 
decentralized 
enforcement 

Internal & ex-
ternal civD rights 
enforcement In 
d"dferent offices 

Regional offices 
offices Involved 
In civl rights 
enforcement 

Regional staff 
report to head 
of civil rights 
office 

Use coleteral-duty 
or other nontralned 
personnel in civD 
rights enforcement 

OJP Office of Civil 
Rights (OCR) 

Director; reports to Centralized 
Deputy Asst. Attorney 
General of OJP 

Yes7 No NA No 

DOT Office of Civil 
Rights (OCR) 

Director; reports to 
Secretary 

Decentralized No 

FAA Office of Civil 
Rights (OCR) 

Assistant Administrator; 
reports to Administrator 

NA No Yes No No 

FHWA Office of Civil 
Rights (OCR) 

Director; reports to 
Executive Director 

NA Ne:> Yes No Yes 

FRA Office of Civil 
Rights (OCR) 

Director; reports to NA 

Office of Special Staff 
No No NA No 

FTA Office of Civil 
Rights (OCR) 

Director; reports to 
Administrator 

NA No Yes Yes NA 

NHTSA Office of Civil 
Rights (OCR) 

Director; reports to NA 

Deputy Administrator 
No No NA No 

RSPA Office of Civil 
Rights (OCR) 

Director; reports to 
Administrator 

NA No No NA No 

USCG Office of Civil 
Rights (OCR) 

Chief; reports to 
Vice Commandant 

NA No, but 
separate 
units 

Yes NA Yes 

~ ._. 



to ensure that the agency places prominence on 
civil rights matters, particularly administrative 
decisions such as allocation of budget and staffing 
and the agency's official statements on policy. In 
the other agencies, the heads of the civil rights 
offices are several links down in the chain of 
command.40 Consequently, the head of the pri
mary civil rights office does not have direct con
tact with the head of the agency and has less 
direct influence on important resource and policy 
meetings and decisions. 
Recommendation: In those agencies in which 
the head of the primary civil rights office does not 
report directly to the agency head, agencies 
should ensure that the policy concerns and re
source needs of the civil rights office remain at the 
forefront of the agency policy and administrative 
decisions. In all Federal agencies, the Secretary 
or agency administrator should ensure that civil 
rights enforcement efforts are neither forgotten 
nor neglected and that civil rights enforcement 
concerns become an integrated part of the 
agency's program, planning, and administrative 
operations. The Secretary or administrator 
should provide direct leadership through policy 
pronouncements and ensure vigorous enforce
ment of civil rights laws at all levels-headquar
ters, regional, and field. Only with full, continu
ous, and sustained leadership and support of the 
agency head will agencies' civil rights enforce
ment efforts receive the prominence they deserve. 
This will enable agencies to fulfill their constitu
tional and statutory mandates to ensure non
discrimination in Federal programs. 

The Primary Civil Rights Office: Regional 
and Field Offices and Authority Within the 
Agency 

Finding: In some of the Federal agencies re
viewed by the Commission,41 civil rights staff 
members are placed within the regional, field, or 
State program offices. They report to a regional 
director who, in turn, serves as the link between 
the field and regional civil rights staff and the 
headquarters civil rights office.42 This arrange
ment may impede efficient operation and direc
tion of enforcement activities, especially if the 
agency holds the regional head accountable only 
for programmatic operations and not for the civil 
rights activities performed by regional and field 
staff. 

The Department of Education43 is an example 
of an agency with direct control and oversight of 
its Title VI enforcement program. It is effective in 
coordinating and directing the efforts of its pri
mary civil rights office and regional offices that 
conduct the majority of the Department's routine 
Title VI enforcement activities, such as complaint 
investigations and compliance reviews. The De
partment of Education's regional offices are sepa
rate and distinct from the regional program of
fices that implement federally assisted programs. 
Its regional civil rights enforcement offices are 
subdivisions of the Department's Office for Civil 
Rights. The Department of Education has an im
mediate office within its primary civil rights office 
responsible for management and operations of the 
regional offices. The regional directors report to 
officials within the primary headquarters Office 

40 USDA, chap. 7, pp. 256-58; DOL, chap. 9, pp. 355-59; DOI, chap. 10, pp. 391-92; OJP, chap. 13, pp. 479-82. Of the 
subagencies and modal administrations, FNS, chap. 7, p. 278; SCS, chap. 7, p. 312; NHTSA, chap. 14, p. 582; FRA, chap. 14, 
p. 562; USCG, chap. 14, p. 549. See table 15.1. 

41 See FmHA, chap. 7, pp. 295-96; SCS, chap. 7, p. 311; EPA, chap. 11, pp. 419-21 (although the EPA places its regional civil 
rights staff in the same office as program staff, it does not have regional program staff conduct civil rights activities as a 
collateral duty); FHWA, chap. 14, p. 540; USCG, chap 14, p. 599. 

42 FNS,chap.7,p.276;FmHA,chap.7,pp.295-96. 

43 See chap. 5, p. 186. 
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for Civil Rights. 44 To this extent, the Department 
is more effective than many of the other Federal 
agencies in ensuring that the primary civil rights 
office has authority over all civil rights activities 
within the agency. This structure enables the 
Director of the Office for Civil Rights to oversee 
and manage all Title VI efforts. 
Recommendation: To ensure that ciV;il rights 
enforcement efforts are consistent and coordi
nated, the Federal agencies should consider the 
organizational structure of the Department of Ed
ucation. They should adapt their organization to 
that model as appropriate for their civil rights 
enforcement programs. This arrangement en
sures that the primary civil rights office has com
plete authority over civil rights enforcement ef
forts at all levels agencywide. 

However, the Commission recognizes that ex
isting budget and staff resources severely limit 
the feasibility ofindependent civil rights offices at 
every level of enforcement. Therefore, at a mini
mum, agencies must develop streamlined civil 
rights enforcement programs in which the pri
mary civil rights office has overall and ultimate 
authority on all civil rights matters. At each level, 
civil rights staff must report to an individual who 
will be held responsible for ensuring that staff 
perform their civil rights functions. That individ-

ual should report to a higher level civil rights 
director on performance of civil rights enforce
ment a<;tivities. 
Finding: Three of the Federal agencies re
viewed45 have decentralized civil rights enforce
ment programs. Although the primary civil rights 
offices within these agencies may have some di
rect Title VI enforcement responsibilities,46 these 
offices, for the most part, have the responsibility 
for ensuring that subagencies perform their Title 
VI enforcement activities. However, they have 
little, if any, direct authority over the headquar
ters or regional civil rights offices in the subagen
cies. For example, the heads of the civil rights 
offices within the Food and Nutrition Service, the 
Farmers Home Administration, and the Soil Con
servation Service report to an official within their 
respective agencies, rather than to the Depart
ment of Agriculture's Office of Civil Rights En
forcement.47 Similarly, the heads of the civil 
rights offices within the Department of Trans
portation's modal administrations report to offi
cials within the modal administrations, rather 
than the Department of Transportation's Office of 
Civil Rights. Furthermore, the regional and field 
staff in the agency heads, bureaus, or modal ad
ministrations do not report directly to the pri
mary civil rights enforcement office of their 

44 Within the Department of Education's Office of the Assistant Secretazy for Civil Rights, an Executive Operations Staff 
directs and coordinates the regional offices. The regional directors report to the Deputy Assistant Secretazy for Civil Rights. 
U.S. Department of Education, "Office for Civil Rights," pp. 2-3 (undated) (hereafter cited as "Office for Civil Rights). See 
chap. 5, pp. 186-88. Wit.bin the Department of Health and Human Services, Office of Civil Rights, the Office ofProgram 
Operations provides operational direction to the regional offices who report to the head of that office. HHS FY 1990 
Implementation J::'lan, section I.D., p. 4. See chap. 6, pp. 219-20. 

45 USDA, chap. 7, pp. 2_53-55; DOI, chap. 10, pp. 387-90; and DOT, chap. 14, p. 501. See table 15.1. HHS' Title VI program is 
at least partially decentralized. HHS indicated that its operati:µg divisions have some Title VI responsibilities, although the 
Commission found no evidence that the operating divisions maintained independent civil rights enforcement offices. See 
chap. 6, p. 219. 

46 The Department of Agriculture's Office of Civil Rights Enforcement conducts the final investigations and issues determina
tions of violation or compliance. USDA/OCRE Survey, Q. 25(1),(k), p. 19. See chap. 7, pp. 253-54. The Department of 
Transportation's Office of Civil Rights has theultimate responsibility for investigating complaints. DOT/OS Survey, Q. 25G), 
p. 19. See chap. 14, pp. 501-02. 

47 The Acting Director of the Farmers Home Administration's headquarters civil rights office expressed a desire for closer 
contact with the Department of Agriculture's Office of Civil Rights Enforcement (OCRE), in particular, for more oversight 
by OCRE. Prejean-Greaux interview, p. 4. See chap. 7, pp. 300-01. 
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subagency or agency. Instead, they report to a 
regional director, administrator, or chief who may 
not be held accountable for the civil rights activi
ties of these staffs. 48 

Recommendation: For decentralized civil 
rights enforcement programs, each subagency's 
primary civil rights director should rely on the 
agency's primary civil rights office for direction. 
This arrangement should not hinder the sub
agency head's ability to direct the affairs of the 
subagency. However, on civil rights enforcement 
matters, the agency's primary civil rights office 
should oversee, direct, and coordinate civil rights 
functions. In the alternative, Federal agencies 
with decentralized civil rights enforcement pro
grams should consider centralizing their civil 
rights enforcement activities relating to federally 
assisted and federally conducted programs in the 
agencies' primary civil rights offices. 49 

Finding: To ensure that agencywide civil rights 
enforcement efforts identify and eliminate dis
crimination to the maximum extent possible, or
ganization within an agency's primary civil rights 
office is important. The Department of Agricul
ture's Compliance and Enforcement Division 
within the Office of Civil Rights Enforcement has 
three components to address the different areas of 
external civil rights enforcement. The Program 
Complaints Adjudication unit oversees com
plaints processing with respect to federally as
sisted and conducted programs. The Evaluation 
and Investigation unit establishes compliance 
standards, monitors and evaluates the agency 
heads' civil rights enforcement programs, and 
conducts all onsite complaint investigations. The 
Policy and Planning unit is responsible for policy 
and planning of civil rights enforcement activi-

ties; it develops civil rights training programs and 
materials for staff agencywide; and it provides 
technical assistance to the agency heads.50 Simi
larly, as part of its reorganization plan, the De
partment of Transportation proposed creating di
visions in its departmental civil rights organized 
by similar topic areas. 51 These types of organiza
tional structures are conducive to the role of agen
cies' primary civil rights offices in performing 
oversight, coordination, and monitoring. They 
allow each unit to concentrate on a specific area of 
civil rights enforcement and to develop active pro
grams. 

Furthermore, the Department of Transporta
tion has proposed including in its reorganized 
structure a division of data and evaluation.52 

Units devoted exclusively to data collection and 
evaluations are rare among the Federal agencies 
to the detriment of their civil rights enforcement 
programs. Comprehensive and well-maintained 
data collection and analysis programs would en
able Federal agencies to maintain histories on 
their civil rights enforcement efforts and on their 
State and local recipients' civil rights compliance 
-records, a feature that would enhance the effec
tiveness of preaward desk-audit reviews. 
Recommendation: The agency's primary civil 
rights office should be structured into divisional 
units based on the types of activities. A policy unit 
should communicate regularly with subagend.es 
to identify issues of concern, and it should dissem
inate to the subagencies and compile the agency's 
policy statements and letters of finding on partic
ular issues. A planning unit should coordinate 
workshops with the subagencies to ensure that 
the subagencies plan and conduct their civil 
rights enforcement programs with both efficiency 

48 Within the Department of Agriculture, FNS, chap. 7, p. 276; FMHA, chap. 7, p. 296; SCS, chap. 7, p. 311. The Department 
ofTransportation (FAA, FHWA); chap. 14, pp. 502, 523-24, 537-40. 

49 In assessing the civil rights enforcement efforts of the Department of Transportation, a task force formed at the request of 
Secretary of Transportation Federico Peiia in December 1993 made this same recommendation. Congress disagreed and 
approved only a consolidation of internal civil rights activities within the headquarters office of the Department of 
Transportation. See chap. 14, pp. 502-05. 

50 See chap. 7, p. 254. 

51 See chap. 14, p. 503. 

52 See chap. 14, p. 503. 
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and effectiveness as key focuses. An evaluation or 
investigations unit should conduct all perfor
mance evaluations, onsite reviews, and investiga
tions of subagencies' civil rights enforcement pro
grams. A data collection and analysis unit should 
be the agency's data bank on civil rights enforce
ment so that it can provide information to other 
Federal agencies to identify the need for inter
agency or delegation agreements and to assist in 
compiling information on State and local recip
ients' civil rights compliance records. 

Internal and External Civil Rights Functions 
and Title VI Enforcement Responsibilities 

Finding: Agencies that place internal (Title VII 
and equal employment opportunity) and external 
(Title VI and other laws regarding federally as
sisted or conducted programs) civil rights respon
sibilities within the same office risk compromis
ing their Title VI enforcement efforts. If the 
agency's workload in internal matters increases, 
the agency may divert budget and staff resources 
away from external civil rights matters. Also, the 
activities involved in internal and external civil 
rights enforcement differ. Consequently, consoli
dation of the functions may prevent specialization 
of staff in specific civil rights laws and enforce
ment activities, and the agency may overlook the 
specific budget and staffing resource needs for 
external civil rights enforcement. Some agencies 
with internal and external civil rights in one office 
have addressed these ·problems by creating sepa
rate divisions for internal and external activi
ties.53 However, two agencies54 and six modal 
administrations55 within the Department of 
Transportation maintain primary civil rights of
fices that perform both internal and external civil 
rights enforcement activities with no organiza
tional division of these functions. Four of the Fed-

eral agencies56 and one Department of Agricul
ture agency head57 have separated the functions 
entirely into two offices. The division of external 
and internal civil rights enforcement programs 
facilitates tracking of expenditures for external 
civil rights activities and monitoring of resource 
needs. Moreover, separation of the functions al
lows external civil rights staff to specialize in civil 
rights laws relating to federally assisted or feder
ally conducted programs. It also increases the 
likelihood that civil rights staff have comprehens
ive knowledge and understanding of Title VI. 
Recommendation: Internal and external civil 
rights enforcement functions are equally import
ant mechanisms for ensuring nondiscrimination 
and protecting the rights of individuals. They 
should receive equal prominence within Federal 
agencies. However, when confronted with in
creasing numbers of internal Title VII and other 
civil rights complaints, Federal agencies should 
not overlook the importance of maintaining 
strong external civil rights enforcement pro
grams. Although complaints of discrimination by 
the agencies' employees are significant concerns 
that require immediate attention, discrimination 
occurring jn federally assisted and federally con
ducted programs affects whole communities and 
individuals nationwide. Agencies must maintain 
active external civil rights enforcement programs 
to prevent and address those discrimination 
claims. Agencies must ensure that the demands 
of internal civil rights enforcement functions do 
not affect adversely the workings of external civil 
rights enforcement efforts. Because none of the 
agencies reviewed receives funding specifically 
appropriated to either function, Congress places 
no requirement that funding for civil rights en
forcement address the needs of internal and ex
ternal civil rights enforcement equally or that 

53 See USDA, chap. 7, p. 253; FmHA, chap. 7, p. 295; DOL, chap. 9, pp. 355-58; DOI, chap. 10, p. 387; SBA, chap. 12, p. 454; 
USCG, chap. 14, p. 599. See table 15.1. 

54 EPA, chap. 11, pp. 420-21; DOT, chap. 14, pp. 501-02. See table 15.1. 

55 FAA, chap. 14, pp. 523-24; FHWA, chap. 14 pp. 539-40; FRA, chap. 14, pp. 556-57; FTA, chap. 14, pp. 567-69; NHTSA, 
chap. 14, p. 502; RSPA, chap. 14, pp. 591-92. See table 15.1. 

56 DOEd, chap. 5, pp. 186-87; HHS, chap. 6, pp. 219-20; HUD, chap. 8, p. 336; OJP, chap. 13, p. 481. See table 15.1. 

57 SCS, chap. 7; p. 311. See table 15.1. 
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agencies should favor one function over the other. 
Thus, the Federal agencies must implement 
mechanisms to secure sufficient prominence and 
resources for both functions, especially ensuring 
that external civil rights activities are not com~ 
promised. 

All Federal agencies should separate their in
ternal and external civil rights enforcement func
tions to ensure that neither function is compro
mised by an increased workload in the other. 
More important, agencies should maintain sepa
rate budget allocations for each function and en
sure that funds are not diverted away from exter
nal civil rights enforcement programs when an 
agency faces increased numbers of Title VII com
plaints. To ensure that budget allocation deci
sionmaking considers the importance and needs 
of external civil rights enforcement, agencies 
should ensure that the director or chief of external 
civil rights enforcement participates actively in 
budget and staffing decisions. 

Other Offices with Title VI/Federal 
Assistance Responsibility 

Finding: Each Federal agency's civil rights office 
relies on the agency's budget and resource man
agement office to establish budget allocations and 
staff increases for civil rights enforcement each 
fiscal year. In addition, it works with or depends 
on the Office of General Counsel or the Office of 
the Solicitor to implement regulations, policies, 
guidelines, and procedures relating to civil rights 
laws. In some instances, the civil rights office 
delegates civil rights enforcement responsibilities 
to program offices. 58 

Recommendation: Each Federal agency should 
coordinate the activities of the civil rights office, 
program offices, legal office, and budget and 
resource management office so that planning and 

resource allocation decisions will not ignore civil 
rights goals and objectives. Especially in situa
tions in which the agency's civil rights office relies 
on program offices to conduct some enforcement 
activities and on the legal office to provide all 
legal support, 'the program and legal offices 
should ensure that civil rights responsibilities are 
factored continuously into their planning efforts. 
The budget and resource management office 
should provide enough resources and funding to 
support both the civil rights and non-civil-rights 
functions of these offices. A responsible partner
ship and team effort must exist between all major 
offices in developing and accomplishing civil 
rights goals, objectives, and initiatives. Senior 
executive management officials within the vari
ous agency offices should work with the primary 
civil rights office director to coordinate civil right 
goals an"d objectives into their planning efforts. 
The Secretary should see that extensive coordina
tion of budget and resource decisions occurs on a 
continuous basis between the civil rights office, 
program offices, legal office, and budget and 
resource management office concerning civil 
rights program needs and requirements. Coordi
nation of civil rights enforcement efforts among 
the higher level officials will allow civil rights 
goals and objectives to become identified more 
readily as the Secretary's goals, objectives, and 
initiatives, rather than solely those of the civil 
rights office. In addition, civil rights enforcement 
will become an integrated part of all agency func
tions. 
Finding: In some agencies, civil rights enforce
ment staff at the regional and field level receive 
assistance from program personnel.59 Program 
personnel may have only limited civil rights train
ing, yet they will perform Title VI enforcement 

58 HHS operating divisions, chap. 6, pp. 220-22; FmHA, chap. 7, pp. 296-97; SCS, chap. 7, p. 311; within DOI, NPS, FWS, and 
BR, chap. 10, pp. 389-90, 395-96; FHWA, chap. 14, pp. 540-41; USCG, chap. 14, p. 599. 

59 HHS (Although HHS' Office for Civil Rights consists of 10 regional offices, its operating divisions have some Title VI 
responsibilities. None has separate offices for external civil rights compliance, and some of them transfer duties to their 
grants management office.), FmHA, SCS, NPS, FWS, BR, FHWA, and USCG. See table 15.1 under "Use of Collateral-Duty 
or Other Nontrained Personnel in Civil Rights Enforcement." WithinNPS, FWS, and BR, program staff perform the external 
civil rights enforcement responsibilities at the regional° level. No external civil rights staff are located in the regional offices; 
rather, regional program staff work in consultation with external civil rights coordinators who are located at headquarters. 
See chap. 10, pp. 398-99. 
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activities as a collateral duty to their primary 
program functions. 
Recommendation: The Federal agencies should 
develop regional and field offices that are subdivi
sions of their civil rights enforcement offices. In 
addition, they should assign trained civil rights 
staff to these offices who are devoted solely to 
enforcing civil rights. By having only trained civil 
rights staff, rather than collateral-duty program 
staff, performing civil rights enforcement func
tions, agencies will ensure that civil rights en
forcement efforts are not compromised for other 
duties. 

Although the Commission maintains that 
agencies should assign only trained civil rights 
staff to conduct external civil rights enforcement 
functions, it recognizes that some agencies may 
rely on collateral-duty program staff at the re
gional and field levels. Ifprogram staff have civil 
rights enforcement responsibilities as a collateral 
duty, they must receive regular and thorough 
training on civil rights enforcement. Program 
staff should perform civil rights enforcement 
functions with the understanding that these re
sponsibilities are equally as important as pro
grammatic functions. Performance standards 
should reflect both their program-related and 
civil rights enforcement duties. A headquarters, 
regional, or field director/coordinator with exter
nal civil rights responsibilities and training must 
monitor the performance of collateral-duty pro
gram staff. That director/coordinator must have 
the responsibility for conducting performance 
evaluations of collateral-duty program staff on 
the civil rights functions. 
Finding: In most agencies, legal support for Title 
VI enforcement is provided by an Office of Gen
eral Counsel or Office of the Solicitor because the 
civil rights offices do not have their own legal 

support staff.60 Without coordination between the 
legal office and the primary civil rights office, the 
legal office may place greater priority on its rou
tine non-civil-rights functions to the detriment of 
civil rights functions. 61 

The Department of Education is unique in that 
its Office for Civil Rights (OCR) has its own litiga
tion staff to represent OCR in administrative liti
gation. More important, OCR has attorney staff 
within it to assist in the development and revi
sions to regulations, guidelines, legal standards, 
and policies for Title VI and other civil rights 
statutes relating to federally assisted programs. 
OCR's legal support staff review enforcement 
cases for legal sufficiency, develop guidance mate
rials, and serve as the liaison to the Department's 
Office of General Counsel.62 The placement of 
attorney staff within OCR and the existence of 
individual policy units within the·office facilitate 
productive development of regulations, policy 
guidance, and procedures related to Title VI and 
promote efficient Title VI implementation and 
compliance. 
Recommendation:The Federal agencies should 
provide some legal support staff within their pri
mary civil rights offices who will be responsible 
for providing legal analysis in policymaking ef
forts and who will review and revise Title VI 
regulations to conform with new developments in 
the law. The attorney staff members within the 
civil rights enforcement office should provide the 
agency's legal expertise on civil rights enforce
ment. The legal support staff should work in con
sultation and as liaisons to the primary legal 
office of the agency, the Office of the General 
Counsel or Solicitor. This arrangement will allow 
the civil rights office to maintain full control and 
direction of all civil rights efforts, and it will 
ensure that civil rights goals and objectives are 

60 HHS, chap. 6, pp. 219-220; HUD, chap. 8, p. 326; DOI, chap. 10, p. 388 (DOI's civil rights office relies on the Office of the 
Solicitor for legal support.); SBA, chap. 12, p. 455. Although its civil rights office does not have its own legal staff, the 
Department of Labor Solicitor's Office provides not only legal support but also has litigation authority with respect to Title 
VI. 

61 For example, the SBA's civil 1ights office indicated that it has been unable to complete planned revisions to its Title VI 
regulations and standard operating procedures because of its reliance on the Office of General Counsel and that office's 
failure to perform the revisions. See chap. 12, pp. 457-58. 

62 See chap. 5, pp. 187-88. 
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the primary focus of those regional, local, and 
legal staff members. 

Policyand Planning Within the Civil Rights 
Office 

Finding: The J;)epartment of Education has been 
the most active of the Federal agencies in issuing 
p_olicy ~tatements. The Department's organiza
tion of1ts Office for Civil Rights explains its suc
cess in producing policy and program guidance. 
The Department of Education's OCR has a policy, 
enforcement, and program service that oversees 
all aspects of the Department's policy develop
ment and dissemination.63 The existence of this 
service ensures that the Department of Education 
do~s not overl~ok its responsibility to issue policy 
guidance on Title VI. Other Federal agencies re
viewed in chapters 5 through 14 have staff or 
offices devoted to policy development, 64 although 
most agencies are considerably less active than 
th: Department of Education in issuing policy 
guidance. 
Recommendation:The Federal agencies should 
organize within their primary civil rights office a 
distinct policy unit. At least one attorney staff 
member should be assigned to thatunit to provide 
!egal support. This unit should have responsibil
ity _for compiling and maintaining the agency's 
pohcy statements and decisions and for coordinat
ing policy development. This unit would direct 
and monitor regional and field civil rights staff 
members' efforts at identifying local level issues 
that require the agency's policy guidance. 
Finding: In addition to a policy enforcement and 
program unit, the Department of Education's 
headquarters OCR has a seryice responsible for 
OCR's operational planning, development of fis
cal year goals and objectives, and evaluation of 

63 See chap. 5, pp. 186-88. 

OCR's efficiency and effectiveness at meeting 
these goals. This service also maintains OCR's 
information systems and is responsible for its civil 
rights surveys.65 Through this service, the De
partment of Education developed the first Na
tional Enforcement Strategy and its successor 
the Strategic Plan. These plans served as man~ 
agement tools to maximize resource use and in
creas~ effi~iency within OCR. They also set goals 
and directions for OCR to assist in future plan
ning. They prompted the Department of Health 
and Human Services to develop its own strategic 
plan. OCR's planning and development unithelps 
to ensure that the Department of Education does 
not neglect its Title VI responsibilities with re
spect to operational planning. In addition it facil
itates the improvement of the Departmedt•s Title 
VI enforcement program by placing emphasis not 
only on existing obligations but also future goals 
and objectives. None of the other agencies re
~ewed in~cated that it has active planning divi
s~o?s ?r umts that concentrate on developing the 
mvil nghts enforcement program in light of exist
ing needs, limited resources, and civil rights de
velopments. 
Recommendation:The Federal agencies should 
have a division within primary civil rights offices 
devoted exclusively to strategic planning of Fed
eral civil rights enforcement efforts. This division 
should have primary responsibility for conducting 
the self-assessments of the <?ivil rights enforce
ment program. This division should develop fiscal 
year goals and objectives and conduct ongoing 
efficiency and effectiveness evaluations. It should 
~aintain a database that tracks program expen
ditures for enforcement of each civil rights law 
including budget and staff allocations and fund~ 
ing for each type of implementation, compliance, 

64 Se~ HHS, c~ap. 6, ~- 219 (HHS has a Policy and Special Projects Staff within its primary civil rights office) to provide oli 
guidance to 1~s regmnal offices.); USDA, chap. 7, p. 254; HUD, chap. 8, pp. 326-27 (HUD has an Office of Program Stan~is 
and Evaluatmn within its primary civil rights office structure that serves as its primary policy development office.); 

613 See chap. 5, p. 187. 
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or enforcement activity. The planning division 
also should be responsible for submitting Civil 
Rights Implementation Plans, and other plans 
and reports, to the Department of Justice. De
pending on how the agencies' civil rights offices 
organize outreach and education, technical assis
tance, and staff training programs, the planning 
unit also should serve as the liaison for coordinat
ing interagency workshops, seminars, or confer
ences on compliance and enforcement training 
and general outreach and education efforts. 

Budget, Staffing, and Workload 
Finding: None of the Federal agencies66 provided 
evidence to indicate that it maintains a separate 
Title VI appropriation or record of Title VI expen
ditures. Similarly, most of the subagencies67 do 
not track separately expenditures for Title VI 
enforcement from expenditures for other external 
civil rights enforcement activities. Only two sub
agencies, the Farmers Home Administration68 

and the Federal Highway Administration,69 

maintain a separate record of Title VI expendi
tures. Consequently, most agencies and subagen
cies do not have the ability to monitor Title VI 
resources and distinguish the resources neces
sary for existing Title VI responsibilities, Title VI 
goals and objectives, and other civil rights obliga
tions. They cannot study and document the trend 
of Title VI resource needs that enable their civil 
rights offices to present objective, factual, and 
logical justifications for appropriate resources. 

The lack of such a monitoring system hinders the 
ability to place priorities on civil rights activities 
and ensure that Title VI enforcement efforts re
ceive proper focus. 

The Federal Highway Administration has a 
particularly useful method of maintaining Title 
VI expenditures. It was able to report to the Com
mission not only the total Title VI expenditures 
for fiscal years 1992 and 1993, but also the indi
vidual expenditures in fiscal year 1993 for Title 
VI technical assistance, training, onsite compli
ance reviews, and complaint processing, as well 
as the spending trends since 1976.70 Monitoring 
expenses for these individual activities enables 
the Federal Highway Administration to identify 
and substantiate resource needs and to allocate 
staff resources efficiently. 
Recommendation: All Federal agencies should • 
maintain database systems on their own civil 
rights enforcement program operations. The sys
tems will ensure that resource allocations and 
increases are based on serious planning efforts 
and self-monitoring. The data should include bud
get information to assess how funds are distrib
uted among headquarters, regional, field, and, in 
some cases, program offices and State and local 
agencies to support enforcement activities. The 
data should reveal the number of personnel per
forming civil rights enforcement functions, the 
number assigned specifically to Title VI enforce
ment, the duties performed, and the assignments 
of civil rights staff to headquarters, regional, 

66 For discussion of budget in other agency chapters, see DOEd, chap. 5, pp. 188-90; HHS, chap. 6, p. 222; USDA, chap. 7, 
p. 257; HUD, chap. 8, p. 331; DOL, chap. 9, p. 335; DOI, chap. 10, p. 391; EPA, chap. 11, p. 424; SBA, chap. 12, p. 455; OJP, 
chap. 13, pp. 479-80 (no indication); DOT, chap. 14, p. 509. 

67 Within the Department nf Agiiculture, see FNS, chap. 7, p. 275; SCS, chap. 7, p. 312. Within the Department of 
TranspnrtaLinn, sec FAA, chap. 14, pp. 523-26; FRA, chap. 14, pp. 556-57; FTA, chap. 14, pp. 567-70; NHTSA, chap. 14, 
pp. 582-83; RSPA, chap. 14, pp. 592-93; USCG, chap. 14, p. 600 (no information). 

68 See FmHA, chap. 7, p. 297. 

69 SP.e FHWA. chap. 14, pp. 542-44. 

70 See chap. 14, pp. 542-43. DOL. did provide the Commission with a record of separate expenditures for each civil rights 
compliance or enforcement activity, but not for each Title VI activity specifically. 
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field, and program offices. The agencies also 
should track the numbers and kinds of enforce
ment activities performed, distinguishing among 
Title VI and other statutes. In addition to enforce
ment activities, agencies should track their Title 
VI implementation efforts. They should record 
activity in issuing new or revised regulations, 
guidelines, procedures, and policies relating to 
Title VI. Recording these efforts will keep agen
cies mindful of the need to update documents. 
Federal agencies similarly should require State 
and local agencies that perform Title VI enforce
ment activities to provide them with analogous 
data to facilitate oversight and monitoring of 
State and local activities. The collection of these 
data will assist agencies' planning efforts and 
support their efforts to increase budget and staff
ing resources where necessary. 
Finding: Virtually every agency reviewed in this 
report suffered substantial budget cuts in their 
civil rights offices71 or, more specifically, in their 
external civil rights budget since 1975.72 Some 
agencies have begun to see budget increases dur-

ing the past 2 years, 73 but most have not reached 
budget levels that match previous ye;3.rs.74 Simi
larly, since 1975, most of the agencies reviewed 
faced decreases in their civil rights staff gener
ally75 or, more particularly, in their external civil 
rights staff.76 A few increased their external civil 
rights staff during the 1990s, but as with budget 
resources, the levels did not exceed those in pre
vious years. 77 

In addition, with the enactment of the Amer
icans with Disabilities Act of 1990 and other new 
laws, as well as increases in the size of agencies' 
federally assisted programs, the workload of the 
agencies has generally increased. 78 Many agen
cies indicated that the overall decline in civil 
rights budget and staffing resources and the in
creased workload have hindered their abilities to 
meet Title VI responsibilities. 79 As a result, few 
agencies have the necessary resources to mount a 
fully effective civil rights enforcement program. 
The number of civil rights staff necessary for an 
agency or subagency depends on the number of 
programs and type of enforcement activities on 

71 See SBA, chap. 12. p. 466. 

72 DOEd, chap. 5, p. 189; DOL, chap. 9, p. 356; DOI, chap. 10, p. 391; FHWA, chap. 14, p. 542 (The FHWA showed declines in 
Us Title VI budget since 1976.); NHTSA, chap. 14, pp. 582-83. 

73 See DOEd, chap. 5, p. 189; HUD chap. 8, p. 330; DOL, chap. 9, p. 356; SBA, chap. 12, p. 455. 

74 See DOEd, chap. 5, p. 189; DOL, chap. 9, p. 356; SBA, chap. 12, p. 455. 

75 See SBA, chap. 12, p. 456; FAA, chap. 14, p. 525; FHW A, chap. 14, p. 543; FRA, chap. 14, p. 556; FTA, chap. 14, pp. 569-60. 

76 See DOEd, chap. 5, p. 190; HHS, chap. 6, p. 222; USDA, chap. 7, p. 257; DOL, chap. 9, p. 356; DOI, chap. 10, p. 391; EPA, 
chap. 11, p. 424; FHWA, chap. 14, p. 543 (The FHW A indicared that its staffdevoted to Title VI decreased by one-half since 
1976.) 

77 DOEd, chap. 5, p. 189; USD~, chap. 7, p. 257 (Although the number ofstaff devoted to external civil rights staff declined in 
the 1980s, the current reorganization should increase this staff.) HUD, chap. 8, p. 330 (Because HUD did not provide 
information on the years prior to 1992, there is no indication is staff levels exceed those of previous years.); EPA, chap. 11, 
p. 424 (However, most ofthe additional staff members were assigned to the environmentaljustice program, rather thanTitle 
VI.); OJP, chap. 13, p. 480; FTA, chap. 14, pp. 569-70. 

78 DOEd attributed an increased workload, in part, to an increase in complaints, chap. 5, p. 189; HHS, chap. 6, p. 223; USDA's 
civil rights office reported that its workload increased due to an increase in the number of section 504 complaints, chap. 7, 
p. 258; DOL, chap. 9, p. 356; DOI, chap. 10, p. 392; EPA, chap. 11, p. 425; SBA, chap. 12, p. 456; OJP, chap. 13, p. 481 (OJP 
att1ibutes the increased workload to the police hiring supplement program.); of the subagencies, within the USDA, see FNS, 
chap. 7, p. 278; FmHA, chap. 7, p. 297 (FmHA attributed it to downsizing in FmHA county and district offices and new civil 
rights regulations.); SCS, chap. 7, p. 312. Within DOT, see FAA, chap.14, p. 525; FHWA, chap.14, p. 543; FRA, chap.14, 
pp. 556-57; FTA, chap. 14, p. 540; NHTSA, chap. 14, p. 583; RSPA, chap. 14, p. 593. 

79 See DOEd, chap. 5, pp. 189-90; DOL, chap. 9, p. 359; DOI, chap. io, p. 391; EPA, chap. 11, p. 633; of the subagencies, see 
FNS, chap. 7, p. 278; SCS, chap. 7, p. 312; FHWA, chap.14, p. 543; FRA, chap. 14, p. 557; NHTSA, chap. 14, p. 583; RSPA, 
chap. 14, p. 593. 
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which the agency or subagency relies. Based on 
the Commission's review of Federal agencies and 
subagencies in light of their programs and en
forcement activities, many agencies and subagen
cies are extremely understaffed.80 

The statistics and other information available 
to the Commission on· agencies' budget, staffing, 
and workload indicate that agencies are falling 
short of the requirement in DOJ's coordination 
regulations that they maintain "sufficient person
nel."81 Federal agencies are not fulfilling their 
legal obligation to enforce Title VI due, in part, to 
insufficient personnel, as well as inadequate 
management and planning and poor leadership 
by the Department of Justice and the agencies' 
top officials. Consequently, the decreases in bud
get and staff devoted to Title VI enforcement are 
of serious concern to the Commission. As the Fed
eral agencies undergo downsizing under the Na
tional Performance Review, Title VI efforts may 
continue to suffer, further jeopardizing the mis
sion of ensuring that all federally funded pro
grams operate in a nondiscriminatory manner. 
Recommendation: The Commission acknowl
edges that not all civil rights enforcement prob
lems can be resolved by increases in staff or fund
ing alone. However, efforts to reduce the national 
deficit and to downsize the Federal Government 
should not compromise the Federal Government's 
statutory obligations to enforce civil rights in fed
erally assisted and conducted programs. In par
ticular, these goals should not prevent the addi
tion of staff or funding for civil rights functions 
when they are imperative. 

To ensure that agencies distribute new staff 
and greater funding in a cost-effective method, 
agencies, first, should engage in a thoughtful self
assessment and planning effort and, then, allo
cate existing and new resources based on that 
effort. The agencies should perform both short
term and longitudinal studies of their civil rights 
enforcement programs, assessing how resources 
currently are used and how they will be used over 

80 Sr.e table 15.2. 

81 28 C.F.R. § 42.414 (1994). See also table 15.2. 

Ule next several years in terms of the overall 
effectiveness of the enforcement programs. The 
short-term study would reveal crucial areas of 
need that justify reassignment of existing staff or 
immediate budget or staff increases. The longitu
dinal study should track resource needs and allo
cations for the varioµs civil rights implementa
tion and enforcement activities, and it should an
alyze how the actual resource allocations affect 
the programs' effectiveness. Both studies will re
veal areas in which agencies should streamline 
procedures, increase or modify staff responsibili
ties, or reorganize to increase the overall effec
tiveness of the enforcement programs. 

The agencies should consider less apparent 
cost-efficient strategies for improving their Title 
VI enforcement programs, such as development of 
comprehensive data collection and analysis sys
tems that facilitate the greater use of meaningful 
desk-audit reviews and establishment of exten
sive training programs. The use of self-assess
ment efforts and the imposition of enhanced staff 
training programs will enable agencies to estab
lish well-defined and stricter staff performance 
standards. This, in turn, can increase staff effi
ciency and effectiveness. 

However, even the most efficient assessment 
and planning efforts cannot ensure an effective 
Title VI enforcement program by themselves. 
Agencies' civil rights enforcement efforts require 
strong, sustained leadership and support. The 
agency Secretaries, the President, and Congress 
should support self-assessment and planning ac
tivities, and they should recognize fully and re
spond to the resource needs that the assessments 
and planning efforts reveal. 

Regulations, Guidelines, Policies, and 
Procedures 
Title VI Regulations-Generally 
Finding: All of the Federal agencies discussed in 
chapters 5 through 14 have issued Title VI 
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TABLE 15.2 
Federal Agencies· Federally Assisted Pro~rams and Civil Rights Budget and Staffing1 

Federal No. of federally 
financial assisted 

assistance programs 
DOE $30 billion 230 
HHS $225 billion 210 
HUD $18. 7 billion2 66 
DOL $30.4 billion6 14 
DOI $900 million6 626 

EPA $4.3 billion 44 
SBA $7 billion 14 
OJP $790 million 20 
USDA 
FNS $35 million 15 
FMHA $6.8 billion 23 
scs $800 million 7 

DOT 
OS NA NA 

FAA $1.8 billion 4 
FHWA NA 4 
FRA $125 million 2 
FTA $3.4 billion 10 
NHTSA $155 million 3 
RSPA NA 4 
USCG $38 million 2 

1 Refers to budget and staff for civil rights enforcement 
pertaining to federally assisted/conducted programs. 
2 HUD Survey, a. 41, p. 32. 
3 Includes fair housing budget as well as civil rights 
budget for federally assisted programs. 
4 Includes fair housing staff as well as civil rights staff 
for federally assisted programs. 
5 Based on estimated FY 1994 obligations as published 
in Catalog of Federal Domestic Assistance. 
8 The Catalog of Federal Domestic Assistance lists 49 
Department of the Interior financial assistance programs. 
7 In addition, DOI has 16 staff who have civil rights 
responsibilities as a collateral duty. 
8 Includes budget for internal civil rights enforcement. 
9 Includes staff assigned to internal civil rights enforce
ment. 
1°FmHA also has 50 State civil rights coordinators, 12 
of whom are full time, who work on both internal and 
external civil rights enforcement. 

No. of Civirig~ Civi rights 
recipients budget staff 
25,000 $56.4 million 868 

700,000 
26,358 

$22.2 million 
$63.5 million3 

309 
726 (315}4 

742 $2.5 million 31 
12,414 $5.2 million 587 

1,500 $1.8 million 4 
80,000 $2.4 million8 19.5 

601 $97,358 3 

$900,000 108 

87,000 $7 .3 million 1210 
4,000 $377,0008 5 

NA $1.78 million 1.5 
1,434 $1.5 million 5111 

NA $473,39312 1813 
46 NA 5 

643 NA 1514 
57 $35,000 1 

NA $4,00016 1 
73 410 

11 FAA also has 49.7 regional staff members who divide 
their time between internal and external civil rights 
enforcement. 
12 Does not include civil rights expenditures of FHWA's 
field offices. 
13 Includes staff assigned to internal civil rights enforce
ment. Does not include regional staff assigned to civil 
rights. 
14 Includes full-time permanent staff members only. All 
staff are assigned to both internal and external civil 
rights enforcement. 
15 Does not include staff salaries. 
18 Two employees are assigned to Title VI enforcement. 
Source: Agency Responses to U.S. Commission on Civil 
Rights Survey of Federal Executive Branch Departments 
and Agencies Responsible for the Enforcement of Title VI 
of the Civil Rights Act of 1964 and agencies' Civil Rights 
Implementation Plans. 
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regulations as required by the Department of 
Justice's.(DOJ's) coordination regulations. 82 Most 
agencies' regulations meet the basic require
ments of the coordination regulations and the 
Commission's 1966 Compliance Officer's Man
ual,83 which the Department of Justice applies as 
a standard. Most follow the general format of the 
·Department of Education's Title VI regulations, 
which the Department· of Justice designated as a 
model.84 Some agencies' regulations have provis
ions that excel those of the Department of Educa
tion, while others omit provisions or have sections 
falling short of the model. All agencies' Title VI 
regulations are deficient in some general re
spects. Most Federal agencies have not updated 
their Title VI regulations to reflect new develop
ments in the law, such as the passage of the Civil 
Rights Restoration Act of 1987, 85 or changes in 
program operations and funding mechanisms, 
such as the greater reliance on block grant fund
ing and State-performed civil rights enforcement 
activities. In the midst of these developments and 
changes, status quo in agencies' Title VI regula
tions will allow discrimination to arise unchecked 
or to continue. Therefore, revisions to existing 
Title VI regulations are necessary. 
Recommendation: To update and improve all 
Federal agencies' Title VI regulations, the De
partment of Justice must assume leadership and 
provide the Federal agencies with updated model 
Title VI regulations. In addition, all Federal agen
cies should review their existing Title VI regula
tions in light of the findings identified in this 
chapter and the chapters specific to the agencies. 
With consideration of the Commission's recom-

mendations and the updated model regulations, 
they should adopt provisions or modifications ap
propriate to the needs of their Title VI enforce
ment programs and the Federal programs they 
fund. 

The Department of Justice and the Federal 
agencies should establish a system of commu
nicating and discussing future developments in 
Title VI case law that affect Titl.e VI enforcement 
programs. The Department of Justice must bear 
the responsibility for tracking developments sys
tematically. It should encourage forum meetings 
among all Federal agencies' civil rights enforce
ment offices with Title VI responsibility to discuss 
governmentwide implications of new develop
ments. Based on those discussions, it should pro
mulgate new model regulations and provide all 
Federal agencies with the updated version. Fed
eral agencies must respond by revising their reg
ulations promptly. By implementing this tracking 
and response process, the Department of Justice 
and Federal agencies will have an effective means 
of ensuring that all Title VI regulations reflect 
current law and new trends with respect to the 
operation and funding of Federal programs. 

Title VI Regulations-Updating 
Finding: None of the Federal agencies reviewed 
has made significant modifications to its regula
tions since the mid-1980s, and several86 have not 
altered their regulations in any way since 1973. 87 

As a result, none of the regulations reflects recent 
Title VI developments, such as the implications of 
the Civil Rights Restoration Act of 1987 in two 
areas, coverage of Title VI and fund termination 
authority.88 With regard to the first area, none of 

82 28 C.F.R. section 42.403 (1994). 

83 U.S. Commission on Civil Rights, Compliance Officer's Manual: A Handbook ofCompliance Procedures under Title VI ofthe 
Civil Rights Act of1964 (1966) (hereafter cited as Compliance Officer's Manual). 

84 See HHS, chap. 6, p. 223; HUD, chap. 8, p. 331; DOL, chap. 9, pp. 356-61; DOI, chap. 10, p. 392; SBA, chap. 12, pp. 457-59; 
OJP., chap. 13, p. 482. 

8fi Pub. L. No. 100-259, 102 Stat. 28 (codified as amended in scattered sections ofU.S.C.). 

86 USDA, chap. 7, pp. 251-53; HUD, chap. 8, p. 331; DOL, chap. 9, pp. 359-60. 

87 See table 15.3. 

88 Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. §§ l68lnote, 1687, 1687note, 1688, 1688note (1988); 29 
U.S.C. §§ 706, 794 (1~88 & Supp. V 1993); 42 U.S.C. §§ 2000d-4a, 6107 (1988)). 
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TABLE 15.3 
Federal Agencies' Title VI Regulations 

Specific Year Examples 
Trtle VI last Employment relating to 

DOE 
regulations 
Yes 

updated Appendix A 
1980 Continuing State pro-

discrimination 
Yes 

agency"s programs 
Good 

Comments 

grams listed separately 
HHS Yes 1973 Continuing State pro- Yes Same examples as DOE; Has proposed block grant 

grams listed separately some HHS examples regulations 
USDA Yes 1985 Programs listed sepa- Yes Good 

rately by agency 
HUD Yes 1973 All programs listed Yes Same examples as DOE; No assurances/methods of admin-

together no HUD examples istration required of States operat-
ing continuing State programs 

DOL Yes 1973 No Appendix A Yes Good Strong JTPA regulations recently 
published 

DOI Yes 1979 All programs listed Yes Same examples as DOE; 
together no DOI examples 

EPA No 1984 All programs listed Yes Few examples Does not explicitly prohibit dis-
together crimination in a facility built with Federal funds. No regulations for continu-

ing State programs. 
SBA Yes 1985 No continuing State Stronger Some SBA examples Does not prohibit denying an 

individual the opportunity to par-
ticipate; no language about plan-
ning/advisory boards 

OJP Yes 1981 All programs listed Yes Same examples as DOE; Special assurance language 
together no DOJ examples 

DOT Yes 1973 All programs listed Yes Good; Appendix B with 
together DOT examples 

1 DOL hes separate Title VI regulations, but its JTPA regulations apply to Title VI 3 EPA updated the portion of its regulations pertaining to discrimination on the basis 
and other civil rights statutes. of disability in 1990, but has not updated the portion pertaining to Title VI since 
2 The Department of Labor has recently issued Title VI regulations for the Job 1984. 
Training Partnership Act, but not for its other federally assisted/conducted programs. 



the agencies' regulations contains the act's pre
cise definition of"programs.and activities," which 
extends Title VI coverage to prohibit discrimina
tion in an entire institution even if only part of 
that institution receives funds. Although the act 
simply restored Title VI coverage to its scope 
before the decision in Grove City College v. Bell,89 

no agency's Title VI regulations clarify and codify 
the act's important language. Similarly, no 
agency's regulations reflect the discussion in the 
legislative history of the Civil Rights Restoration 
Act on fund termination. That discussion de
scribes an intent to restore agencies' authority to 
terminate or suspend funds both if the discrimi
nation is "pinpointed" to the use of the funds and 
if the use is "infected" by discrimination else
where in the operations of the institution.90 Nei
ther Title VI nor the Civil Rights Restoration Act 
expressly allow or recognize the "pinpointing" and 
"infection" theories, leaving the issue to .debate 
and uncertainty. Most agencies91 have not up
dated their regulations since the 1984 decision in 
Grove City v. Bell, which cast doubt on authority 
to use the infection theory, or since the passage of 
the Civil Rights Restoration Act in 1987.. Given 
the uncertainty on the issue, policy guidance is 
necessary to assist recipients, beneficiaries, and 
civil rights staffs in understanding the extent of 
the fund termination remedy under Title VI. 
Recommendation: The Department of Justice 
should draft updated model regulations that ad
dress developments in Title VI law, such as the 
implications of the Civil Rights Restoration Act of 
1987. These regulations should include the broad
ened definition of "programs and activities," so 
that the nondiscrimination prohibition applies to 
an entire institution rather than the specific part 

that receives Federal funds. They also should re
flect the current state of the law on termination of 
funding under Title VI. AU Federal agencies 
should revise their Title VI regulations or pro
visions to reflect the clarifications made by the 
Civil Rights Restoration Act of 1987 and to pro
vide guidance on the fund termination remedy. In 
the alternative, agencies must issue policies and 
guidelines to reflect the act's implications for Title 
VI coverage and fund termination authority. 
Agencies also should disseminate this informa
tion to recipients, subrecipients, and community 
advocacy organizations to ensure that they are 
knowledgeable on these issues. Through outreach 
and education efforts, Federal agencies should 
inform potential and actual beneficiaries and pro
gram participants of the practical meanings of 
these implications. 

Title VI Regulations-Revisions 
Finding: Many agencies have not revised their 
regulations to accommodate changes in the way 
Federal programs operate. Some agencies92 sim
ply adopted the Department of Education's Title 
VI regulations without changes. Consequently, 
those agencies retained in their regulations edu
cation-related examples unrelated to their pro
grams.93 With the exception of the Department of 
Labor, which issued new nondiscrimination regu
lations for its Job Training Partnership Act pro
gram in 1993,94 most agencies have not tailored 
their Title VI regulations to specific programs. 
For instance, none of the agencies that adminis
ters block grant programs has regulations ad
dressing block grants specifically.95 Block grant 
programs provide Federal money to States auto
matically based on a statutory formula, and they 

89 465 U.S. 555 (1984). For a further discussion, see chap. 2, pp. 36-40. 

90 See discussion in chap. 2, pp. 36-40. 

91 See table 15.3. 

92 HHS, chap. 6, p. 223; USDA, chap. 7, pp. 258-59; HUD, chap. 8, pp. 331-32; DOI, chap. 10, pp. 392-93. 

93 See table 15.3. 

94 See DOL, chap. 9, pp. 359-61, and see discussion below. 

gr, The Depnrimeni of Health and Human Services has a proposed rule on nondiscrimination requirements applicable to block 
grants. The rule was lirst. proposed in 1986, but has never been issued. See chap. 6, p. 224. 
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give States broad discretion in spending the 
money. As a result, it is more difficult for Federal 
agencies to conduct preaward compliance reviews 
before States receive Federal funding. Further
more, in the absence of regulations specifying 
procedures for withholding or terminating funds 
when block grant programs are found tn noncom
pliance, the authority of Federal agencies to do so 
is unclear. The failure to address block grant 
funding in agencies' Title VI regulations will be
come a greater problem for Title VI enforcement 
in the near future as Congress considers the en
actment of new block grant programs. 
Recommendation: The model regulations and 
all agencies' Title VI regulations should have spe
cific provisions on block grant programs and con
tinuing State programs, especially with respect to 
requiring basic enforcement and compliance pro
cedures. Agencies should specify and distinguish 
the obligations of the Federal agency and the 
State agency for civil rights enforcement of those 
programs. The clarification will more effectively 
inform recipients, subrecipients, beneficiaries, 
program participants, and others of whether Title 
VI enforcement activities will be conducted at the 
Federal or State level. In addition, the provisions 
in the regulations will allow civil rights enforce
ment programs within the Federal and State 
agencies to conform to changes in Federal pro
gram operations and funding mechanisms. 

Appendix of Federally Assisted Programs 
Finding: None of the Federal agencies regularly 
updates its regulations' appendix that lists the 
agency's federally assisted programs. Many 
agencies' appendices have not been updated for 
more than a decade;96 thus, some do not list many 

newly enacted programs. 97 At least one agency98 

does not have such an appendix in its current 
regulations. As an alternative to updating the 
appendix, one Federal agency99 has considered 
revising its appendix to reference an annual de
partmental publication that lists its federally 
funded programs. At least two agencies100 list 
continuing State programs in a separate appen- • 
dix. By listing these programs separately, agen
cies can distinguish between the programs in 
which the Federal agencies perform the Title VI 
compliance and enforcement activities and the 
programs in which State agencies conduct the 
Title VI compliance and enforcement activities 
and the Federal agencies evaluate States' perfor
mance and compliance with Title VI. 
Recommendation: Agencies must ensure that 
their Title VI regulations' appendices include all 
federally assisted programs administered by that 
agency. The agencies should arrange annual re
views and revisions to the appendices so that the 
listings remain current. Otherwise, the agencies 
should include references in their Title VI regula
tions to agency-specific publications of federally 
assisted programs. ·Agencies should update the 
publications when new programs are created and 
should make the publications available to recipi
ents, actual and potential beneficiaries, program 
participants, and the public generally. In addi
tion, the agencies' regulations should include ap
pendices listing their State continuing programs, 
as well as their block grant programs. 

Title VI Regulations-Content 

Specific Discriminatory Practices 
Finding: The Commission's Compliance Officer's 
Manual lays out certain forms of discrimination 

96 See DOEd, chap. 5, p. 193; DOI, chap. 10, p. 393; EPA, chap. 11, pp. 426-28; SBA, chap. 12, pp. 457-59. 

97 For example, HUD's Title VI regulations' appendix does not include the home investment in affordable housing program. 
See chap. 8, pp. 331-32. The Federal Aviation Administration within the Department of Transportation noted that the 
Department's Title VI regulations' appendix was missing two FAA programs. See chap. 14, pp. 526-28. 

98 DOL, chap. 9, pp. 359-60. 

99 DOEd, chap. 5, p. 193. 

100 DOEd and HHS. See table 15.3. 
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that must be prohibited in agencies' regula
tions.101 Most of the agencies reviewed in chap
ters 5 through 14 prohibit all of these forms of 
discrimination and other discriminatory prac
tices.102 However, the regulations of two agencies 
do not prohibit all of these forms of discrimina
tion.103 

Program-specific examples of specific discrim
inatory practices clarify an agency's prohibited 
activities for civil rights enforcement staff, appli
cants, recipients, and potential and actual benefi
ciaries. However, three agencies104 have not at
tempted to create examples reflecting their pro
grams. Of the agencies that have included 
program-specific examples in their regulations, 
some of the examples were exemplary. For exam
ple, the U.S. Department of Agriculture's regula
tions offer as an example of prohibited discrimi
nation any practice that would exclude a member 
or stockholder of a cooperative or corporation 
from participating in any meeting or that would 
be discriminatory with respect to the exercise of 
their rights.105 The Department of Trans
portation's Title VI regulations have an appendix 
devoted specifically to providing examples related 
to federally funded transportation programs.106 

Recommendation: The updated model regula
tions must contain a comprehensive list of specific 

discriminatory practices prohibited, including 
those practices listed in the Commission's Com
pliance Officer's Manual. All Federal agencies' 
Title VI regulations should reflect this listing. In 
addition, all agencies must provide program
specific examples of the prohibited discriminatory 
practices, especially relating to the types of ser
vices that the programs offer. Agencies should 
include these examples in literature dissemin
ated to applicants, recipients, potential and ac
tual program beneficiaries, community organiza
tions, and the public generally. These examples 
will provide individuals and entities with a clear 
understanding of their rights and responsibilities 
under Title VI. 

Employment Discrimination 
Finding: Both Title VI and DOJ's coordination 
regulations proscribe employment discrimina
tion.107 Therefore, it is important for Federal 
agencies to include language on employment dis
crimination in their regulations. With respect to 
employment discrimination, all Federal agencies 
prohibit employment discrimination both: 

1) where a primary objective of the Federal 
financial assistance to a program is to provide 
employment; and 

101 See chap. 4, p. 162. 

102 DOEd, chap. 5, p. 191; HHS, chap. 6, pp. 223-24; USDA, chap. 7, p. 259; HUD, chap. 8, p. 331; DOL, chap. 9, p. 359; DOI, 
chap. 10, pp. 392-94; DOT, chap. 14, pp. 510-11. They also prohibit denying a person the opportunity to participate on a 
planning or advisory board that is an integral part of the program, an important addition not listed in the Compliance 
Officer's Manual. 

JO:! EPA docs not prnhihiL explicitly disc1imination in activities conducted in a facility built with Federal funds. See chap. 11, p. 
427. The SBA dues nnt prohibit denying an individual an opportunity to participate in the program through the provision of 
services nr otherwise affording that person an opportunity which is different from that afforded to others under the program. 
IL ahm docs not proscribe denying a _person the opportunity to participate as a member of a planning or advisory board which 
is an integral part ofLhe program. See chap. 12, p. 459. 

1114 HUD, chap. 8, p. 331; DOI, chap. 10, p. 392; OJP, chap. 13, p. 482. See table 15.3. 

lll!i SPI' chap. 7, p. 267. 

106 See chap. 14, p. 506. 

107 See chap. 4, pp. 163-64. 
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2) where an employment practice by a recipient 
tends to result in discrimination against bene
ficiaries or potential beneficiaries of the recip
ient's program.108 

Three agencies' regulations name specific pro
grams in which employment discrimination is 
prohibited unconditionally. The Small Business 
Administration's regulations contain a blanket 
prohibition of employment discrimination by re
cipients that are small business concerns and 
development companies because the agency 
deems that the purpose of assistance to these 
recipients necessarily is the provision of employ
ment.109 The Department of Labor's Job Training 
Partnership Act (JTPA) regulations specify that 
employment discrimination is prohibited in con
nection with any JTPA-funded program or activ
ity. 1JO Similarly, the nondiscrimination regula
tions for the Office of Justice Programs in the 
Department of Justice broadly prohibit employ
ment discrimination regardless of the purpose of 
the program or Federal financial assistance. 111 

None of the agencies' regulations provides ade
quate examples or illustrations of what is meant 
by employment discrimination. None clarifies suf
ficiently the distinction between the types of em
ployment-related discrimination. For instance, 
employment discrimination occurs when a recipi
ent, subrecipient, or beneficiary of Federal funds 
or assistance discriminates in its hiring, firing, 
promotions, or transfers of the individuals it em
ploys. Employment-related discrimination under 
Title VI also can involve a recipient, subrecipient, 
or beneficiary that has a work force predomi
nantly composed ofonerace, ethnicity, or national 
origin. Even if the underrepresentation of minor
ities does not result from a discriminatory em
ployment practice, a violation of Title VI would 

exist if the decisions or conduct of those employ
ees discriminate against actual or potential bene
ficiaries, program participants, or others affected 
by the program. Because Federal agencies' regu
lations lack this clarification, individuals may not 
be adequately informed of discriminatory employ
ment-related practices. 
Recommendation: The model regulations must 
maintain the prohibition of employment discrim
ination both when the primary objective of the 
federally funded or conducted program is to pro
vide employment and when an employment prac
tice results in discrimination against actual or 
potential beneficiaries or others. Federal agencies 
should include in their Title VI regulations spe
cific examples of the different types of employ
ment-related discrimination, including examples 
related to the Federal programs they administer 
or fund. 

OtherNondiscrimination Regulations 
Finding: Some of the agencies reviewed in chap
ters 5 through 14 have regulations in addition to 
their Title VI regulations that supplement their 
Title VI programs and serve as commendable ex
amples for other Federal agencies. The Depart
ment of Labor's nondiscrimination regulations for 
its JTPA program are much more specific than 
the Title VI regulations of all Federal agencies in 
the area of dissemination of recipients' non
discrimination policies.112 The JTPA regulations 
give direct recipients responsibility for dissemi
nating JTPA's nondiscrimination policy to actual 
and potential participants/beneficiaries. Unlike 
most agencies' Title VI regulations, which require 
recipients merely to make information available, 
the JTPA regulations are very detailed as to how 
such dissemination should occur, including 
requirements for dissemination to persons with 

108 DOEd, chap .. 5, p. 191; HHS, chap. 6, pp. 223-24; USDA, chap. 7, pp. 258-59; HUD, chap. 8, p. 331; DOL, chap. 9, pp. 359-60; 
DOI, chap. 10, pp. 392-93; EPA, chap. 11, pp. 426-27; SBA, chap. 12, pp. 457-58; OJP, chap. 13, p. 482; DOT, chap. 14, 
p. 510. See table 15.3. 

lll!l See chap. 12, p. 458. 

I JO 29 C.F.R. §:w.:~. Sl'e chap. 9, p. B59. 

111 See chap. rn. p. 48B. 

112 29 C.F.R. § 34.23 (1994). See chap. 9, pp. 359-60. 
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limited English proficiency.113 The language of 
the JTPA regulations with respect to data collec
tion requirements114 and the obligations of Gover
nors for JTPA State-funded programs115 is 
stronger than the standard requirements of the 
Title VI regulations.116 

The Department of Agriculture has issued an 
order among its agency heads requiring an as
sessment of proposed Federal programs before 
the agency heads implement them.117 The agency 
heads must identify and address the civil rights 
implications of a proposed agency action, such as 
the granting of Federal funds for a particular 
project, before they carry out that action. The 
Department of Education requires each applicant 
for financial assistance to provide a description of 
the measures it wi11 take to ensure equal access to 
or participation in the federally assisted project or 
activity.118 Both of these requirements are useful 
in identifying programs or projects that will have 
disparate effects on potential beneficiaries, par
ticipants, or affected communities. They serve as 
preventive tools in ensuring compliance with 
Title VI. 
Recommendation: The Federal agencies should 
consider adapting the provisions in the Depart
ment of Labor's JTPA nondiscrimination regula-

113 29 C.F :R. § 34.2;! (1994). Bee chap. 9, p. 383. 

114 29 C.F.R. § 34.24 (1994). See chap. 9, p. 383. 

115 29 C.F.R. §§ 34.30-34.34 (1994). See chap. 9, p. 383. 

tions as a means of ensuring that States fulfill 
their responsibilities to enforce Title VI in State
and local-administered programs. The agencies 
also should examine the Department of Agricul
ture's internal order and the Department of Ed
ucation's preaward requirement and adopt sim
ilar provisions to strengthen their Title VI im
plementation and enforcement programs at the 
preaward stage. 

Internal Regulations for Decentralized Title VI 
Enforcement Programs 
Finding: Three of the Federal agencies119 re
viewed in this report have decentralized Title VI 
enforcement programs. These agencies have a 
primary civil rights office that serves as an "um
brella" office that coordinates, monitors, and eval
uates the civil rights enforcement efforts of the 
subagencies, specifically the agency heads within 
the Department of Agriculture, 120 the bureaus 
within the Department of Interior,121 and the 
modal administrations within the Department of 
Transportation.122 The agencies have Title VI reg
ulations issued by the primary civil rights offices 
within the agencies. However, only two123 of the 
three agencies have internal orders specifying the 
roles and responsibilities of their respective sub
agencies. Both the Department of Agriculture's 

116 These provisions are discussed in more detail under "Oversight of Continuing State Programs." See pp. 665-67 of thii;; 
chapter. 

117 See chap. 7, pp. 258-59. 

118 See chap. 5, p. 198. 

119 USDA; DOI; and DOT. See table 15.1. HHS' Title VI program is at least partially decentralized. HHS indicated that its 
Operating Divisions. has some Title VI responsibilities, although the Commission found no evidence that the Operating 
Divisions maintained independent civil rights enforcement offices. See chap. 6, p. 220. 

120 These include the Food and Nutrition Service, the Farmers Home Administration, and the Soil Conservation Service. 

121 The bureaus with delegated Title VI enforcement responsibilities include the Fish and Wildlife Service (hereafter cited as 
FWS), the National Park Service (hereafter cited as NPS), and the Bureau of Reclamation (hereafter cited as BR). 

122 These include the Federal Aviation Administration, the Federal Highway Administration, the Federal Railroad Adminis
tration, ihe Federal Transit Administration, the National Highway Traffic Safety Administration, the Research and Special 
Programs Administration, and the U.S. Coast Guard. 

12:i USDA and DOT. 
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Departmental Regulations124 and the Depart
ment of Transportation's directives125 serve as 
models of how an agency can coordinate its decen
tralized Title VI enforcement program to ensure 
that all the subagencies within the department 
enforce Title VI consistently. Both discuss the 
roles of the primary civil rights offices in oversee
ing, coordinating, and monitoring the agency 
heads.and modal administrations. Both describe 
the agency heads and modal administrations' spe
cific responsibi1ities in conducting enforcement 
activities. They demonstrate at least the founda
tion for an adequate decentralized Title VI pro
gram. 

One of the benefits of a decentralized Title VI 
enforcement program is that the subagencies' 
civil rights offices can conc_entrate on issuing reg
ulatory guidelines tailored to the specific pro
grams. For example, the Food and Nutrition Ser
vice in the Department of Agriculture operates 
under its own instructions. These instructions 
describe the agency head's civil rights enforce
ment procedures and responsibilities to enforce 
civil rights laws. They go beyond the Department 
of Agriculture's Title VI regulations in that they 
have specific provisions for each of its major fed
erally assisted programs providing guidance on 

nondiscrimination in the programs and describ
ing responsibilities and procedures tailored to 
how the programs operate.126 Other subagen
cies127 have similar regulatory guidelines, al
though many128 do not. Of the subagencies that do 
issue their own instructions describing the non
discrimination requirements and procedures for 
enforcing civil rights in their programs, none in
cludes standards for compliance. Consequently, 
the civil rights and program staffs who perform 
compliance reviews, as well as the applicants and 
recipients reviewed, have no guidance on what 
criteria establish compliance or indicate non
compliance. 
Recommendation: All agencies with decentral
ized enforcement programs should ensure that, in 
addition to having Title VI regulations, they pro
vide regulatory guidance to subagencies, deline
ating the role of the primary civil rights office in 
relation to the role of each subagency's civil rights 
enforcement program. These directives and or
ders should provide agencies with sufficient over
sight, coordinating, and monitoring abilities to 
ensure that external civil rights laws are enforced 
agencywide. They also should impose require
ments on subagencies to establish outreach and 
education and staff training programs, develop 

124 The Department of Agriculture's Departmental Regulations supplement the Department's Title VI regulations. For example, 
Departmental Regulation 4330-1 establishes policy, provides guidance to the agency heads on compliance reviews, requires 
the agency heads to have a compliance review system, and gives the agency heads responsibility for preparing an annual 
Civil Rights Implementation Plan. It also contains an appendix which specifies what the agency heads should consider in 
determining an applicant/recipient's compliance status. The appendix also requires a system of collecting and reporting 
program participation data. U.S. Department of Agriculture, Office of Advocacy and Enterprise, Departmental Regulation 
4330-1, "Departmental Policy for Program Compliance Reviews," June 27, 1986. See chap. 7, pp. 258-59. 

125 DOT Order 1000.12 coordinates the modal administration's Title VI enforcement activities. For example, DOT Order 
1000.12 details the responsibilities of the Department's Office of Civil-Rights which include developing and disseminating 
policy; preparing uniform regulations, guidelines, and program directives; reviewing and evaluating modal administrations' 
activities and compliance with DOT orders; providing leadership, guidance and assistance to the modal administrations, 
arid overseeing complaint processing. See chap. 14, p. 508. 

126 See chap. 7, pp. 278-79. 

127 SPe FmHA, chap. 7, pp. 298-99 Gnstruction 1901-E); SCS, chap. 7, pp. 313-18 (General Manual 280, Part 405); FHWA, 
chap. 14, pp. !544-46; USCG, chap. 14, pp. 600-01. 

1211 FAA, chap. 14, pp. n2H-2H; FRA, chap. 14, pp. 557-58; FTA, chap. 14, p. 571; NHTSA; chap. 14, p. 584; RSPA, chap. 14, 
p. ii!¾a. Thc:-c modal administrations that do not have their own Title VI-related regulations operate under DOT's general 
Tille VI regulations and DOT Order 1000.12. DOI provided no indication that its three bureaus with civil rights enforcement 
responsibilities, NPS, FWS, and BR, maintain separate regulatory guidelines. Similarly, HHS did not provide any evidence 
that its operating divisions issued program-specific guidelines or regulations relating to civil rights enforcement responsi
hilities. 
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systems of data collection and analysis, provi_de 
technical assistance, and develop compliance re
view processes. They should provide guidance on 
handling findings of noncompliance, imposing 
sanctions, and affording remedies. The agencies' 
directives and orders also should impose certain 
reporting requirements on subagencies so that 
agencies can structure thorough desk-audit re
view processes. These types of directives and or
ders will ensure that subagencies have the foun
dations for strong civil rights enforcement pro
grams. Finally, each subagency should issue its 
own directives, orders, or instructions that list 
program-specific requirements for compliance 
with Title VI. 

Guidelines, Policies, and Procedures 

Guidelines 
Finding: No agency is in compliance with the 
requirement that agencies publish Title VI guide
lines for each of their federally assisted pro
grams.129 Some agencies130 do not have Title VI 
guidelines for any of their federally assisted pro
grams. Others have issued guidelines for one or 
more of their programs, but not for all of them.131 

The failure of Federal agencies to develop Title VI 
guidelines for all federally assisted programs is 
problematic, since such guidelines communicate 
detailed instructions on Title VI enforcement ef
forts. Without this guidance, Federal agencies 
have no written direction on tailoring their Title 
VI enforcement activities to specific programs. 

Three agencies have comprehensive guidelines 
that serve as useful models. The Department of 

129 28 C.F.R. 42.404(a) (1994). See chap. 4, pp. 164-65. 

Housing and Urban Development's "Guidance for 
FHEO Review of HOME Investment Partner
ships Program Descriptions" provides civil rights 
staff with an overview of the HOME program; 
outlines the responsibilities of civil rights staffin 
reviewing HOME program descriptions submit
ted by applicants; lists the civil rights laws and 
regulations relevant to the HOME program; in
structs civil rights staff to provide technical assis
tance to applicants, including informing them 
about all relevant civil rights laws and regula
tions; and provides detailed guidance on what to 
consider in their civil rights review of applicants' 
program descriptions.132 The Department of 
Labor's "Equal Opportunity Guidebooks" for the 
JTPA program and for State employment security 
agencies explain relevant civil rights laws. They 
also provide indepth explanations of the data col
lection and analysis process, with specific exam
ples related to the job placement and referral 
programs and the unemployment insurance pro
gram. In their descriptions of compliance review 
and complaint investigation procedures, they 
offer program-specific examples of specific in
stances of discrimination. The "Equal Opportu
nity Guidebook" for the JTPA has a section dis
cussing and illustrating the implications of the 
Civil Rights Restoration Act for Title VI cover
age.133 Finally, the Federal Transit Administra
tion's "Title VI Program Guidelines for Urban 
Mass Transportation Administration Recipients" 
provides information on covered programs, data 
collection and reporting requirements, monitor
ing procedures for transit providers, types of 

tan Agencies that have not issued Title VI guidelines for any oftheir programs include: HHS, chap. 6, p. 224; USDA, chap. 7, p. 
259; EPA, chap. 11, p. 428; SBA, chap. 12, p. 459; OJP, chap. 13, pp. 48~4. 

131 DOEd has published guidelines for its vocational education assistance programs. See chap. 5, p. 193. HUD-has distributed 
numerous procedural and policy guidance related to Title VI generally and to certain HUD-sponsored programs. See chap. 
8, p. 332. DOL has issued guidelines for its JTPA program and guidebooks for State employment security agencies and Jobs 
Corp. See chap. 9, pp. 359-60. DOI has issued guidelines for its land and water conservation fund program, national register 
program, and Bureau ofLand Management's federally assisted programs. See chap. 10, p. 393. 

132 See chap. 8, p. 332. 

133 See chap. 9, pp. 359-60. 
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compliance reviews, remedial actions and en
forcement procedures,. Title VI discrimination 
complaints, and public information require
ments.134 

Recommendation: To comply with DOJ's coor
dination regulations, each Federal agency, at a 
minimum, should publish guidelines for each type 
of federally funded or federally conducted pro
gram under its jurisdiction. The guidelines should 
describe the nature of Title VI's coverage with 
respect to the Federal program and discuss the 
broadened coverage that the Civil Rights Restora
tion Act of 1987 restored. The guidelines also 
should define and set minimum standards for 
methods of enforcement relating to each type of 
Federal program. They should provide examples 
of prohibited practices in the context of the partic
ular type of program and specify required or sug
gested remedial action. The guidelines should 
provide program-specific explanations ofrequire
ments for employment-related practices covered 
under Title VI. Finally, the guidelines should out
line basic formats for conducting thorough self-as
sessment reviews of agencies' civil rights enforce
ment programs and for establishing short-term 
and long-term strategies based on these self
studies. 

Each Federal agency should issue guidelines 
for providing oversight and monitoring of State 
Title VI compliance and enforcement activities. 
The guidelines should reflect the existence of a 
Federal and State partnership in which the Fed
eral agency maintains ultimate responsibility for 
compliance of primary State recipients and State 
subrecipients with Title VI. The guidelines must 
clearly specify the responsibilities of State recipi
ents. The guidelines should include State-specific 
methods of administration and provide detailed 
guidance on compliance and enforcement proce
dure~, including investigative methods, remedies 
and sanctions, and systems of data collection and 

134 See chap. 14, p. 571. 

135 See chap. 5, pp. 193-96. 

analysis. They should specify the type ofinforma
tion for each Federal program that the State 
agencies and recipients must collect for evalua
tions of compliance with Title. VI. The guidelines 
should offer examples of the kinds of information 
that signal potential noncompliance with Title VI, 
and they should provide other instructional assis
tance on analyzing data so that subtle forms of 
discrimination can be identified. The guidelines 
should explain clearly the Federal agencies' role 
with respect to oversight and monitoring of State 
activity and the Stat~s' obligations to Federal 
agencies. They should al!:!O establish compliance 
and enforcement standards for both Federal and 
State agencies' civil rights enforcement efforts 
with respect to each Federal program. With re
spect to Federal agencies' civil rights enforcement 
activities, this type of guidance usually is found in 
procedural manuals for Federal civil rights staff; 
however, guidelines also may be used for this 
purpose. To ensure that both Federal and State 
agencies understand that these guidelines are 
minimum standards, rather than unrealistic 
goals, Federal agencies should make reference to 
these guidelines in their Title VI regulations. 

In addition to offering guidance on the basic 
structures and operations of Federal and State 
agencies' Title VI programs, guidelines also 
should serve as a means .by which agencies pro
vide leadership "'on specific topical issues. All 
agencies should issue civil rights guidelines on 
issues such as racial incidents, racial harassment, 
hostile racial environments, and environmental 
equity. Such guidelines will assist civil rights en
forcement staffs in dealing with complaint inves
tigations on these issues. 

Policies 
Finding: With the exception of the Department 
of Education, which regularly issues detailed pol
icy statements,135 none of the Federal agencies 
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reviewed engages actively in development and 
dissemination of Title VI policy on a regular 
basis.1ai; The fajlure of those agencies to develop 
active Title VI policy programs leaves Federal 
and State agency compliance staffs and federally 
funded program recipients and participants un
certain of how Title VI applies to each federally 
assisted program, particularly in emerging policy 
areas. In addition, in light of Executive Order 
12,250's mandate that agencies issue "appropri
ate implementation directives ... in the nature of 
policy guidance," the lack of policymaking efforts 
by Federal agencies constitutes a significanqnad
equacy in their Title VI programs.137 

The Department of Education's activities in 
providing policy guidance are exemplary. For ex
ample, in 1990 the Department of Education reis
sued a May 1970 memorandum on the identifica
tion of discrimination and denial of services on the 
basis of national origin and a 1985 policy docu
ment outlining the Office for Civil Rights' (OCR) 
compliance procedures for language minority stu
dents.138 In 1991 the Department issued a policy 
update on the same topic designed to guide OCR's 
compliance reviews of federally assisted pro
grams for students with limited English profi
ciency.139 In March 1994, OCR issued guidance on 
procedures and analysis that it would use in in
vestigating issues related to racial harassment of 
students at educational institutions. 140 These ex
amples are only a few of'many demonstrating the 
Department of Education's active role in develop
ing policy guidance. The volume of the Depart
ment of Education's activities in this area is ap
parent from its use of a computerized "Policy 

Codification System" to maintain all its letters of 
findings that constitute new policy.141 

Recommendation: All Federal agencies should 
institute comprehensive policy development pro
grams similar to that of the Department of Edu
cation. The programs will enable agencies to gen
erate policy statements aimed at eliminating all 
barriers to full participation in or equal access of 
all individuals to federally assisted programs. 
These policy statements should react to and con
sider input from regional offices, State offices, 
recipients, and potential affected parties. The 
goal must be to identify issues of concern relating 
to Title VI that arise from letters of inquiry re
ceived by the agencies or surveys, onsite evalua
tions, or complaint investigations conducted by 
the agencies. The policy statements should clarify 
the meaning and intent of Title VI compliance 
with r:espect to different types of Federal pro
grams. They also should serve as a means by 
which the agencies define their positions on com
plex or controversial issues related to Title VI. 
They should provide program-specific examples of 
the types of practices prohibited by Title VI. 

The agencies should develop a system for regu
larly distributing policy statements to Federal 
and State civil rights enforcement staffs and re
cipient and subrecipient staffs as soon as the 
policies are issued. The agencies should compile 
the policy statements to develop a record over 
time. Finally, the agencies should publicize their 
policy statements through workshops, seminars, 
conferences, community meetings, and appropri
ate civil rights publications to make beneficiaries, 

136 Although no other Federal agencies reviewed have been as active as the Department of Education in issuing Title VI policy, 
the Department of Housing and Urban Development shows signs of beginning a policy development program. However, it 
has yet to issue any written policy statements interpreting Title VI or develop a system for disseminating policy statements. 
SP.e chap. 8, p. 334. 

137 Exec. Order No. 12,250, 3 C.F.R 298, § 1-402 (1980), reprinted in 42 U.S.C. § 2000d-1 note (1988). See chap. 4, p. 165. 

138 See chap. 5, p. 194. 

139 See ibid. 

140 See ibid.. p. 195. 

141 See ibid., p. 196. 
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program participants, and the public generally 
aware of the agencies' policy positions. 

Procedures 
Finding: At least one agency has not issued spe
cific procedures or compliance manuals to aid in 
the daily operation of Title VI enforcement.142 Of 
the agencies that have issued such procedures or 
compliance manuals, the adequacy of their proce
dures and/or manuals varies considerably from 
agency to agency. Some agencies' procedures ?r 
procedures manuals have not been updated 1_n 
more than a decade.143 Others have updated their 
procedures manual recently, but the manuals are 
limited to covering complaint investigations and 
compliance reviews and do not describe proce
dures for other Title VI enforcement elements, 
such as community outreach and education and 
technical assistance. 144 

The Small Business Administration's Stan
dard Operating Procedures, which currently are 
under revision, are comprehensive and could 
serve as a model to other agencies in most re
spects. They cover almost every aspect of a Title 
VI enforcement program: compliance procedures, 
compliance coordination and delegations, out
reach and education, data and information collec
tion compliance reviews, complaints, complaint 
inv:stigations, procedures for achieving volun
tary compliance, technical assistance, and re~ord 
management.145 In addition, they have sections 
tailored to the type and size ofbusinesses and one 
section devoted to reviews of program offices dis
tinct from reviews of businesses and other recipi
ents. 

A few agencies have procedures individually 
tailored for their different federally assisted pro
grams.146 The Department of Health and Human 
Services addresses preaward reviews for medi
care providers and procedures for implementing 
block grant compliance programs.147 The Depart
ment of Agriculture's Departmental Regulation 
4330-1 discusses the different types of compliance 
reviews specific to programs administered by the 
Department. In addition, the Food and Nutriti?n 
Service has specific instructions for each of its 
major federally assisted programs.148 The Depart
ment of Housing and Urban Development has 
produced technical guidance memoranda and 
manuals on . conducting compliance reviews of 
public housing authorities and low-income hous
ing programs. One of its manuals provides de
tailed instructions on evaluating evidence gath
ered during onsite investigations, analyzing sta
tistical program data, preparing investigative 
reports, effecting early compliance resolution, 
and monitoring recipient performance.149 

The absence of up-to-date, comprehensive, and 
specifically tailored procedures or procedures 
manuals presents problems for Federal agencies' 
Title VI enforcement programs. Specifically tai
lored procedures are necessary to accommodate 
the variety and complexity of the many federally 
assisted programs. The need for comprehensive 
procedures that cover all aspects of a Title VI 
enforcement program is crucial. Without such 
procedures, agencies' Title VI enforcement may 
be of poor or uneven quality, and recipients may 
be unable to obtain necessary information to help 
them ensure that they are in compliance. The 

142 OJP wit-hin the Department of Justice does not have specific Title VI enforcement procedures or compliance manuals, 
although iLs staffhas begun research to develop a procedures manual. See chap. 13, p. 484. 

143 HUD, chap. 8, p. 332; DOI, chap. 10, p. 394; EPA, chap. 11, p. 428. 

144 DOE, chap. 5, p. 196. 

145 Small Business Administration, Office of Equal Employment Opportunity and Compliance, Civil Rights Complianc~t::f 
Business Administration Standard Operating Procedure, section 90, No. 30, Rev. 2, July 20, 1984. See chap. 12, PP· · 

l46 DOL's guidelines appear to function as both guidelines and program-speeific procedures manuals. 

147 See chap. 6, pp. 225-26. 

148 See chap. 7, pp. 258-59, 279. 

149 See chap. 8, p. 333. 

644 



failure by most agencies to draft updated, exten
sive, and tailored procedures is a deficiency in 
their Title VI programs. 
Recommendation: All Federal agencies must 
issue updated procedural manuals tailored to the 
agencies' programs. The manuals should be com
prehensive and detailed, addressing each facet of 
the Title VI enforcement program. These manu
als should make distinctions between federally 
administered or conducted programs and those 
managed by State and local recipients. The proce
dural manuals should address agencies' efforts at 
performing enforcement efforts, compliance re
views of recipients and other institutions; and 
activities in oversight, coordination, and monitor
ing of State-administered programs. For example, 
the manuals should detail procedures for conduct
ing performance evaluations of State and local 
agencies that perform the enforcement and com
p1iance activities for recipients and subrecipients. 

Specifically, the manuals should serve as step
by-step guides on performing thorough preaward 
and postaward desk-audit reviews. They should 
discuss the types of information to consider at 
both the pre- and postaward stages for each type 
of federally assisted or conducted program. They 
should offer guidance on how the information 
should be analyzed and provide specific examples 
of information that indicates possible or actual 
noncompliance with Title VI. Similarly, the sec
tion on onsite reviews should specify the types of 
individuals and entities that must be consulted at 
the local sites with respect to each type of Federal 
program. They should offer preparatory steps for 
interviewing and assessing the recipients, State 
or local agencies, or other institutions; provide 
minimum standards on the type of information 
that should be collected; and give guidance on 
analyzing the information collected. The sections 
on complaint investigations, outreach and educa
tion efforts, technical assistance, and .data collec
tion and analysis should be equally specific so 
that civil rights staff members will have a full 
understanding their duties. By providing this 

llill USDA and DOT. 

type of specific information, these manuals can 
function as both procedural and training manuals 
for civil rights staff members. When the manuals 
are supplemented with extensive training pro
grams and workshops, Federal agencies will en
sure that their enforcement and compliance pro
cesses identify instances of noncompliance and 
discriminatory practices to the maximum extent 
possible. The agencies also should include proce
dures addressing planning efforts and self-assess
ment reviews to ensure that these activities are 
not overlooked. 

Guidelines, Policies, and Procedures in 
Decentralized Title VI Enforcement Programs 

Finding: The activity of a Federal agency's pri
mary civil rights office in promulgating Title VI 
guidelines, policies, and procedures is crucial 
when that agency has a decentralized Title VI 
enforcement program. Because a department's 
primary civil rights office generally serves as an 
"umbrella" office to oversee, coordinate, and mon
itorthe Title VI programs within the subagencies, 
the development of guidelines, policies, and pro
cedures provides a means of ensuring that the 
agency heads, bureaus, and modal administra
tions have foundations for creating effective Title 
VI programs that are consistently effective 
throughout the entire agency or department. 

Two150 ofthe three agencies with decentralized 
enforcement programs have materials that pro
vide guidance to their respective agency heads 
and modal administrations. The Department of 
Transportation's Order 1000.12 describes the 
core elements that each modal administration's 
civil rights enforcement program must contain. 
The order is a comprehensive volume of seven 
chapters stating the purpose of the modal ad
ministrations' Title VI programs, distinguishing 
the Department and modal administrations' civil 
rights responsibilities, providing guidance on the 
different types of employment practices prohib
ited by Title VI, and specifying procedures and 
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standards for each type of compliance· and en
forcement activity. 151 

Similarly, the compliance review manual of the 
Office of Civil Rights Evaluation (OCRE) at the 
Department of Agriculture is comprehensive. It 
offers guidance to OCRE staff on how to conduct 
compliance reviews and interviews of the agency 
heads. It also specifies the type of information 
that OCRE staff should collect and report when 
evaluating agency heads' performance. One chap
ter in the compliance review manual defines 
clearly the responsibilities of the agency heads 
and describes basic elements that agency heads 
should include in their civil rights enforcement 
programs. The guidance that this chapter pro
vides on data collection is exemplary. It states 
that the agency heads' data coUection systems 
should "identify eligible populations ... document 
the quantity and quality of benefits and services 
delivered to all groups ...obtain data on all signif
icant aspects of program participation including 
representation of minorities and women on local 
committees, boards and councils."152 It also lists 

minimum standards for agency heads' data collec
tion and analysis.153 This type of guidance on data 
collection serves as a model not only to agencies 
with decentralized Title VI enforcement pro
grams, but to all Federal agencies enforcing Title 
VI. 

Of the subagencies, only some154 issue Title VI 
guidelines, policy, and procedures, and few155 do 
so on a continuous and active basis. The lack of 
activity among .the subagencies could be attrib
uted to both the lack of foundation that some 
agencies have provided for their subagencies and 
the agencies' failure to supervise the subagencies 
actively. Although some agencies and subagen
cies have implemented the underpinnings neces
sary for sound Title VI enforcement programs, 
none has a program adequate for the needs of its 
decentralized structure. 
Recommendation: All Federal agencies with 
decentralized enforcement programs should issue 
detailed procedures manuals. These manuals 
should distinguish between the functions of the 
agency's primary civil rights office and the 

151 U.S. Department of Transportation, Order 1000.12, "Implementation of the Department of Transportation Title VI Program, 
"Jan. 19, 1977, pp. I-3-I-4. See chap. 14, pp. 510-11. • 

152 U.S. Department of Agriculture, Office of Civil Rights Enforcement (Office of Advocacy and Enterprise), Equal Opportunity 
Services, Civil Rights Compliance Review Manual, Chapter 4-USDA Programs (no date) (hereafter cited as USDA/OCRE 
(OAE), Civil Rights Compliance Review Manual). See chap. 7, pp. 258-59. 

153 According to those standards, the agency heads should: 1) collect participation data by race, sex, national origin, and 
handicap for all federally assisted and federally conducted programs and activities; 2) evaluate programs to determine the 
number of beneficiaries by race, sex, national origin, and handicap; 3) identify potential beneficiaries and applicants by race, 
sex, and national origin; 4) analyze applicable census data; 5) analyze participation data to determine whether minorities, 
women, and persons with handicaps are being adequately served in proportion to their availability and eligibility; 6) analyze 
representation on planning and advisory bodies to determine whether minorities, women, and persons with disabilities are 
adequately represented; 7) assess evaluations to determine whether minorities, women, and persons with disabilities are 
treated differently in eligibility, membership, enrollment, admission, and other requirements for participation in USDA 
programs; and 8) implement affirmative steps to correct any deficiency in underrepresentation of programs. USDA/OCRE 
(OAE), Civil Rights Compliance Review Manual, p. 35. See chap. 7, pp. 258-59. 

154 FNS, chap. 7, pp. 378-79; FmHA, chap. 7, pp. 298-300; SCS, chap. 7, pp. 313-14; FAA, chap. 14, p. 528; FHWA, chap. 14, 
pp. 545-46; FTA, chap. 14, p. 511 (The FTAhas Title VI guidelines, but provided no policy statements or procedures manuals 
to the Commission.); USCG, chap. 14, p. 601 (The USCG indicated that it has a Title VI Standard Operating Procedures 
guide but did not provide a copy to the Commission.). 

155 FNS, chap. 7, pp. 278-79; FHWA, chap. 14, pp. 545-46 (The FHWA issued its own Title VI guidelines, Title VI Implementa
tion Guide, which is designed to highlight Title VI issues most likely to arise in federally funded highway programs; defiµe 
the roles and responsibilities ofregional civil rights and program offices and their staffs; outline required elements of State 
Title VI plans; and provide guidance on the ntjnimum documentation necessary to substantiate Title VI implementation 
adivities. The Federal Highway Administration also is preparing a Title VI handbook and instructional manual and in 
recent years has issued several policy statements on Title VI. Its efforts are commendable and can serve as a model to other 
subagencics.). 
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subagencies.' civil rights obligations. At the 
agency level, the manuals should discuss proce
dures for oversight, coordination, and monitoring 
of subagencies' civil rights enforcement activities. 
For example, the manuals should describe the 
steps involved in systematic inspections and eval
uations of subagencies' civil rights enforcement 
programs, and they should list schedules indicat
ing how often these activities should occur. The 
manuals also should dh;cuss the type of informa
tion that the agency's civil rights office should 
consider in desk-audit evaluations of their sub
agencies. 

Through guidelines, the agencies' civil rights 
offices should provide definitive guidance on 
structuring effective civil rights enforcement pro
grams, and they should establish standards with 
regard to each compliance or enforcement activity 
for their subagencies' Title VI p;rograms. They 
also should provide subagencies with assistance 
and guidance in their planning. For example, they 
should establish the foundations for an advisory 
workshop or session in which the agency civil 
rights office works directly with the subagency 
civil rights office. Through these workshops or 
sessions, the agencies can ensure that civil rights 
enforcement planning is tailored strategically to 
consider priority issues and efficient allocation of 
resources. The subagencies' civil rights programs 
will benefit from the knowledge and experience 
that the agency civil rights office gains in working 
with other subagencies' planning strategies. Fur
thermore, the agency civil rights office will be
come involved actively in planning the actual 
Title VI enforcement activities and overseeing 
civil rights enforcement efforts agencywide. 

The agency's civil rights office should have an 
active and comprehensive policy program that 
communicates regularly with the subagencies to 
keep them informed of agencywide developments. 
The communication also will allow subagencies to 
provide feedback on how a proposed agencywide 
policy statement or position will affect the sub
agencies' federally funded and conducted pro
grams. This process will ensure that the subagen
cies have a uniform understanding of the agency's 
policy positions. 

At the subagency level, the procedures manu
als should have the same specificity as procedures 

for the agencies that do not have a decentralized 
Title VI enforcement program. They should pro
vide step-by-step guidance on conducting compli
ance and enforcement activities; implementing 
outreach and education, technical assistance, and 
staff training programs; and developing compre
hensive systems of data collection and analysis. 

Process of Title VI Enforcement 
An effective Title VI enforcement program re

quires agencies to pursue actively a number of 
key enforcement activities. Only one agency, the 
Department of Education, has demonstrated a 
strong commitment to Title VI civil rights im
plementation, compliance, and enforcement. 
Most of the other Federal agencies reviewed are 
active in certain activities, such as conducting 
complaint investigations; however, they lack well
rounded and developed Title VI programs. Fed
eral agencies, however, including the Department 
of Education, have not used two important en
forcement tools, preaward reviews and postaward 
desk-audit reviews, for all of their federally as
sisted programs. Furthermore, most agencies do 
not devote sufficient resources to outreach and 
.edu,cation, and they do not have formal staff de
velopment and training programs in civil rights 
laws, theories, and enforcement procedures, and 
in Title VI in particular. These areas are critical 
ifTitle VI programs are to be successful. 

Compliance Reviews 

Preaward Reviews 
Finding: Preaward reviews serve two useful pur
poses. First, they allow Federal agencies to en
sure, before they disburse funds, that their recip
ients are in compliance with technical require
ments. Second, they can help inform the agency 
as to whether its programs are reaching all appli
cants, potential participants, beneficiaries, and 
the affected communities. Some Federal agencies 
use preaward reviews, in a limited way, to serve 
the first purpose. They sometimes, but very 
rarely, conduct adequate reviews of applicants to 
determine whether they are in compliance with 
technical deficiencies. However, agencies never 
appear to use preaward reviews for the second 
purpose. They never review recipients to assess 
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their federally assisted programs' impact on mi
nority communities. 

Some agencies and subagencies do not conduct 
any preaward reviews. l!iH Of those Federal agen
cies that conduct preaward reviews, most gen
erally do so for only one of their federally assisted 
programs157 or only selected recipients,158 proj
ects,159 or facilities. 160 In addition, most agencies 
that conduct preaward reviews indicated that the 
number of reviews has declined over time.161 

Despite the Department of Justice's view that 
preaward desk-audit reviews do not include rou
tine reviews of assurance forms and other docu
ments to ensure that they have been properly 
completed,162 at least one Federal agency163 and 
two subagencies164 have preaward review pro
cesses that involve merely confirming that recipi
ents and subrecipients have submitted their as
surance forms. 

However, some agencies' preaward review pro
cesses are more involved. 165 For example, the De
partment of Education's desk-audit reviews con-

sist of more than just the review of application 
materials submitted. Staff make telephone calls 
to the applicants to collect any additional infor
mation needed. During these calls, staffalso pro
vide technical assistance and occasionally negoti
ate voluntary compliance.166 The Federal Transit 
Administration considers all the information pro
vided by applicants, as well as findings and rec
ommendations from previous reviews, corrective 
actions taken by applicants, and other informa
tion such as applicants' Title VI self-assess
ments.167 

Generally, most Federal agencies have not 
placed adequate emphasis on indepth preaward 
reviews in their Title VI compliance and enforce
ment programs. As a result, many Federal agen
cies are disbursing billions of dollars of Federal 
financial assistance without an effective system 
to ensure that all recipients of these funds are in 
compliance with Title VI and that program funds 
are being distributed equitably. 

!!in Se.e DOL, cJlap. 9, pp. 362-66; SBA, chap. 12, pp. 461-62; FHWA, chap. 14, pp. 546-47; NHTSA, chap. 14, p. 584. See table 
15.4. 

J!i7 DOEd, chap. !i, p. 197; HHS, chap. 6, p. 226; EPA, chap. 11, p. 429 (State revolving funds program). See table 15.4. 

lii8 Se,, FNS. chap. 7, pp. 280-81 {The FNS generally conducts preaward reviews only for programs in which a high degree of 
turnover exists.) Sr,, table lfi.4. 

l!iH The FMHA nnly performs preaward reviews for water and waste facility loans and other utility-type projects. See chap. 7, 
p. :-Jill. See. tahle 15.4. 

Hill HHS, chap n, pp. 226-28. See table 15.4. 

IHI SPP EPA, chap. 11, pp. 4W-:-10;; USCG, chap, 14, p. 601. But see FRA, chap, 14, p. 558; FTA, chap, 14, pp. 571-72. See table 
15.4. 

162 See, e.g., James P. Turner, Acting Assistant Attorney General, Civil Rights Division, U.S. Department ofJustice, memoran
dum to Civil Rights Directors, "Guidelines for the development of FY 1994 civil rights implementation plans and supporting 
workload and performance data," Sept. 7, 1993, p. 18. See chap. 4, p. 171. 

163 See. OJP, chap.13, pp. 484--85 (for contracts of$500,000 or more). 

164 See SCS. chap. 7, pp. 314-15; RSPA, chap. 14, pp. 593-94. 

JH!i See DOEd, chap. 5, p. 197; HUD, chap. 8, pp. 334--35 (HUD issues separate notices specific to certain programs that provide 
insl,ructinns for its civil rights staff on conducting preaward reviews. They provide overviews of the programs, outlines of 
the staffs responsibilities in conducting desk-audits, lists of the civil rights laws and regulations relevant to the program. 
They instruct staff to provide technical assistance to applicants.); EPA, chap. 11, pp. 429-30 (The EPA's use ofpreaward 
compliance review forms provides more spec;ific information than assurance forms.); FAA, chap. 14, p. 528; FTA, chap. 14, 
pp. 571-72. 

166 See chap. 5, pp. 197-98. 

167 See chap. 14, pp. 571-72. 
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TABLE 15.4 
Federal Agencies' Title VI Enforcement Activity 

Outreach Deficiencies. 
Preawsrd Postawsrddesk- Postawsrd onsite Coniplaii1t Teclricsl Ind ninaies. 
reviews a.dt reviews C01111Jiaitce reviews invesligaliolis assistmce education and sanctions 

DOE Magnet schools None, except in Onsite compliance Escalating number Active program Active program Active use of 
assistance pro- conjunction with reviews a priority, of complaints- of technical of outreach enforcement 
gram only. onsite compliance but large number 5,000 in FY 1993; assistance. and education. tools, including 
General Education reviews. of complaints prevents one-quarter were Technical negotiating 
Provisions Act of DOE from doing many. Title VI. New assistance voluntary com-
1994 gave DOE Reviews based on complaints res- targeted to pliance, admin-
broad new priority issues chosen olution manual priority issues istrative pro-
authority to do by Asst. Secretary published in 1993 chosen by Asst. ceedings, and 
preaward reviews. based on strategic plan. in effort to enhance Secretary litigation. 

DOE trying to increase complaints pro- based on 
number of reviews-44 cessing efficiency. strategic plan. 
Title VI reviews in 
FY 1993. 

HHS Preaward reviews Very few done. Declining number of Complaint-driven Limited. Limited, Little use of 
for new medicare reviews-12 initiated enforcement-more Community input administrative 
facilities only. in FY 1993. than three-quarters obtained in proceedings or 

of OCR's resources. preparation of litigation. 
More than 1,000 HHS strategic 
complaints each plan. 
year. HHS revising 
investigative pro-
cedures manual to 
streamline com-
plaint processing. 

USDA 
FNS Done for programs No distinction made States review recipients; Memorandum of Regional staff Limited. Limited. 

with high degree between desk-audit FNS reviews States. understanding with provide technical 
of recipient tum- and onsite reviews; USDNOCRE gives assistance to 
over only, e.g., most are onsite. FNS responsibility States. 
ROAP programs. of processing 

complaints and 
referring them to 
USDNOCRE with a 
recommended finding. 

0) 
ti:-. 
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TABLE 15.4 (continued) 
Federal Agencies' Title VI Enforcement Activity 

Pmawanl Postawanldesk Postawad onsite Complaint Technical 
Outreach... Deficiencies. 

nimedies, 
reviews a.dtreviews COllipialC8 reviews mresligatiolis assistDnce education and sanctions 

USDA (continued) 
FMHA Done for water and None. Done by program 153 complaints Limited. Limited. No information 

waste facility loans personnel. One-third received in FY provided. 
and other utility of recipients reviewed 1993. 
projects only. each year-6,000 

reviews. 

scs Limited reviews No distinction made 554 postaward reviews One Title VI com Upon request. Active. Limited. 
by district between desk-audit done in FY 1993. plaint recP.ived 
conservationists. and onsite reviews. in FY 1993. 

HUD 8,931 reviews None. Until recently, limited Complaint workload Limited. Limited. Recent 
in FY 1993; to public housing dominated by fair increased 
probably cursory authorities. Small housing complaints; activity. , 
reviews. number of reviews (43 205 Title VI com

in FY 19931 compared plaints received 
to number of recipients in FY 1993. 
(over 25,000). 

DOL None. None. Doing fewer Title VI Number of Trtle VI Limited. Active technical Almost no use 
compliance reviews complaints received Recipients are assistance of admin
·15 in FY 1993. decreasing-84 in required to do program for State istrative 

FY 1993. New com- outreach and and local staff. sanctions and 
plaint intake unit education for litigation. 
and tracking system JTPA program. 
expected to improve 
complaint processing. 

DOI Few Title VI Limited. Regular provision Limited use of 
complaints received. of technical administrative 

assistance to NPS, sanctions and 
FWS, and BR. litigation. 
Otherwise on 
request to 
recipients. 

(continued) 



TABLE 15.4 (continued) 
Federal Agencies' Title VI Enforcement Activity 

Outreach Deficiencies. 
Preawad Postawml desk- Postaward onsite Complaint Technic81 md remedies. 
reviews adtreviews conlpiarlc:e reviews invesligatiolis ossistmce educadon endsmcdons 

DOI (continued} 
NPS Select programs. None. Done by program 

personnel. 

FWS None. None. Done by program 
personnel. 

BR None. None. Not yet done. 

EPA* Done for waste- None. None. Receives very few Limited. Limited. Limited. 
water treatment Title VI complaints 
and construction (2 in FY 1993) 
grants program only. but has a backlog. 
Declining number Number of complaints 
of reviews-75 in may increase because 
FY 1993. of environmental 

justice initiative. 

SBA None since 1980. None since 1982. Done for companies Very few Trtle VI Provided upon Limited. Limited. 
SBA maintains that with 15 or more complaints received- request and 
Paperwork Reduc- employees only. 10 in FY 1993. during compliance 
tion Act prdhibits reviews. 
such reviews. 

OJP Limited. Preaward None. None. Complaint backlog Limited, except Limited. Limited. 
review program to decreasing-26 in for police hiring 
be implemented for FY 1993. Very few supplement 
police hiring sup- Trtle VI complaints program. 
plement program. received-13 in 

FY 1993. 

*Does not include envirormental justice activities except es related to Title VI. 
(continued} 



TABLE 15.4 (continued) 
Federal Agencies' Title VI Enforcement Activity 

Outreach Deficiencies. 
Preawad Postawml desk- Poslawanl onsite Technical and rumecles. 
reviews adtreviews con,piaH:e reviews assistance education ... sanctions 

DOT Responsible for all Limited. 
complaints. Received 
513 complaints in 
FY 1993; 36 (7%) 
were Title VI 
complaints. 

FAA Preaward reviews None. Very few reviews Very few Title VI Limited, provid- Limited. Limited. 
required for many done-none in FY 1994, complaints received. ed mainly during 
projects, but only one in FY 1993. compliance 
one review done in reviews. 
FY 1994, three in 
FY 1993. 

FHWA None. Not done except Does onsite reviews Five Title VI Active technical Moderately active Limited. 
as part of onsite of State transpor- complaints received assistance outreach and 
compliance reviews. tation agencies-43 in FY 1993. program for education 

in FY 1993. recipients. program. 

FRA 51 preaward No distinction made Reviews done 1 year Five Trtle VI Limited. No outreach and None. 
reviews in between desk-audit after release of finan- complaints received education done; 
in FY 1993. and onsite reviews. cial assistance-25 in FY 1993. Federal grants 

compliance reviews to State recipients 
in FY 1994. No onsite for outreach and 
reviews of State agen- education. 
cies in past 5 years. 

FTA 847 desk-audit and No distiilction made 241 reviews (226 desk- Very few Title VI ProviJed on None. None. 
4 onsite reviews between desk-audit audit) in FY 1993. complaints received. on request. 
in FY 1993. and onsite reviews. 

Nl-ffSA None since 1981. None. None. None None. None. None. 

RSPA 108 preaward re- No distinction made Done by RSPA Very few Title VI Done by RSPA Done by RSPA None. 
views in FY 1993. between desk-audit program personnel. complaints received- program personnel. program personnel. 

and onsite reviews. none in FYs 1992/93. 

USCG 73 desk-audit pre- No distinction made No onsite compliance Few Title VI com- Limited. Limited. None. 
award reviews done between desk-audit reviews done in past plaints received; 
in FY 1993. and onsite reviews. 5 years. one in FY 1992; 

none in FY 1993. 



Recommendation:In general, all agencies must 
adopt more proactive enforcement methods to en
sure that their Title VI enforcement programs are 
fully effective. Rather than relying solely on on
site reviews and complaint investigations, agen
cies should develop a tiered review process. The 
Commission recommends that agencies conduct 
thorough desk-audit screenings of applicants be
fore the agencies grant Federal financial assis
tance. The Department of Justice has indicated 
that such reviews do not include routine reviews 
of assurance forms to ensure proper completion. 
Therefore, in addition to ensuring that all appli
cants have submitted assurance forms, agencies 
should review all data submitted by each appli
cant and should require an applicant to provide 
any necessary additional information to facilitate 
an accurate determination of compliance or non
compliance with Title VI. Through thorough pre
award desk-audit reviews, agencies will identify 
discriminating applicants and other organiza
tions and will eliminate any discriminatory prac
tices before disbursing funds. Agencies also will 
identify applicants that require preaward onsite 
reviews and technical assistance in order to en
sure compliance with Title VI. 

Agencies should consider a variety of informa
tion at the preaward level, such as the applicants' 
prior histories of compliance with Title VI in fed
erally assisted and federally conducted programs 
governmentwide, including pending applications 
for program funds at other Federal agencies, cur
rent discrimination suits filed against the appli
cant, and past denials, suspensions, or termina
tions of Federal funding. Other data should in
clude: 1) implementation and enforcement 
policies and documents concerning specific com
pliance activities; 2) statistical evidence on pro
gram and activity participation rates by racial 
and ethnic minorities; 3) application -or interview 
material related to acceptance or selection; 
4) data and information related to the demo
graphic makeup of the program's affected commu
nity or pool of potential participants; 5) statistical 
evidence related to rejection rates; and 6) commu
nity outreach and public education materials. 

The Commission maintains that preaward re
views, both desk audit and on site, are important 
to a Title VI enforcement program. Agencies 
should conduct both reviews on all program appli
cants. In addition, DOJ's coordination regu_lations 

require a preaward review of all necessary data to 
determine compliance with Title VI. However, the 
Commission recognizes the budget and staffing 
limitations of agencies. The Commission also un
derstands that a lengthy preaward process will 
delay program benefits and, consequently, impact 
on the ultimate beneficiaries. In light of these 
factors, the Commission recommends some alter
native strategies that will promote a meaningful 
and efficient preaward process on as many appli
cants and recipients as possible, eliminating reli
ance on cursory preaward reviews. These strate
gies should serve only as a secondary alternative 
to the optimal preaward compliance review pro
cess described above. Although this alternative 
may not be the most effective at ensuring full 
enforcement of Title VI, it should allow agencies 
to have some type of meaningful preaward review 
mechanism without impacting critically on Title 
VI enforcement. 

All agencies should use detailed assurance 
forms thatprovide a clear understanding of appli
cants' or recipients' status and intent in comply
ing with Title VI. The Department of Justice 
should produce a model assurance form that will 
contain a minimum checklist of information. For 
example, the checklist will commit the applicants 
and recipients to confirming that no consent de
crees or judicial findings of discrimination have 
been entered against them; that no Title VI com
plaints with cause findings have been determined 
against them; and that no findings of noncompli
ance with Title VI have been issued against them 
by any Federal, State, or local agencies, among 
other items. The applicants and recipients should 
specify on the form information on any pending 
compliance reviews or complaint investigations. 
The agencies should expand on this checklist de
pending on their particular program needs. Fur
thermore, the form should specify clearly that the 
assurance is provided as a condition of receipt of 
Federal funds; that failure to provide any re
quested information may result in suspension or 
termination of funds; that the applicant or recipi
ent agrees to maintain records and submit reports 
on its programs; and that the applicant or recipi
ent will require all subrecipients, subcontractors, 
or subgrantees to comply with Title VI. 

As part of the preaward process, agencies also 
should consult the Equal Employment Opportu
nity Commission, the Office of Federal Contract 
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Compliance Programs, the Department of Jus
tice, and any agency with which the reviewing 
agency has a delegation agreement or memoran
dum of understanding for information on the ap
plicant. Agencies should compare this informa
tion with the assurances given on the assurance 
form to identify applicants in potential noncom
pliance with Title VI or those that require pre
award onsite reviews, negotiations for voluntary 
compliance, or technical assistance. Until the De
partment of Justice can establish a government
wide databank clearinghouse on recipients' histo
ries of compliance with Title VI, this type of con
sultation with other agencies is necessary. (See 
finding and recommendation on pages 666 to 669 
for discussion of databank clearinghouse.) 

With respect to thorough desk-audit and onsite 
preaward reviews, the Commission recommends 
the following arrangement. Each agency should 
assess the number of first-time applicants and 
recipients of block grants, formula grants, cate
gorical grants, and continuing programs on which 
it can reasonably expect to conduct thorough pre
award reviews based on its resources and enforce
ment goals. It should establish a threshold per
centage of the number of preaward reviews that it 
can conduct annually. Based on this percentage, 
the agency should develop a formula to select 
applicants or recipients for review. In selecting 
applica,nts and recipients for review, the agency 
should factor both the size of the grants to be 
received and other characteristics, such as the 
type of program or project to be funded. For exam
ple, programs that involve the funding of con
struction projects or siting decisions should be 
preaward review intensive. If an agency relies 
solely on postaward reviews, the building may be 
underway or the siting decision made before the 
agency has the opportunity to ensure compliance 

with Title VI. The agency should revisit its 
threshold percentage and formula regularly as 
part of the budgeting and planning process. 

After the first-time preaward reviews, agencies 
should conduct prea:ward reviews of any continu
ing program or renewing program recipient that 
has not undergone pre- or postaward desk-audit 
or onsite reviews within a 2-year period. The 
Commission maintains that by improving assur
ance forms to identify potential noncompliance, 
consulting with other agencies on recipients' com
pliance status, and establishing this type of ar
rangement for preaward reviews, agencies will 
maintain a preaward compliance review ap
proach that facilitates an effective Title VI en
forcement program in light of limited budget and 
staff resources. 

Postaward Desk-Audit Reviews 
Finding: Postaward desk-audit reviews are an 
extremely valuable enforcement tool that is rarely 
used by Federal agencies, to the detriment of their 
Title VI enforcement programs. Of the agencies 
reviewed, virtually none has an active postaward 
desk-audit review system for uncovering recip
ients with potential noncompliance.168 

Postaward desk-audit reviews provide agen
cies with the opportunity to review recipients' 
program practices in less time and with fewer 
resources than onsite reviews. They also offer the 
agencies a means of deterring discrimination by 
ta'rgeting recipients in need of technical assis
tance, onsite investigation, or general modifica
tion of policies and procedures. 
Recommendation: Once agencies grant Federal 
financial assistance to recipients, they must have 
a postaward compliance review process in place to 
ensure continuing recipient compliance with Title 
VI. Postaward desk-audit reviews should: 1) iden
tify deficiencies in recipients' delivery of program 

168 DOEd, chap. 5, p. 198 (reviews data in conjunction with targeting recipients for onsite compliance reviews); HHS, chap. 6, 
p. 228 (performs limited scope reviews which combine features ofdesk-audit and onsite reviews); HUD, chap. 8, p. 335; FNS, 
chap. 7, pp. 281-82; FmHA, chap. 7, pp; 301-02; SCS, chap. 7, p. 315; DOL, chap. 9, p. 363; DOI, chap.10, p. 397 (It reported 
that it performed only 8 desk-audit reviews in 1993.); EPA, chap. 11, p. 430; SBA, chap. 12, p. 462; OJP, chap. 13, p. 485; 
FAA, chap. 14, p. 530; FHW A, chap. 14, p. 54 7 (The FHW A does not conduct desk audits except as part ofits onsite reviews.); 
FRA, chap. 14, pp. 558; NHTSA, chap. 14, p. 584; USCG, chap. 14, pp. 601-02. But see FRA, chap. 14, p. 71 (The FRA 
indicated that it conducts desk audits, but only of section 905 recipients.); FTA, chap. 14, p. 572 (The FTA reported that it 
conducted 226 desk-audit reviews in 1993.); RSPA, chap.14, p. 594 (The RSPA indicated that it conducts desk-audit reviews 
ofprogram offices.). See table 15.4. 
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services to potential and actual participants and 
beneficiaries of all races and ethnicities; 2) inves., 
tigate allegations of discriminatory barriers to 
participation or disparate treatment in participa
tion; 3) evaluate recipients' public education and 
program accessibility; and 4) identify recipients' 
needs for technical assistance or further onsite 
reviews. Agencies should tailor these reviews to 
the ways in which the Federal programs are ad
ministered or operated. For example, evaluation 
of State continuing and block grant programs 
involves assessments of the States' performance 
of civil rights enforcement activities. All desk
audit reviews, both preaward and postaward, 
must be reduced to a written summary stating 
specific findings and recommendations for achiev
ing compliance. 

In the face of reduced resource!:!, a.,,.shift in 
emphasis towards pre- and postaward desk-audit 
reviews would-allow the agencies to use existing 
resources to better effect. Comprehensive data 
collection systems will enable agencies to main
tain for consideration applicant or grant renewal 
information, self-assessment reports, information 
on the applicant's or recipient's previous record of 
noncompliance governmentwide, and recommen
dations for corrective action, litigation, and pend
ing applications. This information will facilitate 

meaningful and thorough desk-audit reviews. It 
also will allow agencies to target recipients for 
onsite reviews. 

Postaward Onslte Compliance Reviews 
Finding: Unlike postaward desk-audit reviews, 
most agencies with a Title VI enforcement pro
gram of more than minimal proportions conduct 
at least some onsite compliance reviews.169 

Nearly all agencies regard onsite compliance re
views, along with complaint investigations, as 
their primary enforcement mechanism. Never
theless, as available resources have declined, 
most ,.agencies have substantially curtailed the
number of onsite compliance reviews they com
plete each year in comparison to the number they 
performed J5efore the mid-1980s.170 Some agen
cies have even discontinued the use of onsite re
views in their Title VI enforcement programs.171 

Of the agencies that do conduct onsite compliance 
reviews, most reach only a minuscule proportion 
of their recipients each year.172 

One agency, the Department of Education, has 
acknowledged that it can no longer conduct onsite 
compliance reviews as it did in the past. It has 
moved towards using them, not as an enforce
ment tool, but in conjunction with policy develop
ment and dissemination on specific Title VI 

169 See DOEd, chap. 5, pp. 198-99; HHS, chap. 6, pp. 228-29; FNS, chap. 7, pp. 281-82; FmHA, chap. 7, p. 301; SCS, chap. 7, 
p. 315; HUD, chap. 8, pp. 335-36 (Until recently, HUD limited its Title VI onsite compliance reviews to public housing 
authorities.); DOL, chap. 9, p. 329; DOI, chap. 10, p. 398; SBA, chap. 12, pp. 462-63; FAA, chap. 14, p. 530 (The FAA 
conducted one onsite review in 1993, but none in 1992 and 1993.); FHWA, chap. 14, p. 547; FTA, chap.14, p. 572; RSPA, 
chap. 14, p. 594. But see EPA, chap. 11, p. 430; OJP, chap. 13, pp. 495-96; NHTSA, chap. 14, p. 584; USCG, chap. 14, pp. 
601-02. None of these agencies performs postaward onsite reviews. See table 15.4. 

170 DOEd, chap. 5, pp. 198-99; HHS, chap. 6, pp. 228-29 (In the 1980s, HHS conducted.more than 100 onsite reviews; in fiscal 
year 1993, it completed only 21.); DOL, chap. 9, pp. 379-80 (Although the number of onsite reviews conducted by DOL's civil 
rights staffdecreased from 147 in 1981 to 15 in 1993, DOL staff indicated that it intentionally reduced the numbers in order 
to improve the quality of the reviews.); FHW A, chap. 14, p. 547 (The Director ofFHW A/OCR indicated that it does not have 
the resources to conduct a large number of onsite reviews.) 

171 FNS, chap. 7, pp. 281-82 (FNS relies on States to perform postaward reviews because ofits lack ofresources.); FAA, chap. 
14, p. 530 (FAA:s regional offices attributed their failure to conduct compliance reviews to limited resources and increased 
workload.); NHTSA, chap. 14, p. 584 (The NHTSA provided no evidence that it has conducted any onsite reviews in the last 
12 years.); See table 15.4. 

172 See DOEd, chap. 5; p.199 (In 1993, DOEd completed 44 onsite reviews, less than one-half of one percent of the Department's 
25,000 recipients.); HHS, chap. 6, pp. 228-29 (In 1993 completed 21 onsite reviews relative to the 700,000 recipients it 
funds); HUD, chap. 8, pp. 335-36 (In 1993, it conducted only 43 onsite reviews in comparison :to the over 25,000 recipients 
it. funds.); DOL, chap. 9, pp. 379-80 (DOL's onsite reviews focus on the JTPA program, and, therefore, do not reach the 
Departments other programs.). But see FmHA,- chap. 7, p. 302 (The FmHA conducts onsite reviews of approximately 
one-Lhird nfits recipients annually.). 
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issues. The Department uses onsite reviews of 
certain recipients as a form of technical assis
tance to serve as examples to other recipients of 
standards for compliance with Title VI.173 

Recommendation: A meaningful onsite compli
ance review program is an indispensable part of 
an effective Title VI enforcement program. No 
other enforcement tool can ever fully replace on
site compliance reviews, particularly with respect 
to uncovering more subtle forms of discrimina
tion. Without onsite reviews, the Federal agencies 
will be unable to ensure fully that recipients of 
Federal :financial assistance are in compliance 
with Title VI, and many occurrences of discrim
ination may remain unnoticed. All agencies 
should develop onsite review processes, and they 
should provide their civil rights offices with 
enough resources to mount an effective compli
ance review program, one that reaches 5 percent 
ofrecipients each year. 

In the onsite review process, agencies first 
should consider the recipient's site for potentially 
discriminatory staff patterns or other potentially 
discriminatory employment or service practices. 
Second, staff should interview recipient officials, 
communities affected by the recipient's programs 
or activities, program participants or beneficiar
ies, and counselors responsible for assisting par
ticipants' and program beneficiaries' involve
ment. Third, staff should examine the recipient's 
compliance policies and practices for deficiencies 
and quality. Fourt_;h, agencies should analyze sta
tistical evidence on participation rates and appli
cation rejection rates. Fifth, agencies should eval-

uate efforts to educate the public and affected 
community of programs and activities, especially 
efforts to provide program accessibility informa
tion to limited-English proficient communities or 
otherwise disadvantaged communities. The re
views should be tailored to each type of Federal 
program, including State continuing and block 
grant programs. 

In addition, the Federal agencies should use 
onsite reviews to provide technical assistance, to 
conduct outreach and education, and to identify 
issues for policy development. The review should 
involve both an assessment of the recipient's com
pliance efforts and discussions with community 
and advocacy groups, beneficiaries, and program 
participants to gain a fuller perspective of the 
recipient's ciyil rights compliance efforts. 

Complaint Investigations 
Finding: Along with onsite compliance reviews, 
most agencies regard complaint investigations as 
the second major prong of their Title VI enforce
ment programs. Some agencies, such as the De
partment of Education174 and the Department of 
Health and Human Services,176 receive so many 
complaints annually176 that they expend the bulk 
of their resources on complaint investigation. 
However, some agencies177 receive few Title VI 
complaints each year.178 

As with other Title VI enforcement activities, 
the decreasing availability of resources has im
peded complaint investigations and processing. 
Some agencies179 reported backlogs in their com
plaint processing. One agency indicated that the 

173 U.S. Department of Education, Office of the Assistant Secretary for. Civil Rights, "National Enforcement Strategy, Office for 
Civil Rights, FYs 1991-1992," pp. 2-3, Dec. 11, 1990. See chap. 6, pp. 199-200. 

174 See chap. 5, pp. 198-99. 

175 See chap. 6, pp. 229-30 (IDIS reported that it employs as much as three-fourths of its civil rights resources on complaint 
investigations.). 

176 See table 15.4. 

177 DOI, chap. 10, p. 399; EPA, chap. 11, pp. 431-32; OJP, ch11p. 13, pp. 486-87; FAA, chap. 14, pp. 530-31; FHWA, chap. 14, 
pp. 547-48. See table 15.4. 

178 See table 15.4. HUD, chap. 8, p. 336 (HUD received 161 Title VI complaints in 1993. Although it is not a small number of 
complaints, it is small relative to the 10,868 total complaints received in 1993.). 

179 DOEd, chap. 5, p. 201; HHS, chap. 6, pp. 229-30; EPA, chap. 11, pp. 430-32; OJP, chap. 13, pp. 486-87; DOT, chap. 14, 
p. 512. 
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increasing inventory of complaints had created 
pressures to resolve complaints as quickly as pos
sible, such as by closing cases administratively.180 

Many of these agencies181 have adopted strate
gies, such as .informal resolution systems, team 
approaches, and priority systems, to increase effi
ciency and reduce the backlogs. For example, the 
Department of Education issued a Complaint 
Resolution Manual. One component of the man
ual, the early complaint resolution system, en
courages parties to resolve their differences inde
pendently of the agency's intervention. The De
partment of Education's civil rights staff reported 
that the manual has expedited complaint process
ing, since regional staff need not investigate un
less the parties cannot agree. It also has enabled 
the Department of Education to increase its use of 
compliance reviews. 

As an additional example, the Department of 
Agriculture, despite its decentralized Title VI en
forcement process, has retained ultimate respon
sibility for complaint investigations.182 However, 
because of a growing backlog of complaints, it 
entered into a memorandum of understanding 
with an agency head, the Food and Nutrition 
Service. As a result, the Food and Nutrition Ser
vice investigates the complaints and, after a find
ing of noncompliance, tries to secure voluntary 
compliance. If its attempts fail, it refers the com
plaint to the Department of Agriculture's Office of 
Civil Rights Enforcement with a recommendation 
for corrective action. This system has reduced 
processing time from 175 days to 60 days.183 

Recommendation: All agencies must eliminate 
complaint backlogs, processing and resolving 
complaints efficiently, without compromising ef
forts to conduct other equally important enforce
ment procedures, such as compliance reviews and 
staff training. All agencies should develop and 
implement early complaint resolution procedures 
and processes. The procedures and processes 
should be designed to eliminate layers of review 

180 See HHS, chap. 6, pp. 229-30. 

by developing a strong intake process that screens 
frivolous complaints. These procedures and pro
cesses will promote a more efficient and less 
costly complaint investigation program because 
agencies, in the long run, will not have to devote 
as many resources to onsite investigations and 
agency intervention strategies. Agencies should 
formulate resolution strategies for complaints 
that meet the prima facie test to obtain early 
resolutions. Implementing strong screening 
mechanisms and focusing first on voluntary reso
lution efforts will enable agencies to reduce back
logs and to concentrate on the complaints of more 
subtle forms of discrimination. 

Complaints that involve pattern and practice 
issues or an affected community should be inves
tigated thoroughly. If a finding of discrimination 
exists in these situations, the agency should issue 
a letter of finding, and it should compel the recip
ient to comply voluntarily with Title VI. If the 
recipient refuses to resolve the matter within 90 
days, all funds should be suspended temporarily 
until either a final decision is i;nade by an admin
istrative law judge, the Department of Justice, or 
the appropriate judicial branch of government. 

Finally, since complaint investigations are re
active measures responding to discrimination 
that purportedly has already occurred, agencies 
should ensure that the proactive measures are 
not ignored. Through comprehensive desk-audit 
preaward reviews, agencies have an efficient 
means of identifying discriminating organiza
tions before funding is distributed. Agencies can 
provide technical assistance to and place certain 
self-assessment requirements on recipients to en
sure that they maintain compliance with Title VI. 
These proactive mechanisms facilitate a more ef
fective Title VI program than one that is driven 
primarily by complaints and complaint investiga
tions. The focus is on maintaining compliance and 
nondiscrimination rather than awaiting the com
plaint of discrimination. 

181 DOEd, chap. 5, p. 202; HHS, chap. 6, pp. 229-30; OJP, chap. 13, pp. 430-32. 

182 See chap. 7, p. 261. 

18.1 See chap. 14, p. 512. 
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Deficiencies, Remedies, and Sanctions 
Finding: Most agencies- rely on negotiating vol
untary compliance.184 A few agencies explained 
that they rarely use administrative proceedings 
and litigation to resolve findings of noncompli
ance because they rarely issue such findings of 
noncompliance.185 Although reliance on volun
tary compliance efforts may be appropriate for 
mere technical deficiencies in recipients' Title VI 
enforcement efforts, it may,,be too lenient a re
sponse to findings of serious discriminatory prac
tices. 

The Department of Education actively uses en
forcement tools to resolve deficiencies in recipient 
programs. It is the most active of all of the Federal 
agencies reviewed in initiating the administrative 
proceedings requisite to imposing sanctions on 
recipients and referring cases to the Department 
of Justice for litigation. For example, during 1993, 
the Department deferred funding to two recipi
ents, and over the past 5 years, it initiated fund 
termination proceedings in five cases.186 The De
partment also referred three cases to the Depart
nient of Justice in 1994, two of which involved 
Title VI. 
Recommendation: All Federal agencies must 
develop followup mechanisms to voluntary com-

pliance efforts to ensure that recipients, State and 
local agencies, and other institutions maintain 
their commitments to correct Title VI deficien
cies. This followup review process should involve 
both continuous monitoring and provision of tech
nical assistance until compliance is achieved in 
full. Agencies' civil rights offices should compile 
this monitoring information in a database system 
so that agencies have histories on specific recipi
ents, State and local agenci~s, and other entities' 
compliance with Title VI. This system will facili
tate effective monitoring and assist the agency in 
determining when administrative or judicial ac
tions would be most appropriate. 

Outreach and Education 
Finding: Only a few of the Federal agencies187 

and subagencies188 reviewed in this report have 
active outreach and education programs. The re
main_der of the agencies perform only very lim
ited,189 and in some cases virtually nonexis
tent,190 outreach and education activities. For ex
ample, few agencies191 provide outreach to 
community organizations. The lack of strong out
reach and education programs in these agencies 
is a serious deficiency in their Title VI enforce
ment efforts. 

184 DOEd, chap. 5, pp. 202-03; HHS, chap. 6, pp. 230-31 (Resolves many findings of noncompliance with corrective action 
commitments. HHS Survey, Q. 69, pp. 51-53.); HUD, chap. 8, pp. 336-37 (Did not execute any Title VI administrative 
proceedings or enforcement actions, nor did it refer any Title VI cases to the Department of Justice for litigation in 1992 or 
1993.); DOL, chap. 9, pp. 364-65; SBA, chap.12, pp. 464-65; FNS, chap. 7, pp. 283-84; SCS, chap. 7, p. 315; FTA, chap. 14, 
p. 573. DOI, EPA, and OJP provided no indication because they receive so few complaints or rarely find recipients in 
noncompliance. See chap. 10, p. 400; chap. 11, p. 432; and chap. 13, p. 487. The other subagencies provided no indication. 

185 See DOI, chap. 10, p. 400; EPA, chap. 11, p. 432; OJP, chap. 13, p. 487. See also table 15.4. 

186 Raymond C. Pierce, Deputy Assistant Secretary, Office for Civil Rights, U.S. Department ofEducation, letter to Frederick 
D. Isler, Deputy Assistant Staff Director, Office of Civil Rights Evaluation, U.S. Commission .on Civil Rights, May 9, 1994, 
attachment, "Office for Civil Rights Responses to Questions," pp. 5-6. See chap. 5, p. 25. 

187 DOEd, chap. 5, pp. 202-03. See table 15.4. 

188 FNS, chap. 7, p. 284; SCS, chap. 7, pp. 315-17; FHWA, chap. 14, p. 548. See table 15.4. 

189 See HHS, chap. 6, pp. 231-32; USDA, chap. 7, pp. 261-62; DOL, chap. 9, p. 365; DOI, chap. 10, pp. 40~1; EPA, chap. 11, 
pp. 433-35; OJP, chap. 13, p. 481; FRA, chap. 14, p. 559. See also table 15.4. 

mo DOT, chap. 14, p. 512; FTA, chap. 14, pp. 573-74; NHTSA, chap. 14, p. 585. See table 15.4. 

191 DOEd, chap. 5, p. 203; USDA, chap. 7, pp. 265-66; SCS, chap. 7, pp. 315-17; HUD, chap. 8, pp. 337-38 (HUD, through its 
FHIP program, provides funds to community groups and fair housing agencies for outreach and education activities.); 
FHWA, chap. 14, pp. 548--49. HHS provided no indication that it routinely had meetings with community organizations; 
however, its new Strategic Plan makes community liaison activities a priority. See chap. 6, pp. 231-32. 
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Among the agencies that do have outreach and 
education programs, most concentrate their ef
forts on civil rights laws other than Title VI. Most 
agencies192 provide informational literature and 
posters in Spanish as well as English. A few agen
cies193 publish information in other languages. 

The methods used to disseminate information 
vary among the agencies. One agency's only re
quirement is the display of a poster that presents 
the nondiscrimination provisions.194 Some agen
cies publish pamphlets informing the public 
about their rights under Title VI.195 Some agen
cies conduct workshops or conferences to instruct 
groups affected by Title VI. 196 Other agencies197 

rely on media communications. 
Two of the Federal agencies reviewed in this 

report have particularly active outreach and edu
cation programs. The Department of Housing and 
Urban Development provides funds to community 
groups and fair housing agencies for various out
reach and education activities under its fair hous
ing initiatives program. This funding has enabled 
community groups and fair housing agencies to 
mount media campaigns informing the public 
about their rights under fair housing laws, de
velop educational materials for and provide sem
inars on fair housing, and design other special 
projects.198 Through training workshops, news
letters, focus group meetings, and round table 
discussions, the Department of Education struc
tures its outreach and education program to pro
vide ongoing information to educators, adminis
trators, policy makers, parents, students, and af-

fected communities. 199 Its outreach and educa
tion program is the most active in providing infor
mation specifically on Title VI. 
Recommendation: Because educating the pub
lic on Title VI rights and complaint procedures 
can increase the number oflegitimate discrimina
tion complaints, Federal agencies must devote 
sufficient resources to develop active outreach 
and education programs. These programs should 
not consist merely of requirements for recipients 
and State and local offices to display posters and 
distribute informational pamphlets. Federal 
agencies should take affirmative measures to 
reach out to beneficiaries, actual and potential 
program participants, affected communities, and 
advocacy groups. Federal agencies should follow 
the models of the Departments of Education and 
Housing and Urban Development. They should 
encourage focus group meetings and roundtable 
discussions and provide funds to community 
groups and local agencies for outreach and educa
tion activities. This interaction with the local 
communities will assist the agencies in identify
ing contemporary issues involving Title VI. It will 
provide agencies with some means of self-assess
ment ifindividuals have opportunities to express 
their views on civil rights enforcement efforts. It 
also will assist agencies in identifying recipients 
for onsite reviews. By providing funding to com
munity organizations and local agencies for out
reach and education activities, the Federal agen
cies will ensure that at the local level individuals 
are informed of their rights under Title VI. By 

192 DOL, chap. 9, p. 365; DOI, chap. 10, pp. 400-01; EPA, chap. 11, pp. 433-35; SBA, chap. 12, pp. 465-66; USDA, chap. 7, pp. 
461-62; FNS, chap. 7, p. 284; SCS, chap. 7, pp. 315-16; FAA, chap.14, p. 531. 

193 FNS, chap. 7, p. 284 (Chinese and Japanese); SCS, chap. 7, pp. 315-17 (Vietnamese, Chinese, Korean, Filipino, Hawaiian, 
Punjabi, Hmong)". The SCS has a very successful program in reaching the needs of individuals with limited English 
proficiency. When a request is made for information in non-English language, the SCS attempts to respond immediately. 

194 FmHA, chap. 7, pp. 302-03. 

195 DOEd, chap. 5, p. 203; USDA, chap. 7, pp. 261-62; FNS, chap. 7, p. 284;DOI, chap.10, pp.400-01; EPA, chap.11, pp. 433-35; 
FHWA, chap. 14, pp. 548-49. 

196 DOEd, chap. 5, p. 203; FHWA, chap. 14, pp. 548-49. 

197 SCS, chap. 7, pp. :nn-17; SBA, chap. 12, pp. 465-66. 

198 See chap. 8, pp. 337-38. 

199 See chap. 5, pp. 203-04. 
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developing active, comprehensive outreach and 
education programs, agencies will create proac
tive Title VI enforcement programs, rather than 
relying on complaints to direct the enforcement 
process. 

Technical Assistance 
Finding: The Department of Justice encourages 
Federal agencies to provide civil rights technical 
assistance and training to recipients. 200 The Com
mission found that most Federal agencies re
viewed in this report201 do provide some form of 
technical assistance. However, some agencies202 

make only minimal efforts to do so. At least one 
agency203 provides technical assistance only upon 
request to State and local agency staff, and it does 
not provide technical assistance to recipients. 
Many of the agencies provide technical assistance 
in the form of training, workshops, or semi
nars.2114 They generally offer this assistance to 
State and local agency staff and recipients both on 
request and at the Federal agencies' initiative. 
However, some agencies205 provide technical as
sistance to recipients only upon request. Only a 

few agencies206 provide technical assistance to 
individuals or entities other than program recipi
ents and State and local staff. 

The Commission found that some agencies 
were particularly active in this area.207 For exam
ple, in fiscal year 1993, the Department of 
Education's Office for Civil Rights (OCR) pro
vided technical assistance to recipients on 646 
occasions, of which 148 OCR initiated without 
requests.208 It targeted not only State and local 
agencies and program recipients, but also profes
sional associations and program beneficiaries. 
Rather than using desk-audit reviews to Identify 
recipients in need of technical assistance, the De
partment of Education's OCR takes the initiative 
to provide technical assistance training to recipi
ents on certain high priority issues,209 and its 
regional civil rights offices provide technical as
sistance to recipients through training and work
shops.21o The Small Business Administration has 
made technical assistance an area of concentra
tion in its external civil rights compliance and 
enforcement activities.211 Although it does not 
offer training seminars for recipients, it provides 

• 200 See chap. 4, pp. 177-78. 

201 DOEd, chap. 5, p. 204; HHS, chap. 6, pp. 231-32; USDA, chap. 7, p. 262; HUD, chap. 8, pp. 337-38; DOL, chap. 9, p. 366; 
DOI, chap. 10, p. 401; EPA, chap. 11, pp. 433-35; SBA, chap. 12, p. 466; OJP, chap. 13, p. 487, DOT, chap. 14, pp. 512-13. 
Of the subagencies, FNS, chap. 7, p. 285; FmHA, chap. 7, p. 303; SCS, chap. 7, p. 317; FAA, chap. 14, pp. 531-32; FHWA, 
chap. 14, p. 549; FRA, chap. 14, pp. 559-60; FTA, chap. 14, pp. 573-74; RSPA, chap. 14; p. 594; USCG, chap. 14, pp. 602-03. 
See table 15.4. 

202 HHS, chap. 6, pp. 231-32; HUD, chap. 8, pp. 337-38; EPA, chap. 11, pp. 433-35. See table 15.4. 

203 OJP. chap. 13, p. 487. 

204 DOEd, chap. 5, p. 204; ffiJD, chap. 8, pp. 337-38; DOL, chap. 9, p. 366; DOT, chap. 14, pp. 512-13; FNS, chap. 7, p. 285; 
FmHA, chap. 7, p. 313; FHWA, chap. 14, p. 549. 

205 FmHA, chap. 7, p. 303; SCS, chap. 7, p. 317; 

206 DOEd, chap. 5, p. 204; SBA, chap. 12, p. 466 (to the small business community and others). 

207 See DOE, chap. 5, p. 204; USDA, chap. 7, p. 262. The Food and Nutrition Service conducts "periodic" training seminars with 
State level program officials who have responsibility for delivering Federally assisted programs. 

208 U.S. Commission on Civil Rights, Survey of Federal Executive Branch Departments and Agencies Responsible for the 
Enforcement of Title VI ofthe Civil Rights Act of 1964, December 1993, completed by the U.S. Department of Education, Q. 
54, p. 36. See chap. 5, p. 204. 

209 Lim and Bowers January 1995 interview, p. 3. See chap. 5, p. 204. 

210 Lim and Bowers September 1994 interview, p. 5. See chap. 5, p. 204. 

211 See chap. 12, p. 466. The SBA's activities in technical assistance have not concentrated on Title VI, rather other civil rights 
laws. However, its efforts provide useful examples for providing technical assistance on Title VI. 
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assistance by telephone and through personal 
consultation meetings. Furthermore, it has insti
tuted a process for reporting and recording the 
numbers and types of assistance offered and re
quested. 
Recommendation: Because providing technical 
assistance offers an additional means to inform 
recipients and the general public about Title VI 
rights and requirements and because it serves as 
a ·cost-effective mechanism to secure voluntary 
compliance and reduce the necessity for compli
ance reviews, all agencies must develop and im
plement active technical assistance programs. 
Agencies should offer technical assistance both on 
their own initiative and on request. These efforts 
will ensure that agencies maintain proactive Title 
VI implementation and enforcement programs, 
rather than relying on complaints to direct the 
enforcement process. Agencies should make 
available to recipients periodic workshops, con
ferences or seminars on various Title VI-related 
issues ;uch as organizing advisory or planning' .boards and establishing comprehensive systems 
ofdata co11ection and analysis. 

In their efforts at co11ecting and analyzing data 
from recipients and conducting reviews, agencies 
should ascertain the areas and aspects of the Title 
VI requirements on which State and local recipi
ents would need technical assistance. This infor
mation will provide topical ideas for workshops 
and conferences. Furthermore, by analyzing 
trends in technical deficiencies or other findings 
of noncompliance, agencies will identify whether 
sample forms, technical assistance manuals, re-

vised procedure manuals, or new guidelines are 
necessary. 

Staff Training 
Finding: Just as outreach, education, and tech
nical assistance are essential for informing recip
ients and members of the public about Title VI, a 
comprehensive staff training program is essential 
for informing Federal agency civil rights staff 
about the provisions of Title VI and methods of 
enforcing them. However, the Commission found 
that none of the agencies reviewed is ensuring 
that its staff is trained regularly and effectivelyin 
Title VI. Some agencies provided no indication 
that they offered any type of training to their staff 
in recent years.212 At least one agency213 ex
plained that it had not provided staff training for 
the past 3 years because ofreductions in its bud
get. 

Most agencies provide immediate training ~or 
new staff. This training may involve formal m
struction on compliance activities, 214 or it may be 
limited to informal on-the-job training215 and oc
casional seminars for other staff members.216 Of 
the agencies that provide training to their staff 
members most offer some form of formal training 
although' they did not specify how frequently it 
occurred. Two agencies conduct training for their 
staff annually.217 At least one agency218 con
ducted training seminars semi-annually, and 
one219 planned to offer quarterly inservice train
ing to its field staff. 

The Department of Labor's staff training pro
gram was among the best of the agencies _re
viewed in this report. It conducts an ongomg 

212 SBA, chap. 12, pp. 46EH>7; FRA, chap. 14, p. 560; NHTSA, chap. 14, p. 586; R~PA,_ c?a~. 14, p. 595 _(Although ~SPAusually 
provides on-the-job training to new staff, it has provided no training to any oflts c1V1l nghts staffsmce 1992.), USCG, chap. 
14, p. 596. 

213 SBA, chap. 12, pp. 46EH>7. 

214 See USDA, chap. 7, pp. 262-63; SCS, chap. 7, p. 319; DOI, chap. 10, p. 402; OJP, chap. 13, p. 488; DOT, chap. 14, p. 513. 

215 See HHS, chap. 6, pp. 232-33; SBA, chap. 12, pp. 466-67; FHWA, chap.14, p. 550. 

216 DOEd, chap. 5, p. 206; HHS, chap. 6, p. 232; 

217 FNS,chap.7,p.285;HUD,chap.8,p.339. 

218 SCS, chap. 7, p. 319. 

219 FrnHA, chap. 7, p. 303. 
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training program that is the responsibility of a 
training officer in the Office of the Director of 
Civil Rights. The training includes instruction on 
computer, writing, and management skills, as 
we11 as briefings and seminars on the Department 
of Labor's programs and new developments in 
civil rights laws. However, it has not conducted 
training specifically on Title VI.220 Although one 
agency, the Office of Justice Programs,221 has 
provided agencywide training for its grant man
agers to educate them on Title VI and include 
them in enforcement efforts, none of the Federal 
agencies or subagencies reviewed provides regu
lar training specifically on Title VI.222 

Recommendation: The Federal agencies must 
invest in the professional development needs of 
their external civil rights staffs to assure that 
staffmembers possess skills in investigative tech
niques, desk-audit and statistical analyses, nego
tiations, dispute resolution, and theories of dis
crimination relative to Title VI. Training in these 
areas will ensure cost-effective performance of 
staff members. Otherwise, the lack of trained and 
highly skilled staffs creates ineffective civil rights 
enforcement. 

For these reasons, all Federal agencies should 
institute ongoing training programs within their 
primary civil rights offices similar to the Depart
ment of Labor's program and, similarly, headed 
by a training officer. The programs should cover 
investigative skills, desk-audit and statistical 
analyses, onsite reviews, and negotiation a,nd dis
pute resolution strategies. The training programs 
also should instruct staff on legal developments 
regarding civil rights statutes and implications of 
the Civil Rights Restoration Act on Title VI. The 
training programs should establish performance 
standards to ensure that staff are performing 
their duties in efficient and effective manners. 

The Federal agencies should include in their 
staff training programs instruction on the types of 

220 See DOL, chap. 9, pp. 368-69. 

221 OJP, chap. 13, p. 488. 

222 DOEd, chap. 5, p. 206; HHS, chap. 6, pp. 232-33. 

programs administered by the agencies with ex
planations of how they operate and ofthe types of 
beneficiaries, program participants, or other indi
viduals affected by the programs. This instruction 
will give the civil rights staff a greater under
standing of the Title VI enforcement process in 
the context of the Federal programs. The agencies 
also should inform staff regularly of develop
ments in the law, such as updates of agencies' 
policies, new case law, amended statutes, or re
vised regulations, that affect Title VI compliance 
and enforcement. 

Agencies should coordinate or consolidate ef
forts to provide ongoing training to all agencies' 
civil rights staff to the extent feasible. Rather 
than each agency hiring its own consultants to 
instruct staff on enforcement issues, all agencies 
could sponsor workshops on particular enforce
ment activities or Title VI law and developments 
that all Federal and State civil rights staff would 
attend. These governmentwide workshops would 
enable different agencies' civil rights staffs to dis
cuss enforcement strategies and identify mea
sures to improve their Title VI enforcement pro
grams. In the alternative, agencies should en
courage Congress to create, either within the 
Department of Justice or as an independent body, 
a center for comprehensive civil rights enforce
ment training. 

Oversight, Coordination, and 
Monitoring of Decentralized Title VI 
Enforcement Activities 
Finding: The Commission identified three agen
cies having decentralized Title VI enforcement 
programs, the Departments of Agriculture, Inte
rior, and Transportation.223 The primary civil 
rights offices of these agencies have the responsi
bility of overseeing, coordinating, and monitoring 
the Title VI enforcement efforts of their various 
subagencies. The Commission found that, at one 

223 USDA, chap. 7, pp. 262-63; DOI, chap. 10, pp. 387-95; DOT, chap. 14, pp. 501-02. The Department ofHealth and Human 
Services' Title VI responsibilities are partially decentralized. See HHS, chap. 6, pp. 219-20. 
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time, the Department of Agriculture's primary 
civil rights office had a particularly effective sys
tem for performing its oversight, coordination, 
and monitoring role. It assigned desk officers to 
each USDA agency head to conduct ongoing re
views of the agency heads' civil rights im
plementation and enforcement programs. The 
desk officers were responsible for, on an ongoing 
basis, reviewing agency heads' civil rights regula
tions, directives, and guidelines; performing desk
audit reviews, as appropriate; monitoring the ad
equacy and timeliness of corrective actions; and 
evaluating all USDA Civil Rights Implementa
tion Plans. They also provided technical assis
tance and guidance to USDA· civil rights staff 
through training and answering questions relat
ing to compliance and complaint problems.224 

However, the Commission determined that 
currently all three Federal agencies' oversight 
and monitoring systems are deficient in some 
respects. The Department of Agriculture has the 
foundation for a strong oversight and monitoring 
program. For example, its compliance review 
manual requires its Office ofCivil Rights Enforce
ment (OCRE) to evaluate each agency head at 
least once every 5 years.22r, OCRE is responsible 
for evaluating the program participation data col
lected and analyzed by the agency heads as a 
regular part of the review to ensure that the 

agency heads' data collection and analysis sys
tems meet the departmental standards.226 How
ever, OCRE has neglected to conduct compliance 
reviews of all the subagencies. 227 The Department 
of Interior fails to assess the quality of its 
subagencies' enforcement activities.228 The De
partment of Transportation has abdicated alto
gether its responsibility of providing leadership 
and guidance to the modal administrations and 
ensuring that they enforce Title VI adequately.229 

Some agencies are more active in coordinating 
and assisting their subagencies. For example, al
though the Department of Agriculture no longer 
has desk officers to provide technical assistance 
and guidance to agency heads' civil rights staff, its 
Office of Civil Rights Enforcement still provides 
technical assistance to 13 agency heads onsite, by 
telephone, or through formal training sessions. It 
does so upon request of the agency head. It also 
may provide technical assistance after finding a 
need during an evaluation of the. agency head or 
on its own recognition of an agency head's need for 
information.230 Although OCRE does not collect 
data on the Department of Agriculture's federally 
assisted and conducted programs during its com
pliance reviews, it evaluates agency heads to en
sure that their data collection and analysis sys
tems meet the departmental regulations.231 The 
Department of Interior's primary civil rights 

224 USDA/OCRE FY 1990 Implementation Plan, pp. 8-9. The Department abolished these positions because low staffmg levels 
prevented specialists from concentrating on only one agency. David Montoya, Director, Office of Civil Rights Enforcement, 
U.S. Department of Agriculture, letter to Frederick D. Isler, Acting Assistant Staff Director, Office of Civil Rights 
Evaluation, U.S. Commission on Civil Rights, July 5, 1994 (hereafter cited as Montoya July 1994 letter), attachment, Q. 10. 
See chap. 7, pp. 260-61. 

225 USDA/OCRE (OAE), Civil Rights Compliance Review Manual, p. 29. 

226 Montoya July 1994 letter, attachment, Q. 8. See chap. 7, p. 263. 

227 The Department of Agriculture's Office of Civil Rights Enforcement has not conducted compliance reviews ofmost of the 
agency heads over the past 2 years. Montoya July 1994, letter; attachment, Q. 11. 

228 Fowler interview, p. 2. See chap. 10, p. 396. 

229 The Department ofTransportation's Office of Civil Rights's has not issued policy statements concerning Title VI in recent 
years. See chap. 14, p. 511. It has not provided any oversight or monitoring of the modal administrations for at least the last 
5 years. See Burton Taylor, Deputy Director of Civil Rights, U.S. Department of Transportation, interview in Washington, 
D.C., Oct. 20, 1994, p. 2. See chap. 14, p. 509. In addition, it does not supervise enforcement of data collection requirements. 
See chap. 14, pp. 513-14. 

230 Montoya July 1994 letter, attachment Q. 18. See chap, 7, p. 262. 

231 See chap. 7. p. 263. 
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office provides its bureaus with technical assis
tance on a regular basis.232 However, none of 
these agencies with decentralized Title VI en
forcement programs has been active in dissemi
nating policy statements and offering policy guid
ance in recent years. 
Recommendation: Agencies with decentralized 
Title VI enforcement programs must conduct 
thorough self-assessments of their programs to 
ensure that the decentralized structure allows for 
the most effective and efficient means of enforcing 
Title VI. Centralization and consolidation of their 
external civil rights enforcement efforts may be 
the better option if these agencies' primary civil 
rights offices do not actively conduct oversight, 
coordination, and monitoring of their subagen
cies. The agencies should impose on their sub
agencies reporting requirements that allow the 
agencies' primary civil rights offices to conduct 
comprehensive desk-audit evaluations of the sub
agencies' civil rights enforcement programs. On
site evaluations should occur regularly and sup
plement the desk-audit process. Both the desk
audit and onsite reviews should focus ·on 
evaluating the quality of subagencies civil rights 
enforcement efforts. 

The agencies' primary civil rights offices also 
should actively assist in each subagencies' plan
ning efforts. During planning workshops or-meet
ings between the -civil rights offices, the agency's 
primary civil rights office can share strategies 
and programs that it recognizes as outstanding or 
exemplary among the subagencies' programs. 

This information will provide subagencies with 
greater creativity to improve their civil' rights 
programs' efficiency and effectiveness. 

Oversight of Continuing State 
Programs 
Finding: Most Federal agencies dispense a large 
proportion of their funds through continuing 
State programs, including block grant pro
grams.2?3 For these programs, States are given 
certain Title VI compliance responsibilities.234 

DOJ's coordination regulations, the Commis
sion's Compliance Officer's Manual, and the agen
cies' regulations specify these responsibilities. At 
a minimum, States must submit assurances that 
they are in compliance with Title VI and methods 
of administration showing how they will ensure 
compliance on the part of their subrecipients.235 

However, the Commission found that none of the 
agencies reviewed provides States with compre
hensive guidance on their responsibilities or effec
tively monitors the States' compliance programs. 
The Department of Labor is a partial exception. It 
has provided States with detailed guidelines on 
their methods of administration for the JTPA 
program.236 

The Commission determined that Federal 
agencies and subagencies' efforts at overseeing 
and monitoring Title VI enforcement activities of 
State agencies have been limited,237 if not non
existent.238 For example, some agencies239 rely 
primarily on desk-audit reviews of methods of 
administration, statements of compliance, or 

232 See chap. 10, p. 401. 

233 See HHS, chap. 6, p. 232 (It operates numerous block grant programs.); DOL, chap. 9, p. 366 (It-distributes most assistance 
through State continuing programs.); EPA, chap. 11, p. 435 at distributes 80 percent of assistance through State agencies 
and State Revolving Funds.); NHTSA, chap. 14, p. 585 (All of its recipients are State agencies.). 

2:14 Se,• chap. 4, pp. 178-79. 

2:m 28 C.F.R. § 42.410 (Hl~4). 

2:1n S1•1• chap. H, pp. 366-67. 

237 See HHS, chap. 6, p. 232; FRA, chap. 14, p. 560; FTA, chap. 14, p. 574; NHTSA, chap. 14, p. 585. 

2:ix Se,• EPA, chap. 11, p. 43l'i; OJP, chap. 13, p. 488; DOT, chap. 14, p. 513; USCG, chap. 14, p. 603. 

239 DOEd, chap. 5, pp. 204-05; DOL, chap. 9, pp. 366-67; FTA, chap. 14, p. 574; FRA, chap. 14, p. 560; FHWA, chap. 14, 
pp. 549-50. 

664 



annual reports. Five of the Federal agencies and 
subagencies240 reviewed do not conduct onsite re
views of State agencies and recipients to evaluate 
their performance in conducting Title VI compli
ance and enforcement activities. Consequently, 
these agencies cannot observe and assess the 
quality of States' actual efforts, or lack of ef
forts,241 in performing reviews of subrecipients, 
investigating complaints, collecting and analyz
ing data, and providing technical assistance. 
However, other agencies242 rely heavily on com
prehensive onsite reviews. For example, the Soil 
Conservation Service in the Department of Agri
culture performs indepth, targeted oversight re
views of States on a 5-year cycle. Each review 
takes approximately 3 to 4 months to complete.243 

As with other enforcement activities, the de
creasing availability of budget and staffing re
sources for civil rights enforcement may explain 
Federal agencies' failures to conduct onsite re
views of State continuing program recipients, es
pecially ifthe standards for quality reviews are as 
thorough and time-consuming as those of the Soil 
Conservation Service.244 However, limited re
sources should not necessitate a complete aban
donment of onsite reviews. For example, at least 
one agency245 relies primarily on desk-audit re
views of State agencies' self-assessment reports, 
but it also conducts onsite reviews if the reports 
indicate a problem in a particular State agency's 
enforcement program. 

At least two Federal agencies246 have dealt 
with the decrease of resources for their civil rights 
offices by shifting Title VI enforcement responsi
bility and some oversight and monitoring respon
sibilities to the States. The Food and Nutrition 
Service in the Department of Agriculture gives 
States responsibility for conducting self-assess
ments to ensure that they comply with Title VI. 247 

The Department of Labor is following a deliberate 
strategy ofincreasingits reliance on State compli
ance programs. With respect to its JTPA-funded 
programs, the Department of Labor gives State's 
Governors responsibility for oversight, including 
ensuring compliance with Title VI and negotiat
ingvoluntary compliance. Equal opportunity offi
cers, whom States must designate, carry out these 
responsibilities. More important, the Department 
of Labor requires States to bear the expense of 
training these officers and to give these officers 
sufficient resources to do their jobs. 248 However, 
other than the Department of Labor, none of the 
agencies reviewed requires States to have ade
quate resources to ensure that they can meet 
their Title VI responsibilities. Furthermore, none 
of the reviewed agencies has negotiated a formal 
agreement with States explicitly delegating Title 
VI enforcement responsibilities to the States. 
Recommendation: All Federal agencies should 
provide comprehensive guidance to States on 
their responsibilities for performing Title VI 
activities, including technical assistance in 

240 HHS. chap. 6, p. 2:32; DOL, chap. 9, pp. 316-17; FRA, chap. 14, p. 560; FTA, chap.14, pp. 572-73;NHTSA, chap.14, p. 585. 

241 At lcm;t one ngem.-y, the NHTSA, acknow I edged that State continuing programs receiving its funds were not performing any 
compliance act.ivities nlher than signing statements ofassurances. See chap. 14, p. 585. 

242 FmHA, chap. 7, p. !10::J (The FmHA's p1imary civil rights office audits all States within a 3-year period by teamyisits.); SCS, 
chap. 7, pp. 317-18 (State conservationists provide annual reports ofStates' activities to the SCS's primarycivil rights office, 
which reviews the reports and reports to State conservationists any corrective actions that should be taken. The primary 
civil rights .office has a schedule for onsite reviews of States based on a 5-year cycle. Each review takes 3-4 months to 
cnmplelc.). 

243 See chap. 7, p. 260. 

244 See FRA, chap. 14, p. 560. 

24.'i FNS, chap. 7, pp. 285-86. 

246 FNS, chap. 7, p. 285; DOL, chap. 9, pp. 366-67. 

247 See chap. 7, pp. 285-86. 

248 See chap. 9, pp. 366-68. 
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developing procedures and staff training manuals 
and communications on new developments in 
Title VI law and Federal policies. Federal agen
cies should issue specific guidelines that outline 
frameworks for State~level Title VI enforcement 
programs. Furthermore, Federal agencies should 
provide guidance on how States can tailor their 
methods of administration to the types of pro
grams they administer. 

States must submit. methods of administra
tions that provide detailed indication of how the 
State will ensure compliance with Title VI and 
correction of any compliance problem. The meth
ods of administration must include, at a mini
mum: 1} a specific public outreach and education 
plan for notifying beneficiaries and potential ben
eficiaries of the Title VI requirements that apply 
to the federally funded State program; 2) training 
for State or local program staff and su.brecipients 
in the Federal agency's nondiscrimination poli
cies and procedures; 3) procedures for processing 
complaints, notifying the Federal funding·agency, 
and informing beneficiaries of their right to file a 
complaint; 4) aprogram to assess and'report peri
odically on the status of Title VI compliance that 
goes beyond a mere checklist of activities and 
assurances; and 5) detailed plans for bringing 
discriminatory programs into compliance within 
a specified time period. 

Since continuous, comprehensive onsite re
views may not be a feasible option for many agen
cies, ·each agency should evaluate its resource 
needs. At a minimum, each agency should insti
tute a meaningful method of desk-audit reviews 
rather than cursory checks for submissions of 
methods of administration and statements of as
surances. Agencies should require other data, 
such as State recipients/agencies' self-assessment 
reports that identify past goals and objectives, 
accomplishments and failures, and future plans. 
Through these State self-studies, Federal agen
cies can assess more clearly State agencies' ac
tions or inaction, and they can discern whether 
States' commitments to civil rights enforcement 
are merely superficial attempts or earnest efforts. 
These reviews also should serve as a screening 
process for onsite review candidates and, conse-

quently, limit the number of onsite reviews that 
agencies must conduct, reduce costs, and increase 
the availability of resources for other compliance 
and enforcement activities. If desk-audit reviews 
reveal problems in an enforcement program, on
site reviews should serve as a second evaluation 
prong. In these situations, onsite reviews should 
involve a comprehensive and indepth evaluation 
of a State's Title VI enforcement efforts; 

The Federal agencies also should implement 
an active system of regularly monitoring States' 
data collection and analysis programs. Prefer
ably, States should maintain computerized data
bases of data enabling them to transfer data to a 
Federal database. By using computerized data 
collection and storage processes, States can assist 
Federal agencies in creating· a comprehensive, 
consolidated databank that tracks the histories of 
each recipient's compliance record government
wide. 

To ensure that a clear division ofresponsibility 
exists between Federal and State agencies, Fed
eral agencies should use delegation agreements to 
assign Title VI responsibilities formally to State 
agencies. Like the Department of Labor's ar
rangement, those agreements should require 
States to designate a State officer who will be held 
accountable to the Federal agencies for State 
agencies' Title VI enforcement programs and for 
reporting all necessary data to the Federal agen
cies' civil rights offices. 

Finally, to assist Federal and State agencies in 
fulfilling their civil rights enforcement responsi
bilities in federally assisted State continuing pro
grams, Congress must consider the resources nec
essary to implement, monitor, .and enforce Title 
VI and other civil rights laws. In creating or reau
thorizing State continuing or block grant pro
grams, Congress must appropriate funds to meet 
civil rights enforcement needs. 

Data Reporting Requirements and 
Collection and Analysis 
Finding: Effective Title VI enforcement requires 
agencies to collect and analyze data on a regular 
basis to assist agencies in determining whether 
programs are conducted in a nondiscriminatory 
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manner.249 Collection and review of data is neces
sary to ensure that all segments of the population 
regardless of race, color, or national origin have 
equal access tQ Federal financial assistance pro
grams. However, most of the Federal agencies 
reviewed in this report do not have an adequate 
system for collecting, analyzing, and using data 
for the purposes of Title VI enforcement. For ex
ample, some agencies250 do not require recipients 
to develop a system for collecting base data. In 
fact, some of the agencies reviewed do not have 
their own system for data collection and analysis, 
nor do they regularly collect or review data on 
their recipients.251 At least one agency252 was 
sued by an African American plaintiff, supported 
by a coalition of civil rights groups and other 
organizations, seeking to compel the collection of 
data and information sufficient to allow effective 
enforcement of Title VI.253 

Although some of the agencies do have a sys
tem for collecting and analyzing data, their efforts 
in this area are deficient in some respects. In 
particular, some agencies collect participation 
data on their federally assisted programs, but 
they do not gather data on eligible participants254 

or demographic data2r,r, to make comparisons with 
actual program participation. 

Three agencies and one modal administration, 
however, stand out as having made significant 
attempts to integrate data collection and analysis 
into their-Title VI enforcement programs. The 
Department of Education regularly conducts civil 
rights surveys of elementary and secondary 
schools and institutions of higher education. It 
us~s them in its Title VI compliance review pro
gram. It also actively collects data on both pro
gram participants and potential participants to 
identify Title VI violations not only in program 
operations but also in admission and recruitment 
practices.256 The Department of Labor's JTPA 
program recently instituted a data collection sys
tem, called the Standard Program Information 
Record (SPIR), that could serve as a useful model 
for other agencies. SPIR allows the Department of 
Labor to conduct indepth analyses by race/ethnic
ity of the particjpants in JTPA-funded programs 
and the services they receive. Although SPIR 
could be improved by requiring information on 
applicants to be entered into the system, it is far 
superior to the data collection systems of any 
other agency. It provides abundant information 
that can be used to great effect in desk-audit 
reviews and in the selection of onsite compliance 
reviews. 

24!! SPI' chap. 4, pp. 180-81. 

2no SCS, chap. 7, p. ::11922; DOI, chap. 10, pp. 403-04; SBA, chap. 12, pp. 467-68; FAA, chap. 14, pp. 532-33; NHTSA, chap. 14, 
p. 586; RSPA, chap. -14, p. 595. 

251 HHS, chap. 6, pp. 233-34; SBA, chap. 12, pp. 467-68; OJP, chap.13, pp. 488-89 at does not regularly collect dataother than 
that found in State and local agencies' equal employment opportunity plans and applications for assistance under the police 
supplement hiring program.). 

252 HHS, chap. 6, pp. 233-34. 

25.1 First amended and supplemental complaint at 18, Madison-Hughes v. Shalala, Civil Action 3:93 0048, p. 18 (M.D. Tenn. 
June 4, 1993). See chap. 6, pp. 233-34. 

254 FNS, chap, 7, pp. 268--87; FmHA, chap. 7, p. 304; FRA, chap. 14, pp. 560-61 at was unclear whether the FRA requires 
recipients to collect eligibility data; however, "the FRA does not require recipients to submit annual reports comparing 
program participation with program eligibility.); RSPA, chap. 14, p. 595 (Like the FRA, although it was unclear whether 
RSPA recipients collect eligibility data, the RSPA does not require a report comparing program participation with 
eligibility.). 

265 FNS, chap. 7, pp. 286-87; EPA, chap. 11, pp. 436-37 (Although EPA collects demographic data as part ofits environmental 
justice program, it does not do so as part ofits Title VI program.). 

256 See chap. 5, p. 207. 
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The Department of Housing and Urban Devel
opment uses data recorded on its Form 50058, 
which requests detailed information on each fam
ily·applying for or receiving public housing, 257 and 
on grantee performance reports258 to determine a 
public housing agency's Title VI compliance sta
tus. Most of these data are compiled and main
tained in HUD's multifamily tenant characteris
tics system. 259 To facilitate analysis of these data, 
HUD developed a database system (the CON
QUEST Data System) that can provide "demo
graphic and economic data, and a graphic profile, 
which them1;1.tica1ly maps specific demographics 
at the state, county and [census] tract level" for 
comparison with recipient data.260 This data sys
tem can be particularly helpful in identifying sub
tle forms of discrimination. Finally, the Federal 
Transit Administration's Title VI guidelines in
clude very specific reporting requirements for its· •recipients. These requirements enable the Fed-
eral Transit Administration to determine, by 
race, color, and national origin, who its recipients 
serve as well as whether different standards exist 
for minority and nonminority areas.261 

Recommendation: All Federal agencies should 
ensure that all recipients monitor how programs 
reach beneficiaries and affected individuals and 
that they collect data enabling the agencies to 
assess administration of programs fully. The in
formation collected should include breakdowns by 
race, ethnicity, and national origin of the popula
tions eligible for program benefits, the beneficiar
ies actually serviced, and the members of pro
gram planning and advisory bodies. It also should 
describe the manner in which the programs pro
vide services and the location and process for 
selecting program sites. The agencies should col
lect this information routinely from recipients. 
They should compile it on a database system, 

similar to the Department of Labor's SPIR sys
tem, along with information about complaints, 
lawsuits, or pending applications involving appli
cants or recipients' noncompliance with Title VI. 
Agencies should follow the Department of Hous
ing and Urban Development's lead and maintain 
demographic information regarding race, ethnic
ity, or national origin. This information will prove 
helpful to agencies administering the type of Fed
eral program that benefits whole communities or 
areas, rather than specific individuals. Such pro
grams include the operation of parks and the 
construction of highways. The collection of demo
graphic data wilJ assist agencies in conducting 
adverse impact analyses to ensure compliance· 
with Title VI. From that basis, agencies can then 
identify whether a recipient or subrecipient's pol
icies or practices require review. Within the agen
cies' civil rights offices, agencies should create a 
unit responsible for maintaining this database 
system and providing necessary analysis. 

Finally, to facilitate the effectiveness of all Fed
eral agencies' Title VI efforts, the Commission 
recommends that each agency maintain a data
base showing the history of compliance with civil 
rights laws ofrecipients and State and local agen
cies. This database should indicate dates and 
brief descriptions of findings of noncompliance; 
recommendations for corrective actions; suspen
sions, deferrals, or terminations of funding; and 
litigation in which the recipients or State or local 
agencies are involved. This information will assist 
agencies in performing meaningful pre- and post
award desk-audit reviews. Agencies should com
pile data on their own findings of noncompliance 
or recommendations for corrective. action as well 
as those of other agencies. The collection of this 
type of interagency data will allow an agency to 
assess the overall civil rights compliance record of 

257 U.S. Department of Housing and Urban Development, Multifamily Tenant Characteristics System (MTCS), Form HUD
lWOfi8 lnformation Packet, July 1993, p. 1-1 (hereafter cited as Multifamily Tenant Characteristics System). 

2!i8 U.S. DeparLrncnt of Housing and Urban Development, Office ofFair Housing and Equal Opportunity,Annual Civil Rights 
Data RP.port to Congress: HUD Program Applicants and Beneficiaries, 1992, p. 2. 

2!i9 Multifamily Tmant Characteristics System, p. 1-1. 

21ill Achlenhcrg June 1994 let.tcr, p. 6. 

:.!Iii See chap. 14, pp. fi7n-76. 
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a recipient or State or local agency rather than 
just the record for a particular agency. Because of 
the resource demands that such a system can 
impose, the Federal agencies should develop a 
system to share and exchange data for the main
tenance of comprehensive database systems 
within each agency. In the alternative, the De
partment of Justice should house a central 
databank of governmentwide compliance records 
from which all Federal agencies could retrieve 
data on recipients and State and local agencies 
nationwide. 

Planning and the Civil Rights 
Implementation Plans 
Finding: Despite the Department of Justice's re
quirement that each Federal agency submit a 
written Title VI enforcement plan,262 the Com
mission found that none of the Federal agencies 
or subagencies reviewed in this report submits 
Title VI enforcement plans. Instead, they submit 
Civil Rights Implementation Plans that address 
not only Title VI activities, but also civil rights 
enforcement activities for other civil rights stat
utes. The Department of Justice intended that 
these plans serve as an informational tool, a re
porting tool, and a planning tool. However, the 
Commission determined that none of the agencies 
and subagencies' plans adequately fulfilled all 
three functions. 

As an informational tool, some of the agen
cies263 provided a detailed description of their 

262 28 C.F .R. § 42.415 (1994). See chap. 4, pp. 181-82. 

Title VI enforcement programs. However, some of 
the agencies' plans264 were deficient in this re
spect. As a reporting tool, all agencies' plans are 
deficient. None of the agencies appear to take 
seriously the plans' requirement that they formu
late long-range goals and major and short-term 
objectives with measurable products and specific 
time frames for accomplishing them; and report 
on progress towards accomplishing them in sub
sequent plans. In particular, they either provide 
vague goals and objectives,265 and/or they do not 
offer sufficient criteria for measuring achieve
ment of the goals and objectives.266 

Finally, as a planning tool, none of the agencies 
and subagencies reviewed tied the goals, objec
tives, achievements, or failures to existing budget 
and staffingresources. Particularly in these times 
of dwindling resources and growing civil rights 
workloads, strategic planning is necessary to en
sure that resources are allocated in such a way as 
to maximize their benefit and ensure effective 
Title VI enforcement. In part, the Department of 
Justice intends the Civil Rights Implementation 
Plans to be used as management/planning tooJs 
by the Federal agencies. However, none of the 
Federal agencies reviewed in chapters 5 through 
14 shows any evidence of using its Civil Rights 
Implementation Plan as a management/planning 
tool. For example, many plans provide no indica
tion that the agencies have developed goals and 
objectives or enforcement strategies in light of 

263 DOL, chap. 9, pp. 371-72; SCS, chap. 7, pp. 320-21; SBA, chap. 12, pp. 468-69; DOT, chap. 14, p. 514; FTA, chap. 14, 
pp. 576-78; NHTSA, chap. 14, pp. 586-87. 

264 See DOEd, chap. 5, pp. 207-09; HHS, chap. 6, pp. 235-36; HUD, chap. 8, pp. 340-41; DOI, chap. 10, pp. 404-05; EPA, chap. 
11, pp. 437~'-18; FNS, chap. 7, pp. 287-88; FmHA, chap. 7, pp. 304-05; FAA, chap. 14, pp. 533-34; FHWA, chap. 14, 
pp. fi51-52; FRA, chap. 14, p. 561; USCG, chap. 14, pp. 603-04. 

26!i See DOEd, chap. 5, pp. 207-09; DOL. chap. 9, p. 372; DOI, chap. 10, pp. 404-05; EPA, chap. 11, pp. 437-38; SBA, chap. 12, 
pp. 468-69; DOT. chap. 14, p. 514; FRA, chap. 14, pp. 561-62; USCG, chap. 14, pp. 603-04. 

266 See DOEd, chap. 5, pp. 207-08; HHS, chap. 6, p. 235; FNS, chap. 7, pp. 287-88; FmHA, chap. 7, pp. 207-09; HUD, chap. 8, 
pp. :Wl-41; DOI, chap. 10, p. 405; DOT, chap. 14, p. 514; FRA, chap. 14, p. 562; FTA, chap. 14, pp. 577-78. 
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their dwindling budget and staffing resources and 
projected increases or decreases in workload. 267 

Even apart from the Civil Rights Implementa
tion Plans, the Commission could identify only 
two agencies that have developed a comprehens
ive strategic or enforcement plan for their civil 
rights enforcement efforts. The Department of 
Education's National Enforcement Strategy 
(NES), and successor Strategic Plan, are com
mendable accomplishments of the Office for Civil 
Rights (OCR) in strategic planning. OCR initially 
developed the NES at a time when it devoted 
increasing resources to complaint investigations 
to maximize the usefulness of its remaining re
sources.208 The current Strategic Plan sets forth 
gener.al management goals for OCR in three topic 
areas: the impact of available resources for civil 
rights on students' Jives, empowering students 
and parents to resolve individual problems re
lated to equal access to education, and recruiting 
and retaining expert OCR staff. Similar to the 
Civil Rights Implementation Plans, it sets forth 
general policy goals under each topic and general 
short-term and 1Qng-term strategies for realizing 
such goals.269 The Department of Health and 
Human Services approved a similar type of stra
tegic plan in January 1995, following the Depart
ment of Education's effort. In developing the plan, 
it consulted with program beneficiaries, program 
providers, advocacy organizations, and other cus
tomers. The result was a comprehensive and de
tailed planning document that included an analy
sis of the cha1Ienges facing the Agency's civil 
rights office in achieving its mission, such as the 
country's growing diversity and the current cli
mate of fiscal conservatism.270 

Recommendation: Deliberate and thorough 
planning is crucial to all Federal agencies during 

this period of government downsizing and limited 
availability of resources. All agencies must en
gage in an overall self-assessment of their Title VI 
programs to identify specific inadequacies and 
inefficiencies, as well as ·strengths. The assess
ment should include input from regional and 
State offices, recipients, beneficiaries, and other 
potential and actual affected parties. These self
studies should identify priority issues of concern 
and existing complaints about the compliance and 
enforcement programs. From thatbasis, agencies 
can develop comprehensive planning strategies to 
improve their current Title VI programs and to 
allocate resources as efficiently as possible. 

Because the Departments of Education and 
Health and Human Services recently have en
gaged in serious planning with their strategic 
plans, the Commission encourages the Federal 
agencies to exchange ideas and suggestions for 
effective planning, management, and enforce
ment strategies. Annual workshops for the agen
cies' civil rights office directors would facilitate 
interagency communications and benefit all agen
cies' civil rights program planning. It also would 
provide a forum to discuss developments affecting 
Title VI law and enforce:ment, such as the im
plications of the Paperwork Reduction Act, the 
Civil Rights Restoration Act of 1987, and initia
tives to restructure and downsize the Federal 
Government and to disburse more Federal fund
ing through block grants programs. 

The plans should not only describe the agen
cies' existing Title VI enforcement program, but 
also should establish long-range policy goals, sup
plemented by short-term goals and objectives for 
each type of activity supporting the Title VI pro
grams. The short-term goals and strategies 
should be specific and detailed and should 

267 S,ie DOEd, chap. n, pp. 208-209; HHS, chap. 6, pp. 235-35; HUD, chap. 8. p. 341; FNS, chap. 7, pp. 287-88; FmHA, chap. 
7, pp. 207-209; DOL, chap. 9, p. 372; DOI, chap. IO, pp. 404-05; SBA, chap.12, pp. 468-69;NHTSA, chap. 14, p. 587; USCG, 
chap. 14, p. 604. 

21i8 Ofli«..-c fnr Civil RighlR, U.S. Department of Education, "National Enforcement Strategy, FY s 1991-1992," Dec. 11, 1990. See 
chap. fi, pp. 207-08. 

26!-I U.S. Department of Education, Office for Civil Rights, "Office for Civil Rights Strategic Plan," (draft), July 22, 1994. See 
chap. n, pp. 207-118. 

2711 See chap. 6, pp. 235-38. 
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address each type of Federal program adminis
tered, including continuing State and block grant 
programs. Agencies should develop these goals 
and objectives with consideration of available and 
projected budget and resource limitations. Rather 
than espousing a general improvement in out
reach and e<;Iucation activities, the goal should 
focus on precise issues, such as encouraging com
munity organizations and advocacy groups to be
come more involved in identifying instances of 
discrimination and informing individuals of their 
rights under Title VI. The strategies should ad
dress these goals with equal specificity and thor
ough detail. Agencies should include time frames 
for accomplishment of these goals along with a 
schedule for reassessment every 3 months. This 
periodic evaluation will allow the agencies to ad
just their planning to the increases or decreases 
in compliance and enforcement activities, 
changes in available funding or staffing, or new 
developments in civil rights laws. 

The Overall Enforcement Effort: 
Existing Inefficiencies and 
Inadequacies 

Thus far, the Commission has presented find
ings and offered recommendations on Title VI 
enforcement efforts within the existing organiza
tional structure, an arrangement in which each 
Federal agency develops and implements its own 
Title VI enforcement program. From a general 
perspective, the current design of Federal Title VI 
enforcement is not the most effective or efficient, 
especially in light of current trends. By decentral
izing Title VI enforcement to each Federal 
agency, the agency contends with acquiring and 
maintaining sufficient resources for its Title VI 
program at a time when Congress and the Amer
ican public emphasize greater fiscal responsibil
ity and downsizing of Federal Government. As in 
the case of many agencies in this report, the lim
ited availability of resources compromises efforts 
at developing active outreach, education, staff 
training, and technical assistance programs, and 
it limits the ability to conduct thorough compli
ance reviews, all with the result that certain in
stances of discrimination in Federal programs 
continue and remain unnoticed. Furthermore, the 
existing organizational structure does not afford 
sufficient protection of agencies' Title VI pro-

grams amidst the current downsizing of the Fed
eral Government. It does not address effectively 
the greater role that State and local agencies are 
playing in Federal programs. It does not respond 
adequately to the need for cost-effective allocation 
of resources or the call for less complicated Fed
eral control. The Commission identifies and dis
cusses below some of these existing inefficiencies 
and inadequacies. As a conclusion to this report, 
the Commission offers a final recommendation on 
the enforcement of Title VI. This final recommen
dation holds promise for ensuring that Title VI 
remains of priority concern in the administration 
of all federally assisted and federally conducted 
programs. 
Finding: The Commission found that most Fed
eral agencies' civil rights enforcement efforts 
have confronted similar problems - increased 
responsibilities and workload due to the presence 
of new civil rights focuses during a period of dwin
dling budget and staff resources. Although it was 
not always clear that expanded workloads and 
limited resources contributed to the failures and 
deficiencies in Federal agencies' Title VI pro
grams, the Commission determined that these 
factors provide at least a partial explanation. The 
Commission recognizes that some agencies have 
formulated strategies to maximize allocation and 
use of limited resources in their Title VI enforce
ment programs. For example, the Commission 
highlights the Departments of Education and 
Health and Human Services' development of stra
tegic plans as well as the reliance by some agen
cies on delegation agreements. Despite these ef
forts, the existing Title VI enforcement effort of 
Federal agencies remains inefficient and ineffec
tive, and it is hampered in three ways. 

First, the Federal agencies provide funding to 
a variety of programs that operate differently and 
reach a diverse group ofrecipients and beneficiar
ies. However, as the Commission found, many 
agencies rely heavily on State-administered con
tinuing programs in which States are responsible 
forperfonningTitle VI enforcement activities and 
Federal agencies must conduct the oversight, co
ordination, and monitoring of States' efforts. In 
some situations, State agencies may face dual or 
multiple obligations to institute Title VI pro
grams if the same State agency receives funds 
from different Federal agencies. These Federal 
agencies unnecessarily would expend too many 
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resources if they each developed a system ofover
sight, coordination, and monitoring for that one 
State agency. To alleviate this burden and to 
avoid duplication in efforts, some Federal agen
cies have relied on delegation agreements.271 

These agreements make only one agency the re
sponsjble party for oversight and monitoring of 
State Title VI enforcement activities. Conse
quently, the State is accountable only to that 
agency for its Title VI obligations.272 

Although this approach may be one method of 
dealing with this issue ofoverlappingresponsibil
ities and obligations, it is unclear to the Commis
sion that Federal agencies have used delegation 
agreements in all possible situations. As a result, 
Federal agencies may not be using civil rights 
enforcement resources efficiently in this respect. 
Furthermore, it only limits the number of Federal 
agencies to which a State agency must report on 
its Title VI obligations. It does not necessarily 
reduce the number of Federal agencies' regula
tions or guidelines that a State must follow. 
Therefore, States still may face a complex array 
of Federal agency rules and regulations, which 
often are redundant and sometimes conflicting, 
within the existing Title VI enforcement struc
ture. 

Second, althm,igh each Federal agency has re
sponsibilities to enforce different program stat
utes that contain civil rights provisions, all agen
cies must enforce at least four of the major civil 
rights statutes, Title VI of the Civil Rights Act of 
1964, the Americans with Disabilities Act, the 
Age Discrimination Act, and section 504 of the 
Rehabilitation Act. 273 In some situations, train
ing, outreach and education, and technical assis
tance may require a program-specific approach 
that only one Federal agency could provide to its 
civil rights and program staff, recipients, benefi
ciaries, and potential and actual program partici
pants. In other situations, a consolidated effort 
may utilize Federal resources more efficiently, 

such as. offering general programs that instruct 
staffon the basics of compliance and enforcement 
activities or that acquaint the public and others 
with the major civil rights laws. However, the 
Commission found little evidence that Federal 
agencies have coordinated or consolidated their 
training, outreach and education, and technical 
assistance efforts. 

Third, although the Commission found that 
most Federal agencies separate internal civil 
rights functions from external civil rights activi
ties, some agencies do not do so. The organiza
tional divisions of these functions do provide some 
assurance that agencies do not divert budget re
sources and staff to Title VII and equal employ
ment opportunity efforts. However, external civil 
rights functions do not receive a distinct budget 
allotment from Congress. As a result, there is no 
guarantee that Federal agencies will not allocate 
more funds and staff to internal civil rights activ
ities to meet a backlog of Title VII complaints, 
leaving fewer resources to external civil rights 
activities. In addition, there is no assurance that 
agencies will not neglect their civil rights offices 
and place funds otherwise allocated to civil rights 
functions to non-civil rights activities within the 
agencies. Because ofthese possibilities, the exist
ing structure of Title VI enforcement programs 
within Federal agencies does not sufficiently en
sure that Title VI enforcement receives necessary 
priority, emphasis, or protection. This problem is 
of concern to the Commission because some exter
nal civil rights units currently function with ex
tremely limited budgets and staffs. 

In addition to these concerns about the ineffi
ciencies and inadequacies of the existing Title VI 
enforcement effort, the Commission recognizes 
that the present Title VI enforcement programs 
are not equipped to handle two current trends, 
efforts to downsize the Federal Government and 
to increase State and local discretion in federally 
funded programs. 

271 DOEd and HHS; SBA and DOEd, see chap. 12, p. 465; FTA and FHWA, see chap. 14, p. 575. 

272 FTA and FHWA, sec chap. 14, p. 575. 

27a Since Title IX prohihils discrimination on the basis of sex "under any education program or activity receiving Federal 
financial assistance," not. all Fcderp.l agencies must enforce this statute. See 20 U.S.C. §§ 1681-1688 (1988) (emphasis added). 
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With regard to the first trend, most Federal 
agencies' Title VI enforcement programs already 
have suffered from limited resources, as dis
cussed above. IfCongress and the President con
tinue with efforts to downsize Government, civil 
rights offices will face greater workloads as some 
Federal agencies are eliminated or consolidated 
with others, while the number offederally funded 
programs remains the same or increases. The 
Commission found little indication that agencies 
have coordinated their enforcement efforts other 
than through the use of delegation agreements. 
Unless agencies adopt deliberate and well
planned strategies to adjust to the downsizing, 
their civil rights enforcement efforts will continue 
to suffer. 

With respect to the second trend, Congress 
increasingly has relied on block grant funding for 
federally assisted programs since the 1980s. How
ever, few agencies have distinguished among the 
types of funding mechanisms, nor have they pro
vided policies or procedures designed specifically 
for block grants. The agencies' failure to establish 
policies and procedures for block grant programs 
is significant for two reasons. Block grant pro
grams do not fit the traditional civil rights en
forcement model. For example, the opportunities 
to conduct preaward reviews are limited because 
States receive Federal· monies automatically, 
based on statutory formulas. Moreover, many of 
the block grants have unlimited mandates so that 
each State recipient has exclusive discretion to 
decide how to redistribute the Federal funds. Con
sequently, States, rather than Federal funding 
agencies, are in a better position to enforce Title 
VI in programs operated by their subrecipients. 

The increasing reliance on block grant funding 
in Federal programs indicates that Federal agen
cies will rely more heavily on State-administered 
continuing programs and States' performance of 
Title VI enforcement activities in the future. How
ever, the Commission found that most Federal 
agencies do not have adequate programs to over
see, coordinate, and monitor the Title VI enforce
ment activities performed by States and that 
some Federal agencies have no such program in 

place.274 AJ; a result, many States do not have 
Federal guidance on their Title VI enforcement 
responsibilities. If agencies' efforts in overseeing, 
coordinating, and monitoring State continuing 
programs do not improve, the Commission has 
serious concerns about effective Title VI enforce
ment in the future. 

In summary, the current structure of Federal 
Title VI enforcement within each of the Federal 
agencies and their subagencies does not ensure 
that Title VI is enforced efficiently or that State 
agencies perform their Title VI responsibilities 
effectively; It leaves the civil rights enforcement 
offices that have responsibility for Title VI in 
jeopardy of losing resources to other priorities 
within the agencies. In addition, Federal agencies 
currently are not in a position to address the 
growing reliance on block grant funding and on 
State-administered and enforced programs. 
Strong, but streamlined, oversight and monitor
ing would be most helpful to State-run civil rights 
enforcement programs. However, the Federal 
agencies are failing in both respects. Finally, un
less Federal agencies devote serious attention to 
consolidating and coordinating their overlapping 
civil rights efforts so as to maximize their limited 
resources, Title VI enforcement w:ill suffer with 
the movement to downsize the Federal Govern
ment. To provide more efficient and effective en
forcement of Title VI, Congress and the Federal 
agencies should consider new options beyond the 
current Title VI enforcement structure. 
Recommendation: The Commission recom
mends that Congress conduct a feasibility study 
to determine whether the creation of a new, inde
pendent civil rights agency with oversight for 
State and local government recipients would im
prove the enforcement of Title VI and other exter
nal civil rights statutes while also consolidating 
overlapping civil rights enforcement efforts, allo
cating resources more efficiently, and reducing 
expenditures. Congress should consider reducing 
the size and responsibilities of Federal agency 
civil rights offices and redirecting those funds to 
a new civil rights agency. By creating an indepen
dent agency devoted exclusively to civil rights 

274 See discussion above on pp. 671-72. 
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policy, implementation, compliance, and enforce
ment, Congress would demonstrate a commit
ment to constitutional and civil rights guaranteed 
by law, while also maximizing the resources cur
rently devoted to civil rights activities. In light of 
congressional intent to convert Federal programs 
to State-administered block grants, this feasibil
ity study also should assess whether the States 
have the resources and skills to ensure compli
ance with and enforcement of Title VI. 

The Commission recommends that Congress 
consider creating an independent agency that 
would oversee the implementation and enforce
ment of most Federal statutes and policies affect
ing.civil rights, including those pertaining to edu
cation, housing, public accommodations, public 
facilities, and access to credit. Under this pro
posal, Congress should divide responsibility for 
all external civil rights activities between the new 
civil rights agency and State and local govern
ment recipients of Federal funds. By consolidat
ing enforcement of civil rights laws, Congress 
would reduce the size of each Federal agency's 
civil rights office by transferring their external 
civil rights responsibilities to the new civil rights 
agency and State and local recipients. Because of 
the increasing reliance on State-administered 
Federal funding programs, the State and local 
government recipients of Federal funds would be 
primarily responsible for Title VI enforcement in 
their subrecipient programs and operations. The 
new Federal civil rights agency would be directly 
responsible only for civil rights enforcement in 
the remaining categorical grants not adminis
tered by State and local governments. 

Under this proposal, the Federal agencies' civil 
rights offices would retain only their internal 
equal employment opportunity functions. The in
dependent civil rights agency would be responsi
ble for all external civil rights implementation, 
policy, coordination, compliance, and monitoring 
ofState and local government recipients. By con
solidating most of the Federal civil rights func
tions into a single agency, Congress would be able 
to eliminate costly duplications and maintain con
sistent and eff eclive enforcement of Federal civil 

27/i 28 C.F.R. § ll.!'ill (1994}. 

rights laws. For example, the creation of a single 
civil rights agency would eliminate the problems 
and costs associated with the "designated agency" 
provisions of the Americans with Disabilities Act 
of 1990. Furthermore, funding and staffing for 
external civil rights enforcement functions would 
not be at risk of loss to internal civil rig~ts en
forcement activities and Federal agencies' non
civil-rights needs. 

As the leading expert on civil rights policies, 
the Department of Justice (DOJ) would retain its 
current leadership and oversight role. However, 
ratherthan reviewing the activities of27 separate 
agencies with civil rights responsibilities, DOJ's 
monitoring and oversight responsibilities would 
focus exclusively on the civil rights activities of 
the independent civil rights enforcement agency. 
DOJ's oversight would include not only evaluat
ing the new civil rights agency's own funding 
programs, but also the agency's civil rights en
forcement activities. 'r:'he civil rights agency, 
would be required to obt~n DOJ's approval for all 
regulations and to report to DOJ annually on its 
civil rights activities. In addition to its current 
monitoring activities, DOJ also would conduct 
periodic program evaluations of the civil rights 
agency to ensure that the civil rights agency is 
fulfilling its responsibilities. DOJ also would be 
responsible for training the staff of the new civil 
rights agency in civil rights enforcement and in 
program operations. DOJ would retain its author
ity to litigate on behalf of the Federal Government 
in all civil rights matters, including criminal pros
ecutions and civil actions and appellate proceed
ings.275 

To maintain independence, the civil rights 
agency should be bipartisan and removed struc
turally from the political control of each new exec
utive administration. The new agency should 
have the same status and_ independence as the 
Equal Employment Opportunity Commission. 
This structure would prevent conflicts of interest 
between program operations and civil rights en
forcement, and would distinguish the civil rights 
agency from the Federal agencies providing finan
cial assistance. 
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The civil rights agency would be subdivided to 
address laws and policies applying to State and 
local government activities, Federal contracts, 
federally conducted programs, and federally as
sisted program_s. In addition, the agency would 
have units devoted to evaluating specific program 
areas such as education, housing, labor, and the 
environment. While the agency would have the 
authority to establish regulations, policies, guide
lines, and procedures, DOJ would retain its cur
rent approval power. To ensure the effectiveness 
of the proposed agency, Congress should provide 
it with enforcement authority, as' well as admin
istrative policy, implementation, oversight, mon
itoring, compliance, complaint processing, and 
dispute resolution responsibilities. Enforcement 
authority over the other Federal agencies is es
sential to the prevention and elimination of dis
crimination and the promotion of equal opportu
nities. In addition, the independence of the pro
posed agency would eliminate the potential 
conflicts of interest that currently arise when an 
agency is required to enforce civil rights laws and 
policies against its own programs. 

The new civil rights agency would provide 
funding for civil rights training, technical assis
tance, and outreach and education conducted by 
States or private organizations. The agency would 
establish a program modeled on the Department 
ofHousing and Urban Development's fair housing 
initiatives program, which encourages grassroots 
organizations to participate in civil rights activi
ties affecting their communities. The Federal 
agency would provide grants to organizations 
that demonstrate expertise in civil rights issues 
and the concerns of the communities they serve. 

The new civil rights agency would also be re
sponsible for conducting program evaluations of 
State and lo.cal government recipients of Federal 
financial assistance. The program evaluations 
should include reviews of conciliation agree
ments, complaint files, and methods of adminis
tration. Through thes~ reviews, the civil • rights 
agency will be able to monitor the daily operations 
of the State and local government recipients and 

ensure that they are fulfilling their obligations 
under Title VI. In addition, the program reviews 
should include an analysis of all the budget, staff
ing, resources, and planning documents. These 
documents are essential for determining whether 
the State and local recipients have sufficient re
sources to enforce Title VI in their subrecipient 
programs. 

In keeping with congressional intent to reduce 
the Federal Government's participation in feder
ally assisted programs, this new proposal would 
transfer most external civil rights responsibilities 
to the State and local governments administering 
the federally assisted programs. Under this pro
posal, the States would have the primary respon
sibility for enforcing civil rights laws in their 
subrecipient programs, while the Federal Govern
ment would retain only an oversight presence 
with reduced regulatory control over State and 
local governments. The States would conduct pre
award reviews, compliance reviews, and com
plaint investigations, and facilitate voluntary 
compliance agreements and settlements. To en
sure that the State and local governments fulfill 
their expanded civil rights responsibilities, it is 
essential that Congress include atleast a majority 
portion of the cost of civil rights activities within 
the Federal block grants provided to the State and 
local recipients. For example, the Department of 
Labor provides 80 percent of the cost of training 
activities in its Employment Training Service 
program, while the States are required only to 
contribute th~ remaining 20 ·percent of the train
ing costs. 

This proposal represents a balance of compet
ing interests. The proposal recognizes a growing 
need for a more efficient, cost-effective Title VI 
enforcement program, increasing reliance on 
State and local administration of Federal funds, 
while also acknowledging that the ultimate re
sponsibility for· the protection of individual and 
group civil and constitutional rights should re
main at the Federal level through the creation of 
a new agency devoted to this function. 
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Statement of Chairperson Mary Frances Berry and 
Vice Chairperson Cruz Reynoso 

This report of the U.S. Commission on Civil 
Rights represents a comprehensive assessment of 
the Federal Government's enforcement efforts 
with respect to Title VI of the Civil Rights Act of 
1964. The report is consistent with the Commis
sion's mandate to evaluate Federal civil rights 
enforcement and with the original proposal for 
this project. The study was intended "to assess the 
adequacy of the Federal agencies' Title VI en
forcement activities through an examination of 
their staff and resources, program and civil rights 
responsibilities, and policies and enforcement 
mechanisms." 

This report specifically responds to the con
gressionally mandated requirement that the 
Commission produce at least one report monitor.: 
ing the enforcement of Federal civil rights laws 
each year. Because it is an enforcement report, 
the Title VI study was designed solely to deter
mine whether or not complaints are investigated, 
compliance reviews are undertaken, and policy 
guidance is given by responsible agencies pursu
ant to existing law. Itwas not designed to suggest 
that the law, which prohibits the receipt of Fed
eral taxpayer funds by institutions that discrimi
nate on the basis of race, color, or national origin, 
is invalid or to propose that it be changed. The 
Commission has issued reports on legal issues 
related to Title VI, including affirmative action 
and disparate impact theory, in the past and 
plans to do so in the future. For example, this year 
the Commission will hold a hearing on affirmative 
action, which will be followed by a report includ
ing the Commission's latest views on the subject. 
This report, however, was not intended to address 
such issues, but instead evaluates the actual en
forcement of Title VI as it currently exists on the 
books. 

The findings that resulted from this evaluation 
indicate that Title VI enforcement has long been 
neglected. These findings do not reflect any par
ticular interpretation of Title VI or any particular 
political philosophy. Instead, the report explains 
that no matter what interpretation various polit
ical officials adopted in the 1970s and beyond, 
enforcement was neglected. The job of ensuring 

that minorities are included in the planning pro
cess for distributing Federal funds at the State 
and local level and insuring that Federal tax
payers' funds do not go to institutions that dis
criminate on the basis ofrace, color, and national 
origin has been severely undermined. 

This final product is the culmination of an 
extensive effort on the part of the Commissioners 
to reach a consensus. The Commissioners origin
ally received the draft Title VI report from staffin 
May 1995, prior to the June 1995 Commission 
meeting. At the request of some Commissioners, 
our consideration of the report was delayed until 
the July 1995 meeting. At that July meeting, a 
majority of the Commission did not vote to ap
prove the report, with four Commissioners in sup
port and four in opposition. At the October 1995 
Commission meeting, the Commissioners agreed 
that our special assistants would meet and dis
cuss the report in an attempt to reach consensus. 
From October until December 1995, the Commis
sioners and our special assistants discussed the 
report, exchanging nearly 200 pages of deletions 
and changes. At the December 15, 1995, Commis
sion meeting, the Commissioners agreed that a 
facsimile vote on approval of the report would be 
taken on December 28, 1995. The vote was ex
tended until January 8, 1996, and again until 
January 11, 1996, to accommodate any Commis
sioner who was inconvenienced by the govern
ment shutdown or the blizzard. All eight Commis
sioners voted on the report, which was approved 
by a majority of the Commissioners. 

The importance of this report is its nearly con
sistent findings that Title VI has been more ne
glected than enforced and the recommendations 
that it makes for improving enforcement even 
with the limited resources that are currently 
available. There is no evidence that the public has 
decided to abandon a national goal that non
discrimination is the rule in the allocation of 
funds for highway construction, college loans, 
schools, and hospitals paid for by the taxpayers. 
We must do a better job of enforcement to meet 
their goal. 
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Dissenting Statement of Commissioner Constance Horner 

One ofthe most important functions of the U .S 
Commission on Civil Rights is its statutory duty 
to monitor Federal civil rights enforcement. In 
1993 the Commission agreed to examine the en
forcement of Title VI of the Civil Rights Act of 
1964, a subject that it had not addressed compre
hensively since 1974. It was an area much in need 
of attention, particularly in light of the differing 
legal and philosophical interpretations of Title VI 
in the preceding 20 years. And who better than 
this bipartisan Commission to place the compet
ing views on the table, sort them out, and present 
a broad, dispassionate accounting of the issues? 
Unfortunately, the Commission was not up to the 
job. This report should be read skeptically in the 
recognition that it ignores, submerges, or distorts 
critical points of view. 

Redactions to the 1,034-page draft report 
(primarily deletions of partisan; inaccurate, or 
"controversial" material) have produced a final 
document that is less offensive-but no less close
minded-than the original. This report adheres to 
a monolithic liberal orthodoxy, unchallenged even 
by the legitimate legal interpretations and princi
ples thatguided Title VI enforcement throughout 
the administration of President Reagan. 

The report would be stronger and more honest 
ifcertain deficiencies were corrected. Most funda
mentally, the report fails to measure or examine 
the magnitude of current discrimination; in addi
tion, it never explains or justifies the basis for its 
definition of a successful enforcement effort. The 
report assumes a single set of"necessary criteria 
for an effective Title VI enforcement program" 
that form the baseline of assessment (Executive 
Summary, p. 6) (emphasis added). These criteria 
are not part of the Title VI statute, and· nowhere 
does the report explain how their necessity was 
determined or their effectiveness measured. The 
report itself states that "the most significant rea
son behind enacting Title VI was that at that time 
racial discrimination was rampant" (ch. 2, p. 25) 
(emphasis added). Ifthe level of discrimination in 
the early 1960s was the primary reason for enact
ing Title VI, does it not stand to reason that 

understanding the level of discrimination in the 
1990s is critical to evaluating Title VI enforce
ment today? Instead, this report addresses 1990s
style discrimination using a static pre-1974 en
forcement model, even as it concedes that current 
Title VI guidelines and regulations "do not always 
reflect current practices and issues" (ch. 3, p. 82) 
and sometimes are even "outdated" (ch. 3, p. 75). 

Also disappointing is the Commission's deci
sion to quash any mention of affirmative action or 
disparate impact theory; large sections that dealt 
with these topics were dropped from the original 
draft report. A comprehensive report would not 
ignore these two major issues. If the U.S. Com
mission on Civil Rights cannot discuss controver
sial matters, then who can? We were not ap
pointed to this Commission to shunt aside the 
difficult questions. 

My opposition to this enforcement report re
flected an understanding that improvements to 
the original draft report, although in progress, 
were not completed at the time the vote was 
taken. Indeed, Commissioner Robert P. George, 
who proposed the compromise effort to break a 
4-4 deadlock, stated that the Commission's goal 
was to "get a report that could command a solid 
majority, if not unanimity, among the Commis
sioners on this important problem of Title VI 
enforcement" (transcript of December 15, 1995, 
Commission meeting). Such a consensus could 
have been achieved, but in the end, a majority of 
Commissioners placed more importance on hold
ing an immediate vote (even during the Federal 
Government shutdown) than on spending the 
time and effort necessary to produce a balanced 
document that would receive broad support. This 
report presents-even promotes-a singular 
point of view that some Commissioners share, but 
it does not offer other legitimate perspectives on 
and interpretations of Title VI enforcement. 

February 1, 1996 
Washington, D.C. 
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