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U.S. COMMISSION ON CIVIL RIGHTS 

THURSDAY, APRIL 11, 2002 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON THE CONSTITUTION, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The Subcommittee met, pursuant to call, at 1:15 p.m., in .Room 
2237, Rayburn House Office Building, Hon. Steve Chabot [Chair
man of the Subcommittee] presiding. 

Mr. CHABOT. [Presiding.] The Committee will come to order. 
This is the Subcommittee on the Constitution of the Judiciary 

Committee. I will begin with my opening statement. 
The purpose of this oversight hearing is to inquire into the man

agement practices of the United States Commission on Civil 
Rights. 

Following its inception in 1957, the commission played an impor
tant role in investigating civil rights abuses that plagued our Na
tion at that time. The com.mission has now reached a critical stage 
in its history. 

Over time, the commission has been criticized by individuals on 
both sides of the civil rights debate. However, recently, the commis
sion has come under fire from all sides at the same time by sources 
that include the New Republic, Salon.com, and the Washington 
Post, for example. 

Recent press reports have criticized the Chair for engaging in a 
confrontation with the White House over the appointment of a new 
commissioner, Peter Kirsanow. I would like to recognize Commis
sioner Kirsanow will be attending this afternoon, although he will 
not be a witness, but he will be in the audience. We understand 
that he is on his way. He had a flight. 

I'm fully confident that the appeals court will defer to the Presi
dent's interpretation of the appointment power that is entrusted to 
President and grant Commissioner Kirsanow his rightful seat on 
the com.mission. 

The decline in public confidence in the commission has led the 
Subcommittee on the Constitution, this Committee, to conduct 
oversight to evaluate the com.mission's operations .. 

Among other things, we ar_e concerned about the effect of poor 
management practices on the quality of the commission's work 
product, the apparent exclusion and disparagement of minority 
viewpoints and participation, and, after a review of documents re~ 
cently produced to the Subcommittee, the failure to implement 
fully management reforms recommended by the GAO 5 years ago. 

(1) 
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The 1997 GAO report entitled "U.S. Commission on Civil Rights: 
Agency Lacks Basic Management Controls" characterized the com
mission as, and I quote, "an agency in disarray'' with ''broad man
agement problems," unquote. 

The commission has not adequately revised administrative in
structions to inform staff of management policies. Despite the pur
ported use of project reports recommended by GAO to inform com
missioners of detailed project costs, staffing needs, and deadlines, 
commissioners remain in the dark about these basic issues. 

In April 2000, the commission hired McKinney & Associates, a 
Washington, D.C., public relations firm, while at the same time 
maintaining three employees in its own public affairs office. From 
the extensive criticism of the commission in the press, it appears 
that the commission's expenditure of $170,000 on McKinney & As
sociates has been a waste of money. The commission, moreover, 
cannot explain what exactly McKinney does for the commission. 

The commission appears to operate without consultation with 
commissioners. The commission frequently withholds meeting tran
scripts from commissioners and issues letters and press releases 
under commissionersi names without their approval. 

The commission's recent effort to suppress a book review that fa
vorably mentioned Commissioner Abigail Thernstrom raises ques
tions about the basic fairness of the commission and its ability to 
accept differing points of view. 

The staff director's confirmation that the commission engages in 
unregulated shredding raises concerns about whether staff have re
ceived training on how to comply with the Federal Records Act. 

We are concerned that the commission fails to consider commis
sioners' suggestions of witnesses for upcoming hearings and fre
quently withholds witness lists from commissioners. 

The commission also fails to clarify basic hearing procedures for 
commissioners such as: ''What is the topic of the next hearing?" 
and ''Who has been asked to testify?" 

In June 2001, the commission withheld statistical data used in 
formulating the conclusions of the Florida report from dissenting 
commissioners Thernstrom and Redenbaugh and suppressed the 
final version of the dissent. 

A preliminary report and the final report were leaked to the 
press before the commission released copies to the commissioners, 
or to Florida Governor J eh Bush, or to Florida Secretary of State 
Katherine Harris. The commission then made no formal leak in
quiry. 

More recently, the commission disregarded 0MB budget proce
dures and its own budgeting process by failing to submit its budget 
to commissioners for approval in June of 2001. And in October of 
2001, it refused to forward discrimination complaints received on 
the commission hotline to the Justice Department for investigation. 

The continued mismanagement of the commission undermines 
public confidence in the commission's work. The commission is now 
more a public spectacle than it is a serious fact-finding agency that 
informs the public about the state of civil rights in America. 

In view of these concerns, I look forward to hearing from our wit
nesses today. 
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At this time, I'll yield to the Ranking Member, Mr. Nadler, for 
.his opening statement. 

Mr. NADLER. Thank you, Mr. Chairman. 
What is a public spectacle is not the commission but the state

ment of the Chairman we just heard. The Chairman referred to the 
loss of public confidence in the commission. I see no loss of public 
confidence in the commission. I see a campaign of defamation 
against· the commission launched by the right wing people who 
don't approve of civil rights as part of the Republican Party. 

The Chairman referred to Commissioner Kirsanow and to the 
campaign against the President's ,appointment of Commissioner 
Kirsanow waged by the chairman of the commission. I know of no 
Commissioner Kirsanow. I know of a gentleman named Mr. 
Kirsanow, whom the President, disobeying the law passed by Con
gress and signed in 1994, I think it was, changing the tenure of 
members of the commission, attempted to point to a nonexistent 
vacancy on the commission. I know that the courts upheld the opin
ion of the chairperson and the majority of the commission that the 
vacancy didn't exist. 

The Chairman is entitled to his opinion that the court decision 
is wrong, but he's not entitled to call Mr. Kirsanow a commissioner 
or to berate the chairperson of the commission for following the law 
and for being upheld by the court on what the law is. 

With all the genuine civil rights issues facing the Nation, the 
Subcommittee today dedicates itself to the assume task of review
ing purchase orders, organizational charts, internal administrative 
manuals, and the like. While I certainly take Congress' oversight 
responsibilities seriously, I cannot help but wonder if the petty and 
punitive nature of the majority's inquiries and the disrespectful al
most abusive manner in which the majority has dealt with the 
commission belies an agenda other than ensuring that the commis
sion is doing its job correctly. 

In fact, I believe it represents an agenda prefer ensuring that the 
commission cannot do its job correctly. 

I have often fought fraud, waste, and abuse in Government. As 
the majority's witness, Mr. Schatz, will recall, we worked together 
a few years ago to do what almost no Member of Congress would 
ever think of doing: We managed to kill a costly, unnecessary, and 
wasteful highway project in my own district. It did not make me 
particularly popular at home, but this was a pork-barrel project 
that simply, in my opinion, was not needed and would have wasted 
about $300 million of the taxpayers' money. And I was happy at 
Mr. Schatz' assistance in being able to kill the project, although 
people are trying to revive it and we will have to continue to op
pose it if they make more attempts. 

I have no regrets. That was then. 
Thousands of pages have been produced on everything from the 

purchase of office equipment to harassment over the very serious 
matter of Commissioner Wilson's tenure, a matter decided in the 
commission's favor by the U.S. District Court for the District of Co
lumbia. 

Mr. Chairman, back in 1995, when as part of the Republican rev
olution the name of the Subcommittee was changed from the Sub
committee on Civil and Constitutional Rights to the Subcommittee 
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on the Constitution, I had hoped that the name change would not 
signal a change in emphasis and was only symbolic of the major
ity's, apparently, disregard for civil and constitutional rights. In my 
service on the Subcommittee in the ensuing years, I have found 
that this change was really truth in labeling. The work of the Sub
committee has had as much to do with its historical record as a 
vigorous guardian of civil and constitutional rights as it does with 
the future of Amtrak. 

If anything, the Subcommittee has become a focal point for as
saults on the constitutional rights of the American people. Whether 
considering constitutional amendments that would promote the 
suppression of free speech or the Subcommittee's tireless and often 
creative efforts to undermine a woman's constitutional right to 
choose, this Subcommittee has been anything but the proud guard
ian of individual liberty it was for so many years. 

Mr. Chairman, somewhere on the road to Damascus the party of 
Lincoln has become the party of Jefferson Davis. Whatever our dif
ferences on policy, I find this transition a heartbreaking loss to the 
Nation. 

I will leave it to my colleagues on the other side of the aisle to 
count paperclips and engage in other theatrics. We are fortunate 
today to have Mr. Hilary Shelton, director of the Washington bu
reau of the NAACP, and Mr. Les Jin, the commission staff director, 
with us. With the indulgence of the Chair, I hope to discuss the 
topic of civil and constitutional rights. According to clause l(k)(5) 
of House rule X, civil liberties is still within our jurisdiction, and 
it would be nice if we got a chance to exercise that jurisdiction one 
of these days. 

The commission has issued a number of reports and rec
ommendations, not all of which have been ~ontroversial, and many 
of which have resulted in real changes that have benefited the civil 
liberties of the people we .represent. It might be nice if the Sub
committee could actually hold a hearing or consider legislation 
based on that work, based on those reports, even some of the non
controversial reports. I would be- happy to work with the Chair on 
such a project. 

I can vouch for the fact that in my own city of New York, as a 
result of commission report, police Commissioner Ray Kelly re
cently issued .a tough new order against racial profiling and or
dered that it be read and posted in every precinct in the city. 

Mr. Chairman, I hope the current fascination with the commis
sion, rather than with the civil rights issues it reports on, is not 
a form of partisan retribution for its incisive and clarifying report 
on the illegal disenfranchisement of Florida voters in the 2000 elec
tion. 

Using the power of Congress to harass or kill the messenger 
should be beneath us. 

I would urge my colleagues to remember why we are here and 
the fundamental rights with whose guardianship we are entrusted, 
so that we may rise above some of these administrative issues and 
get on with the work of safeguarding civil liberties. 

Thank you, Mr. Chairman. 
Mr. CHABOT. Thank you. 
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At this time I would like to welcome and introduce our panel. 
And our first witness this afternoon will be Commissioner Abigail 
Thernstrom, appointed to the commission by House Speaker Den
nis Hastert in January of 2001. 

Commissioner Thernstr6m is a senior fellow at the Manhattan 
Institute in New York, where she has researched and published ex
tensively on civil rights issues. She is the author of the 1997 
award-winning work ''Whose Votes Count? Affirmative Action and 
Minority Voting Rights." Thernstrom and her husband, Harvard 
historian Stephan Thernstrom, are co-authors of the New York 
Times-acclaimed book "America in Black and White: One Nation 
Indivisible." 

Commissioner Thernstrom serves on the boards of the Center for 
Equal Opportunity and the Institute for Justice. She has appeared 
on "Fox News Sunday," "Good Morning America," and the "Jim 
Lehrer Newshour." She has published articles in the Wall Street 
Journal, New York Times and Washington Post. 

She holds a Ph.D. from the Harvard University Department of 
Government. 

Our second witness this afternoon will be Les Jin, appointed staff 
director for the commission by President Clinton in October 2000. 
Mr. Jin is responsible for the day-to-day operations of the commis
sion. He is a former general counsel with the U.S. Information 
Agency and more recently with the U.S. Broadcasting Board of 
Governors. He served as a trial attorney with the U.S. Equal Em
ployment Opportunity Commission in Chicago and as a hearings of
ficer with the Chicago Commission on Human Relations. He has 
also worked for the Legal Assistance Foundation of Chicago. 

He has served on the board of the National Asian-Pacific Amer
ican Bar Association and was general counsel for the Organization 
of Chinese-Americans. 

Mr. Jin received his law degree from the University of Oregon 
and earned a master's in public administration from the John F. 
Kennedy School of Government at Harvard University. 

Our third witness will be Hilary 0. Shelton, director of the 
NAACP Washington Bureau. Prior to working for the NAACP, Mr. 
Shelton served as the Federal liaison assistant director of the gov
ernment affairs department of the United Negro College Fund. 

Prior to serving the college fund, Mr. Shelton served as program 
director for the United Methodist Church's Social Justice Advocacy 
Agency and the General Board of Church and Society. 

Mr. Shelton serves on the boards of the National Center for 
Democratic Renewal, the Leadership Conference on Civil Rights, 
and the National Violence Against Women Task Force. 

Mr. Shelton holds a B.A. in communication and political science 
from the University of Missouri and an A.A. in legal sciences from 
Northeastern University. 

Our fourth and final witness will be Thomas A. Schatz, the presi
dent of Citizens Against Government Waste, the CAGW. Mr. 
Schatz is a nationally recognized spokesperson on Government 
waste. 

During his 15 years with CAGW, Mr. Schatz has testified numer
ous times on Government waste issues before the Committees of 
the United States Senate and the House of Representatives. He has 
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appeared as an expert on ABC News with Peter Jennings, CBS 
News with Dan Rather, NBC News with Tom Brokaw, "Larry King 
Live," and the ''McNeil-Lehrer Newshour." 

Prior to joining Citizens Against Government Waste in 1986, he 
spent 6 years as the legislative director for Congressman Hamilton 
Fish and 2 years practicing law and lobbying. Mr. Schatz holds a 
law degree from 'George Washington University. , 

We'd like to welcome all four of the witnesses here this after
noon. We would ask the witnesses, if possible, to confine their testi
mony to within 5 minutes. We have a lighting system before you 
there. When the yellow light comes on, that means you've used up 
4 minutes and try to wrap up in the final minute and we'll give 
a little leeway here and there, but we'd appreciate it _if you'd try 
to keep it within 5 minutes. When the red light comes on, that 
means the 5 minutes has been used up. 

And we'll begin with Commissioner Thernstrom. 

STATEMENT OF ABIGAIL THERNSTROM, COMMISSIONER, U.S. 
COMMISSION ON CIVIL RIGHTS 

Ms. THERNSTROM. Mr. Chairman, Members of the Subcommittee, 
I thank you for holding this hearing and for inviting me to testify. 

My name is Abigail Thernstrom, as you know. And as the Chair
man mentioned, I am a political scientist by training, a senior fel
low at the Manhattan Institute in New York, a member of the 
State Board of Education in Massachusetts, where I • live, and a 
commissioner on the U.S. Commission for Civil Rights since Janu
ary 2001. 

I'm also the author of numerous books and articles on race and 
ethnicity. 

I'm going to speak briefly, and I ask that a more detailed testi
mony be entered into the record. 

Mr. CHABOT. Without objection. 
And all the statements of all four witnesses will be entered into 

the re.cord. 
Ms. THERNSTROM. Thank you. 
In the decades since 1957 when the commission was first formed, 

a revolution in the status of blacks and the state of race relations 
has occurred in this country. But on the road to racial equality, 
there's obviously still much to do. And the commission can play an 
important part, in theory. 

In practice, however, the commission hurts more than it helps. 
It sullies the drive for civil rights, and it taints a cause to which 
every American should be committed. 

This is the picture that I've seen in the 15 months that I've 
served, and a review •Of the historical record shows that this has 
been the case for years. 

Here are some of the reasons. The commission's hearings and 
briefings make a mockery of intellectual inquiry. Its reports are 
never circulated in draft form to distinguished scholars with a vari
ety of perspectives. And as a consequence, the work is shoddy and 
ideologically driven. 

The conclusions drawn by the commission in its reports are so 
crude and so predictable that I could write them myself before any 
hearing or briefing took place. 
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Press releases are issued in the name of all commissioners, al
though I have not seen them beforehand and I often find them ob
jectionable. Moreover, they can be woefully inaccurate. They state 
facts that are not facts about actions taken by the commission and 
about the American racial and ethnic landscape. 

The chairman, Mary Fr.ances Berry, has a public relations agen
cy funded with taxpayer money that works only for her. I believe 
I have fiduciary responsibility for such decisions, although I am 
never consulted. 

Commission meetings are marked by procedural chaos. Rules are 
changed arbitrarily. I'm never sure what will be on the agenda 
until I get there, and topics and speakers are switched without 
warning with the result that I cannot adequately prepare for meet
ings and I waste time on issues that will not be addressed. 

I lack basic access to the staff and its work. Direct conversations 
with anybody outside the staff director, Les Jin, office are explicitly 
prohibited. Moreover, memos to Mr. Jin containing vital questions 
are regularly unanswered or only very partially answered. 

Communications from Mr. Jin can be, well, let's say just totally 
bewildering. For instance, July 20th, 2001, I received a memo stat
ing I ·did not~ participate in a meeting between Commissioner 
Redenbaugh and the general counsel, and that the deadline to dis
cuss the issues at hand had passed. In fact, there was no meeting 
and no deadline, as I made clear in an uncontested memo of July 
23. 

Alas, this incident did not surprise me. A contempt for facts runs 
through much of the commission's work. 

·urandstan:ding substitutes for effective work. The hotline estab
lished to record instances of discrimination against Arab-Americans 
and Muslims was a disaster as Time magazine accurately reported. 
It was basically useless. 

That did not bother Chairman Berry, who on October 12 said, 
quote, ''People around the country have expressed their gratitude, 
so I think we ought to be proud that we're doing this rather than 
worrying about whether it's helping anybody," end quote. 

Reports take years to complete, as shown on the chart on the 
easel. And often the information that has been gathered is obsolete. 
For instance, the racial and ethnic tension report was supposed to 
take 3 to 5 years; it took 11 years to complete. 

Most important, secrecy and a fear of dissenting voices pervades 
all of the commission's work. That was evident in the recent can
cellation of important hearings on education. Instead, the staff is 
writing a report. behind closed doors, although three commissioners 
have considerable expertise on the subject. 

This fear of dissenting voices was most obvious in connection 
with the commission's Florida report, a report the Washington Post 
editorial described as, quote, ''highly politicized, contributing little 
beyond noise to the national discussion of the problems in the 2000 
election." 

The extraordinary secrecy extended to the witness list at one of 
the Florida hearings, although, in fact, that list, I subsequently 
learned, had been released to the press by the public relations 
agency that works solely for the chairman. I hadn't seen the list, 
however. 
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Fear of input from affected parties in Florida, from scholars out
side the commission, from commissioners themselves, drove a proc
ess that lacked even bare-bones integrity. Process and substance 
cannot be separated. A corrupt process ensures a worthless result. 

In the minutes I have left, I will confine myself-to just a few 
words about the suppression of the Thernstrom-Redenbaugh dis
sent on totally specious legal grounds. That the U.S. Commission 
on Civil Rights should even think about suppressing a dissent is 
of course jaw-dropping. This commission thought and it acted. In
deed, the commission contemplated a speech code for dissents, 
which would have restricted them to two or three pages and pro
hibited independent research. 

Chairman Berry often claims the dissent has not in fact-that 
the dissent has in fact been published by the commission. Not so. 
It has never been published by the commission. 

A crude first draft of the dissent has been included in a pile of 
material taken from Senate hearings on election reform. I was not 
permitted to submit the polished and quite amended version. I was 
given no opportunity to submit my rejoinder to the work of the 
commission's statistical expert, although I had been promised a 
chance to do so. And the dissent does not appear labeled as such 
in the proper place for dissents. 

Mr. CHABOT. Commissioner, could you wrap up? 
Ms. THERNSTROM. Yes. 
Mr. CHABOT. Thank you. 
Ms. THERNSTROM. I have offered the briefest outline of the ex

traordinary number of problems that plague the commission. I will 
provide many others, supported by documents, in my written testi
mony. 

Final word: It has been a long time, in my view, since the com
mission did any meaningful work to advance the cause of civil 
rights. The commission should be a source of hard facts on current 
civil rights issues and a place of robust debate.. It is neither. It"is 
a national embarrassment. 

Thank you very much. 
[The prepared statement of Ms. Thernstrom follows:] 

PREPARED STATEMENT OF ABIGAIL THERNSTROM 

Mr. Chairman and members of the Subcommittee, thank you for holding this 
hearing and for inviting me to testify. 

My name is Abigail Thernstrom. I am a political scientist by training, a senior 
fellow at the Manhattan Institute in New York, a member of the state board of edu
cation in Massachusetts where I live, and a commissioner on the U.S. Commission 
on Civil Rights, appointed in January 2001. 

I am the author of a multiple-award winning book, Whose Votes 'Count? Affirma
tive Action and Minority Voting Rights, and the co-author of America in Black and 
White: One Nation, Indivisible, a history of race relations and racial change in the 
decades since World War II. I am presently working on a book entitled Getting the 
Answers Right: Race, Class and Academic Achievement, which will be published by 
Simon and Schuster in 2003. 

I will speak briefly and ask that a more detailed testimony be entered into the 
record. 

A revolution in the status of blacks and the state of race relations has occurred 
in the decades since the Commission was formed in 1957. But on the road to racial 
equality, there is still much to do, and the Commission can play an important 
part-in theory. 
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In practice, however, it hurts more than it helps. It sullies the drive for civil 
rights-taints a cause to which every American should be committed. Or at least 
that is the picture I have seen in the fifteen months I have served. 

Here are some of the reasons: 

• Its hearings and briefings make a mockery of intellectual -inquiry. Its reports 
are·never circulated in draft form to distinguished scholars with a variety of 
perspectives and, as a consequence, the work is shoddy and ideologically-driv
en. Preliminary ·findings are issued without following basic scholarly or colle
gial process. Reports ,are leaked to the press before being given to Commis
sioners. 

During the two Florida Hearings (January 11-12 and February 16, 2001), the 
most basic processes that would have guaranteed a fair and balanced hearing were 
not followed. 

Chairman Berry and the staff director, Les Jin, refused to disclose the list of wit
nesses before the hearings on February 16.1 The rationale given: the witnesses were 
afraid, and had requested that their names be kept under wraps. However, M1.:Kin
ney and McDowell, a public relations firm retained by the Commission, has ac
knowledged in print that it had prior access to the witness list, which it distril>uted 
to the press before the hearings.2 

Further, it is absurd to say that these witnesses feared for their well-being. They 
had been interviewed by the staff attorneys and told that their testimony would be 
public; hearings were open to the press and filmed by C-Span. Had the procedure 
been proper, all commissioners would have been given an opportunity to suggest 
witnesses and would have known precisely who was appearing in order to ade
quately prepare for questioning. 

Before the Commission had closed the record for the Florida hearings, the chair
man issued preliminary findings and leaked her personal statement to the New 
York Times. Although it was described as an official Commission statement, in fact 
commissioners had not seen it. I attach the New York Times article of March 8, 
2001, and the statement subsequently released to the Commission itself on March 
9, 2001.3 -,..., 

On March 9, the Commission also issued a press release, attached, that obfuscates 
the distinction between a personal statement issued by the chairman and one voted 
on by the Commission, prior to publication. 

Before the chairman released her preliminary statement, I had asked to see the 
documents that staff attorneys had received in response to ques'ti:ons...raised by the 
Florida election. They were attorney-work products and not available for review, I 
was informed. Basic documents were for staff-eyes only. I attach the memoranda re
cording my requests and responses from the staff director. 

During the drafting process, only the office of the general counsel had access to 
the Florida report. On several occasions, to no avail, Commissioner Redenbaugh and 
I requested the timeline for the release of the report.4 Ultimately, stories on the re-

1 USCCR transcript, February 16, 2001, p. 30: 
Commissioner THERNSTROM: It is correct that I had an agenda, but all the witness-I have 

no idea who any of the witnesses are before the lunch break--
Chairperson BERRY: None ofus do. Do you want to know why? I'll tell you. 
You know as many witnesses as the rest ofus. Some of the witnesses for their own protection 

did not want to be identified in any documents before they appeared today. They feared for rea
sons of their own that their names not be disclosed. So in order to protect them their names 
haven't been written down anywhere. The Commission has done that in the past to protect peo
ple and so it was thought necessary, as I am told, to do that. 

2 In a paper by McKinney & McDowell dated January 2001, p. 2, it says: "The firm also dis
tributed via e-mail the second advisory and hearing agenda/witness list (obtained from the Com
mission) to many additional media representatives who contacted the firm fo.r information prior 
to the hearings. 

3 Seelye, Katharine, New York Times, March 9, 2001, p. A14. 
4 At the April 13 Commission meeting, the Chair did not specify when Commissioners would 

receive a draft copy of the report. Her only statement was: "So Eddie, we have to have that 
[the draft report] at some point before then if we are going to act on it at the June meeting." 

On May 22, Commissioners Thernstrom and Redenbaugh sent a memo to the Chair and asked 
two questions: when exactly Commissioners could expect to receive the report, and what was 
the status (begin and end dates) of the affected agency review? 

On May 23, Les Jin's special assistant, Kim Alton left a voicli mail in Redenbaugh's assistant 
voice mail saying that the staff director said that Commissioners should refer to the April tran
script.

On May 24, Commissioner Redenbaugh sent another memo to the chairman protesting this 
lack of response, and reiterating the two questions. That memo was acknowledged (on or about 

Continued 
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port were published in the,Washington Post, New York Times and the Los Angeles 
Times before I had-even received a copy of the draft. In other words, the media were 
privy to the report's conclusions before I was. On June 9, 2001, the Washington Post 
called this leak "stupid and destructive." 5 

• Press releases are issued including my name, although I have not seen them 
beforehand and in fact often disagree with their substance. Moreover, they 
can be woefully inaccurate. For instance, following its meeting this past Sep
tember, a press release stated that commissioners had voted for a hotline to 
solicit and catalogue complaints of discrimination involving Arabs and Mus
lims. In fact, this vote never took place.6 Moreover, there had been no discus-

May 31) by Dr. Berry's assistant, Krishna Toolsie, who again referred Commissioner 
Redenbaugh's assistant to the April transcript in which Dr. Berry informed the Commissioners 
that they would have the ,report m early June. 

On June 1, Les Jin sent Commissioners a brief memo stating only that the report "was not 
quite ready for distribution to the Commissioners"; it would be sent out "in accordance with the 
timeline discussed during the April Commission meeting"; and the Commission was "proceeding 
with the requirements for legal sufficiency and affected agency review . . ." 

On Monday June 4, at approximately 9:30 a.m., Commissioner Redenbaugh's assistant, Char
lie Ponticelli, met with staff director Jin's special assistant, Kim Alton, in the anteroom of the 
staff director's office. Ponticelli stressed the Commissioners' concern that all Commissioners be 
given adequate time to review the draft report, and she again asked when exactly they would 
receive the report. Kim Alton said the·report was downstairs with the General Counsel and that 
she did not know when Commissioners would receive the report but that she would check with 
the staff director for further details. At approximately 5:00 p.m.Kim Alton: left a voice mail mes
sage indicating that the report would be availab1e "at 6:30 'today." At 6:00 p.m., Ponticelli re
ceived a call from New York Times' reporter Katharine Seelye asking for Commissioner 
Redenbaugh's number so that she could get his reaction .to the report. Seelye was told that nei
ther had yet received the report. At 11:00 p.m. that evening, a messenger sent by the Commis
sion arrived at Ponticelli's house with a copy of the report. Commissioner Thernstrom's assistant 
received her copy of the report about the same time. Commissioner Thernstrom received her 
copy of the report, the next day, Tuesday, June 5 after noon. That morning the New York Times, 
the Washington Post and the Los Angeles Times ran stories about the report which had been 
leaked to those paf.ers by the Commission. 

5 Getler, Michae , The Washington Post, "When Leaks Backfire," June 10, 2001. 
6 USCCR transcript, September 14, 2001, pp. 50-55. The hotline is not mentioned in the dis

cussion and not voted on. 
Chairperson BERRY: Well, I think that the first thing is that the staff should find out what 

the Community Relation Service is doing. Because they're small too, and they don't have much 
money, but their mandate as I understand it, unless it's changed in the last couple of years, 
is to be conciliators. And they ·used to do reports all the time, because I used to use them on 
incidents that were. happening in various places and their efforts to try to go out and conciliate. 
So we need to find out what they're doing. 

And usually RDs in the past have operated in tandem with them. I don't know whether 
they're doing that now anymore, but they should be in consultation with them. 

I hear Ivy saying in the background that they are, so that's good. And they should be, and 
they should report to us on what's going on. Because my gut reaction is that CRS is the place
that ought to be doing this job of actually out on the ground conciliating and collecting informa
tion and data and passing it along. And RD's ought to be working with them, and our SACs 
and coordinating that. And until we get some other advice to do something else, why don't we 
simply say to our staff that that ought to be happening and they ought to make sure that it 
is. Unless somebody has an objection. • 

Vice Chairperson REYNOSO: Vice Chair. 
Chairperson BERRY: Yes, Vice Chair? 
Vice Chairperson REYNoi:;o: I think that the gathering of data is very important because 

there's such a tendency of denial in terms of anything negative that's happening in our country. 
Commissioner EDLEY: Exactly. J 
Vice Chairperson REYNoso: That's probably very important. 
Secondly, I just want to point out that somehow the description of the Near East of part of 

this world has been expanded. Because I heard concerns by Indians--
Chairperson BERRY: Yes. 
Vice Chairperson REYNoso:-and people of Indian ancestry. I never knew that India was in 

the Near East, but somehow that they too apparently have come under harassment. So it's a 
large body of Americans that are potentially coming under this type of fellow citizen or police 
type of heightened scrutiny and harassment. So I think it's very important. 

Chairperson BERRY: Well, the history of all this is that that's what usually happens. People 
who look like or people think are, and they have no idea anyway because we have such a faulty 
knowledge as Americans of geography anyway, so we hardly know where anyplace is and where 
anybody came from. 

One of my students yesterday who is Hispanic, Mexican he calls himself, was saying he needs 
to get a big sign to put in front of him to carry around saying 'Tm Mexican," because people 
are harassing him because they thought he was an Arab. He was Arab-looking they said. They 
didn't know what that was, but that's what he was doing. 

So, in any case, I think the statement now-so what we'll do is tell the staff, CRS, work with 
them, find out what they're doing, the data collection and all the rest of it, and the RDs out 
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unit has become a very expensive clipping service-nothing more. Two of its employ
ees have quit recently. 

According to a cumulative cost analysis issued by McKinney & McDowell, senior 
staff at the public relations agency charge the Commission $200 an hour. However, 
I have never seen an accounting, although I suspect I have fiduciary responsibility 
as a Commissioner. 

I have asked, at a minimum, to receive copies of the press releases issued at tax
payer expense and including my name. McKinney & McDowell told my assistant, 
Kristina Arriaga, that they worked only for the chairman. Often, I have had to re
quest copies of press releases after I see them posted on the internet or quoted in 
news articles. 

• Commission meetings are marked by procedural chaos. Rules are changed ar
bitrarily. I can't be sure of what will be on the agenda until I arrive at a 
monthly meeting, and topics and speakers are switched without warning. As 
a result I cannot adequately prepare for meetings, and I waste time on issues 
that will not be addressed. Thus, a hearing on welfare was scheduled for the 
meeting in March; at the very last moment, the chairman substituted a 
speaker on bioterrorism. 

This problem has risen several times in years prior to my service on the Commis
sion. I include sections of the transcripts of two meetings-one in 1996 and another 
in 1999-at which commissioners protested this practice on the record.9 In spite of 
assurances by the chairman and memoranda requesting an explanation, this prac
tice continues. 

On March 8, the chairman justified the last minute change by stating that the 
briefing was being conducted by a "speaker'' 10 even though the agenda and the Fed-

9 USCCR transcript, November 15, 1996 
Chairperson Berry stated: "Well, you will know at least at the meeting before the meeting, 

if there's some emergency thing added." Commissioner George asked: "So nothing will be added 
unless it's added at a meeting before that meeting at which the briefing will be held." And the 
Chairperson replied: "Yes, Yes. And if it'.s an emergency and we have to for some other way 
do it that way, somebody will call you and tell you. Okay? The staff director. How's that?" 

USCCR transcript, June 18, 1999. 
Chairperson Berry stated: "There' may be emergencies from time to time, or items that hap

pened and that Commissioners would be notified when they occurred . . . we will try to make 
sure that in the future . . . the staff director will be instructed to make sure that people know 
a month in advance if there is a briefing scheduled for already for something." She reiterated: 
"So the general rule then, as I understand it, will be that Commissioners will be notified a 
month in advance." 

10 USCCR Transcript, March 8, 2002, pp. 59-68. 
Chairperson BERRY:-whatever else you guys want to do, you can do it, but we want to do 

this. Maybe that would have been okay. 
Yes? 
Commissioner BRACERAS: I actually have a question about the briefing for today, and actually 

how it came about. Because-
Chairperson BERRY: I'd be happy to tell you. 
Commissioner BRACERAS: Okay. Well, great. Because I had spent some time, actually-and 

my special assistant had spent some time-preparing for a briefing on welfare reform and edu
cating ourselves on that. And I think that this topic that we have for today is interesting, and 
I'm pleased to welcome the witness here today to talk about it. But in terms of process, I have 
to say I was a little concerned about how this came about and the timing of it, because we did 
not have time to educate ourselves about this issue the way we had started to do on welfare. 

So from the memorandum that came over my fax, it indicated that somebody on the staff had, 
I guess, fallen ill, and that was the reason for the change on the welfare briefing. And I was 
just wondering if you could tell me who it was-who on the staff was responsible for welfare 
that fell ill that made it impossible to have that briefing. 

Chairperson BERRY: Do you want to name the person that's-
Staff Director JIN: I don't think I would-unless my counsel tells me, I don't think I would 

be appropriate in this kind of forum. 
Commissioner BRACERAS: Okay. You don't have to tell me who's ill, but can you tell me who 

was responsible for welfare? 
Staff Director JIN: Well, the way you phrased the question, I mean, once I say that-
Commissioner BRACERAS: Well, there's only one person who was responsible for the briefing? 
Staff Director JIN: Well, there's a person who was res_ponsible for taking the initiative to do 

the early work to get it to a second point, and others would have jumped in and helped. 
Commissioner BRACERAS: And there, was no one else who could take over when that person 

fell ill? 
Staff Director JIN: And the situation was that a number of things happened sequentially so 

that-when we were going through it, we thought that the person would-we knew there were 
some major things, but we didn't think that th_ey would last this long. And it just kept on piling 
up. 



11 

sion of the matter at any Commission meeting. I include the text of the tran
script and the discussion of this issue. 

Records show that other commissioners in past years (before my time) have pro
tested the practice of the chairman to release statements without consultation. I at
tach a memo dated August 10, 1995 written by Commissioner Robert George ad
dressing the use of the press office in releasing statements made by Chairman 
Berry. 

• The chairman, Mary Frances Berry, has a public relations agency, funded 
with taxpayer money, that only works for her.7 

On August 15, 2001, Scripps Howard published an article stating that the Com
mission had paid $135,000 to a private public relations firm, McKinney & 
McDowell. A survey conducted by Scripps Hpward of twelve other government com
missions of similar size found that only one agency had hired a public relations con
sultant and that was five years ago for one specific project.8 

I am not an expert in government contracting, but I do suspect that, as a commis
sioner, I am responsible when taxpayer money is being used to pay an outside pub
lic relations firm. Furthermore, the contract had no obvious justification; the Com
mission has a Public Affairs Unit whose job McKinney & McDowell assumed. 

Until a month ago, the Commission had a Public Affairs Unit staffed by three ca
reer employees. Les Jin, however, has slowly stripped this unit of all authority, .re
moving (in November 2001) its ability even to answer its own phones. Media cannot 
reach the PAU directly. They work through Jin's office, which screens calls. The 

there with the SACs to the extent we can do it, is being another place where people can com-
plain and getting the message out. . 

The statement, we will rewrite the statement and it will have several elements. It will com
mend those who have made statements and who have encouraged people. It will commend the 
President for his statement about the need to not harass people and discriminate against them. 

It will say something about the Jaw enforcement and their efforts, and the need to take care 
as we go forward on this. 

And we will try to get this into all the right hands today. 
And then the staff will consider Christopher's suggestion about getting someone to write a 

paper about this and what suggestions we might make. 
Now, today if we want to or we can wait until the next time, make the suggestion to EEOC 

that they start thinking about guidelines. I don't know, is that something you wanted to do now 
·or you wanted the staff to look into, or to what, Christopher? The one about trying to give guid
anceto-

Commissioner EDLEY: I think we ought to do it. In other words, I would like us to instruct 
the staff to formulate such a memo for you to send over--

Chairperson BERRY: Okay. 
Commissioner EDLEY:-calling on-maybe to. send it to the AG and the Chair of the EEOC 

asking them to put something together. 
You know, I'm sitting here just thinking again about that example in Florida, and I don't-

you know, I'm a Harvard law professor and I don't know what the legal answer. I don't know 
as a matter of current doctrine. That bothers me. 

Chairperson BERRY: You mean that the flying school would--
Commissioner EDLEY: Would automatically send somebody's information over to the FBI just 

because they look like-just because they're from-so I think there's a Jot of murkiness here, 
and I think it'll take a couple of months to, obviously, produce any kind of a document of guid
ance. But I think that sending them something now saying we think you need to get on this 
would show that at least we're being forward thinking. 

Chairperson BERRY: Well, coming from the presence of Philadelphia and Penn as opposed to 
Cambridge, I am also puzzled about it. But in terms of what I know legally, if there is a declara
tion of war, of course, all bets are off. 

Commissioner EDLEY: Right. 
Chairperson BERRY: Because then people can do anything they want to almost-almost to any

one including the bar is somewhat lowered as for what you can do in time of war. But, of course, 
we don't have a declaration of war, so that's a different situation. 

And even in time of war, one wonders whether just because someone. looks a certain way, they 
should somehow be harassed or have Jaw enforcement officials sicked on them as a person. 

So let's have the staff look into all these questions and try to come up with something for 
us. 

Is the staff clear on what we're asking the staff to do? 
Staff Director JIN: I think we are. 
7 The Statement of Work originally issued by the USCCR in the year 2000 stated: "Based on 

background information to be provided by the Commission, the Contractor shall perform re
search, plan, coordinate and perform both press and public outreach services. . . . The State
ment of Work was amended. The new task section read: "Based on background information to 
be provided by the Commission, the Contractor shall perform research, counsel, plan and coordi
nate public relations based on guidance from the USCCR Chair and when designated, other sen
ior staff throughout the contract period." 

8 Sergent, Jennifer, "Civil Rights Commission PR Expenditures Questioned," August 15, 2001. 
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Commissioner BRACERAS: Okay. Well, that's fine. And I obviously wish the person well. But 
my question is more of an institutional one as to why there wasnJ somebody who could have 
taken over and shepherded the project to completion, since we hailiall---or at least some of us 
had spent time preparing for that project? 

Chairperson BERRY: Commissioner Braceras, the staff director, I think he's responded. But let 
me respond to how this came about. And I had planned to do it when we introduced our guest. 

Commissioner BRACERAS: Well, rd actually like the staff director to answer that question. 
Chairperson BERRY: He doesn't know; I do. He knows why it came about, but I had a role 

to play in it. So I would like to express what that role is. 
Commissioner BRACERAS: Great. 
Chairperson BERRY: And I had planned to do it when I introduced our guest, who I'm pleased 

to have here. And it's not time to do that yet. But in any case, we had a discussion in November 
about bioterrorism and healthcare issues and underserved populations and the Office of Home
land Security, which was just being established. 

The staff after that-there were a lot of questions in our discussion that were unanswered. 
And the staff, as they continued to monitor this, I was speaking with the staff director about 
the possibility that OCRE might write a memo for us to read at some point about these issues. 

And they did that. And then when we came to set the agenda for this meeting, having time 
available, I said, well, you could send a memo out, and we could just discuss the memo and 
see where we are on it. Then I said, well, maybe rather than doing that, we shouldn't have a 
briefing. Because the way we do briefings is we get names, and we do panels, and we do all 
of that, and there wasn't time for that. But that we should just ask someone who is an expert 
on public health delivery systems to come in and briefly talk with us about it. And then if the 
commissioners wanted to have a formal briefing after that in which they invited witnesses or 
did whatever they could, and that this was a wise and best use of our time. 

'So I took it as my responsibility in setting the agenda, which is one of the two responsibilities 
I have to do that. So rm the one who-

Commissioner BRACERAS: Well, that's all great. My only question was, why was that now in
stead of welfare. And my other question goes to not only the timing but how we were informed 
of it. Because in looking over some transcripts from this commission in the past, I noticed that 
you had in 1996 promised Commissioner George that commissioners would always be given a 
month's notice before they were going to have a speaker or a briefing, and that nobody would 
come and give testimony to this commission without us having a chance to prepare. And that 
commissioners would know at the meeting before who was coming to speak at the following 
meeting. And you reiterated that in 1999. And that's readily available in the transcript. 

So rm curious to know why that didn't happen this time. Because like you said, this is an 
issue that the Commission has ·been discussing since November. It's clearly not an emergency. 
It could have been put on the calendar for April, and that would have given tis some time to 
brief ourselves and familiarize ourselves with the issues, which I would like to do before the 
gentleman speaks so that I can better understand what he has to say and. form1¥ate some more 
intelligent questions. ~ 

So given your previous statements and assurances that business would not be conducted that 
way, I'm wondering why it was. 

Chairperson BERRY: The first answer is, I did not state that no speaker would come before 
the Commission without this happening. I said there would not be a briefing without people 
being given notice. 

Commissioner BRACERAS: So change the title of what's been proposed instead bf what are the 
rules? 

Chairperson BERRY: Commissioner Braceras, you spoke; I'm speaking. 
May! speak? 
Commissioner BRACERAS: Feel free. 
Chairperson BERRY: Are you in charge? 
Now, I did not state that no speaker would ever come to the Commission. I know T didn't 

say that, and you know I didn't say it. And I have just told you-
Commissioner BRACERAS: I'm happy to pull up the transcript.
Chairperson BERRY: The transcript-read the transcript. Read where I said no speakers will 

come. 
Commissioner BRACERAS: I don't have it in front of me, but when I-
Chairperson BERRY: Well, you throw out these things that are not true. 
Commissioner BRACERAS: Well, when I go back to my office, I'll fax it to you. 
Chairperson BERRY: Okay. Do that. Do that. Because I know I didn't say that. 
Now, the second thing is, I have just told you this is not a briefing; that we could have just 

discussed the memo, since we have time available when we were going to have welfare reform. 
This is not an issue where we're making a decision; we're just having a discussion. And it 
seemed entirely reasonable to have someone who was an expert on short notice come in and 
just discuss it with us. 

Now, if you object--
Commissioner BRACERAS: Oh, I don't object at all. I don't know why-I actually-
Chairperson BERRY: If commissioners object, you may move that you object. And the
Commissioner BRACERAS: I don't object at all. 
Chairperson BERRY:-Commissioners can vote on it. And we will ask the speaker to leave. 
Commissioner BRACERAS: And actually-no, I'm very interested in hearing this speaker. But 

I'm actually balled as to why you're so angry about this. Because all I'm asking for as going 
forward, a little more notice so that I can have time and other commissioners can have time 
to educate themselves--

Continued 
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eral Register indicated there would be a "briefing." At the meeting, I ask~d-for a 
clarification of the distinction between speakers and briefings. That question was 
subsequently posed as well in a memo to the staff director. I have yet to receive 
an answer. 

• I lack basic access to the staff and its work. Direct conversations with anyone 
outside of the Les Jin's office are prohibited. 

I was told by the former general counsel that this prohibition was detailed in the 
Administrative Instructions, but I find no language in the Ais that creates a fire 
wall between commissioners and staff other than Les Jin.11 Moreover, memos to Jin 
containing vital questions are regularly unanswered or only very partially answered. 
Communications from him can be . . . well, let's say, just totally bewildering. For 
instance, on July 20, 2001 I received a memo stating that I did not participate in 
a meeting between Commissioner Redenbaugh and the general counsel, and that 
the deadline to discuss the issues at .hand had passed. In fact, there was never a 
meeting, and never a deadline, as I made clear in an uncontested memo of July 23. 
He has yet to respond to that memorandum. 

• Grandstanding substitutes for effective work. The hotline to record instances 
of discrimination experienced by Muslims and Arab-Americans was a dis
aster, as Time magazine accurately reported on February 9, 2002. It was basi
cally useless. That did not bother Chairman Berry who, on October 12, said: 
"People around the country have expressed their gratitude, so I think we 

Chairperson BERRY: Do you-
Commissioner BRACERAS: Excuse me. 
Chairperson BERRY:-have a motion, Commissioner Braceras? 
Commissioner BRACERAS: No. rd like to finish speaking. 
Chairperson BERRY: Do you have a motion? 
Commissioner BRACERAS: I'd like to finish speaking. 
Chairperson BERRY: Do you have a motion? 
Commissioner BRACERAS: I have a point of order, which has to do with the way this commis

sion conducts business. And I would like to request that in the future commissioners are given 
better notice than we've received in this case. And by that, I mean a month's notice of what 
is going to happen at the next meeting so that we can inform ourselves appropriately; 

It baffies me that that request angers you so. 
Chairperson BERRY: Do you have a motion on that? Because our procedure now is not to notify 

commissioners a month ahead of what the agenda is for the meeting. I don't even know what 
it is a month ahead. But if you'd like to change the procedure, you may move to do so. 

Co=issioner BRACERAS: rm not asking for a complete agenda. I'm asking, if there's going 
to be a speaker or .a substantive discussion of a civil rights issue, to hav,e notice of that so that 
we may prepare. The fact that this has angered you so is really, I think, quite revealing to any
body who's watched this commission. Because I don't understand why you would be against 
commissioners--

Chairperson BERRY: Do you have a motion? 
Commissioner BRACERAS:-preparing and having information. 
Chairperson BERRY: Do you have a motion? 
Commissioner BRACERAS: No. I think rve said what I need to say. 
Chairperson BERRY: Okay. 
Are we going to proceed or not? Or are we
Commissioner THERNSTR0M: Well, I just have a question. 
Chairperson BERRY:-simply going to keep discussing all these procedural questions for the 

rest of the day. 
Commissioner BRACERAS: rm not. 
Commissioner THERNSTR0M: I just have a question. 
I don't really-there seems to be-I don't understand the categories of people coming before 

this commission, the categories of events. That is, there seems to be hearings. Commissioner 
Edley referred this morning to a forum, but by that I think he means the hearings. Then there 
are briefings. Then there is another category in which there are speakers, but I don't know what 
that category is; I don't know what the context is. 

And I just-I don't understand the structure of how this commission operates. And I think 
we do need to have some understandable rules so that there isn't-and some regular structure. 
I don't understand what a speaker is. Is a speaker just somebody who appears? Can they appear 
at the last moment, invited at the last moment, and we don't prepare for it? 

Chairperson BERRY: Do the commissioners wish to hear from Dr. Akhter or not? 
11Various memoranda from December 17, 1993 to September 9, 1997 attached reiterate the 

chairperson's view that Commissioners cannot co=unicate directly with the staff or that spe
cial assistants are not to talk to the staff. A memo dated December 17, 1993 from Co=is
sioners Carl Anderson, .Arthur Fletcher, Robert George, Constance Horner and Russell 
Redenbaugh express concern. over Chairman Berry's statement "express[ing] discomfort at hav
ing Commissioner assistants located at Commission headquarters and . . . may take action to 
remove them." 
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ought to be proud that we're doing tbis rather than worrying about whether 
it's helping anybody." 12 

• , Most inlportant, an apparent fear of dissenting voices p_ervades all of the 
Commission's work. That was evident in the recent cancellation of inlportant 
hearings on education; the staff is writing an education report behind closed 
doors. 

This fear of dissenting voices was most obvious in connection with the Commis
sion's Florida report, of course-a report that an unsi~ed Washington Post editorial 
described as ''highly politicized," contributing little 'beyond noise, to the national 
discussion of the problems in the 2000 election." 13 

Fear of input from affected parties in Florida, from scholars outside the Commis
sion, and from Commissioners themselves drove a process that lacked even bare
bones integrity. And a corrupt process insured a worthless result. 

I would like to speak briefly about the suppression of the Thernstrom-Redenbaugh 
dissent-on totally sb~~kus legal grounds. That the U.S. Commission on Civil 
Rights should even t • about su_ppressing a dissent is of course jaw-dropping. 
This Commission not only thought about silencing a dissenter; it acted. 

Chairman Berry often claims the dissent has in fact been published by the Com
mission. Not so. A crude first draft of the dissent has been included in a pile of ma
terial taken from Senate hearings on election reform. I was not permitted to submit 
the polished and quite amended version. And that crude first draft does not appear
labeled as a dissent, published in its proper place. Furthermore, The Commission's 
statistical expert; Dr. Allan J. Lichtman, wrote a rejoinder to my dissent, although 
I had been told no rejoinder was forthcoming without a notational vote., His work 
was thus inserted into the Senate record (unbeknownst to me), despite the fact that 
I had been promised a chance to respond to anything he wrote.14 

12 October 12, 2001, USCCR, p. 25. 
13"Sins of the Commission," Washington Post, February 11, 2002; Page A24. 
14USCCR Transcript, June 11, 2001, pp. 130-133. 
Commissioner THERNSTROM: Commissioner Redenbaugh has something on this point. 
Commissioner REDENBAUGH: On this matter. 
Chairperson BERRY: Oh, yes, Commissioner Redenbaugh. 
Commissioner REDENBAUGH: Yes, I am baffled by-no, concerned, really, by haTing a Commis

sioner's dissent reviewed and analyzed. I mean I think we have and should have a one-bite pol
icy or we get in a situation where then are we going to then analyze the analysis?

Chairperson BERRY: Commissioner Redenbaugh, the majority report of this Commission, by 
the vote of six to two, is a report which includes a particular statistical analysis. The vote was 
six to two. 

Commissioner REDENBAUGH: Yes, rm aware. 
Chairperson BERRY: And if the dissenters want to challenge the statistical analysis, at least 

there ought to be a possibility for the statistician to look at it and to comment on it since the 
majority of this Commission agrees to it. Now, if Commissioner Themstrom would then like to 
look at his analysis and analyze it, and then if he would like to look at hers and analyze that, 
fine, I don't care. You can analyze it till the cows come home. But, in any case, since it is by 
a majority vote of this Commission, that it is the position of this Commission, it seems to me 
all together fitting and proper that this be done. 

Yes, Commissioner Thernstrom? Do you have a point on that or something else? 
Commissioner THERNSTROM: No, on this. I just wondered if there was any precedent on this 

matter? It seems to me that you have a report, it's going to be perfectly clear it was supported 
by six Commissioners, and then you have a dissent to the report. And my understanding is 
that's always the way it's been done. And because otherwise, yes, rm ffoing look at Professor 
Lichtman, and I'm going to say, "Well, Allan, I want to respond to that.' I agree with Commis
sioner Redenbaugh, one bite of the apple. That's what we've always done, to the best of my 
knowledge. 

Chairperson BERRY: That's not what we've always done. 
Commissioner EDLEY: Madam Chair? 
Chairperson BERRY: And do Commissioners-just so we can get out of this-this is a democ

racy, can I have a motion that we permit Professor Lichtman to analyze the materials in the 
document that will be submitted? 

Commissioner EDLEY: Madam Chair, I'd make that motion and clarify that if he does do an 
analysis and circulates the analysis, that you then just do sort of a notational vote to find out 
if there's a majority of the Commissioners that would like his analysis included in the report. 

Chairperson BERRY: Okay. All right. 
Commissioner EDLEY: Because it may be that the majority would conclude that there's no 

need for it to be. 
Chairperson BERRY: Right. So if that's the case, then why don't you make that motion? 
Vice Chairperson REYNOSO: Say "So moved." 
Commissioner EDLEY: So moved. (Laughter.) 
Chairperson BERRY: Could I get a second? 
Commissioner LEE: Second. 

Continued 

https://wrote.14
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• Finally, I would like to address the issue of who manages the operations of 
this agency. During the House Budget Subcommittee hearing on July 17, 
1997, Chairman Berry repeatedly stated that she did not manage the "day
to-day" operations of the agency. Further, she said: "I clearly believe there 
should be better management at the Commission, that's why we have a new 
staff director." It is true that the statute has delegated day-to-day responsi
bility to the staff director. However, the chairman and the Commission as a 
whole are responsible for the operations of the Commission. Under 42 U.S.C. 
§ 1975d(3) the Commission appoints personnel it deems advisable and under 
§ 1975h(l) the Commission has the power to make rules and regulations nec
essary to carry out the purposes of the Commission. 

Therefore, contrary to the testimony of the chairman in the 1997 hearings the 
Commission does not merely supervise the staff director, but rather, has ultimate 
authority over all personnel, and sets polices and rules governing such personnel. 
The Commission has a fiduciary obligation to oversee the staff director's manage
ment and set the terms by which he does so. Indeed, under 45 CFR §701.12 the 
staff director is the chief executive officer of the agency. That term has a specific 
meaning. The staff director is answerable to the Commission just as a CEO is an
swerable to a Board of Directors, and just as a Board of Directors cannot absolve 
itself of responsibility for malfeasance, misfeasance or nonfeasance of the CEO, the 
Commission cannot absolve itself of the malfeasance, misfeasance or nonfeasance of 
the staff director, nor, by virtue of § 1975d(3), any other staff member. In this re
gard, and by virtue of the responsibilities charged to the Chair under 45 CFR 
§ 701.ll(c), the Chair has a special responsibility for ensuring that the staff director 
discharges his responsibilities in accordance with the directives of the Commission. 

The Commission, and most particularly the chairman, cannot be blind to or dis
claim responsibility for the day-to-day operational failures of the staff director in an 
Enronesque fashion. 

Other management issues plague the Commission. On April 13, 2001, after I had 
protested the staff director's lack of responsiveness to my concerns, the chairman 
stated that the staff director does not work for any particular commissioner. He 
works collectively "for the Commission" and does not answer to individual commis
sioners.15 

Finally, contrary to the chairman's statement, as CEO the staff director is 
unequivocably responsible for responding to an individual Commissioner (not just 
the Chair or the Commission as a whole) where such Commissioner is perforniing 
his or her fiduciary obligations under § 1975. 

Mr. Chairman, every year the Commission has requested a substantial budget in
crease. However, the Commission is unable to plan the year, let alone month to 
month. The chairman's penchant for secretiveness and her desire to control the dis
course and the terms of the discussion are such that the entire staff of the Commis
sion floats from day to day. 

Commissioner EDLEY: Whatever the transcript says I said. 
Chairperson BERRY: All in favor indicate by saying aye. 
(Commissioners vote aye.) 
Chairperson BERRY: So ordered. 
15 USCCR transcript. April 13, 2001. pp. 4-6. 
Chairperson BERRY: [C]ommissioners only have two-one employee as individual Commis

sioners. That one employee is your assistant, if you have one. We collectively have one employee 
that we supervise. That is the staff director. The Commissioners collectively do not supervise 
the staff. The staff director supervises the staff, but we supervise the staff director collectively. 

What that means is the staff director is not responsible for responding to any individual Com
missioner's direction. The staff director will of course respond to factual inquiries on matters 
made by Commissioners, but the staff director does not routinely-does not take direction from 
any individual Commissioner. The staff director does take direction from the Commission as a 
whole. That is the way the statute is set up. That is the way the regulations are set up. 

The staff director does have a close working relationship with the Chair' of the Commission, 
whoever that is, primarily because the Chair of the commission is responsible for setting the 
Commission's agenda each month, and has to determine whether or not, for example, materials 
are ready to go on the agenda, the status of issues, and whether or not things should go forward. 
The Commissioners have expressed orally in meetings and in other ways that that is the way 
they understand the relationship to go. 

The staff director has not routinely responded in writing to inquiries from individual Commis
sioners. First of all, if would be too time consuming. Secondly, the staff director does not report 
to any individual Commissioner but the Commission as a whole. 

Although the staff director or his assistant will respond orally to anything anybody wants to 
know-any Commissioner wants to know, to their special assistant if they have one. If not, to 
them, if they prefer. 

https://sioners.15
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Being an independent Commission should not mean that the agency is unaccount
able for the $9 million dollars it spends every year. At the Commission meeting, last 
month, Commissioner Braceras asked what might be on the agenda in April. The 
response from the chairman was: "I have no idea" 16 and the staff director was un
able or unwilling to answer either. 

16 USCCR transcript, March 8, 2002, pp. 107-112. 
Commissioner BRACERAS: I have a question as to what may be coming on the agenda for April. 
Chairperson BERRY: I have no idea. 
Commissioner BRACERAS: Well, I'm asking staff or whoever might know, because, obviously, 

somebody's planned something. 
Chairperson BERRY: Do you know yet, Staff Director? 
Commissioner BRACERAS: I hope somebody's planning something. 
Staff Director JIN: Well, I mean--
Chairperson BERRY: Something will come. I just don't know what. 
Staff Director JIN: I guess I'm kind of reminded, at the last meeting we were talking about 

this meeting. And the chair was saying that we hope to have welfare reform. 
Commissioner BRACERAS: Okay, great. . 
Staff Director JIN: No. My point is this. My point was, like, we try to plan ahead, but you 

never know what comes ·up. Okay? 
Commissioner BRACERAS: Okay. Well, in a noncommittal way-
Staff Director JIN: No, no. Okay, no--
Commissioner BRACERAS:-can you tell me what you may be planning-
Staff Director JIN: I-I--
Commissioner BRACERAS: Here's why I ask-
Staff Director JIN: I hope to have-
Commissioner BRACERAS: Let me just say something. 
Staff Director JIN: I hope to have the Alaska Report up by next month. 
Commissioner BRACERAS: Okay. 
Staff Director JIN: I hope to have that. I'm optimistic, but we'll just have to· see. . 
Commissioner BRACERAS: But are there any briefings, hearings, speakers, anything of that 

nature-
StaffDirector JIN: Well, I mean, what I will do is
Commissioner BRACERAS:-planned for April? 
Staff Director JIN: At this moment, no. But I will do is-I mean, we're always looking at dif

ferent things. If certain things come up where I think there's an opportunity, then I will raise 
it with the chair. Because as the chair indicated, she's the person responsible who determines 
what goes on the agenda. And if she feels that it makes sense to come up, then maybe I can 
persuade her to do that. If not, then not. 

Cqmmissioner BRACERAS: Okay. Well, two things. If there are going to be any briefings, speak
ers or hearings, I would just appreciate as much notice as possible so I can educate myself on 
the issues. 

The main reason I raise it, frankly, if I know we've talked about going to Florida, probably 
not as early as April. But I know that's been on the agenda. And just having two toddlers at 
home, if I'm going to be making, a more lengthy trip or a trip that's farther away, I need to 
make arrangements. So to the extent there were-

Chairperson BERRY: Commissioner Braceras, we will meet here in April. 
Commissioner BRACERAS: Okay. I'm just making sure. 
Chairperson BERRY: I know that. 
Commissioner BRACERAS: That's fine. But I'm just asking the staff to take into consideration 

that, obviously, everybody at this table has personal commitments and personal-other areas 
of work and things in their lives. So if we're going to Florida at a scheduled meeting or other
wise, I really would like four weeks notice to make whatever personal arrangements I need to 
make. 

And I'm telling you that now, because if it comes up in July, I don't want to hear about the 
trip on July 1st; I'd like to hear about it in May, if possible. So I'm just asking for that consider
ation. 

Chairperson BERRY: Understood. 
Commissioner BRACERAS: And I think all of us could use that. 
Chairperson BERRY: Understood. 
Yes, Commissioner Wilson? 
Commissioner WILSON: I just want to assure Commissioner Braceras that usually we vote on 

a date when we're going someplace. 
Commissioner BRACERAS: Okay, great. 
Commissioner WILSON: Way in advance. 
Chairperson BERRY: But we're not going anywhere in April. 
Commissioner BRACERAS: All right. 
Chairperson BERRY: We'll be here. I don't know what we're going to do, but we'll be here. 
Commissioner BRACERAS: I mean, my point was two-fold, Madam Chair. 
First of all, assuming we were going to be here; I wanted to be prepared and informed for 

whatever substantive issue we're discussing. And then the other point was more of a forward
looking point, that we've had this discussion about going to Florida for several months now. And 
to the extent that-as soon as this narrows down, I think the commissioners need to be in
formed quickly so that we can make those arrangements, because it may be a longer period of 

,Continued 
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The problems I have outlined are, frankly, the tip of a very large iceberg. Obvi
ously, the Commission should function in a responsible manner. It should be a place
of procedural integrity, a forum for robust debate, and a source of hard facts on cur
rent civil rights issues. It fails on all these counts. Indeed, it has become a national 
embarrassment. 

Thank you very much. 

Mr. CHABOT. Thank you, Commissioner Themstrom. 
Mr. Jin. 

STATEMENT OF LES JIN, STAFF DIRECTOR, U.S. COMMISSION 
ON CIVIL RIGHTS 

Mr. JIN. Thank you, Chairman Chabot, Congressman Nadler, 
and Members of the Subcommittee. 

I am Les Jin, the staff director for the U.S. Commission on Civil 
Rights. I have served in this position, as you noted, for a year and 
a half. And I thank you for this invitation to provide testimony on 
the management practices of this agency. 

As the Subcommittee knows, over the last 9 or 10 months, we 
have gotten six sets of inquiries from the Subcommittee. We have 
responded fully to each of them. They've covered most all if not 
every one of the topics that have been raised here so far. Among 
those submissions are the three full boxes over there that we have 
provided. And we have been totally responsive. 

I am proud of the work of the managers and staff of the commis
sion. They perform in a generally exemplary fashion, despite the 
challenging constraints brought about by the commission's dimin
ished resources. 

In your letter of invitation, Mr. Chairman, you indicated that you 
wanted me to provide testimony on my thoughts on the manage
ment practices of the Civil Rights Commission. I am pleased to pro
vide you and the Subcommittee with this information. I look for
ward to discussing the substantive results of the management prac
tices. 

The ultimate test of good management is that the commission 
has produced quality work in a timely manner, covering a broad 
range of civil rights topics.

Ms. THERNSTROM. Oh my. 
Mr. JIN. Two issues in which the commission has made enormous 

contributions to the public discussions are civil rights issues and, 
with respect to election reform--

Ms. THERNSTROM. No. 
Mr. JIN [continuing]. And the post-September 11th issues. 
Beyond holding public forums and issuing reports, the commis

sion has worked to monitor and track the impact of our activities, 
since it is our hope that our work leads to positive changes and 
progress for the struggle for equality. 

Although the results of the commission's activities are not always 
quantifiable, primarily because we are a study co'll.mission and do 
not possess enforcement powers, there are many instances where 
the commission's activities played a role in creating substantive 
change that have improved the area of civil rights. They include: 

time than usual, and we need to plan for that in our personal lives. So that was just a second 
FYI. 

Chairperson BERRY: All right. Anyone else have anything else? 
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First, the comrmss10n held high-profile hearings in Florida in 
January and February of 2001, highlighting many of the short
comings in the Florida November 2000 election. 

In May 2001, Governor Jeb Bush signed into law the Florida 
Election Reform Act of 2001. State legislation as well as the na
tional election reform proposal currently being debated in this Con
gress address some of the recommendations and concerns raised in 
the commission's two reports, one on Florida and the other on elec
tion reform. 

Second, in August of 2000, the commission studied the issue of 
racial profiling and police-community relations in a report titled 
''Police Practices and Civil Rights in New York City." And as Con
gressman Nadler noted, since that time, the New York Police De
partment commissioners issued a strongly worded order against 
the use of any racial profiling for arrests, car stops, or any other 
law enforcement actions. 

In 1986, tbis Subcommittee convened oversight hearings in re
sponse to a GAO audit report entitled "Operations of the U.S. Com
mission on Civil Rights," which found that from approximately 
1984 to 1986, the agency issued one report, no State advisory com
mittee reports, and no reports analyzing Federal civil rights en
forcement. That was a dismal record. 

I am pleased to report to you that in addition to all of the other 
work conducted by this commission currently, including many, 
many reports being issued the last several years, it has issued a 
civil rights enforcement report every year since 1989. 

Nearly 10 years later, in July 1997, the GAO provided-per
formed another audit of the agency that recommended some areas 
of improvement for the commission. These 1997 recommendations 
pale in comparison to the 1986 findings of improper personnel prac
tices, operating procedures, and changes-and charges of financial 
mismanagement. 

I emphasize that these GAO-I emphasize these GAO reports be
cause I believe that it is crucial that this Subcommittee's review of 
today's management issues be placed in proper context when con
sidering where this commission has been and how far it has come. 

To appraise the management of the commission, it is important 
to understand that, under the statute and commission policy, the 
commissioners are part-time officials who meet once a month and 
maintain policy guidance and review, and approve or disapprove
the work of the staff. 

The civil service staff under the supervision of the staff director 
produce the work products of the commission. This includes direct
ing investigations, selecting witnesses for hearings, and experts 
and advocates for briefings and consultations. 

Commissioners make suggestions, but the staff decides how pro
ceedings may be most effectively conducted. 

The staff also handles civil rights complaints about the activities 
of other Government agencies from the public and monitors the 
work of the Federal civil rights enforcement agencies. In addition, 
it provides support to State and local civil rights forums conducted 
by the 51 State advisory committees. 

As a matter of commission policy, commissioners do not involve 
themselves in the day-to-day operation of the commission. Each 
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commissioner has the same information access to drafts of the re
ports, witness lists, agendas, and other materials, at the same 
time. The policies and procedures ensure that the work is not bi
ased in the direction of any of the commissioner's views and pro
tects the integrity of the commission's work. 

The current commission operates according to these long-estab
lished policies and has expressed no desire to change them. 

It is no secret that, at times, the commission disagrees over-the 
commissioners disagree over commission policies, practices, and 
procedures. 

I suggest to the Subcommittee that what has been described as 
alleged mismanagement issues are in fact disagreements about the 
policies, practices, and procedures. 

Mr. Chairman, I request that my prepared statement be inserted 
into the record. And I would also ask that the six sets of questions 
from the Subcommittee, dated June 22, 2001; July 10, 2001; July 
20, 2001; August 21, 2001; February 14, 2002; and March 17, 2002; 
and our responses, be inserted into the record as well. 

Thank you, Mr. Chairman. 
Mr. CHABOT. Without objection, they'll be accepted into the 

record. 
[The prepared statement of Mr. Jin follows:] 

PREPARED STATEMENT OF LES JIN 

I. INTRODUCTION 

Chairman Chabot, Congressman Nadler and members of the Subcommittee, I am 
Les Jin, the Staff Director of the United States Commission on Civil Rights. I have 
served in this position for approximately 1-1/2 years and I thank you for" this invita
tion to provide testimony on the management practices of the agency.

AB an independent, bipartisan, fact-finding agency of the federal government, the 
Commission is mandated to collect, study, and publish information concerning deni
als of equal protection of the laws because ofrace, color, religion, sex, age, disability, 
or national origin, or in the administration of justice. More specifically, the Commis
sion is charged to investigate allegations in writing under oath or affirmation re1at
ing to deprivations (A) because of color, race, religion, sex, age, disability, or na
tional origin; or (B) as a result of any pattern or practice of fraud; of the right of 
citizens of the United States to vote and have those votes counted. The Commission 
reports its findings and recommendations to the President and Congress.

AB the Staff Director of the Commission, I serve as the administrative head of the 
agency and am responsible for its day-to-day activities. The Commissioners meet 
each month, with the exception of August, in order to establish the agenda of the 
agency. It is my responsibility to execute the Commission's agreed upon agenda by 
working with the agency's management team. I regularly meet each week, if not 
more often, with the managers in order to discuss the status of ongoing activities. 

I am proud of the work of the managers and staff of the Commission. They per
form in an exemplary fashion, despite the challenging constraints brought upon by 
the Commission's diminished resources over the past almost decade. The agency has 
received flat-lined appropriations since its last reauthorization. In 1995, the Com
mission received $9,000,000 and was authorized at 95 FTEs. Under our most recent 
appropriation (FY 2002), the Commission received $9,096,000 and was authorized 
at 76 FTEs. Adjusted for inflation, the Commission would be appropriated 
$10,459,934 if the 1995 appropriation were reflected in 2002 dollars. 

In your letter of invitation Mr. Chairman, you indicated that you wanted me to 
provide testimony on my "thoughts on the management practices of the Civil Rights 
Commission." I am pleased to provide you and the Subcommittee with this informa
tion, and I also look forward to discussing the substantive results of these "manage
ment practices." It is no secret that at times the Commission is very divided based 
on political philosophy. Sometimes these philosophical differences get translated 
into other arenas, such as management issues. Thus, I believe that the Sub
committee will find that many of the alleged management issues are the result of 
disagreements based on civil rights policy that have spilled over into a debate on 
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Commission management. Tlie ultimate test of good management is that the Com
mission has produced quality work in a timely manner, covering a broad range of 
civil rights topics. 

Two issues on which the Commission has made enormous contributions to the 
public discussion are civil rights issues with respect to election reform and post-Sep
tember 11. I would encourage the Subcommittee to schedule hearings before this 
Congress adjourns on both topics and invite the Commission to present testimony 
on these issues that are so fundamental to the civil rights of our citizens. 

II. ACCOMPLISHMENTS OF COMMISSION 

As the nation's conscience on matters of civil rights, the Commission strives to 
keep the President, the Congress, and the public informed about civil rights issues 
that deserve concentrated attention. In doing so, the agency continually reminds all 
Americans why vigorous civil rights enforcement is in our national interest. Within 
the past two years, the Commission has approved and published several reports on 
a diverse range of topics that include studies on the enforcement of the Americans 
with Disabilities Act, police practices, voting irregularities during the 2000 presi
dential election and proposed recommendations for election reform legislation. At
tached to this statement is a full list of projects the Commission has produced re
cently and on which it is currently working. 

As America confronts the tragic circumstances surrounding September 11, inci
dents of harassment and direct attacks against Arab and Muslim Americans and 
others perceived as members of these groups continue to emerge. The Commission 
is uniquely situated to respond to the Muslim and Arab American communities by 
offering assistance in addressing incidents of religious and ethnic intolerance. To 
date, the Commission has established a complaint hotline to solicit and catalogue 
discrimination complaints from members of the affected communities; held a brief
ing on U.S. immigration policies in the aftermath of recent terrorist activities; 
sought the advice of a renowned expert on bioterrorism and its relationship to ac
cess to health care; and had its State Advisory Committees organize forums or en
gage in other efforts on post September 11 civil rights issues. As they are completed, 
summaries of the Advisory Committees' reviews will be posted on the Commission's 
Web site. To our knowledge, this collection of projects and efforts by the Commission 
and its advisory committees comprise the broadest and most extensive examination 
of these civil rights issues by any public or private· entity. Such reviews bolster the 
greatness of our nation, which rests on our exceptional diversity of religions, nation
alities, and ethnic backgrounds. 

In 1996, the Commission created a Web site that continues to increase in popu
larity as we work to make it more user friendly. Hits to our Web site have increased 
more than ten fold between 2000 and 2001. Visitors to the Web site can download 
Commission reports, order publications, file a civil rights complaint, and view cer
tain briefings online. 

Beyond holding public forums and issuing reports, the Commission has worked to 
monitor and track the impact of our activities, since it is our hope that our work 
leads to positive changes and progress in the struggle for equality. Although the re
sults of the Commission's activities are not always quantifiable, primarily because 
we are a study commission and do not possess enforcement powers, there are many 
instances where the Commission's activities played a role in creating substantive 
changes that improved the area of civil rights. These include: 

• The Commission held high profile hearings in Florida in January and Feb
ruary, 2001, highlighting many of the shortcomings in the Florida November 
2000 election. In May of 2001, Governor Jeb Bush signed into law the Florida 
Election Reform Act of 2001. This state legislation as well as the national 
election reform proposal currently being debated in this Congress address 
some of the recommendations and concerns raised in the Commission's re
ports, Voting Irregularities in Florida During the 2000 Presidential Election 
.and Election Reform: An Analysis of Proposals and the Commission's Rec
ommendations for Improving America's Election System. 

• In August 2000, the Commission studied the issue of racial profiling and po
lice-community relations in a report titled Police Practices and Civil .Rights 
in New York City. Since that time the NYPD chief has issued a strongly word
ed order against the use of any racial profiling for arrests, car stops, or any 
other law enforcement actions. 

• In March 1999, as a result of recommendations made in a Commission report 
titled Helping Employers Comply with the ADA, the EEOC issued enforce-
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ment guidance on reasonable accommodation and undue hardship under the 
ADA. • 

• In a 1992 report titled Civil Rights Issues Facing Asian Americans in the 
1990s, the Commission recommended that the Department of Justice prepare 
and disseminate a "civil rights handbook" that informs all groups, particu
larly recent immigrants, of their civil rights. Subsequent to this recommenda
tion, the Justice Department published a brochure that resembles our rec
ommendation entitled "Federal Protections Against National Origin Discrimi
nation," which is printed in 12 languages and is available on Justice's Web 
site. 

• In 1999, the Justice Department issued a major policy guidance and estab
lished a formal technical assistance and training program on Title VI require
ments and enforcement. The Department of Justice's Coordination and Re
view Section attributed this development to the recommendation made in the 
Commission's report, Federal Title VI Enforcement to Ensure Nondiscrimina
tion in Federally Assisted Programs. 

While conducting studies and issuing reports are the Commission's main vehicles 
for fulfilling its civil rights mission, they are not its only tools. Other tools include 
the Commission's Web site, national complaints tracking and referral unit, library, 
and public service announcements, as well as other publications. 

III. IMPROVEMENTS 

In preparing for today's hearing, I reviewed some of the records from the 1986 
oversight hearings this Subcommittee convened. These hearings were held in re
sponse to a GAO audit and observations by the Subcommittee, which found that 
from approximately 1984 to 1986, the agency issued only one report, which was on 
comparable worth, no State Advisory Committee reports, and no reports analyzing 
federal civil rights enforcement. With this unfortunate track record, I am pleased 
to report that the Commission has issued a civil rights enforcement report every 
year since 1989. 

Nearly 10 years later in July 1997, the GAO performed another audit of the agen
cy that recommended some areas of improvement for the Commission. These 1997 
recommendations pale in comparison to the 1986 findings of improper personnel 
practices and operating procedures and charges of financial mismanagement. I em
phasize these GAO reports because I believe that it is crucial that the Subcommit
tee's review of today's management issues be placed in proper context when consid
ering where this Commission has been and how far it has come. Moreover, as noted 
in the next section, these accomplishments have occurred in a most difficult budg
etary environment that becomes more precarious every year. 

IV. BUDGETARY NEEDS 

The Commission's appropriations have remained stagnant for close to a decade. 
It has received level or "flat-lined" funding since it was last authorized in 1994. The 
requests that the Commission has submitted have been well justified, but these flat
lined appropriations have had a significant effect on the agency. 

Further, funding cuts in the mid to late eighties forced the Commission to elimi
nate or consolidate five major offices: the Office of Program and Policy, the Office 
of Research, the Planning and Coordination Unit, the Solicitor's Unit, and the Equal 
Employment Opportunity Unit. The duties of the staff assigned to these offices have 
placed a greater workload on the remaining Commission staff. 

Managing and working in such an environment are difficult for a number of other 
reasons. Planning is hard with a stagnant budget that does not account for inflation. 
As a result, our budget shrinks each year. Additionally, our diminishing budget 
makes it difficult to recruit and retain committed and qualified staff. 

A review cif the positions that we have had to leave vacant illustrates an impor
tant story. The Commission does not have a director of Congressional Affairs. In fact 
it does not have one full time staff dedicated to Congressional Affairs. The director 
of our Budget and Finance Division is also serving as the director of Human Re
sources. Further stretching the management team is the fact that the Commission's 
deputy director position has been vacant for many years. In most agencies, this posi
tion is responsible for the organization's day-to-day management. 

Another consequence of being a small agency with poor and inadequate funding 
levels is a significant portion of our staff resources is used toward fundamental ad
ministrative support functions, rather than services or programs. No matter how 
small an agency, the Commission remains a federal agency with the same fixed 
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costs and responsibilities to operate in accordance to all the rules and requirements 
applicable to all federal agencies. 

V. CONCLUSION 

Day-to-day management is a significant challenge, aggravated by the Commis
sion's severe budgetary problems and a structure where policy and philosophical dis
agreements sometimes are converted into alleged management problems. When ex
amining the "management practices" of the Commission, one has to begin with the 
question of whether it is effectively and efficiently accomplishing its mission as stat
ed in our legislation. As demonstrated in the forgoing sections, the answer is it is 
and, in recent years, has been improving. 

ATTACHMENT 
ACCOMPLISHMENTS OF COMMISSION 

Within the limits of our sparse budget, the Commission has accomplished a great
deal. The Commission accomplishments include (i) conducting oversight responsibil
ities over federal agencies; (ii) investigating other civil rights matters, and (iii) ad
dressing emerging issues. 
A Overseeing Federal Agencies 

The Commission is statutorily mandated to monitor the federal government, in
cluding agencies like the U.S. Department of Justice,. to ensure the federal govern
ment is fulfilling its civil rights enforcement responsibilities. Our role is particularly 
significant because the Commission serves as the only independent federal agency 
possessing this important oversight function. Generally, the Commission accom
plishes this function through conducting fact-finding studies and publishing reports. 
For example, the Commission has conducted during the past 18 months or plans to 
initiate during FY 2002 the following studies and reports: 

• Funding Federal Civil Rights Enforcement: 2000 and Beyond (February 2001): 
Examined the budgets of civil rights enforcement agencies and found that 
their resources lag behind their workloads. 

• A Bridge to One America: The Civil Rights Performance of the Clinton Admin
istration (April 2001): Provided an overview of civil rights issues from 1993 
to 2000, highlighted initiatives of the Clinton administration, and assessed 
the administration's effectiveness in addressing civil rights issues. 

• Federal Efforts to Eradicate Employment Discrimination in State and Local 
Governments: An Assessment of the U.S. Department of Justice's Employment
Litigation Section (September 2001): Evaluated the efforts of the Department 
of Justice's Employment Litigation Section (ELS) in enforcing Title VII of the 
Civil Rights Act of 1964, as amended. In particular, the Commission's report 
focused on the extent to which ELS is fulfilling its mandate as the lead fed
eral office charged with eliminating employment discrimination in the public 
sector. 

• Ten-Year Review of Commission Recommendations: Will examine the impact
of previous Commission reports and evaluate federal agencies' efforts to im
plement recommendations stemming from Commission reports issued be
tween 1991 and 2000. 

B. Other Reports and Investigations 
In addition to monitoring federal agencies, the Commission is also responsible for 

identifying and investigating denials of civil rights and equal protection under the 
laws. The Commission achieves this mission through investigations and hearings, 
which culminate in fact-finding reports, statements, and recommendations address
ing these problems. 

Among key accomplishments in this area are the following: 
• Sharing the Dream: Is the Americans with Disabilities Act Accommodating

All? (October 2000): Analyzed the ADA's goals and the impact the act has had 
on those it was intended to protect. The report also discussed the practical
effects of the ADA and court decisions affecting its scope. 

• Police Practices and Civil Rights in New York City (August 2000): Looked into 
the police practices of New York City and the impact these practices have on 
the civil rights of individuals living in communities served by the NYPD. 

• Racial and Ethnic Tensions in American Communities: Poverty, Inequality,
and Discrimination-Volume VII: The Mississippi Delta Report (February 
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2001): Examined three topics with respect to racial and ethnic tensions in the 
Delta: economic opportunity, educational opportunity, and voting rights. 

• Revisiting Who Is Guarding the Guardians? A Report on Police Practices and 
Civil Rights in America (November 2000): Explored how_JJ_olice practices have 
evolved since the Commission's landmark 1981 report, Who Is Guarding the 
Guardians? 

• The Commission concluded two days of hearings on environmental justice in 
February 2002 and will issue a report in either late FY 2002 or early FY 
2003. The project evaluates the effects of waste treatment or poisonous chem
ical facilities in minority or disadvantaged communities and whether environ
mental statutes and regulations are adopted and enforced without discrimina
tion based on race, ethnicity, and/or other bases. 

• During FY 2002, the Commission will examine the issue of Educational Ac
countability. This project will focus on the civil rights implications and the 
methods of holding public education institutions accountable for how well 
children are being educated. 

• In the second half of FY 2002, the Commission will study Native American 
Access and Justice Issues. The Commission will examine the criminal justice 
system to determine the extent to which Native Americans experience dis
crimination in the administration of justice. This is a national examination 
of issues raised earlier in South Dakota on the same subject, which resulted 
in the March 2000 South Dakota Advisory Committee report, Native Ameri
cans in South Dakota: An Erosion ofConfidence in the Justice System. 

The Commission has volunteer State Advisory Committees (SACs) in every state 
and the District of Columbia. The SACs serve as the Commission's "eyes and ears" 
and advise it on civil rights developments in their respective states. The SACs fulfill 
this role in many ways, including through the issuance of reports. Among the re
ports published in the past 12 months are the following: 

• Equal Educational Opportunity for Native American Students in Montana 
Public Schools (July 2001) 

• Race Relations and Des Moines' New Immigrants (May 2001) 
• Civil Rights Issues Facing Arab Americans in Michigan (May 2001) 
• The Decision to Prosecute Drug Offenders and Homicides in Marion County, 

Indiana (April 2001) 
• Community Forum on Race Relations in Racine County, Wisconsin (March

2001) 
C. Addressing Emerging Issues 

Most Commission projects are proposed, developed, and implemented through a 
process of advanced planning. Despite this planning, unexpected issues arise that 
are of a nature that compels the Commissioners to address them. These "emerging 
issues" have such a significant impact on civil rights that the Commission's role as 
"conscience of America" on civil rights issues would be severely undermined if the 
Commission failed to address them immediately or if the Commission was unable 
to properly address these issues due to inadequate resources. Among emerging 
issues the Commission has addressed in the past 12 months are the following: 

• Voting Irregularities in Florida During the 2000 Presidential Election (June 
2001): Completed a formal investigation of alleged voting irregularities in the 
state of Florida arising out of the November 7, 2000, presidential election. 
This report examines the extent of and reasons for voter disenfranchisement 
in Florida and covers such issues as Election Day problems, disenfranchise
ment of citizens with disabilities and those with limited English proficiency, 
felon exclusion lists, voting technology, resource allocation, and election re
sponsibility and accountability. 

• Elec#on Reform: An Analysis of Proposals and the Commission's Rec
ommendations for Improving America's Election System (November 2001): 
Continued the Commission's ongoing monitoring of voting rights enforcement 
and election reform. The report reviewed national election reform initiatives, 
as well as studies and proposals of both public and private entities, and pro
vided recommendations for reform. 

• Reconciliation at a Crossroads: The Implications of the Apology Resolution 
and Rice v. Cayetano for Federal and State Programs Benefiting Native Ha
waiians (June 2001): Addressed new issues affecting .Native Hawaiians re
sulting from a U.l;l. Supreme Court decision. While this was an Advisory Com-
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mittee project, it exemplified an effective collaboration between the Commis
sion's headquarters office and a SAC. It included active participation of three 
Commissioners at the SAC-sponsored community forum and allocation of 
headquarters resources in developing the final report. 

• Boundaries of Justice Briefing: The civil rights issues stemming from the 
tragic events of September 11 serve as an example of an emerging issue, that 
required immediate Commission action. The events of September 11, 2001, 
led Americans to join together .in their commitment to combat terrorism. 
However, the Commission found that too frequently the events also led indi
viduals to commit hate crimes and acts of discrimination. In October 2001, 
the Commission held a briefing to identify and address some of these con
cerns. Additionally, a number of the Commission's SACs are conducting fo
rums and engaging in other activities on these topics. 

• Al,aska Forum: In August 2001, the Alaska Advisory Committee organized a 
fact-finding forum primarily focusing on three areas of civil rights concerns: 
education, employment, and the administration of justice. This forum was 
sparked by numerous incidents of hatred and bias that culminated in Janu
ary 2001, when a group of teenagers attacked unarmed Native Alaskans with 
paintball guns and videotaped their escapades. Three Commissioners also 
participated in this forum. The SAC held a second forum in conjunction with 
the annual Conference of the Alaska Federation of Natives in October 2001. 
A report will soon be published that summarizes the issues that arose in the 
two forums and provides recommendations. 

Mr. CHABOT. Thank you very much. 
Mr. Shelton. 

STATEMENT OF HILARY 0. SHELTON, DIRECTOR, NAACP 
WASHINGTON BUREAU 

Mr. SHELTON. Thank you, Mr. Chairman, Mr. Nadler, and other 
Members of the Committee. 

I come to you today on behalf of the mo:r:e than 500,000 card-car
rying members of the NAACP, who comprise more than 1,700 
branches across the Nation and in Europe and Asia. The NAACP 
is the oldest, largest and most widely recognized civil rights organi
zation in the United States. And since its founding in 1909, the 
NAACP has been a leading voice for the civil rights of all Ameri
cans. 

I am pleased to have the opportunity to discuss the work of the 
U.S. Commission on Civil Rights. Let me say from the outset that 
I am somewhat disappointed in this hearing, so far in that it ap
pears that the Subcommittee's primary interest is not the sub
stance of the commission's work but rather the day-to-day details 
ofthe commission's internal management. 

Given the Subcommittee's jurisdiction and its long history of 
helping to construct some of the most important civil rights laws 
in the history of our Nation, I had hoped to come here today to 
share with you a mutual admiration for the work of the commis
sion. I had also hoped to hear representatives of the commission 
and the Subcommittee pledge to continue to work together to ad
dress some of the more pressing problems that continue to plague 
our Nation. 

The NAACP deeply appreciates and often relies upon the impor
tant work of the U.S. Commission on Civil Rights. The investiga
tions and reports produced by the commission, and the rec
ommendations that have come from its work, have been of vital im
portance to the continued efforts by my association and by this Na
tion to make good on the promise of equality and freedom for all. 
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Like every important civil rights battle that we have fought over 
the years, the founding of the U.S. Commission on Civil Rights in 
1957 was not without controversy. It was established thanks to the 
persistence of President Eisenhower and the courage of many 
Members of the Congress. The commission was founded at a time 
when lynchings and church bombings were still very much a part 
of American life, and it was the object of at least one proposed bill 
to, quote, "meet the funeral expenses· of members of the Civil 
Rights Commission," unquote. 

As the members of the NAACP know all too well, it is perhaps 
an occupational hazard of those who choose to speak truth to power 
that .they will become the object of scorn, ridicule, harassment, and 
persistent efforts to silence them. 

The commission has a long track record in the field of civil rights 
and of taking positions that are sometimes neither popular with 
the public nor with the existing political powers. Yet time and 
again, the commission has persisted. Their findings have withstood 
the test of time, and their recommendations have proven to be ac
curate, if not essential, for helping to mend some of the serious 
flaws that continue to plague our Nation. 

Many Members of the Committee are aware of the long record 
of important issues that the commission has tackled during its ten
ure. Many of the commission's reports, from the first one in 1959 
on the protection of voting rights, have led to landmark pieces of 
legislation that have improved the plight of millions of Americans. 

While I am probably repeating a history that most Members of 
the Subcommittee are familiar with, I think that the strength of 
the work of the U.S. Commission on Civil Rights bears repeating 
again and again. 

Due to time constraints, I will highlight only a few of the works 
of the commission. I am sorry that I cannot adequately even begin 
to summarize the depth and breadth of the work of the commis
sion:, and I hope that the Subcommittee will schedule another hear
ing in the near future to focus on the substance of the work of the 
Civil Rights Commission. 

During its tenure, the commission has investigated and reported 
on issues affecting native Hawaiians; age discrimination; the edu
cation, employment, and administrative concerns of native Alas
kans; the funding of civil rights enforcement by the Federal Gov
ernment; efforts to eradicate employment discrimination in State 
and local governments; racial and ethnic tensions in American com
munities; the implementation of Americans with Disabilities Act; 
ways of strengthening relations between racial and ethnic minori
ties and law enforcement; and environmental justice issues in low
income, racial and ethnic minority communities. 

Often, the reports issued by the commission have directly re
sulted in legislative action by Congress, the States, and local gov
ernments as well. Often, this legislation closely follows many of the 
recommendations issued by the commission. 

As I have mentioned, the commission's reports have also been of 
significant assistance to the NAACP. In the late 1990's, the com
mission issued a compilation of essays on the crisis of young, inner
city African-American men. This report has been used extensively 
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by the NAACP in our efforts to address many of the issues that it 
raised. 

Lastly, true to its roots, in June 2001, the commission issued a 
report on problems that surfaced in~the 2000 presidential election. 
AB the Subcommittee may be aware, the NAACP was and con
tinues to be very involved in the problems that were brought to 
light in the 2000 election and in trying to implement changes at 
the State and Federal levels to see to it that these problems are 
corrected. 

Like the first report issued by the commission in 1959, the most 
recent report on voting rights violations has made an impact on 
election reform legislation currently moving through the Congress. 
AB a matter of fact, the Senate just approved election reform legis
lation just a few minutes ago. 

And so I would like to thank the Members of the Subcommittee 
for allowing me to reemphasize the crucial works of the commis
sion. I hope that after your careful examination of the commission 
and all that it has done and all that it still has to do, this Sub
committee will become one of its biggest champions, providing it 
with the resources necessary to be effective in its pursuit of equal
ity and fairness for all Americans. 

The commission serves as the conscience of the Nation. The com
mission's reports allow us to sift facts from fiction, and serves as 
a barometer to let us know how we as a Nation are doing in our 
promise to provide every American, regardless of his or her race, 
ethnicity, religion, disability, or gender with the opportunities to 
pursue life, liberty, and the pursuit of happiness. 

Our country needs the U.S. Commission on Civil Rights, as it is 
one of our primary defenses against allowing the forces of racism 
and bigotry to continue to hold us back from reaching our full po
tential. 

Thank you very much. 
[The prepared statement of Mr. Shelton follows:] 

PREPARED STATEMENT OF HILARY 0. SHELTON 

Thank you, Mr. Chairman. I come to you today on behalf of the more than 
500,000 card-carrying members of the NAACP, who comprise more than 1700 
branches across the nation and in Europe and Asia. The NAACP is the oldest, larg
est and most widely-recognized civil rights organization in the United States, and 
since it's founding in 1909, the NAACP has been a leading voice for the civil rights 
of all Americans. Whether in the classroom, the community, or the workplace, the 
NAACP has fought for equal rights before the courts, in the states, and here in our 
nation's capitol. I am pleased to have the opportunity to discuss the work of the U.S. 
Commission on Civil Rights. 

Let me say from the outset that I am somewhat disappointed in this hearing so 
far in that it appears that the Subcommittee's primary interest is not the substance 
of the Commission's works but rather the day-to-day details of the Commission's in
ternal management. 

Given the Subcommittee's jurisdiction and its long history of helping to construct 
some of he most important civil rights laws in the history of our nation, I had hoped 
to come here today to share with you a mutual admiration for the work of the Com
mission.· I had also hoped to hear representatives of the Commission and the Sub
committee pledge to continue to work together to address some of the more pressing 
problems that continue to plague our nation. 

The NAACP deeply appreciates and often relies upon the important work of the 
Civil Rights Commission. The investigations and reports produced by the Commis
sion, and the recommendations that have come from its work, have been of vital im
portance to the continued efforts by my association and by this nation to make good 
on the promise of equality and freedom for all. 
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Like every important civil rights battle that we have fought over the years, the 
founding of the US Commission on Civil Rights in 1957 was not without con
troversy. It was established thanks to the persistence of President Eisenhower and 
the courage of members of the Congress. The Commission was founded at a time 
when lynchings and church bombings were still very much a part of American life, 
and it was the object of at least one proposed bill to "meet the funeral expenses for 
members of the Civil Rights Commission. . . ." 

As the members of the NAACP know all too· well, it is perhaps an occupational 
hazard of those who choose to speak truth to power that they will become the ob
jects of scorn, ridicule, harassment and persistent efforts to silence them. The Com
mission has a long track record in the field of civil rights and of taking positions 
that are sometimes neither popular with the public nor with the existing political 
powers. Yet time and again, the commission has persisted. Their findings have with
stood the test of time and their recommendations have proven to be accurate, if not 
essential, for helping to mend some of the serious flaws that continue to plague our 
nation. 

Many members of this committee are aware of the long record of important issues 
that the Commission has tackled during its tenure. Many of the commission's re
ports, from the first one in 1959 on the protection of Voting Rights, have led to land
mark pieces of legislation that have improved the plight of millions of Americans. 

While I am probably repeating a history that most Members of this subcommittee 
are familiar with, I think that the strength of the work of the US Commission on 
Civil Rights bears repeating again and again. Due to time constraints, I will high
light only a few of the works of the Commission. I am sorry that I cannot adequately 
even begin to summarize the depth and breadth of the work of the Commission, and 
I hope that the Subcommittee will schedule another hearing in the near future to 
focus on the substance of the work of the Civil Rights Commission. 

During its tenure, the Commission has investigated and reported on issues affect
ing native Hawaiians; age discrimination; the education, employment and adminis
trative concerns of native Alaskans; the funding of civil rights enforcement by the 
federal government; efforts to eradicate employment discrimination in state and 
local governments; racial and ethnic tensions in American communities; implemen
tation of the Americans with Disabilities Act; ways of strengthening relations be
tween racial and ethnic minorities and local law enforcement; and environmental 
justice issues in low-income, racial and ethnic minority communities. 

Often, the reports issued by the Commission have directly resulted in legislative 
action by Congress, the states, and local governments. Often this legislation closely 
follows many of the recommendations issued by the Commission. 

As I have mentioned, the commission's reports have also been of significant assist
ance to the NAACP. In the late 1990's, the Commission issued a compilation of es
says on the crisis of young, inner city African American men. This report has been 
used extensively by the NAACP in our efforts to address many of the issues raised. 

Lastly, true to its roots, in June 2001 the Commission issued a report on problems 
that surfaced in the 2000 Presidential election. As the Subcommittee may be aware, 
the NAACP was and continues to be very involved in the problems that were 
brought to light in the ,2000 election, and in trying to implement changes at the 
state and federal level to see that these problems are corrected. Like the first report 
issued by the Commission in 1959, the most recent report on voting rights violations 
is having an impact on election reform legislation currently moving through Con
gress. 

And so I would like to thank the ·members of this subcommittee for allowing me 
to reemphasize the crucial works of the Commission. I hope that after your careful 
examination of the Commission and all that it has done and all that it still has to 
do, this Subcommittee will become one of its biggest champions, providing it with 
the resources necessary to be effective in its pursuit of equality and fairness for all 
Americans. 

The Commission serves as the conscience of the nation. The Commission's reports 
allow us to sift fac:f; from fiction, and serves as a barometer to let us know how we 
as a nation are doing in our promise to provide every American, regardless of his 
or her race, ethnicity, religion, disability, or gender with the opportunities to pursue 
life, liberty and happiness. 

Our country needs the US Commission on. Civil Rights, as it is one of our primary 
defenses against allowing the forces of racism and bigotry to continue to hold us 
back from reaching our full potential. 

Mr. CHABOT. Thank you, Mr. Shelton. 
Mr. Schatz. 



29 

STATEMENT OF THOMAS SCHATZ,·PRESIDENT, CITIZENS 
AGAINST GOVERNMENT WASTE 

Mr. SCHATZ. Thank you very much, Mr. Chairman. I'm glad to 
be here today as president of Citizens Against Government Waste, 
representing our 1 million and supporters around the country. 

By way of background, I was legislative director for 6 years for 
the Honorable Hamilton Fish, who was a former Ranking Member 
of this full Committee. During that time, I worked on- reauthoriza
tion of the Voting Rights Act of 1982, the Voting Accessibility for 
the Elderly and Handicapped Act in 1984, and the Fair Housing 
Act. 

I am personally familiar with the fine work of the commission, 
and I am somewhat disillusioned that the commission today ap
pears to be more partisan and more political. Regardless of how 
and when this partisanship began, it's important for commissioners 
to cooperate with each other and for the commission and this Sub
committee to cooperate with each other. 

There is no question that the work of the commission deserves 
to be given a full airing by the committee, that the issues that it 
deals with are important. But when the Washington Post questions 
the very need for its existence, it's obvious that there are some 
problems that need to be addressed. And I think that before the 
work can continue or can at least be seen without the veil of par
tisanship, management issues are extremely important, regardless 
of how small they might seem to be. 

In July 1997, the GAO did review management issues at the 
commission and found that it was in disarray with limited aware
ness of how its resources were used. GAO concluded the commis
sion and its operations lacked order, control, and coordination. It 
found that- management was unaware of how taxpayer funds were 
being used. 

These deficiencies made the commission vulnerable to misuse of 
resources and that the lack of attention to basic requirements ap
plying to all Federal agencies, such as up-to-date descriptions of op
erations and internal guidance for employees, reflects poorly on the 
overall management of the commission. 

GAO also recommended that the commission develop and docu
ment policies and procedures, assigning responsibility for manage
ment functions to the staff director and other commission officials 
and provide mechanisms for holding those people accountable for 
managing the day-to-day functions of the agency. 

And certainly this Subcommittee is exercising appropriate juris
diction to ask questions about how management is being conducted. 

The two recent comments, both in Time magazine, regarding the 
hotline reporting hate crimes or discrimination in the wake of Sep
tember 11th, which they described-began as a joke and ended as 
a potential tragedy. The article points out how the initial press re
lease listed the wrong 800-number, sending callers not to the com
mission but to a love connection service. Possibly an honest mis
take, but certainly something that caused a great deal of consterna
tion under the circumstances. 

There are also-there's also a dispute between the Department 
of Justice and the commission as to what to do with the informa
tion that came in from that hotline. 

78-674 D-2 
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Again, going back to the Post, and I just want to quote briefly 
from that article. It said that the only function of the commission 
is to inform and elevate the debate. If it cannot do this, it is not 
worth having. It is certainly not worth spending $9 million of pub
lic money each year to inflame passions further. 

And I, again, hope that we can get beyond this and get back to 
the fine work that had been done over the years by the commis
sion. 

We do _have a very specific concern about the relationship be
tween the private public relations firm, McKinney and McDowell, 
and the commission. 

The commission has paid some $170,000 to this agency, yet it 
still has its own public affairs office that pays employees about 
$208,000 a year. In the initial contract with McKinney, it called for 
the public relations firm to represent all commissioners, but it was 
later amended so that the services would only be responsible. to the 
chairwoman. • • 

The commission's staff director p.as argued that the agreement 
with McKinney is for contracted services, not consulting services, 
and therefore the commission's $50,000 limit on consulting services 
would not be applicable. Regardless of characterization, and I'll 
leave that to the lawyer,s to argue about, it is highly unusual for 
any Federal agency to hire a private. firm to handle public rela
tions, regardless of whether it's consulting or contracting. Other 
agencies do not do this on a regular basis. 

In a recent Scripps Howard column, several public affairs direc
tors in other agencies were asked about hiring outside assistance 
for this purpose. All commented on how unusual this is and said 
it is not. warranted. •The U.S. Sentencing Commission, in par
ticular, has a similar budget to the Civil Rights Commission and 
said they would never even think about using the resources of that 
commission in that manner. 

There appears to be a dispute between the need for oversight by 
this Subcommittee and the independence of the commission. We 
just are looking for some accountability and for the taxpayers to be 
assured that their money is being spent wisely. 

It appears that, given the dispute between the Subcommittee and 
the commission, the best way to solve this dispute might be to call 
for another study by the General Accounting Office. That would not 
impede the work of the commission; it would not impede the Sub
committee from looking at other issue; and hopefully it will bring 
in an impartial third party, so that we can move with the kind of 
work that Mr.. Nadler has talked about and that other witnesses 
have talked about. And we can move forward in that manner. 

The U.S .. Commission on Civil Rights' past history is rich and 
purposeful. But no matter how large or small an agency, no matter 
its mission, taxpayers expect their money to be spent in an efficient 
and orderly manner with timely and tangible results from that in
vestment. 

Thank you,. Mr. Chairman. 
[The prepared statement of Mr. Schatz follows:] 
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PREPARED STATEMENT OF THOMAS A. SCHATZ 

My name is Thomas A. Schatz and I am president of Citizens Against Govern
ment Waste. CAGW is a 501c (3), private, nonprofit, nonpartisan organization dedi
cated to educating the American public about waste, mismanagement and ineffi
ciency in the federal government. CAGW was founded in 1984 by J. Peter Grace and 
nationally-syndicated columnist Jack Anderson to build public support for imple
mentation of President Reagan's Private Sector Survey on Cost Control, better 
known as the Grace Commission. CAGW currently has more than one million mem
bers and su_pporters. Since 1986, CAGW has helped save taxpayers more than $687 
billion. CAGW does not receive any grants from the federal government. I appre
ciate the opportunity to provide testimony before this subcommittee today. 

By way of background, I was the legislative director for six years for the late Rep. 
Hamilton Fish (R-N.Y.), a former ranking member of the Judiciary Committee. Dur
ing that time I worked on reauthorization of the Voting Rights Act of 1982, the Vot
ing Accessibility for the Elderly and Handicapped Act in 1984, and the Fair Housing
Act. 

I am personally familiar with the fine work of the Civil Rights Commission, but 
I have become disillusioned that the commission today appears to be more political 
and less bipartisan. Partisanship can undermine the morale of staff and distort the 
conclusions of the commission's studies and reports. Regardless of how and when 
this partisanship began, it is important for commissioners to cooperate with each 
other, and for the commission and this subcommittee to cooperate with each other. 
This is necessary so that the commission can focus on its stated mission and pur
pose and the committee can properly conduct its oversight role. 

As you know, the United States Commission on Civil Rights was established in 
1957 as a result of the Civil Rights Act. It is supposed to be an independent, bipar
tisan fact-finding agency within the executive branch. Its two main goals are to in
vestigate claims of voting rights violations and studying and disseminating informa
tion on civil rights laws and policies. 

The commission has eight part-time commissioners and a staff director that over
sees civil servants that run the day-to-day operations. Of the eight commissioners, 
four are appointed by the President of the United States, two by the Speaker of the 
House and two by the President pro tempore of the Senate. Commissioners serve 
six-year terms and the President may remove a commissioner for "neglect of duty" 
or "malfeasance in office." 

In 1996, in preparation for the commission's reauthorization and because of com
plaints of mismanagement, the General Accounting Office (GAO) was instructed by 
the House Judiciary Subcommittee on the Constitution to conduct a review of the 
civil rights agency. The GAO was asked to provide information on the commission's 
management of projects during fiscal years 1993. through 1996 and its process for 
disseminating project reports to the public. • 

In July of 1997, even though the GAO focused its review on the management of 
individual projects, it found much broader management problems at the commis
sion. GAO found the agency in disarray, with limited awareness of how its resources 
were used. For example, GAO discovered: 

• Agency policies and procedures were unclear and it had no documented orga
nization structure available to the public that described its procedures or pro
gram processes; 

• Key records, which provided documentation about its operations and project 
management, were misplaced, lost or nonexistent; 

• Commission officials could not provide the amount or percentage of the budg
et used by various offices or functions; 

• Management controls over operations were weak and did not ensure that 
statutory deadline responsibilities or program objectives were being met; 

• Projects appeared to account for only about 10 percent of appropriations, even 
though these projects addressed a number of civil rights issues, and projects 
were poorly managed and took years to complete; 

• Project management guidance-the Administrative Manual-was out of date 
and largely ignored; and 

• Three different offices disseminated project reports, but a lack of coordination 
among the offices created a high risk of duplicative work. 

The GAO concluded that the commission and its operations lacked order, control, 
and coordination. It found that management was unaware of how federal funds
taxpayer hard-earned dollars-were being used. It further concluded that these defi
ciencies made the commission vulnerable to "misuse of its resources" and that a 
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"lack of attention to basic requirements applying to all federal agencies, such as up
to-date descriptions of operations and internal guidance for employees, reflects poor
ly on the overall management of the commission." 

The GAO recommended that the commission develop and document policies and 
procedures that assign responsibility for management functions to the staff director 
and other commission officials and provide mechanisms for holding those people ac
countable for properly managing the day-to-day functions of the agency. 

Unfortunately, recent press reports indicate that perhaps the agency is still hav
_ing serious management problems. An article in Time discussed how its hotline for 
reporting hate crimes or discrimination in the wake of September 11 "began as a 
joke and ended as a potential tragedy." 

As I understand it, a hotline already existed but instead of using that one, the 
commission created a new one. Obviously the staff didn't do a thorough check to see 
if it would work properly. The article points out how the initial press release listed 
the wrong 800 number, sending callers not to the commission but to a love connec
tion service. 

Even more disturbing, once the calls did come in, according to a letter from the 
Department of Justice (DOJ) Assistant Attorney General Ralph Boyd, the commis
sion did not forward the information to DOJ. This made _it impossible for DOJ to 
follow-up and investigate the complaints. Frarikly, a hate crime is a crime and not 
just a civil rights issue. All crimes need to be followed up by the appropriate law 
enforcement authorities. 

Furthermore, we were disappointed with Chairwoman Mary Frances Berry's re
marks at an October 12 commission meeting concerning the botched hotline. She 
said, "People _around the country have expressed their gratitude, so I think we ought 
to be proud that we're doing this rather than worrying about whether it's helping 
anybody." 

The Washington Post has also criticized the agency, most recently on February 11 
of this year. It said the commission has become nothing more than a partisan battle
ground. 

For example, instead of issuing highly politicized and controversial reports, such 
as the one on the Florida election that contribu£ed little to the debate on civil rights, 
the Post suggested that the commission might examine how various counter-ter
rorism policies are affecting Arab-Americans and what alternatives •might mitigate 
that effect. The Post also said the commission might review how alternatives to uni
versity affirmative action programs have worked. Yet, the Post stated, "the commis
sion's forays in these areas have been unimpressive." The Post noted that the only 
function of the commission is "to inform and elevate the debate. If it cannot do this, 
it is not worth having. It is certainly not worth spending $9 million of public money 
each year to inflame passions further." 

CAGW is concerned about the recent reports concerning the commission's 
$135,000 in payments in 2000 to the public relations firm of McKinney and 
McDowell, while the agency still maintains its own public affairs office that pays
employees at a total of $208,537 a year. According to a purchase order, senior staff 
at McKinney receive $200 an hour, while associate staff receive $150 an hour for 
their services. Yet, as we understand it, there is still no director in the commission's 
public affairs office in spite of the fact that several eligible applicants applied for 
the position, and the deputy director recently left. 

We are also disturbed about the change in the contract between the commission 
and McKinney. The original contract called for McKinney to respond and represent 
the commission, but it was later amended so McKinney's services would only re
spond to the chairwoman. Certainly, while the chairwoman has the right to speak 
for the commission, all commissioners should be available to the media. In addition, 
commissioners sometimes do not receive copies of press releases until days or weeks 
after they are issued. This is inexcusable. . 

The commission's staff director has argued that the agreement for McKinney is 
for contracted services, not consulting services, and therefore the commission's 
$50,000 limit on consulting services would not be applicable. Regardless of charac
terization, it is highly unusual for a federal agency to hire a private firm to handle 
their public relations. When it is done, it is usually for a special project that has 
a limited life span. 

Other agencies do not do this on a regular basis. In a recent Scripps Howard col
umn, public affairs directors in other agencies were asked about hiring outside as
sistance. Dave Grinberg, a spokesman at the Equal Employment Opportunity Com
mission said, "We're a small agency. We have a small budget, and we don't have 
the money to throw around like that." Timothy McGrath, staff director of the U.S. 
Sentencing Commission, said his agency appropriations do not allow him to hire 
public-relations consultants, and Claudia Bourne Farrell, a spokesperson for the 
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Federal Trade Commission, stated. her agency does all their press work: "We do all 
ofit ourselves. We take the bullets like the men we are." 

Hiring a private firm such as the Civil Rights Commission has done is an expen
sive proposition and appears to be a waste of tax dollars. Two full-time government 
public affairs employees could be provided for a full year for the sum of $135,000. 
It is also our understanding that calls from the public affairs office are now being 
directly routed to the staff director's office. One purpose of a public affairs office is 
to screen calls, provide whatever information they can, and only pass on the calls 
that require the director's input. To do otherwise is a sign of poor management and 
wasted resources. 

CAGW has other concerns regarding the commission's management structure and 
its ability to provide key records. CAGW has been made aware that some commis
sioners felt the need last year to file Freedom of Information (FOIA) requests to ob
tain documents and computer disks concerning the commission's report on the Flor
ida election. On attempting to access these documents, questions were raised about 
the guidelines and the relationship between individual commissioners, the chair
woman and the staff director. Whatever the guidelines are or should be, sitting com
missioners should not have to feel the need to file a FOIA request to obtain informa
tion on any activities or documents within the commission. 

Regarding how this commission is being managed, there are disputes among the 
commissioners and between this subcommittee and the commission. The commission 
may be independent, but that doesn't mean it can be unaccountable. The president's 
budget calls for accountability and the taxpayers demand it. 

It is our understanding that there has been a series of letters between the _com
mission and this subcommittee. There are questions and disputes over whom said 
what and whether prow,ess has been made since the last GAO audit. The best way 
to solve this problem is for the GAO to conduct another impartial audit of the com
mission to see if its original recommendations have been implemented and to deter
mine whether there are other management or personnel issues that need to be ad
dressed. 

For example, we suggest the GAO discover if: 

• The commission has updated its agency policies, procedures and organiza
tional structure and whether such information is available to the public; 

• The commission can proyide key records on its operations and management 
in a timely manner to Congress, the commissioners or the public; 

• The commission knows how its budget is spent and in what departments; 
• The commission has an updated Administrative Manual and whether it is 

kept current; 
• Projects are better managed and completed in a timely manner, as well as 

their costs; 
• The commissioners are aware of ongoing projects, including their costs, time 

frames, staff involved and when the reports will be completed; 
• The commission has been able to better coordinate dissemination of their re

ports; and 
• The commission works closely with civil rights offices that are located in all 

federal agencies, as well as whether.this work is redundant. 
It is our understanding that the commission has asked for a 66 percent budget 

increase. At a time when all federal expenditures are being prioritized to meet the 
country's need to win the war on terrorism, we believe this should not be granted. 
In addition, no increase in the budget should be appropriated until another inves
tigation by the GAO is undertaken. It is important to see whether the commission 
has implemented the recommendations the GAO made in 1997 and what needs to 
be done to address any new management inadequacies. 

The U.S. Commission on Civil Rights' past history is rich and purposeful. But, no 
matter how large or small an agency, no matter its mission, taxpayers expect their 
money to be spent in an efficient and orderly manner with timely and tangible re
sults from that investment. While the chairwoman talks about accountability to the 
commission's constituents, the commission must also be accountable to taxpayers. 

Mr. CHABOT. Thank you very much. 
I'd like to thank all the witnesses for keeping relatively close to 

the 5-minute limit. 
And I'll recognize myself for 5 minutes to begin the questioning. 
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Mr. Jin, in your written statement, you assert that, and I quote, 
"sometimes philosophical differences get translated into other 
areas, such as management issues," unquote. I think I understand 
what you're saying. I believe you're saying that, for example, you 
declined to respond to Commissioner Thernstrom's memo request
ing information, to which she is legitimately entitled, because of 
philosophical disagreements. YoU:'re .saying that you deny commis
sioners the opportunity to have witnesses with views contrary to 
the majority's, because of philosophical differences, and not only 
can minority views not win, they can't even be heard. You're saying 
that commissioners are denied access to the staff who work for the 
commission because of philosophical differences. 

Yes, there are philosophical differences, but commissioners 
should not be deprived of the full opportunity to carry out the re
sponsibilities of their offices by management practices that have 
the effect 'of keeping them in the dark about the work that the com
mission is supposed to be performing. 

It comes down to this: Will you respond to memos, and will you 
give advance notice of hearing topics and witnesses, and will you 
allow staff to discuss their work with commissioners, will you per
mit witnesses suggested by t4e minority commissioners to be 
heard? What are you and the ~gency going to do-the commission 
to do to stop depriving minority commissioners the basic tools to 
participate fully in the work of the commission? 

Would you please respond? 
Mr. JIN. With pleasure, Mr. Chairman. 
First of all, with due respect, I do disagree with your character

ization as to what I meant. 
I think it's very important to understand the rule$ and proce

dures that govern the commission. The commission is overseen by 
eight commissioners who are all part-time. That includes the 
Chair; everybody is part-time. A full-time staff director is hired by 
majority vote of the commissioners after being nominated by the 
President to be the day-to-day manager of the commission. 

Under the rules of the commission, it is the staff director who is 
responsible for the products. once the decision is made to go ahead 
with a project. The commissioners establish the agenda, establishes 
the policy, and the staff director moves forward. 

So when we're talking about access to staff, for example-and 
this is just an example; I think there were a number of questions 
that were-comments that were made, both by the chairman as 
well as by Commissioner Thernstrom, that fall into this category. 

That is not envisioned or permitted, because commissioners are 
envisioned under the rules to decide policy and decide the agenda, 
and the staff director is to move forward. It does not envision or 
allow for commissioners to be involved in the day-to-day projects. 

And if any commissioner disagrees with that, they can try to 
take it up with the commission and change that. 

So when I act the way I do in terms of access, in terms of a num
ber of the other things, it is to comply with the decisions of the 
commissioners as a body. I work for the commissioners a body; I 
don't work for any individual commissioner. 
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So there are times when any one commissioner might ask me to 
something, and if that's not the will of the commissioners as a 
body, then I'm not really allowed to do it. 

In terms of answering Commissioner Thernstrom's memos and so 
forth, we do answer her memos. We do answer her. She, I know, 
would like to answer in writing. We often don't answer in writing. 
We often answer verbally, from my special assistant to her special 
assistant. And this, again, is in accordance with the rules that have 
been set up by the commission. It's been discussed in the commis
sion meetings. It's been decided at commission meetings. 

So I'm just trying to follow the rules as set up by the commission. 
That is my responsibility and my obligation. 

Mr. CHABOT. I've got limited time, so I thank you for your re
sponse. 

I now turn to Commissioner Thernstrom. Commissioner 
Thernstrom, you've heard his responses. And I'd also like to refer 
to your opening statement, in which you said, and I again quote: 
On the road to racial equality, there is still much to do, and the 
commission can play an important role in theory. In practice, how
ever, you had some other comments to make. 

I've got, as I say, limited time. Would you respond to that? And 
could you elaborate a bit on while you feel that the commission at 
this point is an agency in disarray, as it's been described? 

Ms. THERNSTROM. Well, first let me say, I'm in-I think that my 
long-the long testimony that I'll be submitting spells out with
in a very detailed record the disarray in the agency. And, of course, 
I did speak to that a bit. 

But let me say a couple of things. One, on the question of the 
commission, yes, it can still play a constructive role. 

I deeply resent Congressman Nadler's implication that I as a Re
publican am somehow anti-civil rights. 

Mr. NADLER. Excuse me, I wasn't referring to you. I was refer-
ring to the party as a whole. 

Ms. THERNSTROM. Well, I am-I am a Republican. 
Mr. SMITH. That's worse. [Laughter.] 
Ms. THERNSTROM. Yes. 
Mr. CHABOT. He wasn't just referring to you. He was referring 

to all of us. [Laughter.] 
Ms. THERNSTROM. Well, okay--
Mr. CHABOT. So that's not as bad, yes. 
Mr. NADLER. Not to any individual member of the party. 
Ms. THERNSTROM. Oh, I see. That's not as bad. 
I mean, nobody upstages me in this country as more committed 

to civil rights. 
And, indeed, I am in the course of finishing a book called "Get

ting the Answers Right: Race, Class and Academic Achievement," 
because I am addressing the most important civil rights issue in 
this country, which is the racial gap in academic achievement. 

As part of the failure of the commission, part of the picture of 
the failure of the commission, you might think about or, you know, 
I might talk a second about what is happening with respect to the 
education hearings. 

We are having, once again, kind of a drive-by shooting. That is, 
tomorrow we have hearings on the individual disabilities education 



36 

act, something I know something about, something I've written on. 
It's going to be three witnesses. That is no way to address the very 
complicated issue of special ed. 

Then we've got this behind-the-doors, secret report being written 
on education. There is an important civil rights issue here that we 
could come together on. And there is no way of doing so under the 
present rules. 

And by the way, there is a clear record, which I can submit, of 
memos only partially answered from me to the staff director, only 
partially answered or not answered at all. 

And the staff director doesn't work for individual commissioners. 
I'm sorry. He is a CEO. I mean, does it function like Enron? He 
works for all of us and he-

Mr. CHABOT. My time has expired. 
Ms. THERNSTROM. Okay. 
Mr. CHABOT. So I'm at this point I'm going to defer to the gen

tleman from New Yo:,;-k for 5 minutes to ask questions. 
Mr. NADLER. Thank you. 
Let me direct my question to Mr. Shelton. Thousands of voters 

were disenfranchised in the 2000 election. Could you explain how 
the government of the State of Florida and the -companies it hired 
to purge lists, and through other methodologies, accomplished this? 
And what impact did this have on the voting rights, in particular, 
ofAfrican-Americans in Florida? 

Mr. SHELTON. Yes, sir. As you know, the NAACP held hearings 
in Florida, just four short days after the debacle of November 7th, 
2000. What we found is a number of mistakes were made. I'll try 
to keep my remarks short. 

Mr. NADLER. I have a number of other questions for you. 
Mr. SHELTON. Absolutely. 
First, as we talk about the erroneous purging of voters from the 

rolls, what we found is that an organization or a company was 
hired from Texas to go through the voting rolls to find out who in
deed should be purged because they were felony offenders. Even 
the company, as they handed over that list of voters that should 
be purged, said that this is incorrect. That is, there are a number 
of names on these rolls that would have to be double-checked; the 
names on the names on the rolls were done based on the first and 
last names of the people that were on the rolls and were not based 
on things like Social Security numbers, birth dates or other issues 
that would be much more helpful in purging. 

As a result,. many,. many--
Mr. NADLER. So those lists were not double-checked. 
Mr. SHELTON. They were not double-checked. 
Mr. NADLER. And they were, in fact, inaccurate by about 20 per

cent. 
Mr. SHELTON. That's correct. That is correct. 
As a matter of fact, as they were handed to Katherine Harris and 

other officials in the Florida State government, .they realized that, 
indeed, they should double-check them and decided not to. 

As a result, at one of the NAACP hearings, to just kind of put 
a face on it, an African-American Catholic priest testified before 
the NAACP that he had been purged from the .rolls because they 
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said he was, "a convicted felon." His response was: I'm not a swear
ing man, but I can assure you--

Mr. NADLER. Do you have any-excuse me. Do you have any esti
mate as to how many people were improperly purged from the list? 

Mr. SHELTON. We could only begin to estimate, sir. A very con
servative estimate would put us in the tens of thousands. 

Mr. NADLER. In the tens of thousands of non-felons purged as fel
ons because of a list that was admittedly about 20 percent 
inaccurate-

Mr. SHELTON. Yes, sir. 
Mr. NADLER [continuing]. And was not double-checked. 
Mr. SHELTON. Yes, sir. 
Mr. NADLER. Was this brought to the attention of the govern-

ment of Florida in advance of the election? 
Mr. SHELTON. Yes. 
Mr. NADLER. And what did they do? 
Mr. SHELTON. Nothing. 
Mr. NADLER. Nothing. 
Now, let me switch subjects a bit. Some people have suggested 

that the infamous butterfly ballots, which have caused mistak
enly-which may have caused many elderly Holocaust survivors to 
mistakenly vote for someone called by some people a Nazi apologist 
is evidence that these people are, quote, "too stupid," unquote, to 
deserve the franchise, because they were misled by the carelessly 
designed butterfly ballot. 

What are your thoughts about their being too stupid to deserve 
the franchise? 

Mr. SHELTON. That's absolutely ludicrous. When the system fails, 
they're blaming the victims. There were so many examples of this 
kind of blaming of the victims throughout the State of Florida and 
other places throughout the country, as a matter of fact, but very 
specifically in Florida, suggest that in areas along those lines. 

Bu~ there were also some very similar circumstances in which 
very modern equipment was put into place and no training was 
given, and the error rate actually increased as a result. 

The bottom line is you're absolutely right. To suggest that we 
blame those people-they were not prepared-they were not pro
vided the ample opportunity to cast a vote that could be counted
is absolutely ludicrous. 

Mr. NADLER. The Subcommittee issued a report, which was re
ferred to I think by Commissioner Thernstrom, on this whole deba
cle. The commission, I meant, not the Subcommittee. 

What were your observations about that report? Did it make 
findings-reasonable findings and reasonable recommendations? 

Mr. SHELTON. Yes, sir. As a matter of fact, it was extremely con
sistent with the findings of the NAACP and other entities through
out the country, including the report that was done by MIT and 
Cal-Berkeley. 

Mr. NADLER. I have one more question for you, and then I hope 
I have time for one question for Commissioner Thernstrom. 

Commissioner Thernstrom said that a, quote, "corrupt process 
ensured a worthless result," unquote. Do you believe that is an apt 
commentary on the election in 2000 in the State of Florida? 
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Mr. SHELTON. No, sir. I think the results of the study that was 
done by the U.S. com.mission was extremely accurate, extremely 
helpful. 

Mr. NADLER. That's not what I-I didn't ask about the study. 
I said, Commissioner Thernstrom said that a ·corrupt process en

sured a worthless result. Do you believe that that was an applica
ble commentary to the conduct of the· election in Florida in 2000? 

Mr. SHELTON. No, sir. I do not think that her comments were 
helpful at all. As a matter of fact, if I'm understanding your ques
tion-I apologize if I'm not. If I'm understanding your question, 
what the report showed was that a number of fixes could be done 
to our system. 

Mr. NADLER. You didn't understand my question. 
Mr. SHELTON. Okay. I'm sorry. . 
Mr. CHABOT. I thought it was a great answer myself. [:Laughter.] 
Mr. NADLER. But he's-you're saying, yes, they could fix the proc-

ess. Certainly, they can. They've passed legislation, which hopefully 
will fix it. 

My question is--
Ms. THERNSTROM. He agrees with you. 
Mr.. NADLER [continuing]. A corr:upt process ensured a worthless 

result; that was what she said abqut a commission report. Forget 
the com.mission report. 

Mr. SHELTON. Yes. 
Mr. NADLER. Do you think that that comment is applicable to the 

conduct of the election in Florida in 2000? 
Mr. SHELTON. That her comment-
Mr. NADLER.. Yes. 
Mr. SHELTON [continuing]. On the election in Florida? 
Mr. NADLER. Yes. 
Mr. SHELTON. I think that her comment on the election in Flor-

ida was inaccurate. . 
Mr. NADLER. Was inaccurate. 
Mr. SHELTON. Her comment. Her comment· was on-I'm sorry. I 

apologize.
Mr. NADLER. All right. Never mind. 
Mr. SHELTON. I misunderstood. 
Mr. CHABOT. The gentleman's time has expired. 
Mr. SHELTON. Let me-
Mr. CHABOT. The record speaks for itself. 
Mr. SHELTON. But let me respond to what I think you're asking. 

If you're asking if the report that was done by the com.mission-
Mr. NADLER. No. Let me be very clear. I'm sorry. 
I'm asking, do you think that the many flaws and 

disenfranchisements of the-that you-or that you think have been 
documented properly both by the commission report, by the 
NAACP report, et cetera, that show, .as you put it, tens of thou
sands of non-felons were thrown off the list, were thrown off the 
voting rolls because they were felons, that many people were 
disenfranchised, do you think that that problem was so severe that 
it corrupted the election process in Florida? 

Mr. SHELTON. Oh, yes, sir:.. [Laughter.] 
Thank you. Absolutely. 
Mr. NADLER. Thank you. 
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Mr. CHABOT. The gentleman's time has fully e}q)ired. [Laughter.] 
We'll recognize the gentleman from Indiana, Mr. Hostettler, for 

5 minutes. • 
Mr. HOSTETTLER. Thank you, Mr. Chairman. 
Mr. Jin, in your statement, you talk about the-well, in your dis

cussion earlier, you talked about the actions of the staff with re
gard to relationship with individual members. Several times you 
said the action of the staff and the action of the commission results 
from the will of the body of the commission. 

At one point-and I thought another word was going to come out 
of your mouth. And at one point I think you almost said the term 
"majority'' when you said that the action of the commission takes 
place and the action of the staff of the commission takes place as 
a result of the will of the majority of the commission. Is that accu
rate? 

Mr. JIN. Well, Mr. Congressman, yes, when a majority votes, 
then I need to follow the majority. 

Mr. HOSTETTLER. Right. And you didn't subsequently challenge 
any of Ms. Thernstrom's contentions with regard to the information 
that was made available to her in a timely fashion of their ability 
.to have their report published. Was that a majority will of the com
mission, that that not take place in a timely manner? 

Mr. JIN"' No, Congressman. I just. couldn't respond to everything 
she .said in one answer. 

Mr. HOSTETTLER. So when you responded no--
Mr. JIN. Congressman, we fully-we fully have complied with all 

the rules and regulations in terms of our interactions with Com
missioner Thernstrom. 

Mr. HOSTETTLER. The rules and regulations-
Mr. JIN. In fact--
Mr. HOSTETTLER [continuing]. As created by the majority of 

the-
Mr. JIN. Well, not only by the majority, but by the rules, by stat

ute, and anything else that's applicable. 
Mr. HOSTETTLER. Right. Well, but by-the majority of the com

mission determines the activity of the commission and the staff. 
Mr. JIN. As long as it's consistent with the-with statutes and 

other rules, sure. • 
But, Congressman, I just want to make clear that there shouldn't 

be an impression left here that we don't try to cooperate with indi
vidual commissioners. That's not true at all. 

In fact, one thing that Commissioner Thernstrom raised was that 
we didn't set up meetings, you know, so she could talk to staff. My 
point was not that she couldn't talk to staff. My point was that, if 
there were circumstances in which it was appropriate for her to 
talk to staff, we'd be happy to have her talk to staff. 

Mr. HOSTETTLER. So you as staff director are going to determine 
the appropriate conditions by which commissioners can talk to 
staff? 

Mr. JIN. In accordance with the commissioners--
Mr. HOSTETTLER. The majority of the commissioners' desires? 
Mr. JIN. That's right. Commissioners cannot individually, just on 

their own, decide to talk to staff whenever they want to talk to 
staff. That's not in accordance with the rules. 



40 

Mr. HOSTE'ITLER. Is that right?. 
Mr.. JIN.. That is true. That is true. 
But we have, on a number of occasions, tried to set up meetings 

with Commissioner Thernstrom. Once we set up a meeting with 
her special assistant with our staff to discuss the hotline a day 
after she requested. A second time, Commissioner Thernstrom 
might have a different memory as to what happened, but we tried 
to set up a meeting to talk about her dissent, and somehow it 
seemed like, you know, she did not show up for the meeting. A 
third time--

Mr. HOSTETTLER. Excuse me. 
Mr. JIN. A third time, I have with me here
Mr. HOSTETTLER. I'm asking you questions. 
Mr. JIN. Okay. 
Mr. HOSTETTLER. If you could just respond to one of my ques-

~m. • 
A day after you made the request; was that the day that she re

quested the meeting that she could attend? 
Mr. JIN. Excuse me? 
Mr. HOSTETTLER. When you said that you set up the meeting the 

day after she requested it, did you set up the meeting the day that 
she said she could attend the meeting? 

Mr. JIN. No. That one did take place. That was with her special 
assistant. It occurred the day after she requested. Her special as
sistant met with the staff to discuss the hotline. 

Mr. HOSTETTLER. Turning to Commissioner Thernstrom, that 
was the day that you requested that your staff-I guess my ques
tion-it's very intriguing to me that the staff determines the time 
by which the commissioners can talk to the staff on these very 
issues. And that may be in accordance with the rules of the major
ity will of the Commission on Civil Rights. 

Mr. JIN. It's not just the majority, Congressman. It's the concept 
of the commission that the commissioners are part-time; they hire 
a full-time staff director to manage the place full-time. The com
missioners set policy and set the agenda. 

And so the staff director is responsible for the product. If the 
commissioners as a body are not satisfied with the product, then, 
you know, then I'm accountable. 

Mr. HOSTETTLER. "As a body," when you "a body," does that 
mean unanimous consent? Unanimous consensus? 

Mr. JIN. Well, something that gets lost in the .discussion is that
not only here but elsewhere-is that many, many of our votes are 
by unanimous vote. 

For example, our vote to go down to Florida was a unanimous 
vote. It was a bipartisan, unanimous vote. That happens a lot. It 
doesn't happen every time, but it happens a lot. 

And so like with any other body or like with most m;ganizations, 
you know, if there's not unanimous agreement, then the majority 
often is what dictates, what moves forward. 

Mr. HOSTETTLER. Okay. Thank you, Mr. Chairman. 
Mr. CHABOT. Thank you. The gentleman's time has expired. 
The gentleman from Texas, Mr. Smith, is recognized for 5 min

utes. 
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Mr. SMITH. Thank you, Mr. Chairman. I have a couple questions 
for Mr. Jin, but before I address questions to him, I would like to 
thank you for holding this -hearing and say to you that you are 
doing a great job of executing the responsibility-fulfilling the re
sponsibility of the Subcommittee in having an oversight hearing. 
And it is our responsibility not just to look at and judge and ana
lyze the work of a commission but also to look at the management 
as well, because if you don't have good management, you don't have 
good work. 

And it strikes me, given the partisanship, given the lack of re
sponsiveness, given questions about management, given objective, 
outside auditors that have found that the commission has been in
effective, that maybe we should consider doing with the Civil 
Rights Commission what we've decided to do as a full Committee 
with the Immigration and Naturalization Service and did so by a 
vote of 32-to-2 yesterday, and that is considering restructuring the 
commission so we can get back to its original purpose and so we 
can get back to the times when the commission enjoyed the full re
spect and admiration of the American people, because they con
ducted themselves in a bipartisan fashion. 

Mr. NADLER. Would the gentleman yield for a moment? 
Mr. SMITH. I'd like to ask my question--
Mr. NADLER. For one sentence. For one sentence. 
Mr. SMITH [continuing]. And then, if I have time-
Mr. NADLER. For one sentence, Lamar. 
Mr. SMITH [continuing]. I will be happy to yield. But I'd like to 

finish .my questions. And then I'll be happy to yield to the gen
tleman. 

Mr. Jin, my questions go to the McKinney and Associates con
tract that the commission I think awarded in 2000. Is that contract 
still in existence? 

Mr. JIN. Congressman, we entered into a series of purchase order 
agreements with McKinney and Associates. And we have-

Mr. SMITH. Okay, do you still have an association? 
Mr. JIN. We still have a purchase order agreement with them. 
Mr. SMITH. Okay. And how much has been paid to McKinney and 

Associates since April 2000? 
Mr. JIN. The-in 2001, I think we paid $125,000. 
Mr. SMITH. And what's the total amount since 2000? 
Mr. JIN. Since 2000, I believe it's around $185, $190,000. 
Mr. SMITH. And who determines whether or not to contract with 

this entity? Is that done by competitive bidding or is it a decision 
of the staff director, meaning you? Or how is that determined? 

Mr. JIN. It's done by me in consultation with the staff, in accord-
ance with the laws and other rules. 

Mr. SMITH. And so it's not done by any kind competitive system? 
Mr. JIN. We sole-source this contract. 
Mr. SMITH. Okay. Will you-in regard to McKinney and Associ

ates-and I don't know this to be the case, so it's just an open ques
tion-did you know any of the principles involved personally before 
you awarded the contract to them? 

Mr. JIN. No, I did not. 
Mr. SMITH. And had no prior dealings with them at all prior? 
Mr. JIN. I had no prior dealings with them. 
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Mr. SMITH. Okay. 
Mr. JIN. And in fact, the relationship actually began shortly be

fore I got there as staff director. 
Mr. SMITH. Okay. And why was McKinney and Associates hired? 

Was it hired in part because you weren't able to fill a position of 
director of public affairs? 

Mr. JIN. Yes, Mr. Congressman. I think the reason is that the 
Commission on Civil Rights is in the business of disseminating re
ports, findings, and recommendations. That's a critical part of our 
work; thus, we need to have expert advice on publicizing and dis
seminating those products, especially--

Mr. SMITH. You answered my question by saying "right." Have 
any more efforts been made to hire someone for that position since 
you started entering into contracts with McKinney? 

Mr. JIN. Congressman, see the problem is that our staff of public 
affairs did not have any expertise in this area. And because-when 
I came, I made an assessmen~ in working with McKinney and As
sociates and found them to be very effective. I decided that, at least 
at this time, it did not make sense to go out and try to hire again. 
Efforts had been made before I got there to hire and had been un
successful, apparently. 

And so we could re-examine that question. That's something I re
consider on a periodic basis, because I need to make a decision as 
to what's the best use of resources. 

Mr., SMITH. It seems to me it would certainly be more cost-effec
tive and save the taxpayers a lot of dollars if you were to hire an 
individual to perform that service rather than to continue to con
tract with an outside group. 

Mr. JIN. I disagree with that, Congressman, because when we 
hire McKinney and Associates, we don't just hire one person. We 
hire the whole firm. So if certain work required the senior partner, 
we can get her services. If some work didn't require that, we can 
hire somebody--

Mr. SMITH. If that's the case, Mr. Jin, why did you even make 
an effort to try to fill the position by interviewing individuals ifyou 
feel like it wasn't--

Mr. JIN. Well--
Mr. SMITH [continuing]. It wouldn't be worthwhile? 
Mr. JIN. Congressman, perhaps I wasn't clear, that actually hap

pened before I got there, so I was not part of that initial--
Mr. SMITH. So you don't intend to make any efforts to try to hire 

somebody to fulfill that responsibility? 
Mr. JIN. That's not correct. Like I said, I periodically re-evaluate 

that decision, to see what would be the best use. 
But, I mean, one of the things that I think that to look at this

I mean, one of the advantages of having a contractor is that, espe
cially when you're resources are very precarious, you can make de
cisions to shift resources much quicker than ifyou hire a staff. 

The other thing is privatization is something that I think that 
President Bush supports strongly. I know President Clinton sup
ported it. And I think there are a lot circulars, A-76 and others, 
that encourages privatization when appropriate. 
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Mr. SMITH. Well, privatization is appropriate particularly when 
it saves the taxpayers dollars, and I don't think it's doing so in this 
particular instance. 

Mr. JIN. I disagree with that, Congressman. 
Mr. SMITH. Mr. Chairman, if you'll give me a little bit more time, 

I'd like to yield to the gentleman from New York--
Mr. CHABOT. The gentleman's time has expired. I'll recognize the 

gentleman for an additional 3 minutes, if he has questions. And I'll 
do the same thing for myself. 

Mr. NADLER. I just wanted about 10 seconds. 
Mr. CHABOT. You've got 3 minutes, so you can that if you'd like 

it. 
Mr. NADLER. Thank you. I simply wanted to comment that I 

doubted that a proposal to restructure the Civil Rights Commission 
would get a 32-to-2 vote on this Committee. 

Mr. SMITH. I think that's a fair statement. 
Mr. NADLER. Let me, since I have this extra time, I do have 

one-I appreciate-I do have one question for Commissioner 
Thernstrom. 

Commissioner, you stated, I believe, that when-and certainly
I don't remember if you stated it, but it was certainly in your writ
ten statement that when-that your dissent on something, on some 
report, maybe on the election report--

Ms. THERNSTROM. It's the Florida report. 
Mr. NADLER. On the Florida report. It was not accepted by the 

commission because it contained the work of a consultant, Mr. 
John Lott, whose services were provided at not cost to the minority. 

Is it possible that that was not accepted because in fact it is the 
law that it is illegal to accept free services for a Government agen
cy? 

Ms. THERNSTROM. My reading of that statutory provision was 
quite different. It was simply that I, as a commissioner, could not 
work free for the commission. That is, I have a ceiling on the num
ber of hours I can work, and I can't contribute my services. And 
I think that is a fair reading of that statutory provision. 

However, since there was a legal-and I did consult, by the way, 
a number of distinguished attorneys on the question. 

But, however, since there was a legal dispute, it should have 
been, and I suggested that I suggested that it should-this is what 
should happen, it should have been submitted to the Office of Legal 
Counsel of the U.S. Department of Justice for a ruling on that. 

The commission refused to do that. We could have gotten a legal 
opinion. And I would have certainly accepted that legal opinion. 

As it was, I think that it was just a fig leaf for suppressing a 
dissent that the conclusions of which the commission did not like. 

Mr. NADLER. Let me ask--
Ms. THERNSTROM. And, by the way, there were two expert wit

nesses, two experts, statistical experts, that helped me. Somehow 
the commission didn't object to the second one. 

Mr. NADLER. Let me ask you, on the question, let me ask you the 
following. 

I've always believed, and I haven't read the statute recently, but 
I've always been told that it's illegal for Government agencies to ac
cept volunteer labor, including-I mean, we are told specifically, 
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when we take office as Members of Congress, our handbook-or 
whatever they give us, whatever they call it, the list of rules and 
regs-that we as Members of Congress are similarity prohibited 
from accepting free services from anybody, because that's part of 
the Federal law. 

So I'm surprised to hear that that is in question-
Ms. THERNSTROM. The commission--
Mr. NADLER. Let me ask you this. 
Ms. THERNSTROM. I'm sorry. Can I answer that? 
Mr. NADLER. Hold on. Did you-because I'm limited to 3 minutes. 

Let me get this is. 
Did you submit yourself the question to the Department of Jus-

tice Office of Legal Counsel? 
Ms. THERNSTROM. I did--
Mr. NADLER. And if not, why not? 
Ms. THERNSTROM. Well, I submitted it to a number of attorneys. 

But, no, I can't-I did not have the power myself to submit it to 
the Department of Justice. 

Mr. NADLER. You think he would've rejected the question? 
Ms. THERNSTROM. Pardon me? 
Mr. NADLER. Do you think the Office of Legal Counsel would've 

refused to answer the question--
Ms. THERNSTROM. I assume that they would have. But-
Mr. NADLER [continuing]. If you had submitted it. 
Ms. THERNSTROM [continuing]. Look, there was precedent on the 

commission. 
The commission did not hire an expert. I turned for expert advice 

to two experts, my husband, most importantly, and Professor Lott. 
There was precedent. 

Mary Frances Berry, the chairman, had done exactly the same 
thing with a Berkeley professor, Cabeza, in 1988, and her dissent 
and Cabeza's report was part of the official record. 

There was precedent for exactly what I did. And I, again, I would 
have been glad to have this legally straightened out. But as it is
I mean, if you were to read the transcript of the discussion of my 
dissent, there was a fit about my even looking or trying to look, 
given the paucity of information I could get from the statistical ex
pert, looking at the data. The statistical expert, Alan J. Lichtman, 
would not do what any scholar does, which is to give me the ma
chine-readable data and the regression output. 

Mr. NADLER. I'm sorry, the what? 
Mr. CHABOT. Machine-readable-
Ms. THERNSTROM. The machine-readable data that he used and 

the-and his regression outputs. 
That is standard scholarly practice. I was getting e-mails from 

across the country from people on the political left, who agreed 
with your assessment of disenfranchisement in Florida, saying, "By 
the way, do you happen to have Lichtman's data? Have you got it 
in machine-readable form?" "No, I'm sorry. It seems to be secret, 
even though the commission relied upon it in writing its report." 

Mr. CHABOT. The gentleman's time has expired. 
Mr. NADLER. Excuse me? I have to ask. 
Mr. Staff Director, is that true? Has all the data not been al

lowed to be looked at? 
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Ms. THERNSTROM. Oh, well, now, there's-it has-it magically
some of it magically appeared way after I had-the time had ex
pired for me to respond to it. 

Mr. NADLER. Then the question is, have you now looked at that 
and have you found that regression data wrong? 

Ms. THERNSTROM. Oh, I have found many problems with it. And, 
in fact, I've got a response to Lichtman, which was, of course, never 
accepted by the commission, never published by the commission. 

And by the way, in that response, Lichtman drops his assertion 
that the black spoilage rate was 9 times that of white. It drops to 
what I estimated it was, which was 3 times. 

Mr. NADLER. So you did get the information--
Ms. THERNSTROM. No, I got some of the information-
Mr. NADLER. You did. And I might point out--
Ms. THERNSTROM [continuing]. Late. 
Mr. NADLER [continuing]. That the minority on this Committee 

did not get your testimony until a few minutes before, until today. 
Ms. THERNSTROM. That is--
Mr. NADLER. We didn't have a chance to look at that. 
Ms. THERNSTROM [continuing]. Not up to me. 
Mr. NADLER. I understand that. 
Ms. THERNSTROM. But in any case, I only got
Mr. NADLER. So I feel your pain. 
Ms. THERNSTROM. I only got some of the regressions. 
And by the way, some of Lichtman's work, some of his regres

sions, some of his statistical work, was done after the report. 
Mr. NADLER. I asked the question, by the way, of Director Jin to 

comment on this. 
Mr. JIN. Yes. 
Mr. CHABOT. I think he already answered, didn't he? 
Mr. NADLER. No, no, she answered. 
Mr. JIN. Just half a second, Congressman. 
Mr. NADLER. He didn't. 
Mr. CHABOT. I think he did. 
Mr. JIN. Congressman, we provided Commissioner Thernstrom 

with everything that we had. What Commissioner Thernstrom 
wanted us to do was to ask Dr. Lichtman to create new data, and 
that we could not do for an individual commissioner. That's what 
she wanted us to do. 

Mr. NADLER. And you provided it timely? 
Mr. JIN. Yes, sir, we did. 
The other thing I just wanted-
Ms. THERNSTROM. It's not true. 
Mr. JIN. I wanted to correct the record. 
Mr. NADLER. Excuse me. There's a conflict. You gave your an

swer; let him give his. We understand you don't agree. 
Mr. JIN. I just need to correct something that Dr. Thernstrom 

said that's totally untrue. She said that Dr. Berry had done the 
same thing that she did on the dissent in terms of hiring--

Mr. NADLER. Wait a minute. Let me understand what you-
Mr. CHABOT. The gentleman's time has expired. The gentleman's 

time has--
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Mr. NADLER. Excuse me, we let her run over time. I want to hear 
his answer. l just want to make sure we understand what he's say
ing, and then you can run the rest of it. 

MI'.. CHABOT. Give you answer. 
Mr. NADLER. You're saying that th~ material was given to her on 

time and that she wanted something else? Is that what you're say
ing? 

Mr. JIN. She wanted something that didn't exist. 
Mr. NADLER. Okay. 
Ms. THERNSTROM. It's ridiculous. 
Mr. NADLER. Finish what you were .saying. You started to say 

that--
Mr. JIN. Thank you, Congressman. 
I just want the record to be clear. When-what happened was 

back in the previous report, Dr. Berry had cited a-somebody that 
had done a consultation for the commission. The commission had 
already hired the person along with a number of other .people to 
provide their views. And so in her dissent, or in her statement, Dr. 
Berry and I believe another commissioner cited that work. And 
how that got translated for Commissioner Thernstrom into that she 
did the same thing, I do not know. 

Mr. NADLER. Thank you very much. 
Mr. CHABOT. All right, thank you. 
All right, we're in our second round of questions at this point. 
The gentleman from Virginia, I would allow him to ask his ques

tions. 
Mr. NADLER. It's the first round. 
Mr. CHABOT. We're in our second round. You don't have your 

first round after you're already starting your second round. 
But I will defer to the end if you'd like to go ahead now. 
Mr. SCOTT. Whatever. 
Thank you, Mr. Chairman. 
Mr. CHABOT. We're in our second round. 
Mr. SCOTT. How much time do-
Mr. CHABOT. We had 3 but we're going to give you 5 because Mr. 

Nadler took 8 on the 3, so go ahead. [Laughter.] 
Mr. SCOTT. Thank you, Mr. Chairman. 
I just had one question to the staff director. Did you receive a 

letter from several Members of Congress asking the commission to 
look into the Department of Justice Civil Rights Division on the 
preclearance procedure under the Voting Rights Act, specifically 
how they handled Virginia and Mississippi congressional redis
tricting cases? 

Mr. JIN. Yes, Congressman, we did. And we had-we did have 
a meeting with them. 

Mr. SCOTT. Are you going to hold hearings on that? 
Mr. JIN. What we're doing right now is we're still having inter

action with them, in terms of determining kind of what to do. I un
derstand that the-I believe that the Senate is thinking of having 
hearings. And so I think we were going to monitor that and deter
mine what, if anything, we should do. 

But at this point, we're just meeting to find out information, be
cause we're still at staff level. 

Mr. SCOTT. Thank you. 
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Jerry, did you want time? 
Mr. NADLER. No, I have no questions right now. 
Mr. SCOTT. Thank you. I yield back. 
Ms. THERNSTROM. Tongue-tied. 
Mr. CHABOT. Would the gentlelady from Texas like to ask any 

questions? 
Ms. JACKSON LEE. Mr. Chairman, I will not take up the time of 

the Committee. You were very gracious and the Ranking Member 
was very gracious. 

Let me just get one simple question. Commissioner Thernstiom, 
I did not hear your testimony. Is the gist of your testimony, besides 
the thrust of this hearing, which a question of mismanagement, but 
is the thrust of your comments to suggest that the U.S. Commis
sion on Civil Rights now undermines the opportunity for improved 
race relations in the United States? What is the thrust of your--

Ms. THERNSTROM. Well, I mainly talked about procedural mat
ters, the procedural disarray that I see on the commission, and the 
way that it functions, which I don't think is effective. 

And my point is that there is-the question of process and the 
question of substance is inseparable and that if you don't get the 
process right-and it's true in the U.S. Senate, it's true in the Flor
ida hearings, it's true wherever, you know, you look-that if you 
don't get the process right, you can't get the substance right. 

And, indeed, if you do get the process right and, for instance, you 
come out in the minority on a question of substance, if the process 
is right, you can always go back and revisit the substantive issues, 
and you have confidence in the way the conclusions were arrived 
at. 

But the way the commission functions, the shoddy way in which 
the commission functions, produced and continues to produce work 
that does not meet my standards as a scholar and shouldn't meet 
your standards. 

Ms. JACKSON LEE. Well, I certainly appreciate the books that you 
have authored and that, having come out of a academic tradition, 
most of us here in the United States Congress, we realize the dis
tinction. 

But you're not suggesting that you would be happier with the 
commission if every member was anti-affirmative action and had a 
conclusion that race relations were where they should be in the 
United States? I mean, are your suggesting that the procedure 
rises above the substance? Meaning the importance of the existence 
of the U.S. Civil Rights Commission may in fact rise above some 
of the procedural details that I hope can be fixed, but that the mis
sion of the Civil Rights Commission that addresses the question of 
race relations, which still are in a quagmire in this country, you're 
not suggesting that procedures should cause elimination of this 
commission and/or that the commission should be of one thought 
and one mind, for example, that affirmative action is not relevant 
or does not-is not necessary? 

Ms. THERNSTROM. I appreciate very much that question, by the 
way, because it allows me to say a couple of things. 

I opened my statement by saying I think the drive for racial 
equality in this country has a long ways to go. I would .never say 
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we have reached the end of that road. Far from it. And, therefore, 
I would like to see the commission play a rQle. 

And, indeed, I agree that in the old days the commission played 
an extremely important role. I wrote a book on voting rights. I re
lied heavily on the wonderful work that laid the grounds for both 
the 1964 Civil Rights Act and the 1965 Voting Rights Act. Those 
were invaluable. 

And the commission could still do invaluable work. 
I'm also not opposed to affirmative action. I am opposed to racial 

double-standards, racial preferences. 
But I would never want a commission-and affirmative action, to 

me, means aggressive anti-discrimination, to me. 
I would never want a commission of one point of view. I have a 

long history myself as being in the position of a dissenter.. I was 
part-in a minor way-part of the civil rights movement in the late 
'50's, early '60's. I was a very important part of the anti-war move
ment when Barney Frank was opposing me. We were-he was for 
the war. We were both graduate students at Harvard and debating 
these questions. 

I have had a long history of dissent. And I really believe in vig
orous dissent. 

Ms. JACKSON LEE. Thank you. 
And being fair to you-I am a guest of this Committee, by the 

way, I'm not a Member of the Subcommittee. 
But I do want to say that you then support the excellent work, 

and I guess I've biased my comments now, that the commission 
did, Dr. Berry did, on election review in Florida and the NAACP. 
Do you applaud that work? 

Ms. THERNSTROM. No, I don't think that the Florida was good, 
and I have written a very long dissent in--

Ms. JACKSON LEE. First of all, I know this-
Ms. THERNSTROM [continuing]. In examining it. 
Ms. JACKSON LEE. This Committee will look at the procedures, 

certainly those of us who wear legal hats and academic hats, which 
you wear, are tuned to procedure. I do think, however, in the 
course of allegations or suggestions of mismanagement, and I'm 
still reviewing the documentation, I have not heard-well, dissent 
is appreciated. But I have not heard vast voices undermining the 
work that the Civil Rights Commission did on the election debacle 
in Florida or the NAACP. 

Now, whether the t's are crossed and i's are dotted on the final 
report, I can tell you that today the Senate voted 99-to-1 to pass 
election reform, primarily or in most part based upon the docu
mentation that they received from the commission, which I assume 
that you were a part of, and the NAACP. 

I would only say, Mr. Chairman, so that I can be a polite non
member, that I hope we will fix the t's and i's, but I think it begs 
the question of the substance and the importance of maintaining 
the strength of this commission, the work that it does. 

And I will finish by saying I hope that you will provide a hearing 
to Congressman Scott on the redistricting issues, which happen to 
deal with one person, one vote. 

But I thank you very much, Mr. Chairman and Mr. Nadler, for 
your kindness. 
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Mr. CHABOT. I thank the gentlelady for her comments. 
And I have just a few questions to wrap up the hearing.
Mr. Shelton, you had mentioned in your written statement that 

you felt that commission had an exemplary civil rights record. 
Were you "aware that the Civil Rights Commission currently has 
five EEO complaints pending? And why does a civil, rights agency 
have EEO complaints against it? 

Mr; SHELTON. Certainly I don't know the answer to the question 
of internal discrimination within the agency. However, I am quite 
aware of the work that they've done in the areas of election reform, 
the work that they've done in the areas of criminal justice con
cerns, racial profiling and other concerns. I know the work of the 
U.S. Commission on Civil Rights as it addresses the issues of dis
crimination in our society at--

Mr. CHABOT. As far as those complaints against the commission 
itself, you're just not aware of those. 

Mr. SHELTON. rm not aware of them. 
Mr. CHABOT. Let me ask you another question. As we've said ear

lier, there have been-there has been considerable media criticism 
of the commission from traditionally commission supporters, like 
the Washington Post and the New Republic and Time.com and 
some others. Why do you think the commission continues to get all 
this negative media attention? And would the NAACP pay 
$170,000 if it couldn't get decent press? 

Mr. SHELTON. Let me answer your first question first. I assume 
this is a two-part question. 

Answering your first question first, I honestly don't understand 
why the Washington Post or any other entity would raise the kind 
of criticisms they are of the commission. 

Mr. CHABOT. It's principally mismanagement type issues and-
Mr. SHELTON. Sure. It's always--
Mr. CHABOT [continuing]. Not giving information out to minority 

members of the commission and things of that nature. So it is a 
whole laundry list of things. 

Mr. SHELTON. It's always fascinating to me when commissions 
like the U.S. Commission on Civil Rights, or even organizations 
like the NAACP, who are extremely effective in carrying out their 
primary responsibilities, when a smokescreen is oftentimes raised 
of internal conflict or internal issues that no one else can see ex
cept those on the inside. 

It's very interesting to me that these kinds of issues would be 
raised, especially as we sit here on the day when the United States 
Senate has now passed election reform legislation. Following the 
House, they have passed election reform--

Mr. CHABOT. Well, the purpose-see, that's-we have an over
sight hearing and we're not really involved in a lot of-like the 
election in Florida and the action on the Senate floor today, all of 
which may be either commendable or things which ought to be 
looked into. 

But we're only looking at oversight and the mismanagement. 
Let me turn to Mr. Schatz for the final things that I have that 

I would like to bring up. 
Staff Director Jin wrote to the director of the Office of Manage

ment and Budget on the November-November 28th of last year 

https://Time.com
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and to the Chairman and Ranking Member of the Subcommittee on 
the Constitution on February of this year, seeking an increase of 
its authorization by two-thirds, from $9 million up to $16 million. 

Based on your assessment of the commission's overall mis
management, do you believe if that increase is granted-and yciu 
talked about obviously the title of the organization you represent 
is Citizens Against Government Waste. 

Do you-in your opinion, have you seen demonstrated waste that 
this Committee should be concerned about? 

Mr. SCHATZ. Mr. Chairman, that's one of the reasons I suggested 
having the General Accounting Office take another look prior to 
granting this increase. I realize the timing may not work. Of 
course, the budget gets done during the course of this year. Maybe 
GAO can't complete another study prior to that time. 

But certainly, it's our view that things should be put on hold. 
The commission's budget has been flat for a number of years. It al
ways seems around in Washington that more money will ·solve 
management problems. I think the management problems should 
be solved before more money goes into any agency, whether it's De
fense or Veterans Department or Transportation or anywhere else. 

Asking for mor~ money seems to be the panacea for just about 
anything that seems to be wrong with any agency. And we think 
particularly in these times when we're looking at other priorities, 
the President has demanded accountability in his budget, as every 
President does, that we should be looking very carefully at any re
quest for increase in any agency. The Civil Rights Commission is 
no exception to that standard that we've tried to adhere to. 

Mr. CHABOT. Okay. Thank you very much for your testimony. 
I thank the members of the panel for their testimony here this 

afternoon. 
Mr. NADLER. Mr. Chairman? 
Mr. CHABOT. Your complete statements will be made a part of 

the record. 
Mr. Nadler is recognized.
Mr. NADLER. Thank you, Mr. Chairman. I ask unanimous con

sent that all Members be permitted to provide additional materials 
for the record. 

Mr. CHABOT. Without objection, that request will be granted. 
Again, we thank the panel for being here this afternoon. We 

thank the Members for participating. And at this time, we're ad
journed.

[Whereupon, at 2:40 p.m., the Subcommittee was adjourned.] 
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STATEMENTS SUBMITTED FOR THE HEARING RECORD 

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, AREPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 

The purpose of this oversight hearing is to inquire into the management practices 
of the United States Commission on Civil Rights. Following its inception in 1957, 
the Commission played an important role in investigating civil rights abuses that 
plagued our nation. The Commission has now reached a critical stage in its history.
Over time, the Commission has been criticized by individuals on both sides of the 
civil rights debate. However, recently, the Commission has come under fire from all 
sides at the same time by sources that include the New Republic, Salon.com, and 
the Washington Post. 

Recent press reports have criticized the Chair for engaging in a confrontation with 
the White House over the appointment of a new Commissioner, Peter Kirsanow. I 
would like to recognize Commissioner Kirsanow who is in our audience today. I am 
fully confident that the appeals court will defer to the President's interpretation of 
the appointment power that is entrusted to him and grant Commissioner Kirsanow 
his rightful seat on the Commission. 

The decline in public confidence in the Commission has led the Subcommittee on 
the Constitution to conduct oversight to evaluate the Commission's operations. We 
are concerned about the effect of poor management practices on the quality of the 
Commission's work product, partisan bickering within the Commission, the appar
ent exclusion and disparagement of minority viewpoints and participation, and, 
after a review of documents recently produced to the Subcommittee, the failure to 
implement fully management reforms recommended by GAO five years ago. 

The 1997 GAO Report entitled ''U.S. Commission on Civil Rights: Agency Lacks 
Basic Management Controls" characterized the Commission as "an agency in dis
array" with "broad management problems." Five years later, the Commission still 
has not updated its organizational structure to comply with FOIA. The Commission 
has not adequately revised Administrative Instructions to inform staff of manage
ment policies. Despite the purported use of project reports recommended by GAO 
to inform Commissioners of detailed project costs, staffing needs, and deadlines, 
Commissioners remain in the dark about these basic issues. 

In April 2000, the Commission hired McKinney & Assoc., a Washington, D.C. pub
lic relations firm, while at the same time maintaining three employees in its own 
public affairs office. From the extensive criticism of the Commission in the press,
it appears that the Commission's expenditure of $170,000 on McKinney & Assoc. 
has been a waste of money. The Commission, moreover, cannot explain what exactly
McKinney does for the Commission. 

The Commission appears to operate without consultation with Commissioners. 
The Commission frequently withholds meeting transcripts from Commissioners and 
issues letters and press releases under Commissioners' names without their ap
proval. The Commission's recent effort to suppress a book review that favorably 
mentioned Commissioner Abigail Thernstrom raises questions about the basic fair
ness of the Commission and its ability to accept differing points of view. The Staff 
Director's confirmation that the Commission engages in unregulated shredding 
raises concerns about whether staff have received training on how to comply with 
the Federal Records Act. 

We are concerned that the Commission fails to consider Commissioners' sugges
tions of witnesses for upcoming hearings and frequently withholds witness lists from 
Commissioners. The Commission also fails to clarify basic hearing procedures for 
Commissioners such as: "What is the topic of the next hearing?" "Who has been 
asked to testify?" and ''When does the hearing record close?" 
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In June 2001, the Commission withheld statistical data used in formulating the 
conclusions of the Florida Report from dissenting Commissioners Thernstrom and 
Redenbaugh and suppressed the final version of the dissent. A preliminary report 
and the final report were leaked to the press before the Commission released copies 
to the Commissioners, Florida Governor Jeb Bush, and Florida Secretary of State 
Katherine Harris. The Commission made no formal leak inquiry. 

More recently, the Commission disregarded 0MB budget procedures-and its own 
budgeting process-by failing to submit its budget to Commissioners for approval 
in June of 2001. And in October of 2001, it refused to forward discrimination com
plaints received on the Commission hotline to the Justice Department for investiga
tion. 

The continued mismanagement of the Commission undermines public confidence 
in the Commission's work. The Commission is now more a public spectacle than it 
is a serious fact-finding agency that informs the public about the state of civil rights 
in America. In view of these concerns, I look forward to hearing from our witnesses 
today. 
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UNITED STATES 624 Ninth Street, N.W.
COMMISSION ON Washington, D.C. 20425
CIVIL RIGHTS 

Statement of 
The Honorable Jennifer C. Brnceras 

Commissioner 
U.S. Commission on Civil Rights 

To the House Judiciary Committee 
Subcommittee on the Constitution 

April 11, 2002 

I would like to thank Chairman Chabot and the members of the Subcommittee for talcing 
this opportunity to examine the management and practices ofthe U.S. Commission on Civil 
Rights. 

My name is Jennifer C. Braceras. I am a lawyer by training and currently serve as the 
John M Olin Fellow in Law at Harvard Law School In December 2001, President George W. 
Bush appointed me to a six-year teIIll on the U.S. Commission on Civil Rights ("the 
Commission"). I was sworn in on December 7, 2001. 

Although I have served as Commissioner for only four months, I am a long-time observer 
ofthe Commission and its practices. In 1997, the independent and non-partisan General 
Accounting Office reported that the Commission was an "agency in disarray." My limited time 
on the Commission has led me to believe that this characterization is as true today as it was in 
1997. 

I. Background 

Prior to my appointment to the Commission, I published an article in The Weekly 
Standard in which I wrote that the Commission had "outlived its usefulness. "1 In particular, I 
wrote that the agency has long been overshadowed by other federal civil rights agencies - such 
as the Equal Employment Opportunity Commission, the Civil Rights Division at the Department 
ofJustice, and the Office for Civil Rights at the Department ofEducation - which have the 
enforcement power the Commission lacks. In addition, I argued that the politicization ofthe 
Commission end its work has greatly compromised the Commission's integrity and intellectual 
honesty, thereby rendering the Commission irreievant 

1 Jennifer C. Braceras, Uncivil Commission: In Florida, the CM/ Rights Cmmnlssion Achieves a New Low, THE. 
WEEKLY STANDARD at 22 (Febnuuy 26, 2001). 
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I continue to believe that this once respected federal agency has in recent years become 
marginalized and is increasingly inconsequential. I recognize, however, that the existence ofthe 
Commission today is not in question. Although we live in a country that endeavors to provide all 
ofits citizens with equal opportunities, many Americans (including many people of color) have 
yet to realize the full promise ofAmerica. As long as that remains the case, the political cost of 
eliminating a body named the "United States Commission on Civil Rights" is too high for any 
politician to pay. • 

Therefore, when I was asked to replace outgoing Commissioner Yvonne Lee on the 
Commission, I agreed to serve in the hope that I might contribute to efforts to impose greater 
discipline and oversight on Commission management, and thereby help to promote a new era of 
civility and bipartisanship in discussions regarding civil rights issues. 

Toward that end, I submit the following summary ofsome ofthe Commission's troubling 
management practices. 

II. Who is in charge? 

Although the Code ofFederal Regulations clearly outlines the responsibilities ofthe Staff 
Director in running day-to-day operations of the Commission, it is the responsibility of the 
Commissioners to set the policy agenda and priorities ofthe Commission. My short time at the 
Commission has led me to believe, however, that Commissioners, in fact, have little input into 
Commission activities and projects and are expected simply to defer unquestioningly to the Staff 
Director's recommendations. 

A. Who Sets Priorities? 

To illustrate, the Commission has long planned a hearing for the sixth installment ofthe 
Equal Education Opportunity Project. At the Commission's December 2001 meeting, it was 
announced that the Commission would conduct a hearing on high-stakes educational testing and 
accountability in February 2002.2 In January 2002, Chairman Mary Frances Berry announced 
that the staff was postponing the education hearing until March 2002 in order to allow time for 
the Commission to conclude its on-going hearings on Environmental Justice. 

At the February meeting, Staff'Director Les Jin informed us the education hearing would 
not take place inMarch as planned because the staff needed additional time to review documents 
in preraration for the hearing. We were told at that time that the hearing would be held in 
April. Then, at the March meeting, the Staff Director announced that the staff wished to cancel 

2 See Transcript ofDecember 7, 200 l meeting ofthe U.S. Commission on Civil Rights at 89. 
3 See Transcript ofFebruary 8, 2002 meeting ofthe U.S. Commission on Civil Rights at 12 (hereinafter, "February 
Transcript"). 
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entirely the hearing on high-stakes educational testing, and instead complete the education report 
based solely on their review ofsubpoenaed documents and relevant literature.'' 

Several Commissioners with a particular interest in the topic ofhigh-stakes educational 
tests objected to canceling the Commission's public hearings and expressed concern that, 
without public hearings, Commissioners would lack access to a full range ofopinions and 
information on this very important issue. I noted that it is the responsibility ofthe 
Commissioners to set priorities, and inquired as to the workload ofthe staff so that we might 
prioritize Commission projects and determine the best use of staff resources. The Chairman 
became visibly agitated at this suggestion and stated that the discussion had "gotten completely 
out ofcontrol.,.s When pressed to explain her statement, the Chairman intimated that 
Commissioners should not ask questions and should simply let the staff"do their jobs. "6 

This notion, embodied in the Chairman's remarks, that the Commission exists merely to 
rubber-stamp the decisions ofthe Staff Director, constitutes an abdication ofthe agenda-setting 
ftmction ofthe Commission and provides one just example ofhow Commissioners are treated as 
peripheral to the work ofthe Commission. 

B. What's on the Agenda? 

Commission management continuously neglects to notify Commissioners ofsubstantive 
changes to the Commission agenda. For example, the March 8, 2002 meeting was originally 
scheduled to include a briefing on "Welfare Reform." My special assistant and I each spent 
considerable time in the weeks leading up to the meeting researching and studying the issue and 
its civil rights implications. When we received the agenda for the March meeting, less than one 
week before the briefing was to take place, we noticed that the briefing topic had been changed 
aibitrarily to "Bioterrorism." Neither the Staff Director nor anyone on his staff had bothered to 
contact us to inform us ofthis significant change in the Commission's agenda. When I inquired 
at the March as to the Commission's procedures for notifying Commissioners about substantive 
changes in the agenda, the Chairman responded that she had decided to invite the speaker on 
bioterrorism because the staff was unable to arrange a briefing on welfare reform as planned.7 

This is not the first time that a sitting Commissioner has questioned the staff's 
notification procedures. In 1996, former Commissioner Robert P. George questioned the staff's 
failure to properly notify commissioners regarding the topics ofat substantive briefings. At that 
time, the Chairman assured Commissioner George that the staff would notify Commissioners of 
briefings approximately one month prior to the briefing in order to allow commissioners time to 
prepare.8 Yet the Commission has repeatedly failed to do so. 

• See Transcript ofMarch 8, 2002 meeting ofthe U.S. Commission on Civjl Rights at 9-1 O (hereinafter, "March 
Transaipq. 
'March Transcript at 48. 
6 /d.at49-5!. 
7 Id. at 60-63. 
• The Chairman reiterated this procedure at a meeting ofthe Commission in June, 1999. See Transcript ofJune 8, 
1999 meeting ofthe U.S. Commission on Civil Rights at 7. 
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The lack ofproper notification procedures affords Commissioners vezy little time to 
prepare for briefings so that they might participate constructively in the work ofthe 
Commission. The failure ofCommission management to adequately notify Commissioners of 
substantive agenda items provides yet another example ofthe staff's utter lack ofinterest in 
Commissioner input 

C Communication Between Staffand Commissioners 

In my four months at the Commission, I have been appalled at the complete lack of 
communication between staff and Commissioners. When Commissioners ask questions, they are 
routinely told to "bring it up at the Commission meeting"-yet when they do so, they are told to 
address their inquiries to the staff. My special assistant has been informed by other agency 
personnel about "internal rules" prohibiting communication between special assistants (who 
work for individual commissioners) and the staff, and she has been warned not to communicate 
directly with non-administrative personnel in the Staff Director's office. Moreover, memoranda 
from Commissioners to the Staff Director requesting basic information are routinely ignored. 
For example, on Januazy 3, 2002 I wrote to the StaffDirector to express my concerns regarding 
the his authority to hire outside legal counsel to intervene in federal court litigation without prior 
Commission approval.9 Although I requested that the StaffDirector inform me in writing ofthe 
legal basis for his actions, the Staff Director never responded to my inquizy. 

On Februazy 1, 2002, I sent a second letter to the Staff Director following up on my 
initial request for information. I received no response to this second letter. Accordingly, at the 
regularly scheduled Commission meeting on Februazy 8, 2002, tasked the Staff Director to 
inform me as to the statutoiy or regulatoiy authority for his unilateral actions. Before the Staff 
Director had answered my question, the Chairman interjected that "it would be inappropriate for 
the staff director to respond to you in writing."10 To this date, the Staff Director has not 
responded to my inquiries. 

ill. Press Releases, Public Statements and Official Letters. 

The Chairman routinely issues press releases, public statements, and letters to high
ranking elected officials on behalf of the entire body without authorization from the Commission 
and without first notifying the Commissioners or circulating a draft document to Commissioners. 
For example, on Januazy 14, 2002, the Chairman sent a letter-to Florida Governor Jeb Bush 
demanding a status report on the implementation ofFlorida's voting reforms by May 1, 2002. A 
copy ofthis letter was forwarded to Commissioners with materials for the March meeting, nearly 
three full weeks after it was sent to Governor Bush. At no time, however, did the full 
Commission vote to request a status report from the Governor ofFlorida or to authorize the 
Chairman to send such a letter. Unfortunately, however, this practice ofissuing statements and 

9 Speciru:ally, the letter sought information regarding the Staff Director's decision to hire, at wq,ayer expense, the 
New York law !inn Paul, Weiss, Rilkind, Whanon & Garrison to advise the Commission in the matter of U.S. v. 
Wilson, D.N. l:0J-CV..()1541-GK. 
1°February Transcript at 33. 
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letters on behalf ofthe entire body without prior approval or authorization appears to be routine. 
Indeed, in the four short months since I have been on the Commission, the Chairman and Staff 
Director have issued at least three such statements without first seeking prior approval or input 
from the Commission as a whole. 

IV. Subpoena Power 

The Commission clearly has the legal authority to issue subpoenas. Although the 
Chairman has the ministerial authority to sign subpoenas on behalf ofthe entire body, the law is 
clear that the decision to issue a subpoena must in the first instance be approved by a vote of the 
Commission. The Chairman, however, reserves this power to herself, issuing subpoenas to high
ranking government officials without prior authorization from or consultation with other 
Commissioners. Inmy opinion, the Chairman has misused the Commission's subpoena power. 
For example, in February 2002 the Commission held hearings on the issue ofEnvironmental 
Justice. Rather than subpoena the Directors ofthe offices charged with addressing this issue 
within various Cabinet departments. Chairman Berry chose to subpoena the Cabinet Secretaries 
themselves, including Secretmy Mel Martinez from the Department ofHousing and Urban 
Development, Secretmy Norman Mineta from the Department of Transportation, Secretmy Gale 
Norton from the Department ofthe Interior, and EPA Director Christine Todd Whitman. It is 
difficult to rationalire this move as anything other than a publicity gimmick. 

Conclusion 

I agree with the sentiment expressed in a recent Washington Post editorial that, "A 
serious, rigorous commission could create breathing space for creative civil rights dialogue 
unbeholden to the orthodoxies ofeither the left or the right."11 Unfortunately, the Commission 
as currently managed is far from achieving this goal. But perhaps this hearing is the fust step. 

11 Sins ofthe Commission, WASHINGTON PoST, FebJWUY 11, 2002. 
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Vol. I- Mt. Pleasant 
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Vol. IV -Miami 
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Vol. vn~Mississippi Delta 
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NEW YORK CITY: POLICE PRACTICES AND CML 
RIGHTS 

ASIAN PACIFIC AMERICANS PETITION 
(transcript ofhearing and lef!lll summary) 

CIVIL RIGHTS EVALUATION OF THE CLINTON 
ADMINISTRATION 

FLORIDA VOTING IRREGULARITIES IN, 2000 
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EXPANDING ECONOMIC OPPORTUNITIES OF AFRICAN 
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Miscellaneous Documents Submitted by the Honorable Abigail Thernstrom, 
Commissioner, U.S. Commission on Civil Rights 
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Figura 1 • USCCR Funding, 1995-2002 
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UNllED STATES COIIMISSIOH OH CIVIL RIGHTS 
WAIIIIIIJTON, D.C. nGS 

January 4, 2002 

MEMORANDUM FOR COMMISSIONER ABIGAIL THERNSTROM 

FROM: LESJIN-# • 
Staff Director 

SUBJECT: Response to December 19, 2001 Memorandum 

I regret that your busy schedule will make It difficult for you or your special assistant to 
meet with me and/or 1he appropriate Commission staff members to discuss the status of 
the upcoming environmental justice and education hearings. Desp~ ttlis being the . 
hollday season, appropriate staff and I have been available to meet during the entire 
period since I wrote you on December 17. In the event that your schedule may change 
my office is available to set-up a conference call or In-person meeting to-discuss YOffl" 
views and receive your Input. 

As the Staff Director, 1· worlc to achieve the goals outlined and approved by the 
Commission. My responsibility is to implement the decisions and priorities of the 
Commission as a body. My role is to serve the Commissioners as a group, as opposed 
to working for Individual Commissioners. This was discussed at length at our April 2001 
meeting. Nevertheless, I also by to accommodate individual Commissioner requests, 
and disagree with the assertions contained in your December 19 memorandum 
regarding my respon~lveness to your requests. 

In fact, many instances where you claim I have failed to respond appear to be situations 
where the responses were in the form of conversations between Kim Alton, one. of our 
special assistants, and your assistant, Kristina Arriaga. That our responses are often 
verbal, either directly to the Commissioner or indirectly through his/her special assistant. 
is not unusual. I can assure you that you and lhe other Commissioners are treated 
similarly in this regard. This approach is consistent with past Commission practices and 
was discussed at our April 2001 meeting also. 

I regret that you disapprove of how I have managed the Commission. I hope you wiU 
change your mind once you have a chance to review this letter. Regardless, however, 
as noted during prior discussions at Commission meetings, my job is not to respond to 
the preferences of individual Commissioners, but rather to ensure that I am responding 
appropriately to the Commissioners as an entity. Unfortunately, this does leave open 
the possibility that, at any given time, one or more Commissioners would disapprove of 



63 

how I handle my duties. Certainly, if the Commissioners as an entity determine that 1 
have incorrectly judged its guidance and need to make changes, I assure you that I wiR 
make those changes Immediately. Thus, if you remain dissatisfied with my general 
petformance or with any specific matters, I can only suggest that you take the matfl!rs 
up with the Chairperson or the Commissioners, in conformity with Conunisslan policy. 

In the meanllme, my suggestion _that we schedule a meeting to cfiscuss the upcoming 
hearings·remalns open and I do hope that your schedule wiD permit such a meeting to 
lake place In the near future. Regardless, I assure you that the dedicated Commission 
staff will continue to work over the upcoming weeks and months to ensure that these 
prcjects are ready for presentation at the appointed tine. 

. cc: Mary Frances Berry, Chairperson 
Cruz Reynoso, Vice Chairperson 
Jennifer C. Braceras, Commissioner 
Christopher Edley, Jr., Commlsslo!ler 
Elsie M. Meeks, Commissioner 
RusseU G. Redenbaugh, Commissioner 
V'sctoria Wilson, Commissioner 
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UIITED STATES 624 Nlnlh Streat, N.W. 
COIIMlSSION ON WuhinglDn, D.C. 20425 
CMLRIGHTS g 

December J9, 2001 

Memorandum to Les Tm, Staff'Director 

From: Commissioner Abigail Themstrom 

RE: Memorandum dat6]'.)ecember 17, 2001 

I am writing in reference to your meJIIOJallllum dated December 17-artitled "Upcoming 
Briefings." You invite me or my special assistant to meet with you or appropriate staff 
members to discuss an environmental justice briefing that will take place roughly three 
weeks from now-with the holidays in between and everyom, extremely busy or away. 

On April 17-eight month! agol-1 sent you a memorandum suggesting two names for the 
environmental justice briefing. I never received a response to that memorandum nor was 
I ever infonncd ifthe suggested participants were ever approadled. Further, on August 
29, I sent you another memorandum regarding the emironmental justice briefing. 1 I 
never received an answer. Considering the fact that the briefing has been postponed 
several times, there has been plenty ofopportunity to invite the suggested speakers. 

On Scptemb~ 23, I sent a memorandum regarding the educational bearing. 2 I have yet to 
hear from anyone on staff'who is actually working on this project. Nor have you 
answered any ofmy specific questions regarding the hearings. 

1 .Exceq,t from August 19 memorandum for Les rm from Commissioner lbmlslrom: On 1uly 1~ 
CollllllissiOIICr 'Ibmls1mm sent a memo requesting specific iDfonnalion about lhc Bnviromncntal Justicc 
briefing which bas been repeatedly rcschcduled and finally llllllllUllted for September 1,•. On July 21"' 
Commissioru:r Themslrom's assistant r=ival a call from your office C0J1lirming the briefing would 18c 
place and was told moro de!ails wen: filrthcommg. Last week IOI this week she left messages requesting 
lho additional information to oo avail. Since April I-,. we !me expn:ssed In wriling a pmtlcular inleR6l In 
this topic and bm: sent lho biogxapbical informatlcn of two experts. Have these expertsbeen iDvited'I Is 
the Environmental Justice briding laldng place? 

ID addition, is anyone else invited to speak. participate or present a report or paper at the f'orlhcomlng 
Commission meeling on any topic? Has the Commission rmined any consullalll!I in association. with any 
upcoming project? 

z Excerpt from September 23 memorandum for Les Jin from Commissioner Themstrom: I would like tbc 
Commission to invite the following expert to participate in the vpcoming educatioo hearing lo take place in 
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Your memorandum ofDecember 17 is thus ridiculously late. as well as willfully 
incomplete. 

Moreover, this is not a first. For the last nine months I have sent memoranda to you 
suggesting the names ofparticipants for various bearings. 

On October 5, I sent you a detailed list ofexperts on immigration for a projected briefing 
on October 12. You never responded to my memorandum nor invited any ofthe 
suggested experts. 

In addition, you failed to respond to any ofthe other issues addressed in the 
memorandum I sent you on December 4, 200 l. For instance, I have repeatedly3 requested 
the Commission meeting transcripts either be available on-line on the USCCR website or 
be sent to me in machine-readable form. However, I have yet to receive discs for July, 
September, October and November. I know that transcn"bers and court reporters 
routinely have these transaipts ready a few days after the Commission meeting. Why 
this is even an issue I should have to bring up repeatedly is baffling. Our last 
Commission meeting took place December 7, I do not undemand why it would take 
weeks to get a copy ofa transcript 

Nor do I understand why you would want to run an office that is literally the worst-run in 
my long experience dealing with agencies and organizations across the political 
spectrum. 

Please respond to this memorandum in writing or have someone in your staff e-mail me 
with answers to the specific questions I have asked. The Commission is in the business 
ofbringing a balanced view to the public, I do not understand why there is resistance to 
include differing academic opinions on the important topics the Commission is about to 
consider. 

Suggesting that my special assistant meet with yours is futile since I cannot even get the 
most basic information from your office. 

My e-mail address is themstr@fas.harvard.edu 

December. Ms. Kati Haycock/ Director/ Educati011 Trust/ 1725 K Street, NW/ Suite 200/ Washington, 
D.C. 20006/Tel. (202) 293-1217/Herassistant's name is: Ivy Hemdan 

I undemand your office is working on setting up this hearing. 'Ibis is a topic ofparticular inllnsl: to me. 
Please let me know in which ways I can assist your office in preparing a balanced panel for Ibis hearing. 

3 Excerpt from August 29 memorandum: As CommissiODCr Tbemstrom bas DOied before, it would save 
the Commission resources ifthese tr.mscrlpts and commis6ion meetingtnmscripts were posted on-line on 
the website. Which office is handling maintenance of the website. Has this er aey other service associated 
to the website provided by an outside entity? Commissione: Thcmsrom would be happy to contact the 
transcnller services directly and request lhat her lrail5Cripts be sent by e-mail. 

mailto:themstr@fas.harvard.edu
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Thank you. ' 

CC: The Honorable Steve Chabot 
The Honorable Jerrold Nadler 

,, The Honorable Dick Armey 
Mary Frances Berry, Chairman 
Cruz Reynoso, Vice Chairman 
Jennifer C. Braceras, Commissioner 
Christopher Edley, Jr., Commissioner 
·Elsie M. Meeks, Commissioner 
Peter Kirsanow, Commissioner 
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UNITED STATEB COMJIISSIOK ON CIVIL RIGHTS 
WASIIIIQTOII, O.C. 2111D 

0fflCI! OF rrr-DIIIECT0ft 

December 17, 2001 

MEMORANDUM FOR COMMISSIONER ABIGAIL THERNSTROM 

FROM: LESJIN A::! 
Staffmr/cfcJi 

SUBJECT: Upcoming Hearings 

In response to your requests for information on the upcoming environmental justice and 
education hearings, I invite you and/or your special assistant to meet with me and/or the 
appropriate Commission staff members to discu.ss the status ofthese two projects. 

Please have your special assistant contact Kim Alton in my office with convenient meeting dates 
and times and I will work to have this scheduled as soon as pos~ble. 

Thank you. 

cc: Hon. Steve Chabot 
Hon. Jerrold Nadler 
Hon. Dick Anney 
Mary Frances Berry, Chairperson 
Cruz Reynoso, Vice Chairperson 
Jennifer C. Braceras, Commissioner 
Christopher Edley, Jr., Commissioner 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Commissioner 
Victoria Wilson, Commissioner 

https://discu.ss
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December 4, 2001 

Memorandum for Les Jin 

From: Commissioner Abigail Themstrom 

Re: Various 

1. Commission meetlng transcripts 

Since I arrived lo the Commission in January, I have repeatedly asked that materials, 
particularly meeting transcripts, be sent to me electronically. It seems to me that this is 
a simple and reasonable request. 

I am missing the machine-readable version of the transcripts for July, September, 
October and November. I have .been requesting these transcripts through my special 
assistant since July and reiterat11d my request In writing on November 2. • 

I would also like to request electronic versions of the lransaipts for the years 1995 
through present. 

I have repeatedly asked why these transcripts are not posted on the USCCR website for 
easy access but your office has never answered. 

2.~ 

In your memorandum dated November 19, you Indicate that the planning meeting will 
take place in December. How does this rearrange the schedule for next year? 

a. Briefing on Environmental Justice 
If there is going to be a hearing or a briefing in January, no doubt you started planning 
this already. ls the environmental briefing taking place in Januar:y? If so, who has been 
Invited? 

b. Educational hearing and subpoenas 
Have there been any subpoenas sent out to request witnesses or documentation for the 
education hearing? lf so, under whose authority were these Issued? 

c. Request for list of witnesses invited 
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·1 of! l. DOCIJIID'1' 

Cclp7:ight 2DDl. ':ha lfa■hingt:on :110■ 1:. 

'1'ba Wubingtcm Poat 

Daaimh•r 22, 2001, Sat=day, l'inal Jldit:ioa 

&Kenall1 IIDr.roaDLJ Pg• .1121 

LDlnH• 532 w=d■ 

BDllL?m1 Diaax-hd.nat:l.on :r■ ll'ot a ~DIJ of 1:ha Pa111:. 

BOllYs 

:In his hyaterical cliat:rihe about Mary France ■ Berry and the important work of 
the v.s. Civil Right ■ CDmllisaion [•The trneivil Commissioner,• op-ed, Dee. 16], 
George P. Will ehooaea DOI: to addres■ the heart of the i ■ suei the .indapendanee 
and integrity o:f "the commieaion, and whether it will survive an administration 
intent on killing the m,,1111enger iDlltead of! fixing the problem■ the a,e11 ■ enger 
reveals. 

The i■■ue is not Berry or her leadership of the cDlllllisBion. She has not: been 
accual!d of! violat:ing eomni■ sian rules and proeedures. Her only crime se.,... to be 
her willingness 1:.0 speak truth to power. 

When President Bisenhovar created the Civil Rights CCmmi■ aion in 1957. it 
waa a radical idea. It waa the only biparti ■ an, independent federal faet-fimling 
agency that reviewed cli ■ crimination on the ha.sis 01! race, color, religion, sex, 
handieap, age and national origin. It is cur nation•a canacience on civil rights 
-- reminding '115 of vhere"" have been and were we need to go. 

'Ihe COIIJBliaaion is no rel:Lc of a bygone era. Today, it continues to ahiDe a 
light onto acme of the moat difficult and complex civil rights i ■ suea facing the 
nation. :i:ts recent hearings and its report on voting irregularities in Florida 
may have displeased the admini ■ tration, but the essential findings of the 
c:cmmisaion were eonfirmed by a conaortium of newsp11per11 that aubaequently 
examined many of the same issues. Whether wa like it or not, the Civil Rights 
Coaais ■ ion exposed a Third World election system at the core of American 
dl!IIOcraey. It ia a problem that demands change. 

'Iha colllllliasion' a agenda hao further broadmied to raflect changeo in the 
nation• s de=graphica and a new paradigm of racial discrimination that: defies 
black and whit• labels. loast summer the commission held hearings on the problelllS 
of racism iD Alaska, prompted by public outrage aver paint-ball attacks by white 
teens 011 Alaalca Natives in Anchorage last viDter. The commission's report is 
pending, but its inquiry has helped to push the state into addressing 
long11tanding problems of discrimination agai11Bt the Alaska Native populati011. 
After Sept. 11, the commission established a hot line that received thousande of 
calls from l!!Uslim and Arab Americans vho complained about hate crimes. 

The Bush adminiatration•s effort to appoint Cleveland lawyer Peter Jtirsanow 
to a seat 011 the eight-member panel ia·not the first attempt to manipulate this 
agency, and it probably will not be the last. The question of Kiraanow•s 
appointment is properly before the federal courts. llnfortunat:ely, the case is 
=~iniscent: of President Reagan's effort in 1983 to remove a sitting 
commissioner. That case tea went.to federal court. and Reagan lost. 

https://Diaax-hd.nat:l.on
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Tim 2000 presidential election i■ ewer, but the U.S. Civil Right ■ COllllliaaion 
sel!n!I destinl!d to pay a price for its unflinching look at prcblem■ in Plorida•a 
elact:ion system. Given the problem■ since Sept. 11, one would think that the 
la■ t thing our country needed waa a diviaive battle over the independence and 
integril:y of the nation• ■ civil right■ watchdog. 

•· Wade Henderson 

'1'he writer ia executive director of the Leaderahip Conference an Civil 
Right ■. 

LOAD-DATB: December 22, 2001 
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The Washlngt:an Post, February 23, 2002 

Copyright 2002 The Washlngmn Post 

-~IJOJJI
waslinglonpost.com 

The Washlnglx>n Post 

February 23, 2002, Saturday, Final Edition 

SECTION: EDITORIAL; Pg. A20 

LERGTH: 378 words 

HEADLINE: A Serious Commission 

BODY: 

I agree with The Post on the need for a serious and rigorous Clvll Rights Commission, but the 
Feb. 11 editorial was most unfair. Since 1957 the commission's Job has been to Investigate 
denials of equal opportunity, to monitor federal agency lmplementatlon of civil rights laws 
and policies, and to aid the rederal government In assessing the need for new remedies. 

Contrary to The Post's gibe that the commission contributed llttle beyond noise ta discussion 
of voting denials In the 2000 presidential election, the agency conducted a thorough 
Investigation and Issued a thoughtful report that Congress Is using In fashioning new 
legislation. Nor ls the marlt of an effective agency the absence of controversy. While I. 
appreciate The Post's good wortls about the moral authority the commission had during my 
era cf the 1960s, It was frequently under attack then. For example, Attorney General Wllllam 
Rogers labeled the commission's 1959 recommendation ror voting registrars as radical, only 
to see It become law with passage of the Voting Rights Act six years later. 

Ever since the Reagan administration took a wrecking ball to the commission's Independence, 
repladng eminent commissioners with people who could not distinguish between fact and 
oplnlon,:the commission has had hard times. The job of rebuilding has been led by people -
Including Mary Beny, Cruz Reynoso, Christopher Edley and the late Leon Higginbotham -
who have made lifelong contributions to scholarship and legal advocacy In the field. 

The Post Is right that there is much to do. It would be helpful, for example, to have a factual 
Investigation Into the efficacy of proposed alternatives ta affirmative action policies and to 
weigh the need for security against the costs of racial profiling and detention of Immigrants. 

Here Is a modest proposal: When the next Republican vacancy arises, the appointment 
should be a distinguished conservative lawyer In the mold of Erwin Griswold (who served the 
commission In the '60s) or Lewis Powell. That would contribute to the constructive dialogue 
Toe Post seeks. 

WIUlAM L TAYLOR 

https://waslinglonpost.com
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Washington 

The writer was general counsel of the U.S. Commission on Civil Rights from 1963 to 1965 
and staff director from 1965 to 1968. 

LOAD-DATE: March 02, 2002 

Source: All Sources > Slate• LegaJ • U.S. > District of CoJymbla > General Nsws &Jnfprmatfo11 > lba 
Wahington PoatO 
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ONE HUNDRED SEVENnt C0NGRESS 

~ngtt.S.s of th£ 'mnitfd ~tatm 
'1\on.sc or 'Rqr[mmatiura 
COMMITTEE ON THE JUOIC1ARY 

213911AVBl.UIHllcusE Dma Bu,UJ1Na 

W"""""""'"-DC2051!i-nl& .........--.~ l2D2122S-3951 

June 22, 2001 

The Honorable MaJY Frances Deny 
Cbmperson 
United Swes Commission on Civil Rights 
624 N"mth Stt=t, N. W. 
Washington. D_.C. 2042S 

Dear Oiaiiperson Beny: 

AsChairman oflbcHouse Judiciary Committee•• Subcommittee on the Constitution. I am 
cooc:cmed about the Junes. 6, and 9. 2001 reports in The No:w Y otk Tmies lhllt the Umted States 
Commissionon CivilRight& ("Commission") failed to involve all commission cm in lbcprcparalion 
ofits draft rq,ott entiUed "Voting lm:gularitics in Florida During the 2000 Presidential Elc,:tion" 
("Report"). prcmatmely leaked the Rq,ort to the public, and failed to provide affected parties with 
fnll access to the contents ofthe Report. 

O111':rpressrq,onsechoed these original articles. Ina.June 10.2001 article. TheWashington 
Post ombudsman com:lwled that lite leak "was a. stupid and destructive leak. no mailer wh= it 
originated. II undermines thecmlibility ofthe commission and politicius a.nd diverts attention from 
wb•t should have been an Blltboritative and inclusive final n:port." Salon.com acknowledged in a 
June S, 2001 article that Commusioner Abigail Themstrom "had a point" that the rq,ort was "full 
ofpolitically charged rhetoric and broa.d 11.SSumptions arinjustice with little statistical backup." 

Most i:ecently, in the June 25, 2001 issue ofThe New Republic, the cditora wrote that !he 
draft report "impl[ies) that Florida's election officials were racist, even tltough [it) didn't have any 
proqf." The edito:s furthenecognized that the Report had been leaked before the two Republican
appointed members ofthe Commission had seen it end that Florida. Governor Jcb Bush was refused 
complete access lo the full Report. Finally, the editor.; concluded that the process used 1:CSU[lcd in 
a report that "will likely hinder the cause ofelectoral icfonn it wa.s meant to help." 

These public reports taiseseriousquestions concerning the adherence ofihe Commission to 
procedures that guaranty basic fairness to all involved in the work of the Commission by c:nsuring 
that different perspectives an: considered. In my judgment, failure to ensure such fairness would 
gieatly tlllde:nnine the authority ofthe Commission and the validity ofits conclusions. 

https://Salon.com
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Accordingly, I intend to conduct oversight ofthe Coounission as it is currently COJlSlitutc 
to detc:nnine whether i!5 procedures - both as enunciated and as implemented - are sufficient t 
sustainpublicconfidenceintheworkoftheCommissionandw~Congrcssionaln,authorizatim 
ofthe Commission, which has not oc:cum:dsince 1994(andm:pimlin 1996), is necessary ID providi 
the Commission with adequate direction amt tools to ensure that the Commission conducts its wort 
in a fair and proper manner. • 

Pursuant to RulcsX and XI ofthe House o£Rcpresc:ntatives. plcasepmvide all infonnatior 
and documents responsive lo the following requests_: 

Edilorial Policy Board Revt= 

t. Were four copies ofthe complete draft ofthe Report transmitted to the Office of the Stan 
Director for editorial policy review, as required by Administrative Instruction 1-6, section 
13.01? 

a. • 1£so, an wbal date? And did the editorial policy board review the draft Report "to 
determine the adequacy and accunicy of !he substantive infonnation in the draft 
document (e.g., conceptual so~adhercncc to Commission policy, quality of 
research. argmncntation, and documentation of major points)," as n:quin:d by 
Administrative Instruction 1--6, section 13? 

b. Ifnot, please explain why four copies ofthe complete draft of the Report were not I 
transmitted to the Office ofthe Stafl"Director for editorial policy review, as required 
by Administrative Instruction 1-6, section 13.01: 

2. If the editorial policy board reviewed the draft Report "to determine the adequacy and 
•accuracy ofthe substantive infonnation in the draft document {e.g., conceptual soundness, 
adherence to Commission policy, quality ofresearch, argumentation, and documentation of 
major points}," as [l:ljUired by Administrative Instruction 1-6, section 13, who wen:: the 
members ofthe editorial policy board who conducted such areview and onwhat date(s) was 
such a review conducted? 

J. IC-the editorial policy board reviewed the draft Report "to determine the adequacy and 
accUiacy of the substantive infocmation in the draft document (e.g., conceptual soundness, 
adherence to Commission policy, quality ofresearch, argumentation, and documentation of 
major points)," as required by Administrative Instruction 1-6, section. 13, was a meeting of 
the editorial policy board held within 3 workdays after receipt ofthe editorial policy boani's 
comments, as pemiitted by Administrative Instruction 1-6, section 13.05? lfso, on what 
date(s) was the meeting held? 
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4. If the editorial policy board ~ewed the draft Report "to determine the adequacy aru 
accuracy ofthe substantive information in the draft document ( e.g., conceptual soundness · 
adherence to Commission policy, quality ofRSearcll, argumentation, and documentation o. 
majorpoints),"as required by Administrative Instruction 1-6, section 13, did the project staf; 
revise the draft Report in m:cordance with the the editorial policy board's comments, ai 

required byAdministrative Instruction 1-6, section 13.06? Ifso, please answer the followinli 
questions: 

a. On what date{s) did the project staff revise !he draft Report in accordance with the 
editorial board comments? 

b. Did the assigned office directnr''infonn□ the StafIDirector by memmandum ofany 
areas where agreement was not reached and·changeswere not made," as required by 
Administrative Instruction 1-6, section 13.06? If so, please pmdncc to the 
Subcommittee a copy ofthat memorandum. 

Defame and Degrade Review 

S. Did an office witbin the Commission, including the Office ofGencml Counsel, submit the 
draft Report to the Genc:ml Counsel for lhe Geru:ral Counsel to determine whether the draft 
Report "tendled) to defame, degtade, or incriminate any person," as required by 
Administrative Instruction 7-1, section 4.02? 

a. Ifso, was a statement appended to that offu:e's submission that "(a) states whether, 
in its view, the proposed report contains material which may defame, degrade, or 
incriminate any person; (b) identifies those parts ofthe draft report that may contain 
such material; and (c} present or makes available factual information necessary for 
determining whether identified material may defame, degrade or incriminate any 
person," as required by Administrative Instruction 7-1, section4.02? • 

b. If not. please explain why no office within the Commission submilled the draft 
Report to the General Counsel for the General Counsel to detennine whether the 
draft Report "tend[ed) to defame. degrade; or incriminate any person," as requin:d 
by Administrative Instruction 7-1, section 4.02. 

6. Regardless of whether an office within the Commission, including the Office of General 
Counsel, submitted the draft Repon lo the General Counsel for the Genernl Counsel to 
detennine whether the draft Report"tend[ ed} lo defame, degrade, or incriminate anypccson," 
as required by Administrative Instruction 7-1. section 4.02. did the General Counsel or 
anyone else at the Commission determine that lhe draft Report did not "tend[} to defame, 
degrade, or incriminate any person," as that tennis used in 45 C.F.R. § 702.18? 

https://section4.02
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a. Ifso, please answer the following questions: 

i. Who made the final ddcnnination that the draft Report did not "tend{) tc; 
defame, degrade, or incriminate any person?" 

ii. On what date was that ddmnination made? 

iii. Were any documents relied upon by the Commission in determining that the 
draft Report did not "tend[) to defame, degrade, orincriminate anypcnon?' 
If so, please produce lo the Subcommittee copies of any and all sucb ! 
documents. 

b. Ifnot. please answer the fullowing questions: 

i. Did the General Counsel, "relying on facts presented by the originatinl! 
office, review the proposed report and accompanying submissions and 
specify in writing (a) the material, ifany, that tends lo defame, degrade, 01 
incriminate a pem,n; {b} the persons, organizations, etc, that have aright ol 
response under 45 C.F.R. § 702.18; and {c) ~ons to the origiuatinl! 
office to implement this 11:gulaloiy right of reply," as rcqwrcd b11 
Administrative Instruction 7-1. section 4.03'? If so, please produce to the 
Subcommittee a copy of that documenL 

ii. If!he Commission did not delete any statement that made the dmltRqlon 
one that "tend[cd] to defame, dcgr,ide, or incriminate any pcxson." why did 
the Commission not afford such persons that which such persons were 
entitled under45 C.F:R. § 702.18? 

7. If the Commission determined that the draft Report did not "tend[] to defame, degrade, 01 
incrirninateanypcrson,'"as thattcnnisuscdin45 C.F.R. § 702.18, did the Commission look 
to Administrative Instruction 7-1, section 3:0 l for guidance in detCIIllining whether the drafl 
Report "tend[ed] to defame, degrade, or incriminate any person'?'" 

a. Ifso, please explain in detail how the Commission determined that the draft Report 
did not contain any statements "that (a) allege discrimination based on race, color, 
religion, sex, age, disability, or national origin, (b) allege commission ofillegal acts, 
.or (c) are likely to damage the business or reputation of, or otherwise to injure, the 
person criticized." In doing so, please note that Black's Law Dictionary defines 
"allege" in the following manner: "'To state, recite, claim, asscrt,orcharge; to n:iake 
an allegation." Black's Law Dictionary,74 (61h ed. 1990). 
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b. Ifnot, please explain whytheConnnission did not look to Adminiatrative Instruction 
7-1,section 3.01 fur guidanceindeterminingwhetherthedraftReport ''tend[ed] to 
defame, degrade, or incriminate any person." 

Legal Sufficumcy Review 

B. Did an office within the Commission, including the Office ofGeneral Counsel. submit the • 
draft Report lo the Office ofGeneral Counsel for"legal sufficiencyrevicw,"aa n:quin:d by 
Administrative Ins!IUCtion 1-6, section 14.01? 

a. Ifso, please answer the following questions: 

i How long did it take 1h11 Office ofGeneral Cowisel to complete the "legal 
sufficiency review?" • 

ii. Ifthe draft Report originated. ia the Offiee orGencml Counsel. did any staff 
within the Office.of General Counsel work on both the draft Report and its 
"legal sufficieney review," in violation of Administrative Instruction t-6 
seelion 14.04? Ifso, please produce lo the Subcommittee a listoflhe nam~ 
and titles ofsuch staff mi:mbcrs. 

'I 
b. If not, please explain why no office within the Commission submitted the draft • 

Report lo the Office ofGeneral Counsel for "legal sufficiency re'licw ,"' as requin:d 
by Administrative: Instruction l-6, section 14.01. 

9. Regardless of wheiher an "office within the Commission" submitted the draft Report for 
"legal sufficiency n::view,"was a legal sufficiency review condueted? Ifso, did that review 
reflect consideration. of the ruling of the United States Court ofAppeals for the Eleventh I 
Circuit in Nipper v. Smith. 39 F.3d 1494 (11"' CiT. 1994) (n:ganling the elements ofa 
violation ofsection2 ofthe: Voting Rights Act}? 

1o. Ifan office within the Commission, including the Office ofGeneral Counsel, submitted the 
draft Report to the Office ofGeneral Counsel for "legal sufficiency review," as required by 
Administrative Instruction 1-6, section 14.01, did the Office ofGeneral Counsel send to the 
assigned office: the annotated draft and a memorandum ofcomments that specifics that the 
documentis legally sufficient orrecommends changes necessary to make it legally sufficient, 
and was a copy ofthe memorandum sent lo the Office of the Staff Director, as required by 
Administrative Instruction 1-6, section 14.06? 

https://Office.of
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a. Ifso, please produce lo the Subcommittee a copy ofthat memorandum. 

b. Ifnot, please explain why !he Office ofGeneral Counsel did not send ID !he assignee 
office the annotated draft and a memorandum ofcomments that specifies that du 
document is legally sufficient or recommends changes necessary to make it legall) 
sufficient, and why a copy ofthe memorandum was not sent ID the Office oftheStafl 
Director, as required by Administrative Instruction 1-6, section 14.06. 

11. Ifan office within the Commission, including the Office ofGeneral C=l,submitted the 
draft Report to the Office ofGeneral Counsel for u1ega1 sufficiency review," as required by 
Administrative Instruction 1-6, seetion 14.01, in perfimning the "legal sufficiency review," 
did the General Counsel detennine that "non-legal problems could seriously detract from the 
publication?" Ifso, please answer the following questions: ' 

a. What were the "non-legal problems" that the Geoeral Counsel deteanined "could 
seriously deb'llct from the publication?" 

b. Did the General Counsel bring tlu!se "non-legal problems" to the attention of the 
editorial policy board at a meeting ofthe editorial policy board or at any other time? ; 

12. If an office within the Commission, including the Office ofGcncraI-Coimsel, submitted the 
draft Report to the Office ofGeneral Counsel for "legal sufficiency ~cw," as required by 
Administrative Instruction 1-6, section 14.01, wen: substantive changes made to the draft 
Report after the initial "legal sufficiency review," e.g., as a resuh of editorial policy or 
affected agency reviews? 

a:. Ifso, was the new material submitted for an expedited "legal sufficiency review," as 
required by Administrative Instruction 1-6, section 14.08?' 

b. If not, please explain why substantive changes were not made to the draft Report 
after the initial ..legal sufficiency review," e.g., as a result of editorial policy or 
affected agency reviews. 

AffecledAgency Re11iew 

13. After completing any revisions occasioned by legal and editorial review, did the director of 
the assigned office send "the sections ofthe draft Report (but not the conclusions, findings, 
recommendation, or letter of transmittal) that pertain to a government agency to the affected 
agency for review and comment on the accuracy ofthe material contained in those sections," 
astequircd by Administrative lnstruction 1-6, section 15.01? 
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a. Ifso, please answer the following questions: 

i. Who sent such sections? 

ii. On what dati: wen: such sections sent? 

iii. To whom were 5Uch sections si:nt'? 

iv. Which sections wm: sent to each "affected agcacy" that was sent sections'.! 

v. Admi~veInstruction 1-6, section IS.OZ provides lhat"[a]ffi:ctedageoC" 
n::vicw should uswdly be completed in 4 weeks." How much time did 1fu 
Commission provide "affected agencies" to n:riew and to comm~ Oil thl 
accuracy· of the material contained in those sections sent to the "affi:ctei 
agencies?" 

'--

vi. Eitherbeforeoruponreceiptofsectionso~lhedmftReportthatweresentb: 
the Commission, did any "affected agency'' request to receive other or al 
sections of the draft Report for any purpose, including for the pUipDse 0 

reviewing the ultimate findings and conclusions? If so. please answer -tht 
following questions: 

I. Which "affected agencies" made such a request? Ifsuch request! 
were made in writing (or reduced to writing by the Commission) 
please produce to !he Subcommittee copies of any and all suc1 
documents. 

2. DidtheCommissiongranttherequestofanysuch"affectcdageru:y?' 
Ifso, which "affected agencies?" Ifnot. why not? 

b. If not, please explain why after completing any revisions occasioned by legal ans 
editorial review, the director of the assigned office did not send "the sections ofth1 
draft Report (but not the conclusions, findings, recommendation, or letter 0 
transmittal) that pertain to a government agency to the affected agency forn:view anc 
comment on the accuracyofthematerial contained in those sections," as required b: 
Administrative Instruction 1-6, section 15.01. 

Public Disclosure Policies 

14. Please produce to the Subcommittee all documents re!ated to the policies regarding publi, 
disclosure of reports or draft reports of the Commission in effect on June 4, 2001. Pleas 
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include any documents related to policies regarding disclosure ofdraft reports prior to or a• 
., the meeting at which a.draft n:pon is to be considered by the Commission and tlu 

publication ofdraft reports on the Commission website. 

IS. Please produce to the Subcommittee all documents n:laled to the public disclOSUR: of tlu 
draft Report, including all documents relating to McKinney/McDowell Associates· 
involvement in lhe public disclosure ofthe draft Report. 

16. Did you take any steps to identify the source oftlu:June4, 2001 publicdisclosun:oflhcchail 
Report that resulted in the reports in The New York Times and The Washington PosL Ifso 
what did you do? Did you identify the source?. And, ifso, who was the SOUICe? iryuu did 
not take any such steps, why not? 

Please provide written responses and produce responsive documents to Jonathan Vogel of 
my staff in H2-362 Ford House Office Building not later than Jlily 9, 2001. Documents should be 
consecutively Bates-stamped and produced in duplicate. Please also provide the Subcommittee with 
a production log indicating the identity ofthe person or office from whose files each document wiu 

produced and specifying the request to which the documents produced are responsive. 

Thank you for your cooperation. 

Sinc~yyoura, ,,,.. 

~~~t~~ 
Chairman 
Subcommittee.on the Constitution 

cc: The Honorable Jerrold Nadler, Ranking Member 
Vice Chairperson C~z Reynoso 
Commissioner Christopher Edley, Jr. 
Commissioner Yvonne Y. Lee 
Commissioner Elsie M. Meeks 
Commissioner Russell G. Redenbaugh 
Commissioner Abigail Thcmstrom 
Commissioner Victoria Wilson 
Lnlfhit~~ 

https://Subcommittee.on
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UNITED STATES 624 Ninth Straat. N.W. 
COIIYJSS10N ON Wuhlngton, o.c. 211425 
CIVLRIGHTS 

July9,2001 

The Honorable Steve Chabot 
Chairman 
Subcommittee on the Constitution 
Committee on the Judicwy 

U.S. House ofRepresentatives 
H2-362 Ford House Offic:c Bldg. 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This letter is in IeSp<>nse to your June 22. 200 I conespondencc regarding the Commission's 
report entitled, Voting l"egularities in Florida During the 2000 Premlential Election. We ere 
forwuding to you a set ofdocuments that I introduced into the recotd at the JllllC 27, 2001 
Semte Committee on Rules and Administration hearing on el=ion refonn issues. These 
mmrials address some ofthe procedural mattcm discussed in your letter. 

I have asked 01l1" StaffDm:ctor, Les Tm to respond to the inquiries in your letter conccming the 
Administrative Instnu:tion Manual and other staff matters, since those issues concem the day--to
day operations ofthe Commission, for which he is legally responmlllc. The Commissioners, as 
you know, are part-time officials who set policy for the Commission. We are not onsite at lhe 
Commissio11's Washington, D.C. headquarters. Rather, we erc located around the collllliy, 
employed in full-time professional responsibilities. 

The Administrative Instruction Manual is for internal management guidance only and is a means 
ofproviding general infonnation to employees. The StaffDirector mucs the manual and may 
modify or inti:qm:t it consistent with the overall objective, which is effective internal agency 
management The instructions contained therein are to the staff and not to the public or persons 
and agencies external to the Commission. 

Let me = you that all Commissioners had an equal opportunity to consult 1/ith the staff 
during the preparation ofthe Florida Rcport.1 Second, the Commissioners heard a report from 
the Clcueral Counsel before the Florida Report was approved, affirming that affected agencies 
had an opportunity to review any material concerning them before Commission consideration of 
the Report. 2 

1 See attached April 13, 200 I USCCR meeting transcript, pages 4-16, 21-29. 
2 Seeattachcd June 8, 2001 USCCR meeting transcript.pages 32-38, IIS-117, 125-126. 
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In addition, ifthe Florida Report was leaked, and it appears that it was, all Commissioners, 
imspcctivc oftheir political affiliation, were injured by its premature disclosure. In fact. we 
were faced with trying to explain the substance and importance ofthe Report without the 
distraction ofdiscussing leaks and so-coiled PIOcedmal irregularities. Unfortunately, the 
incor.rect media account!! ofproccdwal irregularities, based on one-sided discussions with those 
opposed to the Florida Report, have been a dis!Illl:tion. For your review, I have enclosed a copy 
ofthe letter 1Q the New York llRlCS asking for a correction. This letter was widely disseminated 
to the media. A copy ofa letter subsequently published in the New York Tunes is also included. 

We are pleased to answc:£ your questions and would welcome an opportunity to discuss with 
your subcommittee bow non-existent procedural irregularities became a mattcc ofpublic 
discussion. In addition, we are extmncly cager to discuss the substance ofour Florida Report 
with your subcommittee, which has done so much important work over the years in the cause of 
protecting Constitutional rights, including the right to vote. 

Sincerely, 

/Jrvt7 ~~ 
Mazy Frances Berry 
Chairpcmon 

Attachments 

cc:· The Honorable Jerrold Nadler, Ranking Member 
Cruz Reynoso, Vice Chaiipcrson 
Christopher Edley, Jr., Commissioner 
Yvonne Y. Lee, Commissioner 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Commissioner 
Abigail Thcrnstrom, Commissioner 
Victoria Wilson, ·commissioner 
Les Jin, StaffDirector 
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UNITED STATES COMIIISSION ON CIVIL RIGKTll 
WASHllliTllll, 11.C. :mu5 

DFRCI! 01' flTNF IIIIIECTOII 

July 9, 2001 

The Honorable Steve Chabot 
Chainnan 
Subcommittee on the Constitution 
Committee on the Judicimy 
2138 Rayburn House Office Building 
Washington, D.C. 20S1S-621S 

Re: Inquiries ofH011SC Judiciary Committee's Subcommittee on the Constitution 

Dear Congressman Chabot: 

Dr. Mmy Frances Bcny, the Chairpeison of the U.S. Commission on Civil Rights, has asked me 
to respond to your letter ofJune 22, 2001 since it contains inquiries related ID the day to day -· 
operations ofthe Commission for which I am legally responsible. As you know, the Commission 
operates with part-time Commissioners who make policy and a full time Staff Director who 
manages the civil service staff. 

I am including a set ofdocuments submitted to the U.S. Senate Committee on Rules and 
Administration on June 27, 2001, which lllllke plain that all Commissioners bad an equal· 
opportunity to involve themselves in the work on the Florida ReporL The documents also make 
plain that affected agencies and officials were given a complete opportunity to m>ic:w materials 
concerning them in the report before it was approved by the Commission. Further, the 
documents include a letter to the media asking foc a correction ofincooect reports on the 
procedures staff followed and a subsequent letter published in response. 

As for leaks, the enclosed documents show that the Commission has discussed the problem of 
leaks and bas BSked for advice from several authorities, including the Office ofManagement end 
Budget (0MB}, the Office ofPersonnel Management (OPM), the Office ofGovernment Ethics 
(OGE) and the Inspector General for the U.S. Department or Agriculture (USDA), who handles 
our affairs (see attachments). No one bas to date arrived at a leak-proof solution or a way to 
identify who leaks. The Commission cm plan to discuss the subject again at the July 13, 200 l 
meeting. 

The. Administrative Instructions are contained in an Administrative Manual. which is the official 
primary medium for describing internal agency structure policies and processes, and a means of 
providing general information to employees of the U.S. Commission on Civil Rights. The 
Administrative Instructions are for internal management guidance only. The Staff Director issues 
the manual and may modify., or interpret it, consistent with the overall objective, which is 
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effective internal management of the agency. These instructions are to the staff and not to the 
public or persons and agencies external to the Commission. 

The Commission's responses to your inquiries ate stated below. 
EditorialPolicy Board Review 

Response to inquiry number 1, on May23,2001 four copies ofthe draft Report were given to the 
Office ofthe StaffDim:tor for editorial policy review. The editorial policy review board 
performed the appropriate review. 

Response to inquiry number 2, the editorial policy review board consisted of3 career civil 
• service employees ofthe Commission ftom the Office ofthe Staff'Dircctor, Office of 

Management and the Office ofCivil Rights Evaluation. The review was performed between May 
23,2001 andMay30,2001 

Response to inquiry number 3, Admioisirativc Instruction 1-6, § 13.05 provides that a meeting of 
the editorial policy review board will be held within 3 working days ofthe receipt of the editorial 
review board comments, "[i]f nccessaiy." A meeting was not necessary in this instance. 

Response lo inquiry number 4, between May 30, 2001 and June I, 2001, the draft report was 
revised pursuant to comments provided by the editorial policy review board. There were no 
areas ofdisagreement that prevented changes ftom being made to the report. Thus, there is no 
memorandum ftom the office director to the StaffDim:tor rcglll'ding any disagreemenL 

Defame and Degrade Review 

Response to inquiry number5, staff within the Office of General Counsel performed the defame 
and degrade review simultaneously with the legal sufficiency review [Al 7-1, § 4.02. Al 1-6, § 
14.05]. All attorneys conducting the defame and degrade and the legal sufficiency review were 
instructed to "pay close attention to any defame and degrade concerns that may arise in the 
chapters assigned to (them}." [Memorandum from Commission General Counsel Edward A. 
Hailes, Jr. to Voting Rights Team, dated May 21, 2001.) 

Response lo inquiry number 6, 45 C.F.R. § 702.18 docs not define defame and degrade. The use 
ofthe term "dcfiunc and degrade" in 45 C.F.R. § 702.18 was not triggered because it was not 
determined that the draft report submitted on May 21, 2001 tended to defame, degrade or 
incriminate any person. The General Counsel determined that there were no defame and degrade 
concerns on May 28, 2001. [Al 7-1, § 4.03.] All relevant administrative instructions as well as 
internal documents were relied upon in detcnnining wb.ether the draft report tended to defame, 
degrade or incriminate any person. Because tb.e documents are attorney work product, they have 
not been produced. Also, as you arc well aware, the law recognizes and gives deference to an 
agency's interpretation of its own rules and regulations [Please see Holland v. Apfel 2000 U.S. 
DisL LEXIS 6134.J • 
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Response to inquiry number 7. all relevant administrative instructions as well as intcmaI 
~n~ were relied upon in determining whether the draft report tended to defame. degrade: or 
incriminate any person. The internal documents offered guidance, examples, definitions and 
analyses regarding the pxccedcnt by which the Commission has determined whether any of its 
publications tended to deliune, degrade or incriminate any person. 

Uf'JlSuflldency Review 

Response lo inquiry munber 8, the Draft Voting Rights report underwent a legal sufficiency 
review as anticipated by Administrative Instruction 1-6, § 14.01. The draft report was mbmitted 
to the Office of General Counsel staffby the General Counsel on May 21" ; and the n:view 'WllS 

i:ompletcd by May 28, 2001 .. 

All attorneys in the Office ofGeneral Counsel woiked on some portion ofthe draft report. In 
lightofthe internal guidance provided by Administrative Instruction 1-6, § 14.04, the General 
Counsel in assigning the draft report for legal suflicieocy review insured that no attomey was 
assigned to perform a legal sufficiency review on any part ofthe draft report on which they had 
wudred. Therefore, no staff member perfo:nned a legitl sufficiency review in violation of 
Administrative Instruction 1-6, § 14.04 as inteipretedbythc: Commission. 

Response to inquiry number 9, in completing the legal sufficiency review, the relevant statulmy 
provisions along with their legislative history, as well as oil applicable U.S. Supreme Court 
precedent, including the recent decision in Hunt v. Cromartie (121 SCt 1452), were i:onsidered. 
To the extent that lower court decisions were applicable to the analysis in the draft rqx,rt, -
including the fact-based importance ofSection 2 inquiries, and were consistent with the relevant 
statutes and U.S. Supreme Court precedent, they were considered. 

Response to inquiry number 10, all attorneys who were assigned to pcrfo:nn the legal sufficiency 
review provided the General Counsel with a copy ofthe portion ofthe report which they were 
assigned to review, annotated with suggested changes and memomndum ofcomments. The 
General Counsel provided these annotated draft copies along with the memorandum of 
comments to the Office ofGeneral Counsel staff responsible for preparing the report. Since the 
draft report and the legal sufficiency review were perf0m1ed intra-office, the provision in 
Administrative Instruction 1-6, §14.06 regarding the provision ofa copy ofthe memorandum of 
comments forwarded to the office responsible for drafting the report to the Staff Director was 
inapplicable. 

Response to inquiry number I I, during the legal sufficiency review there were no "non-legal 
problems" identified which could "seriously detract from tlie publication" of the report. 

Response lo ·inquiry number 12, while changes were made lo the·draft report as a result ofthe 
legal sufficiency review, these changes were not "substantive" and therefore no additional 
"eicpedited legal sufficiency review," as proyided for in Administrative Instruction 1,-6, §14.08 
was required. 
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AffectedAgency Review 

Response to inquiry number I3, on May 24, 2000 the Office ofGeneral Counsel sent-the 
respective agencies listed below relevant pages ofthe IepOrt. Please find attached a copy ofthe 
cover letter and enclosures sent to each ofthe following parties for affected agency review. The 
1eview period for these agencies is noted in the enclosures. The entire affected agency review 
period covem the time the staff devotes to affected agency issues in addition to the time the 
agencies xcview and respond to the relevant portions of the draft materials. The time frames 
noted in Administrative Instruction 1-6, section 15.02 provide guidance to the staff on when the 
staff should finish its work in this area ofthe project. It is not intended for the public; nor does it 
create an entitlement ofa thirty day review period for agencies. 

Federal Election Commission 
run Pehrkon, Staff Director 
Lois Lerner, Acting Gem:ral Counsel 

Office of Govemor John Ellis Bush 
Charles T. Canady, General CoWlSCl 

Office ofSecretary ofState Katherine Harris 
Deborah K. Kearney, General Counsel 

Office ofthe Attorney General 
The Honorable Robert Butterworth 
Attorney General 

Florida Election Commission 
Phyllis Hampton, General Counsel 

Florida Office of Executive Clemency 
Janet Keels, Coordinator 

Florida Department ofLaw Enforcement 
Michael Ramage, General Counsel 

Department of Highway Safety and Motor Vehicles 
Enoch Whitney, General Counsel 

Florida Department of Corrections 
Michael W. Moore, Secretary 
Lou A. Vargas, General Counsel 

Governor's Select Task Force on Election Procedures, Standards and Technology 
Mark Pritchett, Executive Director 
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:Florida Justice Institute 
Randall Berg, Executive Director 

Florida Atlantic Univenity 
Anthony James Catanese, President 

DDT Online, a ChoicePoint Company 
Michael deJanes. General Counsel 

Equifax, Inc. 
Kent E. Mast, Corporate Vice President, Geneml CollllSel and Secretary 

Florida State Association ofSupervisors ofElections 
Pam Iorio, President 

Alachua County Supe"isor of Elections 
Beverly Hill, Supervisor ofElections 

Broward County ofElections 
Miriam M. Oliphant. Supervisor ofElections 

Duval County Supervisor ofElections 
John Stafford, Supervisor ofElections 

Gadsden County Supervisor ofElections 
ShirJey Knight, Supervisor ofElections 

Leon County Supervisor of Elections 
Ion V. Sancho, Supervisor ofElections 

Madison County Supervisor ofElections 
Linda Howell, Supervisor ofElections 

Madison County Attorney 
George T. Reeves, County Attorney 

Miami-Dade County Supervisor ofElections 
David Leahy, Supervisor ofElections 

Monroe County Supervisor of Elections 
Harry L. Sawyer, Jr., Supervisor ofElections 

Monroe County Administrator 
James L. Roberts, Administrator 
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Okaloosa County Supervisor ofElections 
Patricia M. Hollarn, Supervisor ofElections 

Palm Beach County Supervisor of Elections 
Teresa LePore, Supervisor ofElections 

Palm Beach County State's Atto.mey 
Bany Krischer, State's Attorney 

Pinellas County Supervisor afElectiou 
Deborah Clark, Supervisor ofElections 

On June 3, 2001, the Office ofthe Governor ofFlorida requested an entire copy of the report. As 
all pages relevant to the Office ofthe Governor wen: sent on May 24, 2001, no additional pages 
were forwarded. 

The Office ofthe Florida Secretary ofState requested~ entire copy ofthe status report issued by 
a majority ofthe Commissioners at the March 8, 2001 Commission meeting. That request was 
granted. 

The Office ofthe Supervisor ofElections ofLeon Cotmty requested two additional pages. That 
request was granted. 

Pablic Disclosure Policies 

Response lo inquiry number 14, please find enclosed a copy of the transcript and minutes ofa 
Commission meeting, in which the discussion ofleaks took place following the apparent leak of 
the draft report, "Police Practices and Civil Rights in New York City." 

Response to inquiry number 15, !here are no· documents concerning the premature public 
disclosure of the draft report, including any documents relating to McKinney & McDowell 
Associates. 

Response to inquiry number I 6, shortly after l realized that the report had been leaked, l 
examined past episodes of leaks at the Commission. A little over a year ago, afti:r a series of 
reports had been leaked, the Commissioners directed 1he individual who was Staff Director at 
that time to conduct a comprehensive examination to address the leak problems and to attempt to 
identify the sources ofthose leaks. The Staff Director funned a committee and a comprehensive 
examination ensued. While some suggestions were made to improve security, the overall 
conclusion was that it was very hard to stop leaks and even harder to identify the individuals 
responsible. The Staff Director and her committee were not able to identify those responsible 
for the leaks. 

Since last year, we have made some efforts to decrease the likelihood of leaks occurring. 
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However, on a project such as the Florida Voting Rights project. whe:c a large number ofpeople, 
i.e., Commissioners, staffand outside people, have all or parts ofthe report at various times, it is 
virtually impossible to either stop all leaks or to identify the individual or individuals 
responsible. As we know from problems that the Department ofState and the CIA have had 
rea:ntly, even organizations able and willing to put a pmnimn on necn:cy and stopping leaks and 
espionage cannot guarantee success. The Commission cannot operate effectively with the lcvd 
ofsecrecy and l!CCUrity tolerated by some of the other federal agencies. A certain amount 
openness is essential to our process. Thus, preventing leaks is even harder. Mmeover, any 
Commission decision to aggressively address the leak problem needs to be measured in the 
context ofour veiy limited resources. 

After evaluating all the facts, I tentatively have concluded that further efforts to identify those 
respolW"blc for leaking the report are not likely to be snccessful. However, I am examining some 
options to dccrcase the possibilities oflcaks in the future.. 

I hope that this correspondence is fully responsive to your inquhy. 

Sincerely, 

-t~ 
Les Jin 
StaffDirector 
U.S. Commission on Civil Rights 

Attachments 

cc: The Honorable Jerrold Nadler, Ranking Member 
MIIIJ' Frances Bcny, Chairperson 
Cruz Reynoso, Vice Chairperson 
Christopher Edley, Jr., Commissioner 
Yvonne Y. Lee, Commissioner 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Commissioner 
Abigail Thcmstrom, Commissioner 
Victoria Wilson, Commissioner 
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Ilily 10, 2001 

The Honorable Mary Fnmces Beny 
Chairperson 
United States Commission on Civil Rights 
624 Nmth Street, N.W. 
Washington, D.C. 20425 

Dear CbairpCfllOll Berty: 

In light oflhe disagn:emcnt between Commissioner Abigail Themstrom and you at the June 
27, 2001 Senate Rules and Administntion ColllDJittce hearing on the issue ofthe production ofdata 
used by Professor Allan Lichtman in connection with the report entitled "Voting Irregularities in 
Florida During the 2000 Presidential Election" ("Report"), ~ Sulx:ommittee has several questions 
that arc· relevant to its oversight authority of the United States Commission on Civil Rights 
("Commission"). 

Pursuant to Rules X and XI ofthe House ofRqm,sentatives, please provide all information 
and documents responsive to the fi>Dowing questions: 

1. Please produce to the Subcommittee all documents related to the employment ofProfessor 
Allan Lichtman. This production should include, but should not be limited to, sny contract 
between the Commission and Professor Lichtmso, any and all descriptions of the scope of 
Professor Lichtman's work, snd any and all documents provided to the Collllllission by 
Professor Lichtman regarding his experience snd qualifications. 

2. Plea!!C explain the process typically used by the Commission to enter into employment 
agreements with persons who assist the Commission in drafting a report. Did the 
Commission follow this process with Professor Lichtman? How was the Commission's 
process with respect to Professor Lichtman diffi:rent? How was it similar? 

3. Please produce all documents snd other materials relating or referring to the methodology 
used by Professor Lichtman in his analysis, including the software program used to run th11 
regressions referred to in his analysis. 

4. Professor Lichtman's analysis refers to a "multiple regression analysis that controlled for the 

https://GIDIGIW.GU.11
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The Honorable Maiy Frances Beny 
July 10, 2001 
Page2of3 

percentage of high school graduates and the percentage of adults in the lowest li~ 
categOI}'." Pleaseproduci,totheSubcommitteethemacbinc-radabledatauscdtorunthose 
regressions. 

5. Since the Commission's adoption of the Report at the Commission's meeting on June&, 
2001, bas Professor Lichtman added to his analysis a new chart. namely "Chart 1,n and a 
discussion ofthat chart? Ifso, please explain when the new chart and the discussion ofthe 
chart were incorporated into Professor Lichtman's analysis. Also, please explain why these 
additions to bis ana1y3is were made subsequent to the Commission's vote to approve the 
Report and who at the Commission decided to include the additionstotheamlysis within the 
Report. Was there ever a Commission vote on whether to include them? Ifnot, why not? 

6. In a puagraph contained within Professor Lichtman'& analysis, Professor Lichtman refers to 
•a multivariate ecological regression equation that includes the percentage ofBispanics as 
well as blacks in the precincts of Dade CCIUDty.• A note claims that inserting data on 
Hispmm:s "into the county-level regression equations used for statewide estimates• affects the 
results. Please produce to the Subcommittee the IIIIIChi:ne-readable data used to run these 
regressions. 

Please provide written responses and produce responsive documents to Ionathan Vogel of 
my staffin H2-362 Ford House Office Building not later than July 16, 2001. Documeots should be 
~livelyBates-stamped and produced in duplicate. Please also provide the Subconimitteewith 
aproduction log indicating the identity ofthe person or office from whose files each document was 
produced and specifying the request to which the documents produced are responsive. 

Thank you for your cooperation. 

Sincerely yo!IJ'B, • 

~~U,.J.,.< 
Chairman 
Subcollllilittee on the Constitution 

cc: . Vice Chairperson Cruz Reynoso 
Commissioner Christopher Edley, Ir. 
Commissioner Yvonne Y. Lee 
Commissioner Elsie M Meeks 
Commissioner Russell G. Redenbaugh 
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The Honorable Mary Frances Bei-ry 
July 10, 2001 
Page 3 of3 

Commissioner Abigail 1'bemstrom 
Commissioner Victoria Wilson 
Les Jin=, Staff Director 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 
WASHINQnlll, D.C. ZDGS 

DFFICI! CF !11'UF IIIIIECTOR 

July 16, 200I 

The Honorable Steve Chacot 
Clmmum 
Subcommittee on the Constitution 
CommitteeontheJumciary 
213K Rayburn House Office Builmng 
Wasbingtou,D.C. 20515-6215 

Re: Second Set ofInquiries from House Judicimy Committee's Subcommittee on the 
Constitution 

Dear Congressman Chabot 

This letter is written pursuant to the inquiries delineated in your July 10, 2001 letter regeroing the 
production ofdata used by Dr. Allan Lichtman in connection with the U.S. Commission on Civil 
Rights ("Commission") report entitled "Voting Irregularities in Florida During the 2000 . 
l'lesidential Election." ("Report") As with the responses to your previous inquiries dated June 
22, 2001, Dr. Mazy Frances Berry, the Chairperson ofthe U.S. Commission on Civil Rights, has 
asked me to respond to your questions as they pertain to the day to day operations ofthe 
Commission for which I am legally responsible. As you know, the Commission operates with 
part-time Commissioners who make policy and a full time Staff Director who manages the civil 
service staff. 

Your letter refers to a "msagn:cmcnt" between ChairpetSOn Beny and Commissioner Abigail 
Themstrom over the production of the data used by Dr. Lichtman at the June 27, 2001 Senate 
Rules and Administration Committee hearing. The Office ofthe Staff Din:ctor made accessible 
to Commissioner Toernstrom all readily available infonnation from Dr. Lichlman. The 
additional data requested by her is public infonnation that Dr. Lichtman downloaded from the 
internet, but never to ruses. Since the additional data requested by Commissioner Thcmstrom is 
readily available to the public and, in the interest of the appropriate management of the taxpayer 
dollars which finance the activities of the Commission, the Office ofthe Staff Director 
detennined that it was more economical to tefer her to the web addresses cited in Dr. Lichtman's 
report than to pay Dr. Lichtman to download what may otherwise be free information. 
Moreover, other scholars have been able to access the data with little effort. [Please see the 
report of Dr. Ph_ilip A. Klinkner, Associate Professor ofPolitical Science ofHamilton College, 

78-674 D-4 
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"Whose Votes Don't Count? An Analysis ofSpoiled Ballots in the 2000 Florida Election,'' 
submitted to the United States Senate Committee on Rules and Administration.) 

Thi: Commission is pleased to answer all inquiries regarding the employment of Dr. Lichtman as 
an expert consultanL My answers cannot account for the process by which Commissioners 
Russell G. Redenbaugh and Abigail Themstrom engaged the publicly-acknowledged assistance 
ofnon-employees ofthe Commission. including Professor Stephan Thcmstrom, Professor John 
Lott, and others to perform activities related to the dissenting statemi:nt to thi: Report. The 
dissenting statement is under review to ensure that the Commission operates in accordance with 
its administrative instruction regarding such employment and is in compliance with the 
Commission's statutory provision on employment ofexperts end consultants. As a result, no 
comparison can be made between the process by which Dr. Lichtman was involved with the 
Report against any other '.'consultant'' or "expert." 

Also, your letter purports to quote language used by Dr. Lichtman regarding his analysis 
provided to the Commission for the Report. Although your letter does not cite to the source of 
the quotations, I presume you arc referring to Dr. Lichtman's report. lbe answers to inquiries 
that include the quotations with no indicated source reflect my understanding that you are 
refciring to Dr. Lichtman's report entitled "Report on the Ras:ial Impact on the Rejection of 
Ballots Cast in the 2000 Presidential Election in the State ofFlorida."· 

The Commission's-responses to your inquiries are stated below. The Office ofthe General 
CoUDSCI and the Office of the Staff Director generated all documi:nts. 

R,:sponse to inquiry number 1, please find attached a copy ofall public documents related to the 
employment ofDr. Allan Lichtman by the Commission for the Report. All confidential 
information (such as Dr. Lichtman's date ofbirth and social security number) has been deleted. 
The attached documents include the following: 

• Applicants for Consultant or Expert Positions Determination ofRate ofPay 

• April 23; 200 I Memorandum from Edward A. Hailes, Jr., Commission General Counsel 
to Les R. Jin, Commission Staff Director; Regarding Justification and Scope of Work for 
Dr. Allan Lichtman 

• U.S. Commission on Civil Rights Disclosure Form for Voting Rights Project 

o May 17, 2001 Memorandum from Edward A. Hailes, Jr., Commission General Cmmsel 
to Les R. Jin, Commission Staff Director; Regarding Compensation for Dr. Allan 
Lichtman 

• Request for Personnel Action 

o USCCR Employment of Consultant or Expert Certifica!ion Regarding Statement of 
Employment and Financial • 

·• Notification of Personnel Action 
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• U.S. Commission on Civil Rights Expert Certificate 

• Statement ofConditions ofintermittent Appointment 

• Appointment Affidavits 

• Curriculum Vitae ofDr. Allan Lichtman 

Rtspanse to inquiry number 2, the process typically used by the Commission to enter into 
employment agreements with persons who assist the Commission in drafting reports is outlined 
in Administrative Instruction 2-15. The Commission followed the process in Administrative 
Insttw:tion 2-15 with the employment ofDr. Lichtman. To my knowledge, this process has been 
routinely followed by the Commission in hiring experts and consultants. 

Response to inquiry number 3, the methodology used by Dr. Lichtman for the Report is fully 
explained in his separate report entitled "Report on the Racial Impact on the Rejection ofBallots 
Casi in the 2000 Presidential Election in the State of Florida." Dr. Lichtman used the 
methodology ofecological regression that is described and refi:n:nced in his report. He also used 
multiple regression analysis, probably the most commonly used methodology in social science. 
The regressions were run on the standard statistical software known as Statistical Package for 
Social Science or SPSS. A coPY ofDr. Lichtman's SPSS program is not produced, as such a 
conveyance may be violative ofcopyright laws. • 

Response to inquiry number 4, the data used to.run the regression analysis that "controlled for 
the percentage ofhigh school graduates and the percentage ofadults in the lowest literacy 
category" is available on the internet. As a basis for his analysis, Dr. Lichtman utilized data that 
is obtainable from various public sources. These sources are cited in further detail in that section 
ofthe Commission's report that discusses the racial impact ofFlorida's ballot rejections in the 
2000 presidential election. Once Dr. Lichtman downloaded this data, he employed statistical 
techniques to determine the regression results, which were not stored in the requested formats. 
Neither he nor any Commission staff person possesses a computer diskette version ofany 
"machine-readable data" for the regression analyses. Instead, Dr. Lichtman provided the 
Commission with a printout ofall data and indicated where the raw data could be downloaded 
from publicly available sources. This information was made available to any of the agency's 
Commissioners who requested it. 

In order to comply with the Subcommittee's request, Dr. Lichtman would have to execute several 
tasks at Commission expense, recognizing that the data you are requesting does not currently 
exist in the format that you have requested. Dr. Lichtman would have to repeat his analysis, 
download the data, and place the infonnation in this fonnat Again, this infonnation is publicly 
available and easily accessible as demonstrated by the independently derived study pcrfonned by 
Professor Klinkner. Moreover, this process would generate an additional and unbudgeted 
expense for our agency. Accordingly, we anticipate that the Subcommittee would agree that 
satisfying this request would be an inappropriate use of American taxpayers' funds, since the 
underlying information used in Dr. Lichtman's analysis is freely available to members of the 
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public at minimal, if any, cosL Indeed,_ the media, other scholars, and the public have already 
accessed this data from its original sources, with little effort. 

An additional copy of Dr. Lichtman's report is attached for your convenience. Please refer to the 
citations in Dr. Lichtman's report. .,, 

Response to inquiry number 5, you request an explanation ofthe "addition" ofChart 7 to Dr. 
Lichtman's analysis in the Report "[s]ince the Commission's adoption of the Report at the 
Commission's meeting on June 8, 2001." Chart 7 of the Report was included in the draft ofthe 
Report provided to the Commissioners and has not changed. Because ofyour reference to the 
June 8, 2001 meeting. I belleye you may be referring to Graph 6 ofthe Report that compares the 
rate ofballot spoilage between Hispanics and Affican Americans in Dade County. Dr. Lichtman 
explained at the June 8, 2001 meeting that he chose Dade County because "if[the ballot rejection 
rates] really was education that was driving this, you would see, not exactly, but a comparably 
s!Iting relationship when you look at the relationship between Hispanic racial composition of the 
pm:incts and the percent ofrejected ballots.'"[Dr. Allan Lichtman, statement before the U.S. 
Commission on Civil Rights, meeting, Washington, D.C., J1111C 8, 2001, p. 7L] Dr. Lichtman 
found a "negative relationship" between education and the ballot rejection rate. [Ibid.] Without 
of!jection,. Chaiiperson Berry moved that Graph 6 and its smrounding analysis be included in the 
reporL [Ibid, p.97.] Thus, the majority's vote to approve the Report "with the understanding 
that the staff will, as usual, make changes in conformity with the discussion here and editorial 
changes• incorporated not only Chart 7, but also Graph 6. 

Rt!SpOnse to biJpziry number 6, the data used to n;i the regression analyses regarding a 
"multivariate ecological regression equation that includes the percentage ofHispanics as well as 
bll!Cks" in Dade County precincts and the insertion ofdata on Hispanics into .. county-level 
regression equations used for statewide estimates" is available on the internet._ As a basis for his 
analysis, Dr. Lichtman utilized data tha1 is obtainable from various public sources. These 
sources are cited in further detail in that section ofthe Commission's report that discusses the 
racial impact ofFlorida's ballot rejections in the 2000 presidential election. Once Dr. Lichtman 
downloaded this data, he employed statistical techniques to determine the regression results, 
which were not stored in the requested formats. Neither he nor.any Commission staff person 
possesses a computer diskette version of any "machine-readable data" for the regression 
analyses. Instead, Dr. Lichtman provided the Commission with a printout ofall data and 
indicated where the raw data could be downloaded from publicly available sources. This 
information was made available to any of the agency's Commissioners who requested it. 

In order to comply with the Subcommittee's request, Dr. Lichtman would have to execute several 
tasks at Commission expense, recognizing that the data you are requesting does not cum:ntly 
exist in the fonnat that you have requested. Dr. Lichtman would have to repeat his 'analysis, 
doVIIlload the data, and place the information in this fonnat. This process would generate an 
additional and unbudgeted expense for our agency. Accordingly, we anticipate that the 
Subcommittee would agree that satisfying this request would be an inappropriate use of 
American taxpayers' funds, since the underlying infonnation used in Dr. Lichtman's analysis is 
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freely available to members of the public at minimal, if any, cost. Indeed, the media, other 
scholars, and the public have already accessed this data from its original sources, with little 
effort. Please refer to the citations in Dr. Lichtman's report. 

Sincerely, 

~· 
t..Tm~ 
Staff Director 
U.S. Commission on Civil Rights 

A~nts 

cc: The Honorable Jemild Nadler, Ranking Member 
Mary Frances Beuy, Chaitperson 
Cruz Reynoso, Vice Chairperson 
Christopher Edley, Jr., Commissioner 
Yvonne Y. Lee, Commissioner 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Commissioner 
Abigail Themstrom, Commissioner 
Victoria Wilson, Commissioner 
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July 20, 2001 

Thl.Hanorablo Mary Fnm:es Bcny 
Cbmrperson 
United States Commission Oil CivD. :RJsht• 
624 N"mth Street, N.W. 
Waalzlnaton, D.C. 20425 

Dem CbairpenmBcny; 

r appreclato your timely resp0llla to my June 22, 200l le!ter, sent oil bclmlf of the 
Subcommittee en thes Comtllaticm, seeldna hlfonn&tlcm ll!d docmmmts &om 111= United Stauis 
Commissi011 Oil C"IVil Rfahta (''Ccmmissioan) relatingto the: eport t!lltitled "Voting.Im,gularities la 
Florid& During the 2000 PrlllidentWElection" (''llq,art"), i.lth•[ Wce:uue withmuch ofyaw
llSPIJllSI!· 1 Ilsa apprecilte lllCelvlng ~. J!D'• liUn dated July 9, 2C01 md July 16, 2001. 
!loWIIVer, mmiy ofhl1 mponscsto tho Subcommittell's inquiries wmi flllldDJWO Eld~ 

The purpose of!bis letter ii to tem11V our request fer iillbrmaticn !ml doammats that the 
Commiasiou fililcd to p:ovide in its iaitia1 respoma mid ta lbllow up on Mr. fm.'1 r.esp0111u .The :, 
mm,bered requmtl bolow ccmespond to the requests Ir= my J"U119 :C, :.001 1111d Jul7 10, 2001 
llner8. 

Before Mr. Jin addlmed the Subcocmllimo'1 apllCI& lllCluffla fur illfilrmation and 
documema, be atl!ed tb1t hi bad eaclosed "a svt of d0CIJIIIUl!s mbmitted to rm U.S. Sc:natc 
COmmitt=onRllles and Administration on 111111127, 2001, wllicll maka plain that all Commiuiomn 
lmdancquul opportunitytoinvalvr:thmlaelvcainIba work0121h11 Flmida:R!part." Mr. Jinprovided 
the Subc:ommittee with sGVml mcmonada regan:ling req=IJ for dal& usod by Profeaaor Allan 
Lich1mm In one memotandu111 lrom Edward A. Hailes, Jr., Genml Counsel, to Commiasionci
Ahigd Themstrcm, wbicbwas IIIIIIt lhroughMr. Juumd wbfghwaadatlld Jun~ 19, 2001,Mr. Hailes 
mum! to "&copy ofa disk contaiJmli-dat& lhBl wu used b7ibmlcrCammi11i0n ataff'mcmber, Dr. 
Rcbcce& Kraus, who briefly provided aallat&nce to our office lllltil she !aft the agency for a 
])!Oniotionlll oppom:nity." I>r. l<nus ws rmmed to again in• JU!le 20, 2•'.lOl memo~andum from 
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Mr. Hailes to Commissioner l'hcmi!!rom. which was also sent through Mr. fm. Please answer the 
following ~eatiom regarding Dr. Kraus: 

a. Ia. what capacity wuDr. Kr&UI employedbythe Commission? What was tho scope 
oi'Dr. Kraus' work for the Commission? 

b. On what date was Dr. Krau& employed by the Commiuion11 On what date did her 
employmem: tmmi.mlte? 

c. Please prociu~ 10 the Subcommittee all dOGUmllliS mid disks reJa;cd to the 
empleymcm ofDr. Kraua. 'nus produGtion should include, tut shouldnot belmmd 
to, any aintract between the CommimonandDr. Krms, arrJ and Ill descriptic,1111 of 
thcsi:opcofDr.Knlm'work,andanyandllllllol:llmelltlpro,,idedtotheCommis&ion 
by Dr. Kraua regarding her experic:nce and quallf!catiom. 

F.ditoriaJPolJcy Boqrd&Yfew 

I. Mr. Jin claimed that an May 23, 1001, four copies of'the drlft.Ibipofl 'lllero g\vm to the 
Office ofthe Stlil'Director fur editorial policy review and that the editorial policy review 
board "performed1h11 appropriate rSYiew." 

The question, .howBver, WllS whether "the llditarial pclicy board miiaw[edJ tho draft Report 
'to~theadequac:yandaccunicyo£the1UbltalltivDlnfbrmatl011inthedrddocument 
(e.g., cmiceptwll soundness, adherence to Commiasion policy, qu!llty of' research, 
argumema.tion, and dacumemation of' major polll1il),' Ii required by Administrative 
Inatruction l-6, section 13." • 

Stating that thll editorial policy ~ew boatd "peiformed tbs approprjate review" does not 
adequately answer the Subcommittee's question. Plcue llllS"'1lrthc specific question posed 
by the Subcommittcc. 

2. The Subcommittee has no follow-up qucmons. 

3. The Subcommittee has no follow-up questiOIIS. 

4. The Subcommittee bu no follow-up questions. 

Defaw andDegrade Rml!lf! 

5. Mr. Jin rlaimed that the"staffwithin the Ofti1:o ofGenoral Counsdpcrform~ ~dctiuncmd 
degrade reviewff and tlrat the attorneys who c;onducted the defimic and degrade review were 
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hlstructed "to pay close irttention to any defami:i and degrade concerns that may arise iD the 
chapters auigncd to (them)." 

Thequestlon,howaver,waswhether"aetatement[wa1]appendcdto[tbesubmitting]oflice's 
submiulon that '(a) states whether. in ita view, tho proposed report contaiDa mmria1 which 
may defame, dcarade, or incrimiftate any pCll'IOn; (b) identlfl.m thoao part1 ofthe draft report 
that may contain such material; and (i;) pment or makes &Vallable &ctua1 inf'ornw!on 
ncce:smyfordetenniningwhethcrldmtlfledmaterialm,.ydctima.degradeorinmmiu,teany· 
penoa,' as requited by Administratiw·Imtnictlon 7-1, eation 4.02.." 

Stating th&t tho attorneys who GOJ!.ducted the defl!memid degradeR\nwereinstnictcd "to 
pay close atteatian to any dmmc mid degrade c:occems 1hat may arise in tho dlapters 
assignedto(lhemr doesnotadcquatelyanswertheSubcommhteo'1111.181tion. Pleaseanswer 
the apecltlc question posed by the Subcommlttee. 

In addition, please produce to the Subcommittee (1) a copy of the May 21, 2001 
momoraadum from Commission Gseral COUillel Edward A. Hailes, Jr. to Voting Rights 
Team, as descn"bed in Mr. fm.'smponse, and (2) copies ofany and all drafts oftho Report 
(and plwe lndlcate the date ofeach draft). 

6. Mr. Tm Stated that "[t}hcGmeral.Coumel determined that there were nodc:fimsmddegradc 
conccm1 on May 28, 2001." Mr. T111 also stated that "intmnal dowmems" were relied upon 
in dmrmluing whet!ter the draft Repon tended to ~'lie, degrade, or ~ llllY 
pcm>o, but he ref\uad to produc:c such docrumantatQ the Subcamnuttae,- citiDKthe attorney·. 
work. product doctrine. 

First, please explain why th-, General Coumel made a detenninat:on on lho defitme and 
dcgradei11111etwo days b=fote the editorial policyboard reviewwas completed 811d fourd&yis 
before the draft Report was ravised pursuant to comment! provided by the editorial policy 
board. 

Second. it is well e&tablished that m:ceptance of a claim ofthe work-product doctrine rests 
in the sound discretion ofthe Subcommittee. Tho lel!III basis for Congress's pmogatiw In 
this area is based upon it& !nherent comtitutional prerogative to invc&tipte, which has been 
IOtJS recognized by the United States Supreme Court as Cllttn:mely bto!ld and em:ompusing, 
a.ad v,bich is at its peak when the subject is fraud, abuse; or meladministration within a 
govemment agency. Eyt!and y United States Smsmen's Fund, 421 U.S. 491, 50411.lS 
{1975); Watkins y. United Stq, 3S4 U.S. 178, L87 (1957); Mcyrajp v, Dayaherty, 272 

• U.S. 135, 177 (1926). 

https://50411.lS
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tho Subcommittee does not acccpc tin, Commiuion'a dlim oftho work-product dactrina. Please 
produco 1he documi:uts miueated by the Subcommittee. 

7. Mr. Jin stated that "all releV1111t admfnisttatlvelns!Nctions aswell aa internaldocummita w~ 
rilled upon In datemtlninswhethertha dmftroport tended to deiamD, degrade ar ~ 
any pll!'SOn." He 6Jrther stated that internal documents "olfen:d gni.dmce, examples, 
definitions and analyses regarding the pm:cdcat by which the Com:nissi011 bu deterniimd 
whether any ofita publications tended to defi.me, degrade or incriminate IJ1ll person." 

The question, however, was whelh=-"theComm!sslonlook[cd]toAcminiatr&tivcmstructioo 
7-1, section 3.0J for guidance in dctermlnin& whether the draft Repon 'tcnd[ed] to de&m&, 
degrade, or incriminatc any penan."' 

Statingthat "all relevant admlnistrativeinauur:t!OIIB ea well as intamaldocuments were relied 
upon ln determining whathertba dmft report telldod to dcliimc, ~ or incriminate my 
person" does not adequately B1l5WIII' the Suhcommittec's question. Please answl!I' the 
11Peciflc question posed by the Subcommittee. 

As afollow-up question, the Subeommlttee asked the Commillliont:, "£Xplain In detail how 
tha Commission delermined that tho draft Report did not cantmn any atatcments 'that (a) 
alh,ge discriminetionha= OD.race,. color, n:ligion. airic, ap. dim1ity, orrmtional orlgln. (b) 
~ commiasionofillegal acta, or (G) atelikelytodamagetbebuslnsu or repglatlan o( ·or 
atbcrwisc to injure, the person adtidzed,'" md in domg so, to l!Ote that Blaclt'a Law 
Dlc:dollllJY .defines "allege" In thl fbllowfng maum:t: "To st.ate. recite. claim,' wert;· Of ' 

• c:harge; to make an alleption." Black's Law Dictiomry 74 (~ed. 1990). Mr. Jin totally 
ignored tbis question. Please also answer this question ;,osed by1he Subcommittee. 

Lem(S,,.flicfem;y Review 

s. Mr. Tm clalmed that the draft Repon was submitted to the Office :nGenf!ra1 COt.DJSC1 for 
"legal sufficiency review'' by May 21, 2001 and that suchreviewwan complllted by May 28, 
2001. He admitted that staffwithin the OOice ofGeneral Counselworked on boththe draft 
Report .end its "legal illffiaiency niview," bllt be claimed th&t such w-:irk waa not inviolation 
ofAdministrative Instruction 1-6, aeetion 14.04because the Gmieral Coumel "insured that 
no attorney was assigned to perform alegal suffic:icnoy review on !III!' part of'lhedraft report 
on which they bad wetkcd." • 

first, please: explain why the Office cfGeneral Caumel m:s111Bdtl:.e draft. Report for it to 
• perfbrm the "legal safflcieney review' nine days btfore the editorial policyboardr=vicw was 

completed and eleven oays before the draft Report l1ia& revised punruant to llCillIIJellts 
provided bythe editorial policy board, end pmeexplain whythi:O:fliceofGeueial Counsel 
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compktedthe "lepl sufficiency miew" two dll}'l5 before the editorial policy board review 
was completed and four days before 1ho dnft Report was revised pursuant to comments 
provided by the editorial policy board. 

Secmid, k Is apparent ftom lhotmofAdministrativeInstruction 1-6, seotion 14.04that tlm 
Commiuian violated scctlon 14.04boCBllle"the report ori&iJiatc[d] in the Offlce ofGenml 
Cotm!el" aud "ltlft' who worked an the report [were) migm,d to its legal Nfficltncy 
~-" TheOfticeo!OmmlCClll15151couldb&vclVClidedcommittillgthla\iola1ionbynot
llS$igaing all the auomcys In the Ofllce to the drafiiDs ofthe Report. Please provide an 
eicplanatlanforthla vlolationofaection 14.04. 

9. Mr.rmstatedthata"leplauflicimicyreview"wupar:lmmldllldthat"tberekvantstatutory 
provisions aions with their &:gislati.ve hiltozy, a; well as appllcabl• U.S. Supmne Cowt 
pmcedeilt" were c:cnsidered. rm a1ao SUillS that "[t]o thl atmt tlll:t lower court decilious 
were applicable to the analylls ... ll!ld were OOllllistent with the rd:vant atlltlltes and U.S. 
Supreme Court pmiedent, they\lVlll'accnlidmd." 

The qumtiDll, lrowiMsr, wu "did [the 'li:gal sufl'iciencyreview'] rc1111lt considec&tlon oftha 
ruling of'tbe Umted States Cciurt of'Appellla for the~Circuit in Nipper y. Smith, 39 
P.3d 1494 (1111 Cir. 1994) (regardingiheelem~ oh v.iallti011 ofsection 2 oftho VotilJs 
Rights Act).n 

Stating ihat "the relll\lBD.t statutoly provisiOlll alons with 1helr laaldatfve hf.tory, la well 88 
applir.abfe U.S. Supmne·Court precedent" wen, r.Q~and that "{t]o-the extent that 
lowercaurt decillonawereappllcabletothe llll.llyail ...mulwero IIDll3imm \Mththerdcvant 
atatutes and U.S. Supreme Court pm:edcnt, they were comidenid" does not adequately 
answer the Subcommittee's question. Please amwcr the: llpl!Ciflc q\lestion posed by the 
Subcommittee. 

to. Mr. Jin claimed that the referem:ed requimnent conllined in Adminil1trative Instrw;tioo 1-6, 
aectionl4.06wasineppllcable~"thedraftrcportandtheleplsufficimcynsviewwere 
perfonned intm-otilce." 

First,nowherein.Admmlmativelnatrllctioul-lS,sec:tionl4,06doesitatate1hatwheneverthc 
S8.ll1II office within the Comm1saion both drafts a report 1111d perform ita "legal mfflcienc;y 
review" the provisiona ofsection 14,06 ere inapplicable. Although Mr. rm claims that ua11 
attorneys who were usigned to perform the legal suflicicmcy revieYr provided the General 
CoU11Sel wi1h a. e1opy of the portion ofthe report which they were assisned to review, 

• annotated with SUBBffled dtangi:s and memorandum ofCXlfflll'ler,ts," the Office ofGcnml 
Counsel apparently failed tO smid tha memc:randa to the Office ofthe StaffDirCGtor. This 
tll.ilure constlmted aviollllionofs~n l4.06whidlata.testhat"[a] copy~!themmnorandum 

https://gislati.ve
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la ,emto the Office of the StaffDirector." Pleul!I l!IXplain this viol.ation ofsection 14.05. 

Second, the Cammiasion wlmi 'la produce to the Subcommittee co:;iica ofthe memoranda. 
as the Subcommittee had reqiimcd. Picu1 produce the docim:.cnta requestocl by- the 
SubGommittee. To the extent that the Commiaaion does not rc&d the Subcoamdttec's prior 
request as a. requestfor sudl memoranda. the Subco1111ni1tt:c btd,y makes a RqUest for the 
m:morm1da. In addition. please produce tc, the Suhcommittae copies of the annotated 
portions of'the daft Ri:port to which Mr. Tm refemd kl bis raponse. 

11. The Subcommittee bas no follow-up questiom. 

12. Mr. Tm claimed that "while dwlges were l!llde to the dilli\ n,port u a result oftho legal 
sufficiency review, these clwJges wen, net 'subs1mlllve' and therefbre no additional 
'expedited legal sufllcimcynvlll\\',' asprovidedfbrinAdmiailtntlveIDsuuclian 1-6, § 14.08 
was required." 

Farst, thc Subcommitteea.ssumeaMr. fmmeanttoclaimtbatwhil=c&anges were made tow 
drml:Reportasar=tofeditarialpofll:yoraj/'ffl,dt:g,nt:ynvf.wS;thl/Sechangesweranat 
"substalltive.M Second, Black's Law Dlctlonuy de1!!les "substaIJtiw' in the fbllowing 
mmm!r: "An essential part or constituent or relatillg to wlllt ii C83Sltial." Black's Law 
Didionmy 1429 (fl' ed. 1990). The Subcommittee may, therefore, revisit this n,quest 
followiilgthe Commission's production af'doQJil!mllSpursuant to ~No. 10. 

·-.... #,dffor:tzdAR!/E'.Reyip 

13. Mr. Tm claimed that "on May 24, 2000 [aic) thci Office ofGemnl Caunsc1 sent [srsveral 
agencies listed by Mr. Tm] rc!CVB111 pages of'thc tqJOrt.'" Ha pmponed to have enclosed 
copies of'the letters and mclosurea sent to eat:h sudi agency. Bach lat= provided1hat the 
agency had ul'llil June 6, 2001 to BUbmlt any commentB and that 0 [t]he Commission will 
decline all requemfor additional thne to eubmit comment1 md will oDly consider C0IWllmlts 
recei\"Cd on or before June 6, 2001 foritat1nal. publication.• Mr. Tm also stated that the rune 
3, 2001 requeat of"the Office ofthe Govemoro£Flarid&fi:Jrac0pyot•thewholedndl:Repon 
was denied, but the request aftlm Office of'the Superwior ofmectii,na ofLeon County for 
two additi0nal pages WIS granted. 

Erat, the Commission failed to produce to the Sub=mnittetta copr ofthe cover letter and 
enclosures 3Cnt to the Office ofthe Gavemor of'Plorlda. PllllllB produce those doaunents 
to the Subcommittee. 

Second, although Administrative Instruction 1-6, seaion 15.02 ptovidos that "[a)lrectcd 
agency review should usuallybecompletedin4wecks.'.' eBl.h aaenev had less 1han2 w!!eks 
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(c0111istlng ofonly 8business days becauae oiiodaywuMcmorialD.iy) to submit comments 
-evenlo19ifonoconaidcr11thetimeittookforthoCommission'slettertorw:h11111Cbagency 
and the time it took for eai:h agency's submission to reach tbs Commlselon. .Mr. rm atnted 
that the 4-week time period desmbed in seclion. 15.0l ieferl not to the amount of-lime each 
agency should be given to aubmlt c0lll!l1mts, but rather to ''the time tbe staff dGYOtea to 
aff'ected agen~ imm in addition to the time 1hc agencies miew 1111d respond to relevant 
portions of1he clraftmaterials." Thit is a v«y strained reading of'section lS,02, comidering 
that scation 15 is mpnized into four chrmmlogically-arderad subRCtions. 

Pleaae answer the fi>llowln1 quutlona: 

a. Describe 1111 the tasks the Commislionperlbrmed in devotingtimeto all'ected-agezu:y 
ii!IIUl:S and describe the epproximati: amount of'time sper,lt 011 ea;h talk. 

b. On what date did the CommiBalon begin to devote time to ldectad-agency i.saucs'> 

c. 011 what date did tho Commiulon finish dm>tina time to afFected-agcncy iaaues? 

d. Did the project stmF-pn,pan: & mmnmmdwn detailins mliJD 011 all (comments of 
affected aaen=ea] fbr the hdbrmatlon rL tho Staff' Dim:w.,n u ~quired by 
Administrative inaUUc;tiOll 1-6, &lllllion 1S.03? 

i If50, plaase produce that memorandum to tbs Subcommittee, 

ii. Ifnor, please·explain why t.be project etiiY did not "prepare a memorandum 
detailingawononlll[commontaofaffcctedapncie&]fbrtheinf'ormationof 
the Staff'Director,n u rr.qaired by Admimstratiw lmtna:tian 1-6, section 
15.03. 

·Third, please explain why the Commission dallied tllti June 3, 2001 :rcqueat of'the Office of 
the Governor ofFlorida fora copy ofthc entire draft Report butsmnted the request: ofthe 
Office ofthe Supervisor ofBlectiom ofuon Coonty ibrtwo addiliana1 pases, comiderillg 
that the content ofall the pagesof1. report on aJlesedvoting lmgularitiea In Plcrida must be 
said to "pertain" to the Office ofme Go\lcmor ofPlarida. In doing so, please note that 
Blec;k'1 La.w Dictiouacy dcfineg "pertain'" in the following manner: "To belong or tclm to, 
wheth81' by nature, appointment, or custom." Blaclt's Law DiGtiom.ry Ll45 (~ ed. 1990). 

Public /Jwllosurc Policies 

J4. Mr. rm re,pondcd to this requear by ~feuing tho Subcommittee to an exceipt from anApr-J 
2000 Commission meeting transcript and the minutes of thlt meeting, both of which he 

https://DiGtiom.ry
https://McmorialD.iy
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attached. During the April 2000 Commiaalon m=ting, the Commission d.iaawed the le&lc 
of the draft report catiiled "PolicePradicouud Civil Rights in New York City." 

The requen, hawaver, was for "all documems rewed to tho polld111 regarding public 
disclosure of~om or ~ RPOrh or the COalmiaion in cfl'ect on June 4, 2001." The 
request asked that the Commission "include any docummta related to palicics n:prding 
disr.losure ofdraft rq,ortll prior to or at the meeting atwhic:h adraftreport iitobe considered 
by the Commission and 1he publication ofdrafl: reports 011 the Commission website." 

Rdming the Subcommitteeto I partial namicript and mmes ofan April 2000 CommisaiOll 
meeting doea not !!d!quately answer the Subcommittee's niquest. Please produce the 
documents requested by1he Subwmmittee. 

15. Mr. Jin daimed that "there ere m, docum!llltS con=nms the premature public disl.lostn of 
the draft report, including any documema relatlni 'ID Ml:Kl!msy & McDowell Associatea." 
Ifany such documents h&ve been ~tlld or haw otherwise come into the culltcdy, control, 
or posseseicn ofthe Commission l!ince this tima Mr. rm made this iupo111e, plaao produce 
such documents to the Subcommittee. Moreovs-, the Subc:ommittee's requmwufmmded 
to cncmnpass a request far 1111 docmncms relldng or ref'erring to h!GKmmy & McDowell 
Associates. Please prod\zce io the Subcommittee coplel ofany mui all i.idl documents. 

16. Mr. fin 1;laitned to ba.ve "examined past episodes oftak& at the Ccllllllimon" mid to have 
"cnluat[cdJ all the facts" bemre ho"teutatively ... coocluded thatf\utberedilm to idtlmlty. 
thosere5ponsiblefar leakingthorepon u=110tllkelyto be succeu:lilL" Ftm, pleaso desaibe 
in detail howMr. Tm "evaluat[ed] all tha fkata" before taaehini his tentative conclumo1L 

Second, please etate wheiher the Office ofGeneral Coumel bas been tho .iomJ3 ofMr. Tm's 
evaluation. considering that at the Commission's July 2001 meeting tho Chllrperson statod, 
with no objection from the OfBce ofGeneral Counsel or anyone cleatthe meeting. that the 
oewspapen to which the draB:Repo?twas leakldapparemiy had a prelimilmry-as oppoacd 
to final - draft oftha Report because the newspapers repomd&clificrent page total than that 
which the finBl draft Report had. 

I 

Sp~ci.fically, did Mr. J"m ask any person in the omce ntGeneral Co1111Bel. whether ho or shD 
was the source ofthe leak? IE10, whom did he ask and what was tho response? If'not, why 
not7 In addition, plea.se informthe Sulx:ommitteowhetmMr. rm o= you ha"-e received any 
information about the somi;e oftbe leak. Ircitheraf'you have such inform!l!ion, what is the 
infonnation ll.lld from whom did you receive it? 

:\!though the Com:.niasion was asked by the Subc:ommitteo to pro-me ..a producti.m log 
Indicating the identity ofthe person or office ftom whon mes fflh doc:umtnt wu produced,"' Mr. 
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rm did 110t provide such a log. Please provide the 101 rcqumed by the Sul:ll0Illlllittee. 

Jply 10, 2001 

Betln Mr. 11n &ddrllsad tlla SubGOmmittee's apecifia requem for infcrmaticm 111d 
dOCtmJCll!tl, he 8tmd tlla followini with~to tho cliaqreemeatbetween CommiuiOll!lr Abigail 
Thcmstrom 1111d Chairperson Maly Fnmces Berty at the June 27. .ZC,()l Smwe Rules and 
Administration Commlttea h=aring on the isme cfthep~ofdlla Uled byProftnor.Allan
Lir.htman in a;omie,;;tion with the report entitlecl "Votiug Jmgularitiea in Florida Durina the 2000 
Prmdcnlial Btcctlon" ("Report"): 

The Of&tt of the StaifDiJectar made accmsible ta Commissimm Themstrom all 
readilyavailabl11inii:mm.1io11JtomDr.LichtmaD. Theadditlonaldatarequestedbyhcr 
is public infonnatfon. that Dr. Lic:htman dow1lloadcd fhlm tbs imen:et, but na,,-erto 
diacl. Slm:e tha additional data requeated by Commi!aioner Themstrom 15 readily 
available to the publia Ind. in Um interat of the appropriate 111111agemen.t of the 
taxpayerdollmwhicbfmancethnctmticsofthaCommiuion,tlu:OBicz:ofthaStaff 
Director determined that it WIii = l:C0DIJ!Dical to ref"er' her to the web addresses 
cited in Dr. Lichtman's report tllm to pay Dr. Lid1tman to dOWl1load what may 
othemite batrce infmmation. Moreover, otbr-Kholara hmsbeel1eble1o ac,;caatho 
cla1& wnh litt!CI llffort. 

ThcSubcommitl:i=aappreciatosMr.fm'1inti::tatm"thetaxp&F.dollamwhlthi1nancetbeactlvitles 
ofthcCommilllion,~but CommlsllonaTbemstrcm exprcucd arasona.blaconcem cmr llllvil!gtho 
pr,assmimberstisedbyPrct'morLlchtmeninhl1multipl=repsionanalyscsaotbatCommiuiora:r 
Ruuell Redenbaugh IID.d she could review 'ProimBOr Lichtman'a wod:: 111 pan of their diSIClltiDg 
statement. Rcmrlni Commissioner Thc:mstrom to "lhts wtb addxcses cited in Dr. Lichlmm', 
rcpmt'' would require Commiaioncr Thamtrom to pkam chooseamong numbm that appear at 
those web addresses -- soml:tblrlg Commissioner Tbcmatrom baa reuouably rcaisted. 

I( as Mr. :rm ooncedes, "other sdtolm mw been able to accesa the data v.ith little efFott." then it 
should take Profesaor Lichtman 11 short time. and thercfme little cpl!IISO, to download fi:cm the 
Internet the precise mnnbcB he used In bis muhlple ragression analygea. 1b&t being 110, the 
Commiuion's reftlsal to request that Pto~rLichtman perfonn thii; task mggesta that Profi!S!or 
Lichtman ia unable to idantlfy the prociae uumbera he U3lld in his analyaes. If that suggestion is 
unt.11e. as the S~committee hope1 and expects it i5, it would RM: the Ccmmi55ion wal mr it to 
request that:P:rofeasorLicmman dOW11loadftom the~tbc~enumbl!!l'l he used la aot only 
bis multiplci rcgm&ion analyses, but all cfhis IIll1yies, and to promptly provide 11110h downloaded 
data to Commissioner Themstrom. 

Pleaseinfonnthe Subcommittea whether the Commission has dtcided to recoiwderita position with 
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re~ to CommiamonerThemstrom's requestfor Professor Lichtmm's data and intends to provide 
such data. to Commissioner Thcmstmm. 

1. Mr. Jin nated that he "atta.clted acopy ofallp,,blfa document& related to the eniploymcmt of 
Dr.AllanLichtma11by1h6Commla&lonfortheReport"andthld"[11,]ll,xinfidmtmlinfomw:!on 
(such u Dr. Lichbnul's date of birth and social llcairity mimh-sr) has been deltsted.n 
(Emplwis added.) 

The request, however, wu for ''all docnmeatB relmd to the employ:m:nt ofProfessorAllan 
Lichtman," andwaa, 1hus, notlin:ritedto"publigdocuments." Tothcc:xtcmtheC9mmission 
has wstody, control, or possossion of additional documents related to the employment of 
ProfessorLichtman, the Commini011iihould produai such do= to the Subccmmittee. 
In addition, although thc Subcommittell does noa: object to the Commission's redaetion at 
certmo, confidential infanmtionrelat!ng toProfalorLic;Juman. suchu his dawofbirtb.and 
his social security number, bec111Sathe Comin!ssion'a docum.=nt production doca not dearly 
indlr.ate tho places in which in!ormation was rcd&cted. tho Subcommittee lw no -way of 
knowing what WU withheld by the Commiasion on that ground. . 

Please reproduce to theSubcommitteothcloBatcHtmipedpages or, wbiGhiDfbrmation was 
redacted by the Cornmissi011 and pleite lltlmp or writo""REDAC'IED" wh:n: sw::h 
information v.u redacted on the page. Flll1:hermore, please mswer the followiIJg quntians: 

a. One d=um:nt produced by tho Commission (Bates-stamped 000006) contained a 
signed discio= by Professor Lichtman tha he wu "designatad an lexpert' in the
mattor of Coyn,7 v. Harris, ~ class action lawsuit filed in Leon County, :Florida, 
claimilli 'Votomatic' votinsmacbinesani 'inherentlyflawed' and"YiolataFloridalaw, 
in addition totbeequalpn>tectiondghtsofPloridavonn." (.Pootnoteollittad.) Tho 
document, which was dmdMay :Z, 2001, fiitthcr provided tliat the detimd!mts intho 
Coyner cue arc ''Florida. Secretary of s,- Kathmine Hanis and other stata end 
coumyofflcials.• PleastexplalnlndetailwhythBCommissioi: chosatobireProfcsor 
LichtmandcspitatheCommlss!on'almawl~tbatProfes.101-Lli:htmmwaaworkmg 
For litiglllJts in Leon County, Florida 10 prowic ttstimany adwric to "Florida 
Secrewy of'State Katherine Hartl& end o1her sia~ and cour.ty ofliclals.'' 

b. Professor Lithtman'a curriculum vitae (Bates-atamped OOOOIS-000035) does not 
make reference to hh publicly-atlmowledp1 eonmltina work far fbmmr Vu:e 
Preaident Al Gore npproximll1cly six ymrs ago. Did the Commission I.mow, before 
the Commission retained his &er\lices, that Prcfassor Lichtman had perfamisd 
comulting "IWik for former Vice President Al Gore? 

i. If so. please llXl!IBin in detail how tho Commission knew and why the 
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Commi&SiOD Qhose lo hire Profelaor Lichtman de1pito the Ccmmisaian's 
knowlqe that Proflmor Lichtman had pertbrmlld co11a11lting wcri: fer 
fbmm VICI! President Al Gare.· 

il. If ll0f, ploue czpJaln. In dlltall '.l\'hether knowina, biiore tha Commia!ion 
retainedhiusvas, tbatProfeucrLidmzunlwlper.:brmedco111ultingworlt 
foriormG'Va:a.Prmidn Al Gorc'WOU!d b&vec:llaq!d orin anyway afflicted 
thc Commlsaian's dt.cilKlll to R:1Bin Pnrl!mcr Lidltnlm's 11Mee1. 

2. Mr. Jin claimed1har "thoproceutyplcaliy ullld bythe C01:DD1isaiDnto eater into Olllplaymait 
apemm1J with perllOJII who wift the Cozllmmlion. hi drlftina raports is autlimid in 
Administrlltiw Imlruction :z..15• mid tlllt "[t]he Commitsion "eBowm the p!'Q:1111 in 
Administrativ= Jnattuction 2•15 with the cmplaymmt otDr. Lichtmm." Mr. Jill. produced 
totlusSubcommittee11copyofAdminlltrl!ivwimtmcdon%-l!J. PlellaelllSWflrthefollowlng 
questi0111wilhrupecttotheCommfsalon'11c:ampliancewlthAdmlllis:rltiveillsUuctlo11:Z.lS: 

a. Seelian 7 (COmpcnaation), u opposed to acction 7 (Pracedures). pruwb that 
"[cJompcmmion fcr the services cfOlpClts or colllllltmts wtll bo bucdupon their 
cxpmtisa mui comribution to th: nnds of'tht Cammi11lon • That 111dion filrthcr 
provldell that "[p]a.y wlD a=mllybe computed at thefirst q,ottht pdc ia the 
General SchedulermiainithnnGS•ll to lS. ""[cJx=ptiana'Willbemadcmitlmrate 
of'pay set at a biiher step ofaaiw aradcwhen it would be5t reflect equal pay fer 
equel work," mxl "[t}ho maximum ratG 1in any expert ar comuhant will not uc.;~ 
t1m maxiawm ma ibr as.ism 1ht: GcDm1 Schedule." (ilmphub addecl.) rn 11· 

memormdwn 1tcm Edward A. Hallm. Ir., General Coum:I, to Les R. Tm, Std' 
D!ra:tor, dated Ma.y 17, 200111.11d Baw-stlmpcd 000007, Mr. Hailm m1ed that 
••~Josjduponlhem;pt111isr,ofDr.AllanJ.licht111an,a.sw!larhi8cantrt1nlllanto 
11:t nectb ofthe Comndssicm, 1reconune:ml tha.t Dr. Licbtawn be campwated at a 
GS-1S (Sap JO) law! in the Gmenl Schedule." (Footnotl omitted and em])hasis 
added.} 

i. Why did Mr. H8ilel rDl:OmllUIIIII that Profllsaor Licbtmmbe comp!msated at 
the tenth step of'the GS-1S grade in the Gmeral Sdiodule a[b]aad upon1he 
expertise orDr. Alim J. Lu:&tmm. aa well III bia aontrlbutionto tha needs of 
the Commilllion," when section 7,02 provides that '"c,a;epticris [to SCGtion 
7.01 which pro\.ideathat '[p]aywill genenJiy bo computed l!t theilrst step of 
th~ pdo in the General Bchedulo nmiing ftnm GS-11 to 15'} will be made 
a!1d the me of pa.y 111t et a. higher step ora_given erade whm It would amt 
rejl,ct tqualpayfor •qua! \IJCH¥ (Bmp!ruia added)'> 

Ii. Wlm rate ofpay did the COlllllli!sion agm to provide Professor Liclrtman? 

https://questi0111wilhrupecttotheCommfsalon'11c:ampliancewlthAdmlllis:rltiveillsUuctlo11:Z.lS
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b. Section 8.03 provides that "[w]bm there my cp,nioDs c:onceming tho 
appropriateness or propriety of'tha appo!nt:mellt ofan cxpnt OP can••ltant, prior 
approval ofth11 Offlcll o!Pmmllllll&Dlpnent (OPM)will be requestl!d." Did the 
Commission seek prior approval ofOPM to n:tlin Profllaotlich1mm? 

L Ifso, please provide a. detailad cxplmation f'or-wby prior approval of'OPM 
wasaougbt,pleu11pnivldethsdau(s)lh1CommmlcnlGl.lgbtprlorapproval· 
of OPM, 111d pieue pmducs my 111d all dacmnmlta r=lated to tho 
Commisslon'a llffilrta in seekin; prior approval ofOllM. 

ii. Ifnot. plc:uc prow!. 11 datailed axplanatlon Car why prier approval ofOPM 
wulltlt sought. Ti.CamrniMion'1mcpllnatio:Dlha\(daddms, among otlm 
thi11,111, theComml1slon'1knowlodptbatl'nl1isorLl:hunanwuworkinafbr 
litigmta In Leon Coturty. 1'lorida to p!OYid• testimony advme to ''Plorida 
Secretary ofSta1cXathm!Da Hanis mi othct !tit=mlCOU11tyofflcws" 1111d 
thcComminian'sknowhdp.itmy,thatProiaaorUchtmmhadpedbnned 
ccmulting work t'br fbrmer Vice Pmldlllr Al Gore. 

3. Mr. Tm staled that "the methodolDiY 1118d by Dr. LJchtmm far the Repost ii l.u1ly explained 
in his separate report entitled 'Repon on tho Racial Imp.Id: oo tha Rejection ofBalJDts Cut 
ill the 2000 Preaidemin1 Blectlcn in the Stms ofFlonds.''" that r.:>r. L1ehtman med the 
methodolo11Yofecologicalregtuiionthatisducrlbedand.~inhi11report,"llldthat 
"he abound multiple regre11lon1Dllyma. ptot,ably.the fl!OSt.comm:illlymed methodology 
in socW sclenca" 

Therequest. hOWC\'CT, was fur "alldocumea!sl!lld other Dll!U!riahzmtingonefmingto the 
methodology~edbyProfl!ssorI..iclmmninhislllllllysls,includillgthesoftwanprogramused 
to nm the regmiloni refemd to in his analyl!s." The Subconmittee uppt~Mr. Jin'a 
ideatI&ailon or the goftwaro progrm, used by Professor Lichtinm and undcntanda the 
Cammi.salon's reuon fi:lr not producing acopy ofthat progmm. But aside .ftom producing 
to1h11Subcommi1teeacopyofProfesaorLichtman',r:i,port, theCom:niui0nd!.dnotproduc11 
a miB111 document "relating or referring to 1hc mtthodoloay used by Pro&saor Lichtman ill 
bis l1llllysis.n 

To 1h11 extent the Commission has autody, controJ, or pouesaion cfadditional documents 
"rdmng or refmring to the nmhodology wed by Professor Lichtman in his analysis," the 
Commission shonld produte such doauneuts to the Subcommittee. 

4. Mr. rm $lated that "[i]n order to comply wi1h tM Subcommittee's reqimat, Dr. Lkhtmlll 
would have to exc:cute several task$ at Commislion e,q,eme, =ognmng that the data [the 



110 

The Honorable Miry Fmncea Beny 
July 20, 2001 
Page 13 of14 

Subcollllllittee Is] requestina dcea not c:urrlllltly exist in the format ~hat [tho Sub'°111Dlit.tee 
baa]requeaiod." 

AlthaughtheSubcommineedoesootniquesttbattheCommiSllioncrmeadlaltth&tdoesnot 
already exist at the Commlmslon or that II not pouesaed by Prafi:810:.- Uchlman, COllSidcrloa 
that, 'by Mr. Tm'• ovmadmiuion, tbelnCorm&tionRqUeatcd by the Subcomnitteo la nat ODly 
"publidy MiJlbie 111d easily accessiblo'' but hu b=i IICCU!led by otmn "with littm eflbrt.n 

as stated above, itwould servethe Comminiao wall for it to RlqUDII i:hstl'mfe1110r L!c:hmwl 
download from the Internet the pr=:iA llll!llbma he med innot only his multlple regruliou· • 
analyses, but all of his maiysar. 111111 to prmnptly provide sudi d:,wmoaded data to the 
Commission for its records and to the Subcommittee:. • 

ln addition, please produce to the Subcommittee 1h11 resrmion table for the multiple 
regnwiOD amtlyJis "that conuolled Cot the Pen:mitase ot lligh school graduates and the 
percemage ofadulu in tho lowest litoraey GltQOry," u well as the rear-on tables fer Ill 
other regrwion analyies mentioned by Pmf'easor Licbllllln in hil rei;ort. 

S. The Subcommittee has no follow-up questiDDL 

6. Lika his rup011S8 to Request: No. 4, Mr. Ji.D stated that "[i]11 order to c:omply with the 
Subcommittee's request, Dr. Lii:htman WOll!d have to CKtCUtc ai:veral tmb at Commisaicm 
exp~ recogni.iiq lhllt the dllta [the Subcommittee ia] requesting does not cumntly i::xist 
in the format that [th= S~bu] Rquatcd.p 

Aaain, although tha Subcommittee docs not Rqlle&l:.that the Comminion cniate & disk that 
dou not already ezist at the Collllllilsion or that is not poimmM:d -~ Prat"elsor Liditmm, 
considering thllt, by Mr. fm~s own admiuio11 in reapo!l!IC to this requtnt, the infbrmation 
requested hy the Suboommittee is ''bely •Vlil&bld' and has been accellCd by othm "with 
little cffint.,. 115 stated abaw, it would sezn the Comml11lon well for It t.o request that 
Professor Lichtmall download from the Inwnet the~numbers he used in not only bia 
multipleregress!onanalysca,butl!.llofbiaanalyaea,&lldtopromptiypiovidosuohdownloaded 
data to tha Co1lllllission for its records and to th11 Subcommittm. 

In addition, piease praduco ta th11 Subcommittee the regression table f'or the •mu11iYDriate 
ecological regreuion equation that Includes the pDnllllltago ofHispanics u well u blacks in 
the precincts of Dade County," 111 well aa the rqreasion tables for ell other regression 
analyses mentionod by 'Professor Lichtman In Illa report. 

Although the Cmmnissicn was Biked by 1h11 Subcommittee to provide "a production log 
indicating the ideutity ofthe p~son or offlca &om whOse files rach documMt was produced." Mr. 
fm merely sta1ecl !hat "[t]118 Office of'the Genetal Counsel and the Office of the Staff'Director 
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gmerated alldocumeats." Because Mr. fmdidnotindicatetheidcmityof1heperaoaaroflicefrom 
whaao files each docimlw WU produced, the Snbcmm:nittee b.u 11D way of lmowiJla which 
documenta were produced from the Oflice o!Geuenl CcunRI 1Dd which were produCld !rozn the 
Ofllce ortho StllffDin:acr. Pleuo provide tbl log requeaicd by~ Subcommittee. 

P~anprovtda written rupon1,t1s andprodMt:a ~iwr tlocrDMnts ro Kati, ..(iubrvok of , 
fh6Commure. antlt..ludiciDzyat11JBRaylnunHOIIMO/JbBidldinzllOtlawthan./1J/y 30, 200J. 
Doalmem should be COIISICUtiwl.y BltOHtlmpld 111d pn,dm:ed in duplicuc. Plwe ll,so pravidc 
the Subcommittee withlhaprcduotlon lop oriaimllyroqucatedbythc SubG:mimitteeindica1ma the 
ldaittltyofthel'C™)!Jorofflcefromwhmellleseach~uestedands:hMWiy-R:qUated 
documcm;vuproduccdand&pccliyingthorequmtowhh:htbedocumemsprcducedare"'l)OClive. 

Thank )'OU fbr your GOOpentiOD. 

Siru:ady,oura, 

C/~~~
~~bot 
0!llirmm 
~ on1hc Coastl.Mion 

cc: The Honorable Jerrold Nadllr, RankingMmibcr 
Vu;e Chaiipinon Cruz Reynoso 
Commiasi.oner Christopher Edley, Jr. 
Commluioner Yvonno Y. Lee 
CommitsionerElsieM. Meeks 
Commisiionc:r Rwsell G. Rcdonbaugb 
Commissioner Abigail Thsmtrom 
Commissioner Victcria Wilson 
Les Tm, StafFDirector 
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UNITED 5TA1ES 624 Ninth SlrNI, N.W.
COIIIIISSIOH OH Washing1,,n, D.C. 211425
CIVIL IIIGHJ'S 

July 30, 200 I 

The Honorable Steve Chabot 
Chairman 
Subcommittee on the Constitution 
U.S. House ofRepresentatives 
112-362 Ford House Office Building 
Weshington. D. C. 2051S 

Dear Chairman Chabot: 

Iam pleased to respond to your latest set ofquestions relating to the internal management of the 
U.S. Commission on Civil Rights. A detailed response to !he specific questions is provided in 
the attached letter from our staff director, Les R. Jin, who is responsible for the day-to-day • 
operations ofthe .Commission. • 

I n:main disconcerted that the Subcommittee's only apparent interest in the Commission's report 
oo "Voting Irregularities in Florida During the 2000 Ptcsidcntial Election" is the day-11>-day 
details of1he Commission's internal management. Given the SubcommiJ:tec's jurisdiction and 
long history in constructing the mt:hitecture ofmn- nation's civil rights laws. I had hoped the 
Commission could come before the Subcommittee-to discuss the su~·ofthe report. 

As I am sure you know, at the behest ofPresident Dwight Eisenhower, the Congress created the 
Commission in 1951. in part. to investigate allegations ofvoting rights violations that were 
occurriog in the Deep South. In the Florida ~vcstigation, the Commission exercised its authority, 
follawed the law, abided by its procedures, and in that process uncovered some ugly truths about 
the adverse impact ofFlorida's election system on groups of eligible voters who are protected by 
the civil rights laws ofour nation. I certainly hope the Subcommittee pla:ys a role in helping to 
remedy the problems illuminated. 

I understand the authority of the Subcommittee to provide oversight of Ibis agency. However, 
oversight docs not, I am sure you will agree, include compromising or interfimng with the 
Commission's independence. Long before my appointment to the Commission in 1980, I 
ob5el"ved its work and statutory history and know well its longstanding obligation ofproducing 
reports on civil rights violations without interference from the executive or legislative branches. 
The Commission cannot exercise its statutory mandate to act as a watchdog over the enforcement 
ofour civil rights laws, if it is not free to choose its own experts, write reports without 
interference and publish conclusions without fear of reprisal. 
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The Commission is entirely satisfied with the work of iu expert Dr. Allan Lichtman and has no 
need for him to perform additional tasks. Our work with the Florida n:port is finished. However, 
in deference to the Subcommittee, we will ask Dr. Lichtman to make himself available for any 
comulta1ion the Subcommittee requires. Please let our Staff'Director know ifyou require his 
scivices. 

Sincerely, 

cc: The Honorable Jerrold Nadler. Ranking Member 
Vice Chairpcr.mn Cruz ~eynaso 
Commissioner Chri!ltopher Edley, Jr. 
CIIIDillillsioner Yvonne Y. Lee 
Commissioner Elsie M. Meeks 
Commissioner Russell G. Redenbaugh 
Commissioner Victoria. Wilson 
Commissioner Abigail Thcmstrom 

https://Chairpcr.mn
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UNITED STATES COMMISSION ON CIVIL RIGHTS 
w-.n.c. 20GS 

llfflC2 DPITAW DJJECRHI 

July 30, 2001 

The Honorable Steve Chabot 
Chairman 
Subcommittc:c on the Constitution 
Committee on the Judicimy 
2138 Rnybum House Office Building 
Washington, D.C. 20515-6215 

Re: Third Set of Inquiries from House Judiciary Committee's Subcommittee 011 

the Constitution 

Dear Congressman Chabot: 

This letter is in response to the Subcommittee's third request for information outlined in your 
July 20, 2001 J.ettc:r regarding the U.S. Commission on Civil Rights ("Commission") report 
entitled "Voting Irregularities in Florida During the 2000 Pn:sidential Election.n ("Voting Rights 
Report") Ju with the responses to your previous lettcs dated Juru: 22, 2001, and July I 0, 200 I, 
Dr. Mary Frances Berty, the Chairperson ofthe U.S. Commission on Civil Rights, has asked me 
to respond to this set ofquestions since it contains inquiries regmding the day-to-day opaations .. 
of the Commission for which I am legally respoDS1l>le. As you know, the Commission opem?es 
with part-time Commissioners who make policy and a full time Staff Director who manages the 
civil service staff. 

Before I tum to your specific questions, it appears that the Subcommittee continues to 
misunderstand the putp0se, intent and legal effect ofthe Commission's internal Administmtive 
Instructions. As I explained in my initial response, these instructions are .for internal management 
JlUIPOSCS only and, as such, the Staff Director may use these as guidance, but is free to modify or 
deviate from them ifit fulfills the mission ofthe Commission. Administrative Instruction (" Al") 
1-1 makes this clear. It provides that the A1s are only intended to "supplement, summarize, 
clarify and explain sometimes complex managerial or administrative policies as they relate to the 
day-to-day operations of the U.S. Commission on Civil Rights and its employees." In other 
words, these Administrative Instructions serve as guidelines for the internal operation ofthe 
Commission, but are by no means legal mandates. As you are well aware, before the 
Commission could adopt legally mandated procedures it would be required to go through the . 
administrative rulemaking processes requiring public notice ofthe procedures and an opportunity 
for public comment. Accordingly, the Commission's Ais are not legal standards that can be 
"violated" as the Subcommittee mistakenly concludes throughout its third request for 
information. This continued mischaracterization of !he legal eflect ofthe Commission's Ais is 
not supported by any legal authority and only serves to unnecessarily confuse matters and lead 
the Subcommiuee's inquiry down a non-productive path. 
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The Commission's responscs to your specific inquiries me stated below. 

The J1111e 22. 2001 Reg11ms for Information 

Empluvlfll!nl afDr. Rebecca Kraus 
In response to inquiry a: The Commission is pleased that the Subcommittee has acknowledged 
Dr. Rebcc:ca Kraus' involvement in this important Report. Her expertise. diligence and 
cooperative efforts will be missed by agency staffwho had the opportunity to work with her. Dr.· 
Kraus was employed as a Social Science Analyst, in the Commission's Office ofCivil Rights 
Evaluation. The scope ofhcr duties corresponded to those detailed in the enclosed job 
description for this particular position (Bates #Is 000001 ID 000005). 

In nsponse ta inquizy h: Dr. Kraus began her employment with the Commission on August 17, 
1997. Her employment terminated with this agency on April 7, 2001; 

In 1'5Jldn.se to inquizy c: The response to this inquiry can be found by rcfaring to a copy ofDr. 
Kraus' resume (Bates #Is 000006 to 000008) that details her expcriem:e mid qualificatiQDS.. No 
disks or employment contracts exist, other than those Fedcnd documcnts that are tequired 
pUISWIDt to Office ofPersonnel Managt:Incnt ("OPM") employment guidelines for civil service 
employees.. These documents were tnmsfem:d to her new Federal employer when her· 
employment ended with the Commission. • 

Etlitorial Policy Board Rmew 

In nsponse ta inquby numhu J: The statement that the Editorial' Policy Review Board 
pcd"ormed the appropriate review encompasses the language in Admimstrative Instruction I~ 
§13. (Bates #s 000009 to 000025) The Editorial Policy Review Board members vim: instnu:tcd 
to read the draft Report and determine its adequacy find accuracy as provided in AI 1-6,§13. 
Please note, again, that Al 1-6, § 13, as stated within the Commission's Administrative Manual, 
"serves to supplement, summarize, clarify and explain" managerial or administrative policies and 
"may not stand alone." [Al 1-l, § 1.02. Al l-1, § 1.03,] 

De[tunt! andDegrade Review 

In response to ilrquizy number 5: The statement that the attorneys who conducted the defame 
and degrade review were instructed "to pay close attention to any defame or degrade concerns 
that may arise in the chapters 11SSigned" is an affirmative response to the question ofwhether 

a statement [ was Jappended to the [ submitting office's] submission that 
'(a) states whether, in its view, the proposed report contains material 
which may defame, degrade, or incriminate any pCISOn; (b) identifies 
those parts of the draft report that may contain such material; and (c) 
present or makes avail'able factual information necessary for determining 

https://1'5Jldn.se
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whether identified material may defame, degrade or incriminate any 
person,' as required by Administrative Instruction 7~1. section 4.02. 

The Commission interprets AI 7-1, § 4.02, as wmecessary for intra-office communications for 
defame and degrade review. The l)UipOse ofthe aforementioned language in Al 7-1, § 4.02 was 
to provide other offices with a mechanism to formally communicate to the Office ofGeneral 
Counsel about any potential issues with a draft report submitted for review. Since the Office of 
General Counsel worked on the draft and the subsequent di:famc end degrade review. the above 
described memorandum was IIIUICl:CSSary. 

The attorneys assigned to perform the defame and degrade review used the May 16, 2001 VCr.lion 
of the Report. Please find attached a copy ofthe May 16, 2001 version ofthe draft report. These 
mi= produced at Batlis #s 000026 to 000185. 

In response to inquiry number 6: The question posed regarding the detmnination by the 
General Counsel that the Report contained no defame and degrade concerns prior to the . 
completion ofthe Editorial Policy Review Baud's review ofthe Report is an~by reflecting 
on the purpose ofboth reviews. Editorial Policy Review is mutually exclusive from Defmm: and 
Degrade Review and, thus, is neither interconnected noneliant upon each other in any way. As 
you will see in Al 1-6, § 13.03, the purpose ofEditorial Policy Review is "to deti:nninc the 
adequacy end accUiacy oftbe ~veinformation in the draft docummt (e.g., conceptual 
soundness, adherence to Commission policy, quality ofresearch, argumentation. and 
documentation ofmajor points)." The pmpose ofDefmne and Degrade Review is to "ensure: that 
Commission reports do not defame or degrade persons named in them.• [Al 1-6, § 14.04] 
Therefore, the completion ofthe Editorial Policy Rc:view was not a co~lion precedcnt to tht; 
General Counsel's detmnination that the Report contained no defame and degrade concerns. 

As to the Subcommittee's request for internal documents besides the Ais. which havc already 
been provided, the Commission relied upon a June 24, 1971 Commission memorandum, 
"Criteria for Determining When A Person May be Defamed. Degraded, or Incriminatcd by a 
Commission Publication" from John Powell, fonner General Counsel to former Staff Director, 
Howard A. Glickstein, end upon a September 22, 1980 Commission memorandum, "Outline on 
section 102(e) •Defame and Degmle' Standards and Procedures" from Eileen M. Stein, fmmcr 
General Counsel, to OGC attorneys. Bates #s 000186 to 000517. 

~ In response to inquiry number 7: The statement that "all relevant administration instructions as 
well as internal documents were relied upon in determining whether the draft report tended to 
defame, degrade or incriminate any person" is an aff"nmative and more encompassing response 
to the question ofwhether the "Commission look[ed) to Administrative Instruction, 7-1, § 3.01 
for guidance in determining whether the draft Report 'tend[ed} to defame:, degrade, or incriminate 
any person." The Commission deems Al 7-1, § 3.01 to be relevant to defame end degrade 
review end, in conformance with usual practice, is used as the standard ofreview. 

Your request for an explanation of how the Commission determined the draft Report did not 
contain any statements "that (a) allege discrimination based on race, color, religion, sex, age, 
disability, ornational origin, (b) allege commission of illegal acts, or {c) are likely to damage the 
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business or reputation of, or otherwise to iajwe, the person criticized" was not ignored. As 
stated in my July 9, 2001 letter, all relevant administrativa instructions as well es internal 
documents were relied upon in deti:rmining whether the draft report ti:m1ed to defame, degrade 
or incriminate any pcnon. The internal documents offmd guidance, examples, definitions and 
lllllllyses regarding the preeedcnt by which the Commission has determined wh~any ofits 
publications tended to ddiime, degrade or incriminate any petSOP. The attorneys assigned to 
perform a defame and.degrmle review ofparts ofthe report which (s)he did not author compared 
the draft Ri:port provided against all relevant administrative instructions and the guidance, 
examples, definitions and.analyses provided in intemal documents in the proces:i ofdctcnnining 
whether th; draft Report tended to defame, degrade or intriminate any person. The attorneys, 
then, informed the General Counsel oftheir individual detenninations. The General Counsel 
detennined that there wen: no defame and degrade concerns on May 28, 2001. 

LegalSufflcifflcp Revip, 

In response to inquily numbu8: In my July 9th"2001 response, I stated "[t]hc draft report was 
submitted to the Office ofGeneral Counsel Staff by the General Counsel on May 21st_• The 
Subcommittee's request makes it appear that the draft report YlllS received fiom some entity 
outside ofthe Office ofGeneral Counsel. The Subcommittee's use oflanguage, "Mr, Jin 
claimed that the draft Report was submitted to the office ofGeneral Counsel"(emphasis added), 
and "why the-Office ofGem:ral Counsel received the draft Report"(empbasis in the original) 
clearly infers that the report was developed outside ofthe General Cmmsel's office and then 
submitted to the Office ofGeneml Counsel for legal sufliciency revic;w. My ini~al RSJIODSe 

made it clear, however, that the draft report was developed by the staff in the General Counsel's 
office. It is fur this very reason that some ofthe staff that WDikcd on.the.~_111.so pcrfonncd 
legal ir'1fficiency reviews on the draft report but in no case did a member of the Office of 
Gc:neral Counsel Sta:ffperfonn a legal sufficiency review on any part of the Report on which 
they had w01:ked. 

This was not a "violation" ofthe Administrative Instructions since Als an: not legal mandates. 
As explaiued in my. initial response., because of the small number ofstaff, the national inter= in 
the Commi"Ssiorrs investigation and the need to complete the report and investigation in a 
reasonable time n-ru; a management decision was made to have all General Counsel staff woik 
on some aspect ofthe report. At the same time, because ofthe guideline provided in Al 1-6, § 
14.04, the General Counsel insured that in doing the legal sufficiency review, no Gcncm1 
Counsel staff member performed a legal sufficiency review on any part of the draft report on 
which s{he) had worked. 

As to the timing of the legal sufficiency review, because ofthe desire to keep the process 
moving, the draft report underwent legal sufficiency review as soon as it was possible to 
complete the review. Because this review was done intra-office it was physically possible to 
start this review before copies were distributed for the editorial review process. As soon as 
copies were available for editorial review these copies were provided. 

In response to inquiry number 9: In response to request number 9'oftlu: Subcommittee's third 
request for information, I stand by the Commission's initial response. By way of further 

https://on.the.~_111.so
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response, to the extent that thi:re arc legal principles in N"q,perv. Smith. 39 F.3d 1494 (11th Cir. 
1994) that were relevant to the Commission's legal sufficiency review, those principals wim: 

considered.1 As I am sure the Subcommittee is well awme, both the trial court and appellate 
court accepted the methodology used by Dr. Allan Lichtman, as one ofthe experts in N",pper. 
Toe court explained "[a]ll of the experts used ecological regression and extreme case analysis to 
study the voting behavior in the circuit and county judicial elections. The experts in this case 
used substantially the same techniques that were approved (and :relied on) by the Soprcme Court 
in Gingles." Nipper. 39 F.3d at 150S, n. 20. In the statistical aoalysis he pcrfonncd for the 
Commission, Dr. Lichtman used those pm:ise methodologies -<eological rcgn:ssion and 
extreme case analysis. Indeed in Nipper the District Court adopted Dr. Licbtman's statistical 
estimates as findings of fact, Nipper, 39 F.3d at 1506. The Appellate Court then found racial 
polarimtion in voting, Nipper, 39 F.3d at 1537-41, but ultimately determined that the plaintiffs 
w= not entitled to relief "because none ofthe remedies the appellants propose could be 
implcmeoted without undermining the administration ofjustice.." Nipper, 39 F.3d at 1S46-47. 

In response to inquiry number 10: In ~onse to request number IO ofthe Subcommittee's 
third request for information, there was no "violation• oftlu, Commission's Administrative 
Instruction 1-6, §14.06. Seecxpienationabove. 

In response to inquiry number 12: In response to request number 12 ofthe Subcommittee's 
third request for information, because no changes were made to the draft report, which would be 
deemed "substantive" within the meaning ofthe guidance provided by Commission 
Administrative Instruction I-6, § 14.08, there was no additional "expedited legal sufficiency 
review." 

AfkctedAgency Review 

In response to inquiry numberJJ: l apologize that a copy ofthe cover letter and enclosures sent 
to the Office of the Governor ofFlorida were not included. Those documents are attached and 
can be rcfereoced at Bates #s 000518 to 000S48. 

The Commission addressed the interpretation ofAdminis!Iative Instruction 1-6, § 15.02 in its 
prior letter dated July 9, 2001: "The time fnunes noted in this Administrative Instruction provide 
guidance to the staffon when the staff should finish its work in this area of the project. It is not 
intended for thfl public; nor does it create an eotitlement ofa thirty day review period for 
agencies.• Again, this phrase, which clearly suggests that the staff should complete the affected 
agency review in 4 weeks, should not be read to imply that the affected agencies have 4 weeks to 
submit comments. The Commission has interpreted this rule to imply that the agency or 

1 Nippu v. Smilh involved judicial elections. The Nipper court rccognimi ''there an: significant diffcrcncu between 
lhe legislative and judicial an:as", and that "[l)he unique nature ofjudicilll election" has its own special set of issw:s. 
Nippu. 39 FJd at IS34-3S. The Court continued "[i)n sum. the factors to be considered in the totality oflhn 
cimimstances {the test required under§ 2 of the Voting Rights Act of 1965 and the Supreme Court's landmark 
decision in Thornburgv. Gingles, 478 U.S.30, 106 S.Ct. 2752 (1986)} must be modified to account for the unique 
fcalllrcs SUJToundingjudicial elections:• Nipper, 39 F.Jd at 1536. Since the Commission's Voting Rights Report did 
not involve judicial elections, Nipper"s discussion oflhc elements ofproofrequired injullicial eleclions is of 
marginal relevance. 
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agencies receiving documents have some undetermined amount oftime, which is less than 4 
weeks, to return comments to the staff, so that the smne staff can complete its work within the 
suggeatcd4 week window. 

In rupor,se to Inquiry a: The Commission perfmmed innum=-ahle tasks while working on 
•afrecled agency issues" - includina, but not limited to, mviewing the report for specific 
references to affected agencies and/or individuals, preparing cover letti:rs for each agency and 
imlividual "affected" by the report, mailing those letters out to affected agencies and individuals, 
collecting responses from affected agencies and individuals, and incorpomting comments into 
the draft report. 

111. ,upollSe to inquiry b: On_ or about May 16, 2001, mcmbm ofthe Commission staff 
informally began the affected agency review when dm:cted by team leuders to list the pages of 
the report, which related to individuals or agencies in their l!iCBS ofICSpOnsibility. 

In response to inquiria c an4 d: Comments m:cived from the affected agencies weic 

consideted and a memorandum, which included changes, was presmted to the Staff Director and 
the Comnisllioncrs on June S. 2001. Please see encloml copy ofthe mcmonmdum dated J1111117, 

• 2001, at Bares ##s 000549 to 000555. 

All ofthe contents ofall the pages of the ieport on allep votin& im:aulmities in Floridado mt 
"pertain" to the Office oftheGovemorofFlorida. The Office ofthe SupervisorofElectinns.of 
Leon County made a reasoP!lble request for an additional two pages, which diiectly·telated to the 
actions ofthe Leon County Supervisor ofElections, end we granted that xequest. The 
Commission sent the Office ofthe Governor ofFlorida those pages which .specifically related to 
him and his actions. 

Public Disclo3un Policies 

In nspo11Se to inquiry number 14: All documents related to the policies regarding the 
Commission's public disclosure of reports, or draft reports, have been previously submitted to 
the Subcommittee. 

In respollS,: to inquiry number15: The answer I provided in our July 9, 2001 lettcr to the 
Subcommittee was fully responsive. Since that date, no documents have been cn:ated or have 
otherwise come into the custody, control or possession ofthe Commission. We have no 
additional documents pertaining to the premature public discloswe ofdraft reports, including 
documents relating or referring to McKinney & McDowell Associates. 

111 response to inquiry nwnb,:r 16: l spoke to the General Counsel to determine whether an 
investigation to identify the source of the leak might be productive and, ifso, the best course to 
proceed. I specifically asked him whether he had encountered leaks befi= and, ifso, how he 
tried to address them. The General Counsel noted that a number of months earlier, a 
memorandum he sent to his staff had appcan:d in the Washington Times. In determining how to 
proceed, he realized that about all he could do was ask each individual who had received a copy 

L 

https://SupervisorofElectinns.of
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ofthe memorandum whether he/she was the culprit He had concluded that such an approach 
w01lld be ineffective. The General Counsel and I concluded that any effort to ideotify the . 
individual or individual& responsible fur the lak would only be demoralizing. wastef\11 and 
ineffective. Additionally, as I noted in my earlier responses, I lcamcd that earlier aggressive 
efforts to identify individuals responsible for leaking documents complctdy failed after a 
collSiderable expenditure ofresources. In light ofthe above,, I gaw a full report ofmy efforts and 
conclusions to the Commissioners at DID' July meeting. lbe Commission eodorsed my decision 
pertaining to the fruitlessness ofefforts regarding the draft ICpOrt. l have not received any 
information about the source of the leak. 

The July 10, 2001 Request for Information 

In raponse to the S111H:ommittee's discussion ofProfasor Lkhtman's dllla: The Commission 
remains pleased to answer all inquiries regarding the employment ofDr. Lichtman as an expert 
consultant. Other scholars across the nation have been able to easily download this information 
and recreate and confirm the results ofDr. Lichtnum's analysis. However, es stated in the 
Chmperson's Jetter, the Co~ionis willing to ask Dr. Lichtman to mab himself available to 
the Subcommittee in order to respond to any questions .it may have n:gBIWl!g the data he relied 
upon 1111d the statistical methodologies he employed. 

In raponse ID inquiry number 1: Enclosed fmd all additional documents related to the 
employment ofDr. Lichtman, indicated by Bates #Js 000556 to 000566. The Commission has 
also rcproduced the Bates-stamped pages on which information had been redacted in the last 
submission- now the word "REDACTED" has been wntten-wm=information was rcdactcd. 

In rt!SpOnse to inquiry munber la: The Commission hired Professor Lichtman because he is a 
nationally-recognized scholar and expert who is preeminent in his field. Dr. Lichtman is a 
Professor ofHistory at American University in WBShington, D.C. He received his Ph.D. from 
Harvard University in 1973 in History, with a specialty in Quantitative Analysis ofHistorical 
lnfonnation. Dr. Lichtman is the author ofnumerous books and articlc:s on political history, 
quantitative methodology and the application ofsocial science methods to voting rights issues. 
He bas been a_consultant or expert witness in more than sixty federal voting rights and 
redistricting cases. Dr. Lichtman has worked for both plaintiffs and defendants in those cases. 
He has worked on many cases for the U.S. Department ofJustice going back to the early 1980's, 
spanning several different Presidential Administrations. Dr. Lichtman has walked for both 
Democratic and Republican interests, including the Republican Redistricting Task Force in 
Massachusetts in the post-1990 redistricting and, very recently, Mayor Guiliani's Charter 
Revision Commission within the City ofNew York. Dr. Lichtman applied to the analyses 
conducted for the Civil Rights Commission the same methodologies he used in numerous voting 
rights cases, and the same methodologies that have been accepted by the U.S. Supreme Court in 
its landmark 1986 voting rights decision, Thornburg v. Gingles. 

As for his work in the matter of Coyner v. Harris, the Commission placed it into the context of 
the more than sixty federal voting rights and redistricting cases for which Dr. Lichtman was 
either a consultant or an expert witness. The Commission was satisfied that Dr. Lichtman's work 
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on Coyner would not conflict with the analyses he would be conducting for the Voting Rights 
Project. Dr. Lichtman signed a disclosure form stating that he, too, believed a conflict did not 
exist. 

Jn ruponse to inqui,y number lb: As part ofthe hiring process, Dr. Lichtman was interviewed 
by two Commission staff anomeys. Dr. Lichtman was asked during the interview process 
whether he had WDikcd for any political party's 2000 Presidential campaign-which would have 
caused him to be removed from further consideration. Dr. Lichtman said he had not. He did 
make it clear, however, that he had worked for both Democmic and Republican interests in the 
past, and he discussed what those interests were. While neither attorney specifically recalls all 
the interests Dr. Lichtman mentioned during the interview. both a.ttameys said the issue ofDr. 
Lichtman's working for Vice President Gore approximately six yCBIS ago may well have been 
discussed during the interview. 

hi rupanst! to inquirit!s nwrwrs I b (i) aNl (~: As was stated in response to inquiiy number 
lb, as part of the hiring process, Dr. Lichtman was interviewed by two Commission staff 
attorneys. During that interview process, Dr. Lichtmm made it clear that he had worked fur both 
Democratic and Republican interests in the past, and he discussed what those in1=ts 
were. While neither attorney specifically xecalls !Ill the interests Dr. Lichtman mentioned during 
the interview, both attorneys said the issue ofDr. Lichtman's working for Vice President Gore 
approximately six years ago may well have been discussed during the interview. As to why Dr. 
Lich!I!Wl was hired despite bis having worked for both Democratic and Republican 
interests in the past, please see the Commission's -response to inquiiy la. 

The task given to Dr. Lichtman was to determine themcial impact, ifany, of the bal}Qt spoilage 
which occurred in Florida He succeeded in performing the assigned tasks. 

In Tt!SJH1lfSt! to inquiries numbers 2, 2. a.i. I ii: Dr. Allan J. Lichtman is a not= scholar with a 
specific expertise in the aiea ofstatistical analysis that was best suit= for the Commission's 
investigation into voting irregularities in Florida during the 2000 presidential election. He has 
worked for members ofboth major political parties, though he did not perform services for any 
presidential hopeful during the 2000 election cycle. He has substantial experience, superior 
qualifications, and impeccable credentials. After considering the advisory services the 
Commission required, the time it would take for an expert in the field to perform these services. 
as well as Dr. Lichbnan's customary hourly fee, Mr. Hailes determined, in cnnsultation with the 
Commission's Human Resources Department, that Dr. Llchtnian's hourly fee (applied over the 
projected number ofliours it would take to perform these services) would far .exceed the 
maximum allowable pay computed at the tenth step ofthe GS-15 level in the General Schedule. 
The Al suggests. in part, that the maximum amount of compensation for a consultant or expert is 
GS-I5. step I 0. In order to secure Dr. Lichtman's services for this investigation, Mr. Hailes 
recommended that Dr. Lichtman be compensated at the tenth step of the GS-IS grade, since that 
amount would more closely parallel "equal pay for equal work" than the general computation at 
the first step of the grade in the General Schedule at the GS-11 level. 

In determining the appropriate rate ofpay for Dr. Lichtman, Mr. Hailes applied the criteria listed 
in the relevant provisions of Administrative Instruction 2-15, both,with regard to compensation 
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and procedun:s. His recommendation is consistent with Commission practice in the appointment 
ofexperts. I agreed that the exception was justified, 

In response to mqau;y n,unber /vii: There were no questions concerning the appropriateness or 
propriety ofDr. Lichtman's appointment as an expert or consultant for this project, pllillWlllt to 
Administrative Instruction 2-15, section 8.03. Accordingly, the Commission did not seek OPM's 
prior approval before retaining Professor Lichtman. As statm inprevious Commission 
responses to the Subcommittee's inquiries, Dr. Lichtman \WS engaged as an expert for this 
Report due to his recognized expertise as a professor, scholar, rcsean:hcr, and consultant in the 
area ofvoting rights. Dr. Lichtmnn's experience includes projects for the Republican Party in 
Massachusetts, as well as the Democratic Party in Michigan. He has also been involved with 
voting rights cases on behalf ofplaintiffs and defendants, and IIIIDl:yzing a variety ofvoting issues 
occumng in Florida, Mississippi, Illinois, Alabama. North Carolina, Maryland, Connecticut, 
New York, South Carolina, Texas, and other states. Dr. Lichtman's profcssiolllll baclcground did 
not create cause for alarm in the Commission, nor should it gmcmtc 1mnecessary concern among 
the Subcommittee's member... Indeed, his experience serves to complement his overall level of 
skill. 

In responst! to Inquiry numbers 3, 4, and 6: Pursuant to items 3, 4 and 6 ofthe July 10, 2001 
letter, the Subcommittee requests the backgroond data upon which DI:. Lichtman based his 
-statistical analysis and his methodology for doing his analysis. As the Commission explained in 
the July 16, 2001 response, this information is contained in his report, a complete copy ofwhich 
has been .given to the Subcommi~ or is referenced in his report so it is easily accessible by 
anyone reading the report. The Commission has no other dim ofbackground data upon which 

~~ Dr. Liclitman~basedhisrcport in its posscssiOJ1. A:;cxplainedinthc.Chauperson's letter, the 
Commissio~is willing to ask Dr. Lichtman to make himself available to the Sub-Committee for 
any consultation the Committcc might require. 

We l:IUst this,provides the Subcommittee with the information it needs to pcrfonn its oversight 
functions. All documents were produced by the Office ofthe Gcncml Counsel, unless the 
attached production log indicates othe.rwise. 

Les Jin 
Staff Director 

Attachments 

cc: The Honorable Jerrold Nadler, Ranking Member 
Mary Frances Berry, Ch~rperson 
Cruz Reynoso, Vice Chairperson 
Christopher Edley, Jr., Commissioner 
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Yvonne Y. Lee, Commissioner 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Comm_issioner 
Abigail Themstrom, Commissioner 
Victoria Wilson, Com.missioner 

L 
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USCCR DoglMENTPRODUCTION LIST: 
NON OGC DOCUMENTS1 

July 30, 2001 USCCR Response to Subco~ 

BATES#S NAME OF DocuMENT SOURCE 

000001-000005. Social Scioncc Analyst position dcsc:ription HRD 

OOD006-0000D8 Resume ofDr. Rebecca Knus Dr.Kraus 

Documents rela!ed to the employment ofDr. Allan J .. Dr. Uchtman, 
Lichtman HRp 

1 USCCR offices: "HRDn: Human Resources Division; ""OGC-: Office of lhe Genaal CoWlSl:I. All olhcr doi:umer,15 
(unless otherwise specified) originated in OGC. ' 
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·USCCR DOCllMENT PRODUCJION LIST: 
NON OGC DOCUMENTS

1 

J1111e 21,Z00l USCCR Documt!nb.Sulnni11m ta the .U.S. Senate Colff1llittn an Rllla 1111d 
AdminlstralfDn during tatllnDnyfrom Clraitpu.son Mary Franca an,y. The Oft"ice of the 
StaffDin:ctor submitted all doc:uments to the Sellllle Committ=. 

Jilly 9, 2001 USCCR RespoMe ta Sabt:ollllnitln 

~ NAMEQFDocUMENT 
000001-000003 Supplcmmbl S!mmmlon Usc:c:Rpnn:cdun:s 

p<rtainlng to the Florida Volin& Ri&bls Rcport
Dr. Muy Frmccs Bary, Chmpmon 

000009- 000010 3/1/Dl lc!ll:rto Govauor Bua limn 
0w,petsan Baly. dlsamiD1 Flarida's plans 
lilr cli:etian n:fona 

000011-000033 4/13/01 USCCR m=tlng lrlllSaipt 

000034-IIOII03S 6111/01 Lcllcrto 1111: Emtm-oflhe New Yark Tmscs. 
ftom Les Jin. Slllfl'Di=tor 

000D37 6111/lll lcllu IO La Jin. from CammissiOOQ" 
Abigail Thems!rom 

00003& 6/11/01 fflCIIIOl'IDdum to I.cs Jin. fium CllUlie 
l'onticdli. Special Asslstllm IO Cammissiuncr Rllssell 
ltmmhaugb 

000039 6112/01 memo,andum to Cornmi!siom:r Thcmstroln, 
lromLcsTa 

000040 6112/01 memorandlllll to Cbarli• l'Dllticdli from Les Jin 

000041 6/12/01 manorandum to Edward Hailes. Jr~ Gmtrlll 
Couns,:I. from Commissioner Ri:dc:nbau&II 

000043 6/18/01 mcmonmdum to Edwud Hailes, Jr., from 
Cammissiancr Tbanstrom 

00004B-000049 6/20/01 memorandum lo Los Jin from Commissioacr 
Themstrom 

000051 6/20/01 mz:morandum to Cmmnissioncr Rodenbaugh. 
fromLosJin 

000052-000054 5/12/00 minutos afmantbly USCCR mci:liog 

IIOO0SS-000067 6/8/01 minutes ofmoothly USCCR meoting 

§9!.l!!g 
OSD 

OSD 

ASD 

OSD 

CommiJslol>ct 
'I1u:mslruai 

Cllllllllissioaer 
Raleabaasb 

OSD 

OSD 

Commlsslon:r 
R=cabaugb 

Commissim= 
lbcrnstrDm 

CommissiDllcr 
Tbornsttom 

OSD 

ASD 

ASD 

1 USCCR offices: ~oso•: Offic• of the StaJTDim:lor; ~ASD": Administrative Services Division; "OGC": Office or 
the General Counsd. All other documents (unless otherwise specified) originated in OGC. 

78-674 D-5 
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the Commission's 1illlure ID nspond fiilly ta the Subcocilmittec's requests do not give the 
Subcommittee a sufficient basis to conclllde that the \Vlltk ofthe ~filt~the 
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•: __.._, .: • llq,mt.-inacc:iisibilitto·:t~mollm's·oftbe dc:mlls ailbe·study camed 0utbythoo"""P=1' : • ..... ·:·· 
• •• ICl2ined by !he CommissioiJ.. madcquiife'tiMfw -Clit"dcfmic and degradeu l:llllCCDIS, ihe denial of . ' 

-·· rcllMllt portionll ofthe·FlaridaR.epartiaaffecb,dagencies far=iionse, and, most.ti:c:i:ntly, • 
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. .. • .. 

·de~~~~=:ee~:!~~2~ 
limir~ty~"all~tela~otm'ttmigtoM<1~&~ll 
~-n The Commission produced no dOCllmcnlS n:lating or referring to McKillllcy & 
McDowell Associates, saying that the Commission "ha[sJno additions! da=ncnts pertaining to 



127 

•tbsH01\bi:ablc:MalY Fnni:cs·:Beny. 
:.ADg111t 21. 2001 
·Pap2of4 ........ . . ··-·· .:. 

fii::t;?~::t~t~~~.~0~~~ ,; 
•• .. . : • • Tfie•Coulmissian.'s·respanse and its filllma10pioiluce1Jidacuinentimq~ ~ io •• 

··:: b'ci ddiberate attmnpt to canceal fimn the Subeommittr:e evidenco that tho Commission bu 
.:;0:spe111appIOprlated.fundsonMcK,jmi:y&;McDowellAssoc:l11e1inaxccssofthosc:pmuitted ••• 
_umterits~onanthmity. Am:anfm:ticlebythaScrippsliowartl~c:wsSenic&npmts •·· 

thatdoc:uments-tbae-wm-ansponsive.u..thc:.Subeommittee~ucquestexist;:and:t11atthasD.. -: . .. ••• 
dDcUlnm!S rafiect payments to McKumey & McDowell Aisociaras that "are lilbtcithaiii!ouble . 
the amount tbat:tu.pmel is.allawcd to payto outside consultants,.accoidingto th&iequmments 
ofits 2001 spendmg allocation irom·Ccmgress." 

~:t:~~=~~E:~~:::!~;t~to- ··-
million appmprlal:ion, "that not to exc:ccd SS0,000 maybe: used. ta employ coil$llltantS." Fcdc:ral 
Faruling. 'F"l!C81 Year 2001.Pub.L. 106-553.114 Stat. 2752, 2762A-98 (2000). As yon also 
Jamw. thc:.unauthmizc:d c:xpendi1uB ofappmprl_ated funds is subject~ crimiualpcnal1ic:$. .~ 
·31 U~.C. §'-134-l(aj(l)(A) {praliibl.th:lg~fn~ of"theam.ount availablc:m m ,· 

•.. approprllltiim); 31 U.S.C. § 13SO (impcsilli: a fine ofnot more than·SS,000. mqirilomni::m fur !lilt 
:: mo:re than 2 y:ars. or both fonioh!ions of~lU.S.C. § 1341(a)}. 

.· rt=-=::rm&Jrn}IVlll~ · 
• ::::=¥o\1mit the scope ofthe request, however, the Subcommittee mqllircs only those • •• . : 

• documents rcspansivo to the: n:qm,st that w=created bll or a&r October l, 1998. The 
._;·Subcommittee also requests the: pxoduction at~ same lime ofany and aU dac:uments t=lafed to- •• 

•tht rei;ention, employment. orpaymenl ofany col!Sllltants DT contractors during the: same time: 
.period, mcluding imy docummts discussing the legality OT propriety ofpayments to consultants 
or contrad:crs. 

-Flii!illy;although tlic: Subcommittee: bad.ptm0\lsly asked 'for a limited prodliction of 
docu:mmts related to Professor Allan Lichtman, the Subcommittee now asks that youprodac,: all· 
docmnents n:la:tcd to orrc:femng to Professor Lich!mlm, including any documents containing ilTIY 
reference to the retention ofDr. Lichtml111 as an intennittent employee as a GS-1S. According to 
documents alJeady produced to the·subcommiuec:, Dr. Lichtmm's usual rate ofpay as a 
consultant is S2400per day-morc:than six times lhcratcofpayofa GS-15. 

In addition, the Commission's conclusions regarding its "defame and degrade" rc:vicw are 
.plaiilly inconsistc:nt with its raiuest that the Attorney General conduct an investigation. 
According·to documents already produced to the Subcommince, the Commission's definition of 
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0000000 0000 

.'."ctefiimeimd~-~ui~g~-~~-~1~-.:~ot~f;;.i;-ims. 
'.ll!ilii;atingtbat-a personliascommittedmillogal rd' and "l&ptions ofradal. ethnic.-~.aex 
.·-~~ifthe discrimination is not illegal." Wilhiespect to public officials; auc:h 

illeptioniC!'""di:iiu'nll'illy':'iftliiSy·iJljitte-thc:oflicial'si~cminthe i:;ommw:lity. --~>.n ... ... ., 
:· :Fmally,,apemiiiiUOCltlfiablil m:a;Comniissfolinport whm '.'in li&hf cifall 1he circmristams. it 
:~ is pmbablcrthm: du!t:ommllllity1:0ali!,·~ff the dcfimiise as the_':'bj~_ of'i:riticism... ;.,. .. _ 

••• • • : -~~~~~~:~:~ti~--~t~Go~~~-s~otS~:~i · . · · 
• • Fllinda,; lht: Commlssicrn f'am:lllno ."da&me and~- issues 1lZldcr its definitions. 'Pmefore.- -· • 

in lighr ofthe Cmmnisslon's conclusions thlr: thinwas no cwidance ofillegal acts Viitn :rapa:t to 
an iderllifiable par.ian Of allegations ofdiscrlminatirm - !eplorillegal - please pzgvide a 

•complete explmetion o!tbe basis for :your request that 1h11 Attotney Garimal conduct an 
•invmgation ofcvidmcc that ygu have ah=dy conclamd wes not evidence ofillegal eollduct or,; 

tot thJ.t matter. disl:rimination. 

The S~tt=also~c~that 11=·eommissi011 amltnrily cli&ri:~ its 
• ~Admini51Iative l'mtnldilllll (""AJs"). Pmmmably, the.Alli vn:re developed tu pn,Vjdc lhc: 
..Commiaion with ml Didcrf:y mdlXi#-c:ffc,;live meallS D(Cllllductiq its b\lsmess, mid~ give at 
.. leasto~Ccmrmisaianms a basicundustamting ofthcpmcas by which thcC~ 

:c:ondllcts its work. 'lhe S11ff'Di=tor's JUly30, 2001 kmr, howlm,r, claimed that it is 
·~." p=iiissiblc for tlic"Comtrmsian. to "mvdifyor deviatB mim[the Adminis!ralivc lns1mi:tians} !fit .::·: 

·fulfills me mission afthc Commission;" Pl.c:ase explain haw Iha '"dc:vim[ionsJ and • 
modif[icationsf' from the Als, 115 set forth in thD Subcommittee's .July 20, 2001 letter, "1iillillcd 
the missian ofthe Commission." Also. please ptoeius:e alldocmnc:nts Idating or reu:tting to the 
-dmsion ofany person to "'modifyor deviate'" from the Aisin c;onnection.with the Florida . 
Rc:pott. 

P:mally. the Subcomraittc:c: is concerned that the publication of the dissent in an-appendix 
is not consistent with past Commission practice rega:ding the publication ofdissenting views.. 

•'Ihcrc:t'ore, please: PIOd.uce all documents relating or refming to the public:aticn ofthe:{dissenting 
. view& with ~t:tothe Floridahport. Please also provide: all documents related t0tb= 

publication ofdissmting views since Oc:tobe:r 1, 1998. 

With the: exception ofthe documents related to McKinney & Mc:Dowoll Associates, 
please produce all documents and information responsive to this tequest not l.atc:-r than Tuesday, 
September 4, 2001, to the Subamimittee on the Constitution office:, H2-362 Ford House Office 
Building, U.S. House ofRcpresc:ntativcs, Washington, O.C. 20515. 
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-'IboBonarabie?,,JaryFtmCCS~ 
/August11. 2001 . . ... 
• ··"Pqe4of4 •... :_· 

...:. 
•:i:ryi,i111avc· linyquesti.cms•~ this ri,qUcst, plma contact StihcommittceChief 

Caimsi:l Brad Clantfnl at 202-226-7680. 

·Slncc:rely._ 
'• .• 

..•.. ----~::· .·:·:~.,('
.····:_ ·--~-- . 

.. ·- .. •• • _: Chabot · ... .
••.· 

Chairman ... Subcommittee cm tiie Canstitilliim. . • 

~;'.~t~t~I~:t,~\?~~~~f::~;~:;;i!~\:·;:.:::::_:·~::>~:~:}:~~~~i.:{~:;:::;:;~1;;:~~:-.t~:~~~~:;~~f.L;~j~~~-;~;;., 
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INTED STATES 624Nlnl!ISIIWt,N.W. 
COJallSSl0NCIH Washing!Dn, D.C. 20425 
CMLRIGKTS 

August 28, 2001 

Tho Honorable: Steve Chabot 
Chairman Subc:ommittc:c on the Constitution 
Committe= on the Judiciary 
2138Rayburn House Office Building 
Washington, D.C. 20515-6215 

Re: Fourth S=t ofInquiries from House Judiciary Committ=c;'s Subcommitti:= on the 
CCIISlitution .. 

Dear Chairman Chabot: 

I have: asked Staff Director Les R. Jin to respond to your lamst reqw:slll c:oncerning the 
~ IIOd operations ofthe Commission. We w=lcomc your questions, but I must say that 
I n:main puzzled mid disappointed by the Subcommittee's apparent laclc ofmtcrest in the actual 
Sllbstance ofthe Commission's report, "Voting Irregularities in Florida During the 2000 
l'Rsidential Election." I am eiso troubled by the filct that members ofthe: pn:ss receivi:d your 
la!est correspondence and obtained commarts from your staff, and then contacted my office for a 
response before I received your August 2.lst li::ttcr. 

I have the: di::c:pest respect for the oversight rcspollSl"bilitics ofCongteSS. However, I 11111 
concc:mcd that the Subcommittee continues to criticize the agc:ncy for 110t producing documents 
wi: have already produa:d, or for supposedly not providing infonnation thst is in the documc:nts 
already delivered. This criticism, combined with Cil'ODCOUS complaints about the Commission's 
intmml procedures, and appllICllt disinterest in the report's discussion ofthe serious problems 
that faced disabled and minority voters in Florida, is worrisome. We become concerned when 
unwmnmted criticism of the agency seems to result from the selection ofprojects or the • 
conclusions reached. We know you agree with us that any inlc!fen:nce with the statutory 
independence ofthe Commission as a watchdog over civil rights in the federal government mllSt 
be avoided.. 

We do not know how the Florida report was prematutcly disclosed to the press and arc deeply 
chagrined that it occurred. Furthermore, every Commissioner had full opportunity to access 
~mything the Commission has in its possession or had available on the details ofthe study 
carried out by Dr. Lichtman for his contribution to the Florida report. The staff reviewed defame 
and degrade concerns in compliance with our usual procedures and statute and regulations. 
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Affected agencies were provided an opportunity to review and respond to portions of the report 
in compliance with our usual procedures. Some, including Seerelaiy of State Katherine Harris, 
chose not to respond. 

The agency has not suppressed any statement by any Commissioner including the dissent to the 
Florida report, which the Commission decided could not be published in the usual pllll:C for 
dissents because to do so would violate our statute. We arrived at a solution to publish the 
material submitted in a Senate hearing that included the dissent in the appendix. This way. it 
cquld be published in the public interest, without violating the law. As you know, our reports arc 
prepared by civil service staff: But each Commissioner has tilll opportunity to discuss the wmk 
in progress with staff and to make suggestions about sources and experts. Tue proln"bition 
against using uncompensated services I am told applies ecmss the government in the name of 
accountability. We have submitted documents previously and arc submitting additional ones 
today, in response to your latest request, supporting these conclusions. 

The Commission, like other government agencies has contncts with private firms and could not 
function without them. in the absence ofhuge increases in staffing. Also, govcmmcnt agencies 
as you knl:lw arc encomagcd to maximize privan: sector contracting. The law draws a dear 
distinction between consultants end contractors as has our appropriations bills. As the 
govcmmcnt's principal watchdog over civil rights policies, we arc pleased that we have been able 
to hava a public relations services contract with McKinney and McDowell, a finn that is WOIIIIID· 

owned, minority-qwned and certified under criteria set forth by the Oeneml Snrviccs 
Administration (GSA). We executed the contract with McKinney and McDowell in order to 
utilize a cost-effi:ctivc way ofachieving one ofour most important funl:tions. 

As a study Commission, without sufficient outreach and public dissemination ofour wmk we 
would be totally ineffective. We cannot inform the public ifwe do not possess the ~Is to do so. 
McKinney and McDowclrs expertise has permitted us to perform our public service func:tion 
more effectively. • 

Ifyou have any additional inquiries, we will be pleased to respond to them. 

,·~0~✓~, 
M~·Franccs (ercy 
Chaiipetson 

·- cc: The Honorable Jerrold Nadler, Ranking Member 
Ciuz Reynoso, Vice Chairperson 
Christopher Edley, Commissioner 
Yvonne Y. Lee, Commissioner 
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Elsie M. Meeks, Commiss~oner 
Russell G. Redenbaugh, Commissioner 
Abigail Themstrom, Commissioner 
Victoria Wilson,• Commissioner 
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UNITED STATES C0111118S10N ON CIVIL RIGHTS 
W-GTllll,D.C.:IM2S 

DA'ICI! 0f ffAR' IIIIIECTCII 

August 28, 2001 

The Honorable S~Chabot 
Chahmm 
Subcommittee on the Collstitution 
Committee on the Judiciary 
2138 Rayburn House Office Building 
Wll3bington, D.C. 20S15-621S 

Re: Fourth Set ofInquiries from House JwficiBIY Committee's Subcommittee on the Constitution 

Dear Congressman Chabot 

Chaiiperson Mary Frances Bcny has asked me to respond to the second part ofthe inquiries 
cmi1l!inedinyourlett£rofAugust21,2001. 

The Commission remains pleased to answer all inquiries regarding the employment ofDr. 
Lichtman as an intmnittcnt employee. It bcaIS repealing thst the Commission bixcd Professor 
Lichtman because he is a lllltionally-recognized scholar and expert who is preeminent in his field. 
He has been a consultanl or expert witness in more than sixty federal voting rights and 
redistricting cases. Dr. Lichtman has worked for both plaintiffs and defendants in those cases. 
Dr. Lichtman has wolked for both Democratic and Republican inti:rests, inclwfing the 
Republican Redistricting Task Force in Massachusetts in thepost-1990 redistricting and, very 
recently, Mayor Guiliani's Charter Revision Commission within the City ofNew Ymk. 

The Commission rcquesti:d, received, and reviewed. the required documentation regarding the 
selection, retention and compensation ofDr. Lichtman. The Commission followed its • 
procedures and requirements relating to the compensated setVices ofDr. Lichtman to ensure 
compliance with the Commission's statutory provision on employment ofexperts and 
consultants. 

Your letter indicates that you "previously asked for a limited production ofdocuments related to 
Professor Allan Lichtman" and the Subcommittee now asks that [the Commission] produce all 
documents related to or referring to Professor Lichtman, including any documents containing any 
reference to the retention ofDr. Lichtman as an intcnnittent employed as a GS-15." I am pleased 
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to rqiort to the Subcommittee that the Commission prcvio11Sly provided more documents than 
perhaps your previous request contemplated. Indeed, the Commission praviously submitted to the 
Subcommittee the totality ofdocumi:nts ~ its possession n:lating to or refetring ID the retmtion 
ofDr. Allen Lichtman. The documents wen: generated in the routine course: ofsc:lecting and 
retaining Dr. Lichtman as an intennittent employee in an expert amsultant position. We are 
submitting all ofthese documents again with the hope that the Snbcommiltl:e will not further 
suggest that the Commission is disregarding the Congress' constitutional n,spollSl"bility to 
conduct oversighL Since your last request, Dr. Lichtman has prqiared a supplemental analysis of 
the dissenter's submission to the U.S. Senate Committee on Rules and Administration that, 
although not requested, is also included. 

The documcntll previously submitted to the Subcommittee and now submitted again demonstrate 
that it was appropriate to retain Dr. Lichtman at the maximum llllowable level ofpay. The 
documents support the ratiollllle of the Commission to compensate Dr. Lichtman at the tenth step 
ofthe OS-15 level in the General Schedule, as opposed to the first step ofthe grade in the 
General Schedule at the OS-I level. The Subcommittee's suggestion that "Dr. Lichtman's usual 
rate ofpay as a consultant is$2400 per day-more than six times the rate ofpay ofa GS-15" 
actually bolsters the Commission's appropriate determination that he should be compensated at 
the maximum and not the lowest allowable level ofpay. lt is not unlJSUII). ofcourse, for the 
Government to compcusalc a skilled individual 111 the maximum mte though it is less Ihm the 
usual rate ofpay for that individual. 

You further ask for "a complete explunation ofthe basis for [the Commission's] request that the 
Attorney General conduct an investigation ofevidence that [the Commission !las] aln:ady 
cmcluded was not evidence of illegal conduct or, for that llllltter, discrimination." 

Despite the considerable expenditure of Commission resoun:cs in responding to previous 
requests for documents, it appears that the documents that have been fonvarded to the 
Subcommittee have not been helpful to your oversight n:sponsibilities. This question about 
"evidence ofillegal conduct or, for that matter, discrimination," shows a fundamental lack of 
understanding ofthe role ofthe Commission, and the differences in its defame and degrade 
requin:mcnts and its ultimate duty to make findings and n:commendations. The Commission is a 
factfinding agency. The Commission does not adjudicate violations ofthe law, hold trials, or 
detmninc civil or crimilllll liability. The Attorney General has the ICSpOnsibility to enforce the 
Voting Rights Act of 1965, as amended, which prohibits intcntiolllll and unintentional 
discrimination. For CXlllllplc, the Commission has been clear in pointing out that tindenillbly 
large percentages ofAfrican American voters were more likely than white voters to have their 
ballots rejected in the Florida 2000 presidential election. In stating this finding. the 
Commission's report does not identify a single public official for "illegal conduct or, for that 
matter, discrimination." Instead, the Commission, under.itanding the pUipose end reach ofthe 
Voting Rights Act, as amended, recommends that lhe agency authorized to enforce the Act 
should examine the evidence uncovered by the Commission to determine whether violations of 
the law occurred. 
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As stated in my July 9, 2001 lettcr, and repeated in my July 30, 2001 letter, all n:levant defame 
and degrade procedures and requiremi:nls were followed, and all relevant Administrative 
Imtructions as well es intcmal documents were relied upon in determining whether thi: draft 
report tended to defame, degrade or incrimiIJate any person. The internal documimts offcml 
guidance. examples, definitions, and analyses ri:garding 1hc precedent by which the Commission 
has determini:d whi:thi:r any of its publications ti:nded to defami:, degrade or incriminate any 
per.ion. 

Thi: Commissioo is allowed to us=, without triggering statutory defame and degradl: 
requirements, evidence more critical ofgovemmi:mt officials than would be pezmissiblc where 
privam persons arc involved. Generally, criticism ofpublic entities need not be lumdled under 
these procedures because ofprevailing standards offair comment 1111d public criticism of 
govermncnl The General Counsel determined, after considering the careful and compxdiensiye 
review ofthe proposed report by attom=y advisors, that none ofthe statements or evidence in the 
report concerning an identifiable public official went beyond a level offilircriticism that would 
trigger the Commission's de~ and degrade i:cquirements. 

Comistent with your previous mischaracterization ofthe pUipOsc ofthe Commission's 
Administrative Instructions, you now suggest that the Commission 'iubitrarily disregards its 
Als." I havi: been as forthcoming as possible about the authority ofthe Staff Director to modify 
or deviate fi:om tlmm if it fulfills .the mission ofthe Commission. I did not state that the 
Commission acts mbitrarily in this =·Then: has been no instance where I have ubitilliily 
exen:iscd my authority under the Commission's Als. I suggi:sted in my previous response that the 
Subcommittm's mischamctcrization ofthe legal 1:ffect ofthe Cotluniwon's Als is not supported 
by any legal authority and only serves to unnecessarily confuse"matters and lead thi: 
Subcommittee's inquiiy down a non-productive path. Your renewed attempt to chastise the 
Conimission based upon a fundamentally flawed Ulldersta.nding ofthe purpose of the Ais 
confirms my earlier predictions on this subject. Then: are no documents for the Commission to 
produce relating or refetring to the decision ofany pct5on to "modify or deviate" from the Ais in 
connection with the Florida Report. 

I am pleased to provide you with all ofthe rclc:vant documents regarding your final concerns 
abDUt the publication ofa dissenting statement in an appendix to the Florida xcport. I presume 
your final coru:em is in regard to the well-established statutory prohibition on the use of 
voluntmy services and the relationship ofthat prohibition to the appropriate concerns ofthe 
Commission regarding its publication responsibilities. No matter what others bavc done or may 
do, I will not permit the Commission to violate this statutory provision or any other on my watch. 

You may recall that in my July 9, 2001 response to you, I pointed out that I could not account for 
the process by which Commissioners Russell G. Redenbaugh and Abigail Themstrom engaged 
the publicly-acknowledged, uncompensated assistance ofnon-employees of the Commission, 
including Professor Stephan Thcrnstrom, Professor John Lott, and others to perform activities 
related to the production of the dissenting statement to the Report. I can tell you that they did not 
ask to meet with staff to give advice on the Report or suggest experts while the work was in 
progress although all Commissioners were reminded that they should do so if they bad any 
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concerns. l can also tell you-that they did not infoun me that they wished to engage expert advice 
and seek my guidance on how that may be accomplished legally. 

e-
Staff"Director 
U.S. Commission on Civil Rights 

Attai:hments 

cc: 111c Honorable Jcnald Nadler, Ranking Member 
Mmy Frances Beay, Chairperson 
Cruz Reynoso, Yice Chairperson 
C.bristDpher Edley, Jr., Commissioner 
Yvaune Y. Lee, Comml.ssioner 
Elsie M. Meeks. Commissioner 
Russell G. Redenbaugh, Comml.s:rloner 
Abigail Thcmstrom, Commi.r:sloner 
Victoria Wilson, Comml.s:sioner 
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UIITED STATES COlllllllSION ON CIVIL RIGHTS 
WAllllllffllll,D.C. :mm 

August 28, 2001 

The Honamble SlcYc Chabot 
Cba&man 
Subcommitl= on tha Constitulion 
U.S. House ofRepn,scn1alives 
112-362 Ford Home Office Building 
Wasbinglou. D.C. 2DSIS 

Deir ChainMn Chabot: 

Cwrpcaon Bcny has asked me ID respond to your questions "'ganling the opcralions and msaagemcnt of the 
U.S. Cmnmissioo OD Civil Rlghls ("Commission") in connec:tion with 011r Florida Report. 

f"mt, let me i:lmify that,. despite your assertion. tho Colitmis,inn lmsnava-de!ibcraldy allrmpt=I ID CDbCCal 
mdcoca perwnlDg to any mattcr. illcluding the services ofMcKinney and McDowcll Asmcla!i,s. In your 
plCViDus lctlcr. the Subcommlttee.sought documcms on the ptCDlllUre disclosure ofdnft reports a It mi;ht 
n:1s1e ID McKiDney and McDowell. A,, stated cmllcr, we have no doamwrts on premature dlsclosurc. Wr, me 
IIOllfforwmdingall documcnls in the Commission's possessionthalrelate ID McKinney and McDowcU as 
~ In your A'DgllSI 21st lcl!er. 

The Commission has not cxcecdcd the $50,000 llmitalion on employing collSUIIDll!S nor bavc we cxcecdcd our 
appropriation lllllhorlly. Our appropriation language provides "That not ID exceed SS0,000 may be used ID 
cmplay CODSUl!anls."1 The word "employ" used In our approprlalioo lmguage is commonly undcrstoad to 
refer only to cmpltlyees and the cmplo:y=,employer relationship. Employee. as defi=i in S U.S.C. 2105. 
means an officer or individual who is appointed under a dclegaled aulhority, is cogagcd In the pmi>rmana: of 
a Fedmil function, and is subject to the supervision of1111 officer or employee of!be Federal GOVClmlent As 
yoo bmw, employees arc subject to different laws and rcgulalions than those ofa contractor. McKirmcy and 
MclJclwell Associms bas never been employed by Ibis egcncy. The Commission bas entered into purchase 
order anangcmenls with the firm McKinney and McDowell Assoc:ims, which we are providing as well as 
otbor purchase orders from October 1998 to the prescot. This Sllbmisslon does not include interagcncy 
agreements made for the procurement ofgoods and serviees such as Lexis-Nexis and travel With the 
exccplion of Professor Lichtman. the Commission !ms no other intemtillent appointees. 

Consislcllt with olher government agencies, the Commission executes numerous pwclmsc orders for supplies 
and services each fiscal year. In fact, similar to other govemmcnt 11&=1Cies we would not be able ta funclion 
without their use. In the spirit afOMB Circular A-76 which states, "the Federal Government shall rely on 
commercially available sources to provide commcn:ial products and services"' and lhe FAIR Act of1998, as 
passed by Congress emphasizing lhe use ofcomm~rcial soun:es whenever feasib!c.3 the Commission believes 

1 Ptlblic I.aw 106-5Sl, Departments ofCommm:e, Justice, aod Slslc, lbc Jadiciaiy, Md Rdll!cd Agoncics Appropriatlon Act, 
2001, United Stales Public Laws 106'" Cong., 2nd Sc,s. (Dec. 21, 2000). 
2 Albldlmcnt 2, Cln:ular Nwnbcr A-76, Executive Office oftfie Presidcn~ Office ofManagen11:nt and Budget, Pufo1I11BI1cc or 
Caa,mcn;w Activitia (Revised 1999). 
3 Public Law 105-270. Federal Activities Inventory Rtform A<1 o[ 1998, United Slates Public Laws !05~ Cong., 2d. Sess. (Oct. 
19, 1998). 
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it IYIS acting in the best interest ofthe gavazumnt when it sought to COll!racl for public relations scrviccs limn 
tbe private sectDr. Finally, 48 C.F.R. 37.IOI(b) statu, "Bgmu:ies shall geucrally rely on the private m:tar for 
c;ommmcial scmces.b We have bcc:n advised that Ml:Kinney 111111 McDowell is a mmll, minority- and WIIIDal• 
olfflCd and dlsadvmtaged film. Furtht:rmore, we undmland that McKinney BIid McDowell is a qualified R{a) 
firm in the Small Business Adminimralion program as well as a contractor appnMd fDr use by the Ocnenl 
Servi= Administration to provide press relations to all govanmeot agimcicm when medad.. For your 
illformation, we me also fmwarding thD checks n,pn:seming Iha disbmsemenls made to McKinney and 
Md>awcll. 

The Cammmion's purchase onli:B with McKinney BIid McDowdl an, for nonpersomd scmccs. Nonpmsonal 
servicm, IS defioed.by the Fedi:ral Acquisition Regulations, ("FAR") "meaos a contnct tmdlr which the 
pel30IIDCI rendering the services me not subject, either by thD canlract's term or by the IIUDll:I' ofits 
lldillinlstration, to the supervision 1111d control mually prevailing in rclatiollsbips betwa:n the Ocnermm:m 1111d 
11s employees.n4 The FAR also slBlllthat Iha USllofmmpc:BOIIBI service cammcts an,pn,per.1 In comp11ance 
with the FAR, the Commission acquiled the advl&ory and assistnnce servkes ofMcKinney and McDowell by 
coatract. Subpart37.2, section 37.203(a) oflhe PAR states: 

The acquisition ofadvismy awl assistance savices ls a legitimate way to improve 
Oovemmentsc:rvicc:s and operations. Accordmgly, advisory 1111d assistmu:a services 
may be used at all mganizational levels to help managen acbiimi maximum effectiwncss or economy 
in their operations.• 

The Issues surroundin& tho Commission's use ofcommercial suppliers snd services an, not new. Ill met. lo 
Fiscal Years 1987- 1990 the Commission's apprnpriatioaspa:ifically stated lhat"mlt to ma:ced $20,000 may 
be used ID employ consultants: Provided further, Thal aot ID IIXl:CCd SIBS,000 may be used to employ 
tmiponJy DI" special needs appointees: ... Provided filrllu:r, Thal llllt lo exceed $40,000 shall be available for 
new, continuing or modifications ofcolllnlCtS for perfonmmce ofmill!lion-n:latcd exlanal services ...•' 

1bz:sc eamwks were insemd by the Congress in response to a 1986 n:pnrt by the Genenil Accowrting Offico 
(GAO). which crltic:lzed the Commission's hiring practices. The GAO pn:sc:nlCd its ~ during abeario& 
befan, lhi, HOU!IC Jwllcimy Conunitt='s Subcommitl= on Civil and Constitt.i.mal Rlgbls on Man:b 2S, 19&6. 
In a stalcme:nt submitted to Iha Subcommittee, the Geuenil Oovcmment Division Directnr for GAO n:pomd 
lhal,. "During fiscal yems 1984 and 198S, the Commission obliptcd a 1Dlal ofS93().291 cm 622 mission-rela!i:d 
contrm:ts...From th!, beginning off15cal year 1983 lfuougb Dcce:mber 31, 1985, !bi, period coven:d by DIii" 

mview, the Commission madll 212 nonca:=r appolnlmenls vs. 60 can:er appoinlmems. The lollll of212 was 
composed oflSl temporaries, 41 consultams, end20ScheduleCs . ..a 

• 41 CFR 37.101, TIUe 48-Fcdonl Ac:quisitionRcgulations Symm, Cbp10r I, Subdlaprcr F, Part37, Subpan 37.1, 37.101, 
Code offcdcsal Rcgulalions.
1 ~8 CFR37.203, Tltlc4B-Fcdcral Acquisitioo Rcgulatioa, Sy,tan, Chap!Or I, Sobdu,ptcr F, Port 37, Subpart 37.2, 37103, 
CodcofPcd,:ral Rcgulalioas. 
'Ibid. 
7Pablic Law 99-~91, Dcpartmcn1s ofComm=e, Justice, and SIBie, the Judiciay, and Rd.alcd Agencies Appropriation Ac!, 
19&7, Unital Star.s Public LaWi 99"' Cong., 2d. Sc:ss. (Oct. 30, 1986); 
Public Law 100-102, Depmtmcnls ofCommerce, Justiiz, 1111d Slate, the Judiciary, and Relalcd Ag,:ncia Appraprilllian Act, 
19&1, United Slllle5 Pllbllc Laws 100" Cong., Isl Sess. (Ike. 22, 1987); Public Law I00-4S~. Dcpanments ofCommerce, 
Justice, ud Stale, the Judicia,y, 1111d Relalcd Agencia Appropriation Acr, 19119, United Sbtco Public Laws 100"' Coag., 2d. 
Scss. (Oct. I, 198&); Public Law 101-162, Dcpartmtnts of Commcn:c, JUSlice, ll!ld SW.c, the Jwliciuy, m,d Rclalcd Aicncics 
Approprialicn Act. 1990, United Slates Public Laws I0l"'Cocg., 1st Sas. {Nov. 21, 1989). 
1 U.S. Comltlission on CiYil RighWGAO Audit: Hearings Before the Subcomm. on Civil and Constitulionul Rights ofthe Hause 
Comn on lhcJudicimy. 99th Cong., 2d Scss.12 (1986). 

https://defioed.by
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In light of these severe managanont problems in the 1980s, C~recognized 1he federal govamnent-wldc 
distind!ons and ftmctions of consul!Bnts amf contraGtars, and subsequently Imposed limitallons on thD 
Commission's use ofthese saviccs. The limitation on savicccon!lacts was removed in tho Commission's FY 
1991 appropriation and has not appeared in subsequent yean.9 -As you know, tho Commission's current 
appropriation does not mention the use of contnu:tors.10 Thus, your lottu's n:ference to tho Commission's 
unauthoriz.cd expcndlture ofappropriated f\Jnds is inapplicable. 

As astudy commission whose statutory duties include serving as a "liaison with priva1e group,. public groups. 
md !he media to provide clvll right$ information lo Government offieials, orgmizatlons, and the public," thc 
Commission's use ofMcKinney and McDowell n:pn,sents a prud=t management decision to eflectlvely 
illl:n:ase mid promate lbc dissemination of information nslating to our activities and publications. The pmposc 
of obtaining thc services ofany media relations iirm an: in no way~ to a simple~to improve the 
image oflhe agency. Rather, the decision n:flccts our effort ID comply with our duty to infimn the pubrn: of 
critical civil rights issues in A!ncric:a. 

Sincm=ly, 

~~ 
Lcsrm 
Staff Director 

Allllcbments 

cc: Toe Honmablc Jcnold Nadler, Rllnking Membez 
Mil)' Frm,ces Bcny, Cheitpc,son 
CzuzReynoso, Vice Chairperson 
Christopher Edley, Jr., Commissioner 
YYllllm Y. Lee, Commissioner 
BlsillM. Meeks, Commissioner 
Russell G. Redenbaugh. Commissioner 
Abigail Thcmstrom, Commlssioner 
Victoria Wilson, Commissioner 

• Pnhlic Law IOI-SIS, Oeparumnts of Commc:n:c, Justice, m,d 511te, the Judiciuy, md Related Agencies Appropriation Acl, 
1991,Unitcd Stiles Public Laws 1011h Cong., 2"' Scss. (Na,:S, 1990).
10 

Public Law 106-553, Dcpmuncnts ofComm<n:c, Justice, md Sllte, llu:Judiciary, md Related Agencies Ap~ri•tion Act, 
2001, United States Public Laws 106~ Cong., 2nd Si:ss. (Dec. 21, 2000). 

https://unauthoriz.cd
https://contnu:tors.10


140 

,.~-....,.....-...,.,,,,..._ 
=~-== 

©m.ur~;;-;-1:llli°l ;Smttll 
!lDW!t or 'RQJ£?Smmtioe.s 
COMl\llTTEEONlHEJUIJICIAIIY 

21S11il&-Houc! °"""'llt>UN"" 

WAl>IN""'"' PC 21l615-Gl6 
l202I _,-Pctmmy 14, 2002 

The Hanonble Mary Frmu:es Bony
Chair .-
tinitcci Stales Cotnmissi011 r,n Civil Rights 
624Nmh.81-t, N.W. 
Washingtnn,D.C. 20425 

Doar Chair Beny: 

NI Cbaimum oftho Subcommittee Oil tho Constituti011. it is my:rcspons,.'bility, as )'1111 la!ow, to 
ccmduct oversight oflhe U.S. Commission on Civil Rights which you chair. I am deeply 
tcoublcd by reports ofthe Commission"s activities thnt can!muc to uodcnniDe puhlic.collfid,,ncc 
in the Commission. The Washington Post's Fcbrumy ~ 1 editorial. pag,: reflects the public dismay 
ovc:z-lheCoromi3sion's activities. 

First, I am CODcmnc:d by a report in the Washington Post on Jannmy 24, 2002, that you dccid,,d to 
au:ppicss Univmmty ofMe:cyland Professor Christopher Foreman Jr's. review cfBoston 
Ullivcnity Professor Glenn Lmlly"s boalc. "The Anatomy ofRacial Inequality'' bccsu,;e the 
review filvarably mentioned Commissioner Alrig,w Thanstrcm. In a Jammy 22 letter to 
Christopher For,:m,m, StaffDin:<.!or Les Jin staled th:1t thc''genmal practice" ofthe joumalis to 
delete all "tefeicnccs to sittiug Commissioners. n Past issues ofthe Journal, however, contam 
numerous refcrclc:cs to Commissionm1, notably a 1999 intcrvi- with Commissianer Elsie 
Mocl:s. The report raises serious questions about the basic fairness ofthe Commission arui its 
ability to consider the different pe,apcctivcs ofall involved in the Cownissian's work. 

Other press reports echo such concerns ebout the Commission. On January 25, 2002, The 
Washington T°ll!les reported that the Commission bad issued subpoenas to Transportation 
Sccrclary Nom,an Y. M'meta. HoUBing and Urban Development Scc:rctmy Mel Martinez, 
Sc:=ttty ofInterior Gall!l A. Norton, and Administrator ofthn Envircnm,,ntal Protection Agency 
Christie Whitman. for the Commission's FcbI113IY 8hearing on environmental justice. 
Subpoenaing cabinet me.mber.i is an unpreced011ted and unnccess11ty move when c,cpert testimony 
from the EPA and other officials would suffice. 
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Fmthermotn, I have serious doubt that thc Chair ofthe Cammissionhu the authority to iasuo 
mbpoems without a vote ofthe Commission. The plain ls:nguago oftb.a Commis&icn's 
anlhorizing atatuta clearly provides Q!lly that "the Colllmissian," notjust the Chair, may issue • 
subpomlas. 42 U.S.C. § l 97Sa(e){2). While I am awmi that Commissimuegulations provide for 
js.suam;e ofaubpoanas by the Chair, I qumion the Commission's authority to iS51le such a 
Jegulati011 given the plain language ofthe &tatute limitin& that authority. Please provide all 
xecards, including Iogal opinions ormC1111otanda. rcf=ing or relating lo the Cmmnission's 
aJJtborl.ty to iSSUB subpoenas. 

I am also distmbed byreports ofthe Commission's mistteatment ofP=id&mtial appointee, 
CommiasicncrPeter ICiranoW. I sttcngly ebject to the district court's ruling which eaoneoualy 
focascd an on,, part ofthe 1994 statut8 and ignored legislative history. Congress intended in the 
1994 reantbari:zation ta maintain the schc:mc ofregularly stllggc:n:d b:lrms established in !he 19&3 
legislation. which you, yourself. l!01Jght, clniining -- C01llmcy to your cummt po,rition - that such 
staggering '\VOuldpn:sCNe the indepcndi,m:e ofthe Commission. H. Rep. No. 98-197 at 4 • 
(1983). Even iftbere wee any 11tDbiguity in the 1994 lcgislation, the court should defer to the 
Ptesidcm's intt:tpretation ofthe eppoi.ntmmt power that is entrusted to him. not to the 
Co=ission. by the statute. Cheyron U.SA. Inc. v. l'{atnml Resources Dqfimse Council, lnc .. 
467 U.S. 837 (1984). I IIIIl confuicmt that the appeals ~urt will ovcrtw:n the :i;uling and grant 
Cqmmjssioner Kimanow his rlgbtful seat on the.Commission. 

These reports m:ui incidents raise serious questions concerning the ncutiality and basic mimess of 
the Commission. Accordingly, I plan to continue the Subcommittee's oversight ofthe 
Commission to ensure that the Commission comhlcts its woik in a fair and propec manner. 
Pmsuant to Rules X mui XI ofthe House, ofR.cpr=tative,,, please provide all infonnation and 
docummts responsive to the ~ollowing xeqttests: 

G.AO Report Compliancs 

In July 1997, the GAO issued a report entitled "U.S. Commission on Civil Rights: Ag=y Lacks 
Basic Managcm=nt Connol.5" The GAO Rcp,;,rt cba=terized the Commissicm as "an agency in 
di!atray", pointing out "broad management problems." Th11 Report concluded that the 
Commisrricn lacked accountability forresollICeS end failed to maintain appropriate 
doclIIIlcntalion ofagency operations. As part ofmy oversight responsilnlities. I intend to review 
the Commission's progteSS. Please provido an explanation as to what the Commission has done 
in response to the 1997 GAO findings. 

https://aJJtborl.ty
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1. In 1997, tho C=ission bad not updated its depiction ofits orgaoiiational s1ructuro as 
required undQr tho Freedom ofinformation J,.r.t (FOIA). Ras the Commission complied 
with FOIA? Pleaso provide final approved documents establishing the following: 

a. CUrrent organizational structme 

b. Commissionproccdurcs 

c. Plogram proccllSes ofthe Commissian 

2; The GAO tcpOit noted that Commisaion officials could not provide costs and infimnation 
an job functions for Commission offices. Please pnwide dGtailcd information on the 
costs and functions ofeach dcparnncotal unit within the Commission. 

3. The Rq:,ort found that tho Commission had not updated its Administrative Manual in ten 
year&. Has the Commission llpdatcd intmnal management guidance so that staff are 
assarcd that their elfotts comply with the administiativc: policies ofthe Commission, 
applicable legislation, and federal ndes and regulations? Ifso, please provido all relevant 
=ids. 

4. The Report concluded that the: Commission could not provide the amo1lllt or pmce:ntagc: 
ofthe budget used by various Commission offices or functions. Please provide a cost 
bTc:akdown ofthe following activities for Fiscal Years 1997-2001: 

a. Complaint ICferrals; 

b. Clearinghouse activities; 

c. Regional operations; 

.d. Repon publication and dissemination; 

e. Public service announcements. 

,5. The Report found that Commission projects were poorly managed and often take: years to 
complete. Please provide a list ofall projects compl=d in the last five: years. Please 
produc:e. the following documents related to each project: 

a. Documents assigning each project to an office; 

b. Documenll! approving the project; 
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d. Proposal; 

e. Dccumenlll aU1horizing the establishment orpostponement ofany hearing date; 

£ Documents approvingthe~c,rt. 

6. nu, Report noted that the CQllltllission Jacked a fonnal mechanism to infonn 
Commissionllt?I about tbe status oflJil:ljcel5. The GAO recommended that the 
Commission establish a management iniimnatiou s,stmn for Caromission= and staff to 
ose inplanniDg projects and tm:1cing progxess 

a. Has the Commission adopted an intmnal lllllllllgmlenl policy? Please provide 
documents establishing such a. policy. 

b. Who as5igns stntrptojects? 

c:. When are Commissiorumi notified that a.project bas been started? 

d. Do Commissionem n:ccive information on the costs ofprojects. time frames. 
stllffing lwels, and completion dates? Please ptcduce all documents reflecting 
the t:Dmsmission ofanch infomiation to other Commission= since January 1, 
1998. 

7.. 'rhe Report found that the Commission uses three different o.ffic:cs to dissemiua.ta project 
llSpOI1S, but a laclc ofcoordination lllllOllg these offices raises the poten1ial for duplicative 
work. 

a. Aie S"'Parale mailing lists atill maintained bythe office respml51Dle for 
coudncting the prcject, the Congressicnal Affiiirs Unit, and the Office of 
Management? 

b. Has the general mailing list been updated? 

c. Ifso, how oficn has. il been updated? 

d. Who is in charge ofmaking updates? 

https://dissemiua.ta
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c. Have the various lists been purged to eliminate duplication? 

C. If110, when was this C01I1Pletcd? 

Pali/it:.Affairs 

I nm daeply concemcd about UllileceBSBJY expenditures for an outsida publio relations fum when 
the Cammissicn has a Public Affairs Unit ("PAU'') that should be parforming the same at similar 
fim:;mma. On August 16, 2001. a Scripps Ho'l'IBrd article reported that 1he Commission paid 
$135,000 to McKinney & McDowell Associates ofWashington. while at the same time paying 
the fiill-wne salaries oftwo people in its awn press office. I am a.ware that the Commission 
continual to pa.y McKinney & McDowell to handle a lBrB" shmc ofitspublic affairs wo?k. 
Fmtbm-, itlw came to my attention that the Commission hns :reroutod the phone lines from the 
P.AU to Stafi"Director Les Tm's office. Accordingly, I would like llIJ8WCill to the following 
queati= rcganling the tole ofthc: PAU withln tho Commission: 

8., . I understmd that two employees cu1TC11tlyworl<: in the PAU. Please provide mo with tho 
ii,)lowing infonnation: 

a. Job descriptions; 

b. umgtll ofemployment; 

c. Prior media background. 

9. What me the PAU's responm'bilities? Please pnmde copies ofall PAU worlc: product for 
the past five yea.rs. 

10. Charles Rivera resigned as Director ofPublic Affirirs in 1998. Has the commission 
replaced him? 

a. Riis the Commission advertised the position? Please provide documentation. 

b. Ifso, how mnny applications have bcon teeeived? 

c. Has the Commission interviewed any applicants? Ifso, who? 

d: Have EEO complaints been filed against the agency by any of lhe applicants? 
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How is the PAU able to -perlbml its duties when the telephone lines have·becn rerouted to 11. 
the StaffDitector's office? Have the duties oftha PAU changed? 

a. Who tielcls JllCdia t.alls? 

b. ls a media list compiled? 

i. Who compili:s it? 

ii. Is it updated? 

ii. Ifso, who tipdates the list? 

c. Who and bywhat meam &IC z:ncdia notified about news brlcfiDgs, hearings, 
et.c? 

d. Who follows up with media after events? 

12. How have the rcspo11S1'bilities ofthe Public Affaipl Unit c~¢since Summi,r 2000 
when the Commission hued the pllhlic relations finn of~ey&: McDowell? 

13. The McKinney & McDowell contract infannation sent lo the Subcommittee in Summer 
2001 is im:omp)ete. 

a. Please submit missing conttact5 fbr June, July, and August 2000. 

b. Expenses for Januazy totaled $18,473, yet McKicney & McDowell billed in 
three incmnents ofS7,SOO, $7,500, and Sl0,000. Please explain the 
discrepancies. 

c. Con!Iacls provided ate devoid ofwork desaiptions. Please submit all 
Commission billing =rds for McKinney & McDowell showing days, 
dates, and hours worlced and services provided. 

cl. Please provide copies ofofficial t=rds for all Commissioncni showing the 
days and datmwmkedsinceJanumy l, 1998, 

14. OnJune 23, 2000, McKinney&. McDowell submitted an extensive paper entitled: 
"Review ofthe Public Affairs Unit." 

a. How much did the Commission pe.y for completion ofthis study? 
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b. Were my afthe recommendations implemented by Public ..&.ffaixs pemmnel? 

c. Ifso, whichrcccamumdations? 

Sl,ntiding ofDOClD1t1!111S 

I have also received information that Commission bas shmldcd documents that may be requiJ'ed 
to be prcsimred and archived iu accordance with the Federal Records Act 44 U.S.C.A. § 2901. 
No n:coids orother documcats ofthe Commission may be disposed ofcrxcept as authorized by 
the Nationill Aichivcs aad Records Administration 11ndc:r 1be Gsmal Records Schedule. Ta 
assist the Subcommittee in evaluating the Commission's compliance 'IVith the Federal Records 
Act, please aDBWcr the following question&: 

IS. Has the Commission acquired a shredder in the last six months? Ifso, please descn'be the 
the shredder end the pU?pose for which it was acquucd? 

16. How do!l!I the Comn,ission detetmine which documents to shred and under who~ 
authority? 

17: How many documents bas the Commission shredded in the last six months? 

18. What types ofdocuments have been shredded? Please describe documents in detail. 

19. Has the agency i:cgularly sent documents to the National kchives and Records 
Administration in compliance with the General Records Schedule? Please provide 
docwnc:ntaticm. 

Draft Procedurea 

It bas come to my attention that the Commission is drafting new procedures on hearings and 
investigations. 

20. What clements will be incorporated in the new procedures? Please provid,, all 
infonnation and documents relating to these draft procedures. 

Please provide written responses and responsive documents by couriar lo Oversight Counsel 
Kristen Schultz in H2-362 Foxd House Office Building no later than 5:00 P.M.on Friday, 
Februazy 22, 2002. Documcllls 5hould be consecutively Bates-stamped and produced in 
duplicate. Please also provide the Subcommittee with a production log indicating the identity of 
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tho person or office fuml whose .files each document was produced and specifying 1hc I1'quc.,I: to 
wbicb the documents produced are responsive:. 

Thank you for your cooperation. 

Sinccrcly, 

c£.~~,,( 
Clminnan 
Snbcommittcc on the Constitution 

cc: The Honorable Jerrold Nadler 
Vice ChairCtuz Reynoso 
Ccunmissioner Abigail Themstrom 
Commissioner Christopher Edley. Jr_ 
CommissionerJemiifcr'C. Braceras 
Commissionc:r Peter N. Kiraanow 
CommissiOllflt' Elsie M. Meeks 
The Honorable Les Jin, StaffDiicctor 
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UNITED STATES COW&ISSION ON CIVIL RIGHTS 
WASIIINGTDN, D.C. 2..., 

OfFICI! 0F STAR' IIIRSTCII 

Februazy22,2002 

The Honorable Steve Chabot 
Chairman 
Subcommittee on the Constitution 

Committee on the Judicimy 
U.S. House: ofReprc:senllllives 
H2·362 Ford House Office: Bldg. 
Washington, DC 20S1S 

Dear Mr. Chairman: 

This lettc:r is In response: to the Subcommittee's request fur information outlined in :your letter of 
February 14, 2002, regarding the U.S. Commission on Civil Rights (Commission). Dr. Mary 
Frances Bm:ry, the Clmirpcison ofthe U.S. Commission on Civil· Rights, has asla:d me to respond 
to this set ofquestions since it contains inquiries regmding the day-to-day operatioas ofthe 
Commission for which I am responsible. As you know, the Commission op,:rafcs with part-time 
Commissioners who make: policy and a full-time Sta,ll"Director who manages the civil service 
staff. 

In your c:om:spondence, you expressed concern over media criticism oftha Commission. 
Catainly, there an: those who have negative views ofthe agency, such as~ enclosed 1981 
editorial suggesting that the Commission has completed its work and as replied to by then 
Republican Chair Arthur Flemming. (See AtlachmentA& B.) We also refer you to the attached 
Jetter from Mr. William Taylor who is a former Oeneml Counsel (1963 to 196S) and Staff 
Director (1965 to 1968) ofthe Commission. (See Attachment C.) Mr. Taylor c:um:ntly serves as 
vice chairman ofthe Citizens' Commission on Civil Rights. 

Your letter also referred to a book review. This review noted the work ofCommissionets 
Christopher Edley and Abigail Themstrom. I was greatly COJ1cemed that sitting Commissioners 
had, in varying degJCCS, inappropriately become part ofthe book review. In my view, this is very 
different ftom the 1999 example discussed in your letter where e Commissioner was interviewed 
for theJournm. My concern had nothing to do with whether the review favorably or unfavorably 
mentioned either Commissioner. Ultimately, I di:cided to leave the di:cision on whether to 
include refenmces to the Commissioners with the Joumal'.s writer-editor, who had been working 
with Dr. Foreman. As a result, the writer-editor decided to leave in the references to 
CommissiollCIS Edley and Thernstrom in the book review. 

As to the concern you raised about subpoenaing cabinet members, the Commission has a long
standing practice ofsubpoenaing all witnesses that are within its jurisdiction whenever a hearing 
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is held. This applies to govemmmt and non-government witnesses regardless ofwhether the 
individuals are willing or reluctant to appear. This practice means that no value judgments can be 
drawn on a witness's willingness or unwillingness to te.,tify since all witnesses are compelled to 
testify by subpoena. The practice applies to all department and ageni:y heads, includini cabinet 
members, because they generally are in the best position to speak to the policies oftheir 
department or agency. 

The suggestion contained in a referenced article that we have never subpoenaed cabin:t membem 
is inaccurate. At least twice in the past. the Commission has subpoenaed agency heads who 
.appeared before the agency. Furthermore, once a subpoena is issued, it is not llllCOmmon far 
department or agency officials, after discussions with the Commission. to cksignate other staff to 
appear as .the mme appropriate spoJcesperson. Fmally, the Commission agrees that it, and not the 
Chairpelson, has.the legal authority to issue subpoenas. When the Commission approves a·- 1· 
hearing it approves the issuance ofsubpoenas. The Chairperson's signature on the subpoena, a 
ministerial act, reflects the Commission's decision to issue subpoenas and hold a lxming in • 

. accomance with the Commission's practice. The Cbauperaon's signntm,: is requiial by • 
xegu)a!ion 4S C.F.R. § 702.4(e). ---1 
With respect.10 U.S: v. -Wilson, we believe that the federal district court ruled COIIeetly. However, -
the caseis pending in the federal appeals court, and the Commission has already stated that it 
will ofcourse abide by the final ..decision ofthe comt. 

Further, we IIO!e that the 1997 GAO report is not the·first GAO report to find iDadequacies with -
the Commission. Moreover, the 1997 xeport did not tell the full story. The managemeot aad 
administration oftbe Commission were ongoing problmus as discussed in the 1988 GAO report, 
U.S. Comminion on Civil Rights: .Concerns About Commission Operatiorz.r. Asreflected in 
1988, the Commission's Administrative Manual.was issued in 1975 and not updated until 1982. 

f'""un!ike the 1988 GAO report, the 1997 report discussed in your letmr:linmd no meuagcmeut and 
L administrative improprieties. Additioually, following the-1997 report, the Commission 

• addressed the three recommendations made by GAO. The actions taken by the Commission to 
address the 1997 GAO n:commcndatious are more fully discussed in the atteched lcttcis provided 
in response to inquiry number 1. 

The:: following are responses to your ottu:r questions and n:quests for documents: 

In response to inquiry I:The Commission has successfully responded to the management 
initiatives recommended by GAO in a July 1997 audit report. The Commission is one ofthe 
smallest agencies in the Federel government and remains very accessible to the public. In 1999 
the Office ofGeneral Counsel, consistent with the GAO recommendation that the Commission 
provide more infommtion on its structme, submitted to the Federal Register proposed revisions 
to the Code ofFederal Regulations to provide public access to cum:nt organizational structure, 
procedures and program processes. The revisions were n:tumed to the agency for tcchnicel non
compliance with the Office ofFcdcral Register's rules and procedures and the process of 
finalizing the revisions is still underway. In the interim, the Commission has provided 
infonnation about the agency to the public through other means. Our Web site posts public 

https://respect.10
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infoJJillltion about the Commission and dcscnocs the Commission's FOIA pxocess. Additionally, 
the Commission is preparing to submit revised information on itll structure and how the public 
may contact the Commission to the National An:bives for inclusion in the U.S. Government 
Manual. • 

Please sec attached 1999 lctters to Rcprcscntativc Charles Canady and to GAO from Staff 
Duector Ruby Moy on the Commission's implc:mcntation ofthe GAO recommend.anons. 

In raponse to inquiJy 2: The Commission, based on its size, has found that it is more efficient 
to maintain a central budget. However, within this centralized budget, the Commission mayti:ack 
expenses by department and project. Uufonunately, in 1997 the GAO auditors did not request 
and wen:: not provided this infonnation. Responsive to the Subcommittc:c:'s request, attached arc: 
documents describing the functions and cost ofeach department 

In n,spome to inquiry 3: As reflected in the 1988 GAO Report, the Commission's 
Administrative Manual was issued in 1975 and not updated until 1982. Howc:vcr, in response to 
the 1997 GAO report. the Commission established a task force to review and, where applicable, 
rewrite the Administrative: Instructions used to provide management guidance to Commission 
staff Several changes hnvc since been made to the Administrative: Manual. 

Responsive: to this request, anac~ is a copy ofthe.Commission'.s Administrative Instructions 
Manual, which was reissued on April IS, 1999. 

In rmponse to inquiry 4: RcspollBivc: to this request, attached are documents providing cost 
breakdowns. 

In response to inquiry 5: As a result ofGAO recommendations in 1997, the Commission 
instituted a management infonnation system to assist in tracking the status ofCoinmission 
projects. Based on the use ofthis system, as well as other measures, Commission projects 
approved subsequent to the 1997 GAO report were completed within a period of 12 to 18 months 
after final project approval. The Commission has completed the following reports since 1997. 
This list does not include 37 State Advisory Committee reports, 12 briefings and 2 statements on 
various civil rights topics since 1997. 

2001 
• Voting l"egularities in Florida During the 200() Presidenlial Election• 
• Federal Efforts to Eradicate Employment Discrimination in State andLocal 

Governments: An Assessment ofthe U.S. Department ofJustice's Employment Litigation 
Section 

• A. Bridge to One America: The Civil Rights Performance ofthe Clinton Administration• 
• Racial and Ethnic Tensions in American Communities: Poverty, Inequality, and 

Discrimination-Volume VII: The M,ssissippi Delta Report 
• Election Reform: An Analysis ofProposal:; and the Commission's Recommendations for 

Improving America's Election Systems 
• Funding Federal Civil Rights Enforcement: 2000 and Beyond 



151 

2000 
• Revisiling Who ls Guarding the Guardians? A Report on Police PractiCfl.S and Civil 

Rights in America• 
• Sharing the Dream: Is the ADA Accommodating Alrl • 
• Overcoming the Past, Focusing on the Future: An.hsessment ofthe U.S. Equal 

Employment OpporlUizily Commission's Enforcement Efforts 
• Police Practices and Civil Rights in New York City• 
• Equal Educational Opportunity andNondlscrlminalionfor Girls in Adwmced 

Mathematics, Science, and Teclmology Edu&alion: Federal E,iforcemffll ofTitle IX 
• The Crisis ofthe YmmgA.fricanAmerican Male in the Inner Cities 
• Toward an Understanding ofPercentage Plans Cn Ingber &bu:ation: Are They Effective 

Substitutesfor Affirmative Action? 

1222 
• Racial andEthnic Tensions in American Communities: Poverty, ln£qualily. and 

Discriminatiort-YolU1M1 YI:. The New York Report 
• Racial and Ethnic Tensions in American Communities: Paverty, lneqwlity. and 

Discrlmlna1iort-Yolwne V: The Los Angeles Report 
• The Health Care Challenge: Ac/rnowlet1ging Disparity. Confronting Discrimination, and 

Ensuring Equality, Volume I, The Role o/Govtmmental and Private Health Care 
Programs andInitiatives 

• The Health Care Challenge: Aclawwledging Disparity. Confronting Discrimination, and 
Ensuring Equalily. Volume II. The Role ofFecleral Civil Rights En/orcernntl Efferts 

• EquaI Educational OpporlUizily and Nondiscriminationfor Minority Students: Federal 
Eeforcement a/Title YI in Ability Grouping Practices 

Im 
• Helping Stale andLocal Govemnumts Comply wilhJhe ADA: An Assessment ofHow the 

United States Department ofJustice is Enforcing Title II, Subpart A. ofthe Americans 
with Disabilities Act 

• Helping Employers Comply with the ADA: AnAssessmenl ofHow the United Stales 
Equal Employment Opportunity Commission is Enforcing Title I ofthe Americans with 
Disabilities Act 

• Schools andReligion 

Im 
• Equal Educational Opportunity and Nondiscrimination for Students with Disabilities: 

Federal Enforcement a/Section 504 • 
• Equal Educational Opportunity andNondiscriminationfor Students with Limited English 

Proficiency: Federal Enforcement a/Title VI and Lau 'v. Nichols 
• Racial andEthnic Tensions in American Communities: Poverty. Ineqlllllity, and 

Discrimination-Volume IV: The Miami Report 
• A Community Meeling on Race Relations in Ruleville, Mississippi 
• Discussion ofRace RelaJions Issues in Greene County, Alabama 
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• Denotes reports not included in annual program plmming documents beciuse they were 
approved by the Commission as civil rights issues n:quiring imrneruate attention and with the 
undenrtending that fonnal program planning was not nccesmy. 

h response to illqniry Sa-e: Responsive to this request, attached are program planning 
proposals and corresponding meeting tmnscripts from 1997 to 2002. 

In raponse to Inquiry 5f: Commission projects are approved at Commission meetings. 
Responsive 1D this request, attacl!cd are minutes ftom Commissiou meetings. 

In response to inquiry 6a: Responsive to this request, sce attached Administrative Instruction 1-
3 titled Monthly Office Activity Report/Monthly Project Report. The StaffDin:cior issued this 
Administrative Instruction to Commission staff on April 15, 1999. 

In response to inquiry 6b: The Commissioners detmnine the ~spolicies and programs 
and staff members implement their decisions with day-to-day directions coming fiom llllUlllgQ'8 

l11lder the supervision ofthe StaffDixector. 

v In response to Inquiry 6c: Each month the Commissioners receive the StaffDim:tor's report. 
which contains information on the status ofongoing projects. In addition, each month the Staff 
Director's report is listed as a meeting agenda item in on!cr to enable the Commissioners to ask 
any questions they may have as a result ofi:cading the Staff Director's rq,ort or OD any other 
matter. 

✓-In response to Inquiry 6d: Commission~ receive in-depth information OD Commission 
projects dming the annual program plamring meeting and subsequent discussions ofthe agency's 
appropriations requests. (See attw:bed program plmming proposals. transcripts, and budget 
materials.) Upon request, Commissioners have received more detailed information on agency 
projects. 

In response to inquiry 7a-f: The Congressional Aflilirs Unit and the Office ofManagement 
maintain separate mailing lists. Congressional Affitirs maintains a list ofCongressional membcxs. 
Under the Office ofManagement, the Administrative Services and Clearinghouse Division has a 
general public mailing list. Additionally, project offices will CICatc a mailing list specific to a 
project. When a report is issued, the investigating office sends a copy ofthe IepOrt to persons 
involved in providing research information for that specific report. Each office updates its 
mailing list as time and resources permit. The general mailing list was updated in 1998 and we 
are not aware ofany duplication contained in our lists. 

In response to inquiry 8a: While your letter noted an understanding that two employees work in 
PAU, three are assigned to the unit. Responsive to this request, attached are the job descriptions. 

.. _Jn miponse to inquiry Sb & c: The supervisory public affairs specialist, writer-editor, and 
public affairs assistant have been employed respectively by the federal government for 32 years, 
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3 }'el!Ill, and 7 years. The supervisory public affairs specialist has a prior background in 
peisonnel, and the writer-editor has prior work experience involved in writing and editing for 
various publications. 

Cummt staffin PAU have no prior media expertise. As discussed in our response to inquiry 9, 
the Commission unsuccessfully conducted a search for a. Director ofPublic Affaim. 
Consequently, we believe that using_McKinney and Associates (McKinney), formerly known as 
McKiriney and McDowell. to address the Commission's many media relations components 
represents an effective use ofCommission n:souri:es. 

ID response to inquiry 9: Responsive to this ICqUCSt. sec attaclied Administrative Instruction 9-1 
titled Public Affairs Unit for the duties and responsibilities ofthat office. In my August 28, 2001, 
:letter toyou, I explained that the agency's use ofMcKinney rep1esents a prudmit management 
decision, and that continues to be my view. I believe that this public relations firm has been able 
10 supplement the productivity and in many instances fill a critical void in the Public Affairs 
Unit. (See attached PAU work product fiom 1297to2002. Daily press clippings and local civil 
rights activities compiled by the unit arc not included in the attachments.) 

In n:spome to inquiry 10a: Yes, the Commission advertised.the vacancy twice. (Sec attached 
11acancy announcemenls.) 

lim response to inquiry 10b: Fifteen and 13 applicants w=: ra!ed eligible and n:fmed to the 
• si:lecting official from the first and second vacancy announcements. 

In response to inquiry 10c: No applicants were interviewed as a result ofthe first vm:ancy 
mmounCemellt. Thirteen applicants were interviewed from the second annmmcement. We 
m1dcrstand your request for the names ofapplicants but release oftheir names and other personal 
infimnation appears to raise confidentiality end privacy issues. 

Ill. n:spomc to inquiry 10d: Yes, one applicant filed an EEO complaint. On May 30, 2001, the 
EEOC affirmed that no discrimination occurred. 

In re.,ponse to inquiry 11: The Public Affairs Unit rmnains responsible for preparing the Civil 
R~~ Journal and Update, public service announcements, routine press releases, daily press 
clippings, specialty month activities for the agency, briefings for international guests, reports on 
loc:al area activities that relate to civil rights issues, and other duties assigned by the Staff 
Di11ec>.or. Each PAU staff member continues to have his or her own telephone liru: and the 
n:r.outing ofone telephone line has not hindered members ofPAU fiom performing the above 
listed activities. 

In ,response to inquiry Ila: Press inquiric;s are given to the Office ofthe Staft'Director, which 
answers questions or forwards callers n:quiring further information to McKinney or PAU staffas 
appropriate. 

https://Di11ec>.or
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In response to inquiry llb: The manner in which media lists arc compiled varii:s depending 
upon the subject matter and timing ofthe Commission project. Each month. the PAU prq,mes a 
press sign-in fonn for those who attend the monthly Commission meeting. The form is gi'VCD to 
the Office ofthe Staff Director and subsequently forwarded to McKinney, which maintains 
media contact lists ofreporter.I and specialty press that have expressed an interest in Commission 
activities or specifically cover a particular subject matter. 

In response to inquiry I le: Media notification ofCommission activities is a joint effort 
between the Public Affairs Unit and McKinney. The Commission blls used the PRNewswire for 
many years to distribute press ielcases and advisories. McKinney utilizes the AP Daybook and its 
own database ofmedia somces to notify the press about upcoming Commission activities. 

In response to inquiry lld: Depending on the subject matter and amount ofmedia interesl, 
follow-up is performed by McKillllCY, a special assistant in the Office ofthe StaffDiiector, or 
PAUstaff. 

In response to inquiry12: As previously stated in answer 11, the Public Affuirs Unit remains 
responsible for preparing the Ciyil Rights Journal and CMI Rights Update, public service 
IIIUlOuncements, routine press releases, daily pxess clippings, specialty month activities for the 
agency, briefings for international guests, reports on local area activities that relate to civil rights 
~es, and other duties assigned by the Staff Director . 

. h response to inquiry 13a: Responsive to this request, attached is a pun:hase order for services 
fiom McKinney covering June and a portion oUuly 2000. The above-rcfi:renced purchase order 
with McKinney ended on or about July 10, 2000. No purchase order existed for a portion ofJuly 
and the month ofAugust 2000, nor was the Commission billed during that timeframe. 

In respome to inquiry 13b: We arc.unable to verify info!Illlltion in your request, specifically the 
tm-refcrenced Janwuy $18,473 expense. However, Commission records previously sent to the 
Subcommittee reflect that the Commission was billed $25,000 in installments of$7,S00, $7,500, 
and $10,000 pursuant to a purcbllse order agreement. The Commission, therefore, is not aWBIC of 
any discrepancy in the pUIChase order with McKioney. 

In reipome to inquiry 13c: As mentioned in 13aand band as reflected in our August 28, 2001, 
submissions to the Subcommittee, we executed purchase orders with McKinney covering 
specific time periods. The purchase orders n:quired that McKinney provide its professional 
services, as appropriate and necessary, during the specified timeframes. The purchase orders 
were not based on an hourly billing system. Please also refer to the documents submitted in our 
August 28, 2001 response. 

"' dn response to inquiry 13d: The attached minutes show the days and dates each Commissioner 
"worked" or was present for a Commission meeting. Also attached axe available time sheets that 
have been submitted by Commissioners to date. 
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In rapome to inquiry 14: The cost ofthe study was included in the fixed price purchase order 
existing in early 2000 and as a result, the cost related to the study versus other wmk cannot be 
segregated. 

In response to inquiry 14b & e: The recommendations ptepan:d by McKinney axe contingent 
upon the revamping ofPAU penionnel and additional financial and human rcsomces. As 
discussed in response 10, the search for a qualified candidate to serve as the Director ofPublic 
Affairs was 11DS11CCeSsful, and the use ofMcKinney bas proven 1D be a cost effectivc use of 
Commission n:sources for one ofour most important functions. Moreover, these services cm be 
terminated at will. an important advantage for an agency such as the Commission, whose budget 
bas been flat-lined fur eight consecutive years. In recognition ofthe above, the Commission bas 
relied on McKinney to fulfill some ofthe recommendations. 

In rapome to inquhy 15: The Commission purchased 11 new shredder in Janumy 2002 to 
replace a 13-year-old shredder that was no longer serviceable. The unit purchased was to 
safeguard privacy information on documents submitted by Commissionem, staff, State Advisory 
Committee members, and anyone else submitting documents CODIBining Privacy Act information. 
•This safeguanl serves to protect individuals from "identity !heft" by professional criminals who 
s,:im:h through discarded and unsh=lded documents looking for such information. 

In response to inquiry 16: Commission policy, as reflected in its Administrative Instruction (Al 
4-8) on records management, is to provide for the "systemic maintenance, review, disposition 
am! control" ofCommission ICC01lls consistent with fedi:ml- law and regulations. The 
Commission may shxed duplicate documcnts that are no longer needed, documents not required 
for retention in accordance with the General Rccotds Schedule, or documents containing Privacy 
Act infoi:mation. Each office at the Commission bas the rcspoostliility for file maintenance. 

In response to inquiry 17: The Commission does not keep recotds or count ·the total number of 
docwncnts shredded. 

In rcspome to inquiry 18: In the past six months, the Commission shredded the following types 
ofdocuments: travel authorizations, travel vouchers, dOCtnDents supporting travel authorizations, 
transa1:tion lists supportiog travel and payroll tmnsactians, and duplicates ofthese listed 
documents. In each instance, the documents contained social security numbeni, credit card 
iofonnation. payroll information, or personal financial institution infonnation that would readily 
lend itself to identity thi:ft or inllpprnpriate use. 

Additionally, dated materials collected from hearings, consultations, or briefings were shredded. 
Specifically, the Commission shredded documents pertaining to the internal structme and 
operations ofvarious financial companies. At the request ofthi: Commission, these companies 
produced these documents, marking them as confidential, in response to a Commission 
investigation into employment practices. Also, infonnational booklets and catalogues about 
organizational groups appearing before a Commission hearing or briefing were shredded. 



156 

In response to inquiry 19: Yes, please see attached FY 2001 reconfs accessions to the National 
Archives and Records Administration and the Commission's reconfs schedule currently~ effect. 

Ia response tu. inquiry 20: The Commission is cumntly reviewing whether to draft nc:w 
pmcedurcs on the hearing process. Because this process is in II pieliminm:y stage. them arc no 
documents concerning what elements. ifany, will be incorporated in the hearing process. 

We trust this provides the Subcommittee with the infimnation it needs to pcrfomi its oversight 
functions. 

Sincemly,~r 
Les Jin 
StaffDirector 

Em:losurcs 

cc: The Honorable Jerrold Nadler, Ranking Member 
Mmy F=esBeny, Chairperson 
Cnu: Reynoso, Vice Clumpcrson 
Jcruufer C. Bmccras, Commissioner 
Christopher Edley, Jr., Commissioner 
Elsie Meeks, Commissioner 
Abigail Themstrom, Commissioner 
Victoria Wilson, Commissioner 
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---..mL.....,_~~--ON! HUNDRED SEYfNnt CONOIIEIJS 

©mgrps of tbr 'Bnittd j.,tatts 
!loust of 'Rqmmtatiom 

.maffD,~--~COMMITTEE ORlHEJUDICIARY AQ.l,Ma,aa.,.er.aur. 

Z138 RaYBUIIN Hou.;. 0mc::e. BultDNG 

w-crn,,,.oc:,m;,_,, 
(ZD21225-385) 

MaICh7,2002-
Th= HonombleI.es Jin 
Stafl"Diroctcr 
~ Slah,3 Cammissian an Civil Rights 
624-NinthSbeet,N.W. 
Washington. D.C. 20425 

Dear SlaffDiiectaT Tm: 

1 am deeply disappointed by :;our n:sponsc to my Febtnmy 14, :Z002 lcttcrzequesling infimnation 
Bild docum.enlarcgmding Iha day-to-day opcm!ians ofthe U.S. Commiasimi an Civil Rights 
("Commission''). Yom Fcbrmzy22. 2002 rcsponsc, '\Vhkh was deliveted to the Snbc:ommittce 
onthe Constimtian three days eftcr the doad\ine, was both evasive and incomplala, renewing my 
COIJCctDS that the agen,:yispoarlymmag,:d mid its actions ccmtioua to Wlderminc public !IUsl in 
the Commission zmd ilS wmk. 

FIIS; I was distttrbed by your 1nck ofconCCJT.1 nve:c the recco! media criticism ofthn Corornbsian 
Yourn:li= on the Commissian's past disregard ofsuch criticism does 11Dt allay my concems 
about,:-amm criticism oftheCommisaian. Recurring criticism him the e£1i,ctofcrodiog public 
confidence in the Commission loading many, iDcluding this Subcolilillitlcc, ta question its 
continued existem:e. Continued criticism also raises the question ofwhcthc:rlho Commission's 
snbstanlial expenditun:aana public rclatiom finn haveil!SU!ted inanybcncfit to the 
Commission. 

It is impOSSI"blo to ~ yollr IISS£Il:d intcipn:lation ofthe Commission's authority to ia&ue 
sabpocnas when :you have di~ed the request for documents. Your concession that the 
Chairhas no legal anthorityto issue 81lhpoenas appcaI!! lo contradict the Chair's practice of 
5Ubpoenaingwitncsses witho\11 a Commission vote, notably the Chair's n:cent subpoenaing of 
four Administration cabinet heads. I question your implication that the Commission need not 
Bpp[DVe the issuaru:c ofsubpoenas bei:ause "when the Commission approves a hearing it 
~ the issuance ofSllbpoenas." Please explain the legal aulhority for Ibis position and 
pn>vide, as previously requested. all records, includrog legal opinions or mB1110TIUlda, refuting or 
rclaling to the Commission's an1hority to issue subpoenas. Plense alsa ptovide all records related 
to the specific procedure followed by the Colillllission in authorizing the recent subpoenas of the 
Administration cabinet heads. 

i 
! 
I
i1 

I 

78-674 D-6 

https://HonombleI.es
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TheHonorable Les Jin 
Mmch7,2002 
Page2of7· 

I alao ID.lliJrtain that the United Stat.es District Court for the District ofColumbia ruled inam:cctly 
wbea it allowed the Commission to intcMme inUgjtcd States, et al v. Wilson, No. CA 01-2541 
GK (DD.C. Jm. ').7, 2002}(Kcssler, J.). Tha ,;ourt's decision is plainly contrary to the Attorney 
Gc:mal"s exclDsive and plenarystatutoi:y authority to c:onduet litigation on bdiatfofthe United 
Stales, its agencies, and officers. 28 U.S.C. §§ 516, 519. 

InrespoDSC to my request, tha Gf!IIC8!.AccomitiDg Office issued an opinion onFcbrualy27, 
2ocrz that "the Commission does not have statutoty aothorlty to use its appropriated fimds to hire 
outside coumcl." Letter from AnthanyH. Gamboa, Oenmal Counsel. Gcnaral Accounting 
Offico, to The HonOIBbla Steve Chabot ax l (Feb. 27, 2002). I havo rel~ the GAO's .tindings 
to Solicitor CJcneral 'IheQdore B. OlsoD as he maintains the govemn:umt's appeal ofthe 
intctvmilion order. I stxong1y ~ :YOU to nsad the at1achcd copy oftbo ~O opinion in light of 
GAO's conclusion that tho Commisaicn lacks authorlty to litigate and that no appropristions ere 
svailabla fbryourcantinuedmmrtionofPaul, Weiss, Rifkind. Whm1on, and Garrison for 
litigation in opposition to the position ofthe United States. ~ deference to the court•s decision, 
however, GAO has suspended any ~onpending the CJDtcome ofthe appeal 

Yom- incomplete responses to my requests the faihnto produco all requested dacuments raises 
serious questions concerning the operations and admmisuatioo ofthe Commission. Accordmgly, 
lplan.to continue the Subcommittcc's ovctSight ofthe Commission to = that the 
Commissioli conducts its work in a fair and proper manner. Purauanr to Rules X and XI ofthe 
House ofReprcacntati~ please provide all infulilllltian and documents TCSpcmsive to the 
following requests: 

GAO R'1p0rt Compliance 

In ad.dressing the 1997 GAO Report findings, you make the plainly incorrect statement Iha! fue 
:Report, entitled U.S. Commission on Civil Rights: Agency Lach Basic Management Controls, 
"fcund 110 management and administrativc improprieties." Although you stale !hat the 
Commission has addressed the GAO's recommendations, you fail to llhow that the C.ommission 
has implemented many ofthese policies- five years afb;r GAO made its recommendations. 

1. I was disappointed to learn that the proposed revisions ofthe Commission's stnu:mrc 
submitted to the Federal Register in J999 were "returned to the agency for technical non
compliance" and ''the process offinalizing the nivisions is still underway." The letter you 
produced. sent by Staff Director Ruby Moy to the Subcommittee on Januaey 29, 1999, 

https://lplan.to
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The Honorable Les Jin 
Man:h 7,2002 
Page3 of7 

states that Commission staffexpected to be in =pliancc "bythe end of1he calendar 
yr,;rr." 

What ifany progress has the Commissianmade llinco 1999 inrevising the 
agency's stiucture to comply with the Fedaral Register? PI=~ 
docummrts establishing sncl1 progp:ss. 

a. 

b. When does ¢e Coromission intend to resubmit its structure to the Federal 
Register! 

e. Please eii:plain your statement that the Co~ssion is "preparing" to submit 
revised in.fom11ition filr inclosion in the U.S. Govcmment Manual How far along 
are you in this p-'l Plcaseprov:ido documents establishing such prepar.iti.on. 

2. Your answer to inqui1y 2 ofmyrequeat wns GOIDpletcly umespoosivc. Yoll provided a 
description ofthe illnctions ofeach department but provided no brealcdown ofagency 
costs by d,ipartment. You state that the Commission tracb dcpanm.cntal costs within its 
cr:otralbudget-

a. Again. please provide cost da.ta :for each of\hc Commission's dcpa:rtmeIJts.. 

b.. Ifsncb data docs not exist, please provido documents cstablishing1hat the agency 
tracks c.osts ofindividual dcpartmc:ots within its c;;cntra) budget. 

3. In n,sponse to inquiry 3, you reli,r lo the enclosed Administrative Manual nrissued on 
April 15, 1999 and state that "several clianges have since been made" but fail to identify 
and explain these clumgea. Aga.in, what c.bangea have been made to intc:mal management 
guidance to assure Btaffthat their efforts c.omply with administrative policies and the law? 
Please identify and provide an explanation ofall changes to the Commission Ais since 
1999. 

4. In teSpOI1S6 to inquiiy 4, you provided a cost breakdown for all activities except 
clcaringhom;e activities. Again, pli::ase provide this cost data. 

S. Your answer to inquiry 5was incomplete. Many ofthe project reports submitted omit 
inf=tion onproject costs, time frames, staffing levels. and completion dates. 
Similarly, the staff director reports produced in 1hc form ofCommission meeting 
transcripts, commonly omit detailed project infunnution. 

a. Ifdetailed project infonnation is omitted from project reports and staff director 
reports, how does the Commission notify Commissioners ofproject status? 

https://prepar.iti.on
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TheHonorable Les Jin 
Man:h 7, 2002 
Pagt:4 of7 

b. You &tatc, "Upon ICqUe,sf, Commissioners have received more dmiled 
infomiation on agency projects." Are you snggesting that Commissioners c:an 
only obtain certain project infonmrtion by rcqucst? 

6. I was disappointod to leam that the Co=ission c:ontinues lo maintain separate mailing 
lists creatingthcpotenlial forduplictllivewmk tbBt~nc:emed lheGAO in 1997. You 
neglected to answer whether the Commission purges its lists staling, "we are not 
awan, ofany duplication c:ontaincd in D1lT lists." 

a. Again, has the Commission purged its lists? 

b. Ifso, when '\VU this c:Olnplctcd? 

c. Why has the Commission not llpdatcd its genemI mm1ing list since 1998? 

d. Do you pion to update the general mailing list in the near future? ffso, when? 

Public Affair& 

7. I was smprlscd to lesm that the Commissi011-hiicd McKinney &.l\:lsoc. bcc:ause it collld 
• not fiU the position ofDirector ofPnblic Affitirs, although. you admit in :yaar response to 

inquiey tan that 28 eligible candidates appli~ (Note: These questions do not require you 
to :rev=!. anyprivaeyinfonnation.) 

a. Why did the Commission fail to interview any ofthe 1 S eligible candidates who 
applied after the first vacancy mmounccment? 

b. Why did the Commission n,ject the 13 applicantB interviewed after the second 
vacancy announcement? 

8. I found it unusual that Commission news :relcasca list a Vlliiety ofprcas contacts including 
Gwm McKinney, Kim Alton, your personal assistant. 11I1d even you, yoUISClf. 

a. Wby doe& the Commission designate a different contact for each release? 

b. How does !hes Commission determine who to list as the press contact? 

c. Why do several rele11Scs omit contact information entirely? Do·es the Commission 
not wish to be conl!ll:tcd concerning the substantive issucs ofthese releases? 
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Yau stata lbBt 1hc hiring ofMcKinney end th= ~uting of1he PAU phone lines to your9. 
office"has not hindered" PAU employec,s from performing their activities. 

a. You state that PAU staff prepares "routine press releases." 

i. How do :you ddina "loutine press n:lc:ascs" for purposes ofdisseminating 
work to the PAU? 

ii. Who mans tlus determination? 

b. You state tha1PATJ staffan, also charged with axganizing MspecWitymonth 
activities'" and fdcilita.ling "briefings for international guests."'· 

i What me "'speciality month activities"? Please provide cxamplo::s and 
supporting doemnents 

ii. How often docs the Commission hold •'briefings for international guests"? 
Please pxovide examples end supporting documents. 

10. I wu dismayed to sec that in te5pODS8 to inquhy 13. you provided only oue McKinney 
illvoi,;e (dated May2S, 2000) and one purchase order {dated March 13, 2000). 

a. The SubwlIJIIliltce has made three n:quests for the aimplete set ofMcKinney 
contracts. At prese:ot. we possess incomplete =ds for the period of June 2000-
June 2001. Again. please provide, ALL responsive documents for the period of 
Jmie 2000-Marclt2002, in order by date, matching documents attached, including 
documents previously submitted since ourrecords remam dilicudered and 
in.complete, consisting of 

i. lnvoices; 

iii. Scope ofwork for cngagemc:nt doClllllcnts; 

iv. Statcmc:nts ofworlc. 

b. You note that McKilllley does not bill on an hourly basis, but fail to explain 
McKinney's billing method. 

i. ls McKinney billed in accordance with a Idaincr agrccm,mt? 
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IL Ifso, what is the retainer period and amount. Please pri;,vide a copy ofthe 
agremu:nt. 

Shredding ofDocuments 

11. I was dmUibcd to leam that no ccntr.u authorityr=gulatcs Commission shredding. 
Haw docs 1hc Commission ensure that individual i;,fficcs are not shredding documents 
that Bhould be retained and or fonvarded to the National A.n:hivi:s and Rccotds 
.Admirustmtion ("An:hi.vcsj? 

12. I was suiprlsed to discovcrtlml: the Commission ..does not keep reconis or count the total 
number ofdocmnenta shredded." 

a Wlzy doesn't the Commission keep recordlJ ofagency ahreddin&? 

b. Again, isn't the Cammission concetJ1ed about dc:stroying doCU111ents that ste 
n,quired by law to bo forwarded to the Archives? 

13. You provided nicords showing that the Commission transmitted doc:uments to the 
Aidlives on FelmJaJy lG, 2001 and March_ 16,·2001. . 

a. Didanytnmsmi.ttals occur prior to or after Spring 2001, in compliance with the 
General Rccoi:ds Schedule? 

b. Ifso, please provide ALL l'CCOids relating to ttansmittnls ofdocuments to the 
Archives since January l, 2000. 

14. In response to question 20, yo11 state that no documc,nts exist relating to the nc:w 
ptocedures on hearings and investigations. I am aware that a draft doCIIIIlli:llt c:x:ists. 
Please supply the draft. 1 

Cunningham Report 

15. In the Februazy 6, 1998 Commission meeting transcript., Chair Beny refers to the 

1 Your suggestion that there is no Sllch docwnent when I have information that a draft 
exists suggests that yo11 did not considi=rmy request for this (or, for that matter, any otlu:I' 
document) to include a request for any drafts. That view is incom:ct - my document requests 
inclttdcd my drafts, notes, or other written or electronic record responsive lo the request. 
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Cunningham report which explmns the scheme ofUllifonn staggered Commission terms 
established in the 1983 lcgisla!ion. Please provide a c;opy ofthe Ommngham n:port. 

Pending LUigation 

16. Are there any EEOC complaints pending against the Commission? 

e. Ifso, how many? 

b. Wm:n were 'Iha complaints initiated? 

c. What is the status ofthese complaints? 

Please provide writmn responses and r=spcmsiw documents by courier to Ovctsight COllilBel 
Kristen Schultz in HZ-362 Ford House Office Buildmg no later th.an 5:00 P.M. on Wednesday, 
March 13, 2002. Documents should be coas=tivelyBates-stamped and produced in duplic.a1e. 
Please also provide the Subcommittee with a production log indicating the identity ofthc pc:n;on 
ar office from whose files each do~mmt was produced and specifying thc ICquest to which the 
documents produced me responsive. 

Thmk: :you for :yourcoop~on. 

Sincerely, 

cc: The Honorable Jei:rold Nadler 
The Hcnorabli, Mary Frances Bmy 
The Honorable Cruz Reynoso 
The Honorable Abigail Thwnstrcm 
The Honorable Clnistopher Edley, Jr. 
The Honorable Jennifer C. Brae= 
The Honorable Peter N. Kmanow 
The Honorable Elsie M. Meeks 

Enclosure 



164 

B-289701 

Februmy27, 2002 

n,- Honorable !'lmve Oaahot 
Cludmmn, Subc:ommittlee on the Oanstltutlon 
OommiUBecmtlla.Judlda?Y 
Jlou.ser,f~ 

Dear Mr. Cbaimum: 

This responds to yourJetter ofJanWl?Y 15, 2002, regarding whether the U.S. 
Co:mmlsslon on Civil Rl&hts (Commls5lon) m~ use appropriated i'unds to employ 
outs:lde legal COUJJSel to intervene in Un!ted States Y, WfJ&on' and to pa;ythe salary of 
a Ccnnmlssion :member, 'Vlctoria Wilson, past November 29, 200L Sabseqaent to your 
request, the U.S. Dmtr1ctCoUit!ottheDistticto!Columb1agr:mted tha CommisBian'a 
motion to lmervene. 'l1le Older gwiUng theCnmrnlfflion's~ howevar, dfd not 
address tt\fl avallablll1;v ofthe Commls&ion's appxopJiQ!ions to l!lllPloy olIIB!de 
coU?lSel to :reprmentH:iD 1M l1tigalicn. 'nlecourt, In add1tioa, ruled on1he merits of 
the case in favcr ofVic:toifa Wilson. 'Ihe Department ofJuslice (Jaslice) then ffled a. 
motion to appeal both court ordezs. 

In our opinion, the Commission does not have statutory authority to use !ts 
appropriated funds to hfie out5!de counsel. Howe=, given the court's order 
gmnlingtbe Commission's motion toint.ervene and Justice's appeal of the court's 
order, we plan to take no action with.respect to the Conunis5lon's use of 
epptoprimad fand8 to pay oul3ide counsel pending resolution o!the appeals from the 
d1strlct court's ruling. Ifthe appellate courtupholds the district court order granting 
the Commieslon's motion t.o inte?Yene, we will take no further action. In addition, the 
dls1rict court ruled that Ms. Wilson's term doesnot expire 1JI1til January 2006. Given 
the disttict court's rullJlg on thb point, the Conu.ii5sion~ ll6e its ;qiproplialion to 
continue to P89 Ms. Wilson's salazy pendlngresoJation ofthe appeals from the 
dlstrict couit's i:uling. 

'No. Ol-CV~541 (D.D.C. filed Dec. 7, 2001). 
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BACKGROUND 

'Ibismatterarises aa a.resultofa ·dispute over the expiration of Commi55iQner 
Wilson's mm in otnce. On December 6, 2001, Presldent&sha:ppointed Pet.er A. 
Kimanow to a 6-yeartenn on the CommlsBion. Accon:llng to Juatlce. the Kl!sanow 
appaintmentwu to 191 a. VBC8IlC)' a:eated bythe> explr;Jtlon, on November 29, 2001, 
ofMs. W"wson•s term. When Mr, Kt?sanow anived for the next scheduled Commission 
meeting on December 7, 2001, the Commission, by a vot.e offive t.o 1i1ree, :i:efused to. 
seathim. The Commission Chair and f01Jr other cammlss1on members (ind.udlng 
Ms. Wilson) contended tbstMs. Wilson's term had not expiredon November 29 and 
would not eJCPlre,mt!l Jan1J8IY 2006. Mottonto Interwne on BehalfofCommission 
at4. 

Jaatice aasens thatMs. Wilson was appointed solely to complete the remaillder of 
Commlssloner A. Leon Hlgglnbotham's term. Complaintat 1-2. President Clinton had 
appoinP!dMs. Wilson to the Comm!BalonlnJanuary 2000 to fill a seatthathad been 
vacant for just over a year as a result ofJudge Higg)nbotham's death in December 
1998. Il:l. Judge Hlgglnbotham's S.year term would have e:,cpjred on November 29, 
2001. MB. Wilson andthe Comroissloo argue that Ms. Wilsonis entitled to afull 6-year 
term, expumg mJanumy 2006. Defendant's Memorandam In Opposition to Motion 
for Summary Judgment at 2; Intervenor's Memorandum mOpp05i1:lonto .Plahttm's 
MotionforSummazyJudgmentat2. 

When the Commlsslon refusedto seatMr. Kusenow, Justice filed 6ll1tm the U.S. 
Di.strictComtfortheDlsfrlctofCoiumbiaagainstMs. Wllsonseekinga.dec:lar.ttozy 
judgmentthatMr. :Kmianow is entitled to asee.t on the Commfssion andthat 
Ms. Wilson Is 111) longer entitled to aseat. Complaint at 7. The Commission staff 
director Iel:alned the lmv f!ml. Pmil, Weise, Rifkind, Whanon &Gamson (Paul, Weiss) 
tel intervene onbehalfof the Commission in the lawsuit between the United States 
end Ms.'Wllson. Memmandum ftom LesJ"m, Sta:IIDlrec:tor, Commission on Civil 
Rights, t.o the Coznm!s.os1on, Dec. 21, 2001. OnJamwy 27, 2002, the courtgranted the 

• Commission the rlght ID .interVene but did not address the availablll1¥ ofthe 
Commission"s use ofappropnated funds to employ outside coum;el to :represent it in 
llUgation. Order Gnmting Tmeivenors' Motion to Intervene as Defendants at L 
Subsequently, on Febiu2ly4, 2002, the court held t.hatMs. Wilson's tezm does not 
expli:e untll.Tanuazy 2006.. Otder Gr.mting Defendant's Motion for Suxnma.ty 
Judgment, Feb. 4, 2002. Justice filed a notice ofappeal on that same day, appealing 
both the court's order granting the Commission's motion t.o intelvene and the court's 
order on the merits. Plaintlfi"s Notice of~ea!, Feb. 4, 2002. 

https://Suxnma.ty
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DISCUSSION 

Qu.est.lon 1: Ara a:pnmm:tatlore iWDDabl,. for the u.s. Commission on CMI Ri&hts fQ 
ermloy pubjide leif'! "9lmff1 rn mtmvene1n all11it betwnn the Justice Pmartroent 
and VietnriaMJsop ragapUng the expJnd;lon of'Ms, Wilson's tmm1n office? 

ltfs wellEl5tablished that unless 0th~Bllthonzedby law, Justice has authority 
avertha supel"V1a1im and conduct ofall !Wgatlon In which the United States, its 
agencies, orits oflkersh&Ve an interest. ~U. FT.C. v. Guignon. 890 F.2d 323, 
3Z4 (81" Cir. 1968) (the Federal Trade Commisli.on IIUI¥ n~.seak enforcement of its 
own subpoenaes fn a. federal dl!!trict court without the aid or consentof the Attorney 
Genezal); Mehley: Axne:dC8ZJ. MmvfflMI¢Sm.. 172 F. Supp. 2d203, 206 (D.D.C. 2001) 
(desciibes the statufmy grant ofiltfial:lon eutbority to the Attomey Geneml. as 
"plenmy"): Ocean Shjpprng Anttt;rm;tUt!illlfmt FiOO E'.Bupp. 1235, 1239 (S.D.N.Y 1980) 
(absent authozµatton or consent ofjustlce, the Fedenl Maritime Commission is 
-without authority to move independently to intervene). 

The he.u:t ofj115tice'zs authorlcy ls 28 U.S.C. § 616: "Except as othetWfse autharized by 
law, the conduct oflitigation m which the United Stati,s, an agency. or offl.cer thereof 
isaparw, aris fntelested, ... lsresen>eci to amcem of the Depat1ment ofJustice, 
under the dlrecticn off-h!!.AttomeyGeneraL.. Since l!m), Justice has had by statut.e 
nearly exclusive aidhcmty to peifo:an orprovide litlga1ive services to agencies and 
their employees. SU.ActofJune 22, 1870, §§ 6, 14-17, 16 Stat:.162 (now codified.at 
28 u.s.c. §§ 616-519, 648> 647;"5 u.s.c. § 3106): United SWffi y. PrayJdg,pga Jonrrud 
~ 485 U.S. 693, 705 n.9:(1988) {l!lectl.ons 516and617•create a gene?alrulethat 
applies unlessc~ in some otherprovision"}.• We have int.eipret.ed these 
statutes gerumilly to preclude the use ofappxoprlat.ed nmds, other than those 
appitJptiated to Justice, to employ orhire~to represent the govemm.ent's 
lnl:erest in a court ad:lan, unless otherwiseauthotized by statute. 70 Comp. Gen. 647, 
649-660 (1991); 55 Comp. Gen. 408, 411 (1975). 

Aa relevant to the fads and clrcumst.ances here, there are two situations in which an 
agencymay use lts approprl.atlons to hire outside counsel for the.conductof 
lidga!1on: (1) 1fthe agency has specific statutor.v authoiit:y to litigate or hlre outside 
counsel, or (2) if the Attorney General declines to provide1be agency representation 
but agrees that repxesenmUon1s appropriate and approves the agency's hmng of 
outmd.e counsel for representation. 

'The (:01IID1isgfonisanegeneyforpurposesof28U.S,C. §616. ~5U.S.O. § 105. 

0 JnMajl Order AAA'n pfArnericay. United St.mes PO!ltal Scryfg,,, 986 F.2d 509,515 (D.C. Cir. 
1995), the court ofappeals fPlllld that the Postal St!IV!ce could bring suit even though Justice 
refused to represent lt or cohlient to the Postal Se?vice's use of olll:slde counseL However, in 
that case, the court ofappea,Is Specifically fo=d that the Postal Service's governing statute 
pemd!led. it to seekjudiclal review of specified rate.5. Accordlngly, the court found that the 
Postal Service wa.s otherwise authorized by la.w to conduct ~onin these c:in:umstances. 

https://appxoprlat.ed
https://int.eipret.ed
https://codified.at
https://Commisli.on
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J.iie pzesent circumstances satisfy neither ofthese conditions. The Comndsaion did 
~ot cite st:atlltoIY authorlty pennitt1ng it to conduct litigation in its own behalfor 
othem1se t.o hire ou1slde counsel for lltigative purposes. In oursmveyofthe 
C!:ommlssl.on's stanitory autbortt:le,i, we identified no authorlty that wouldpermit the 
eommfsalonto hhe oum1de coUIISd for 1he canduct oflitigatlon. Thesecond 
clrc'Dmsbmce In wbich an agency ma.v engageoutlSlde counsel also is absemhere. 
~ o:pressly dfsagMed that outl&ide xep:esent.atlon is approprbwt whenU advised 
qie Commlsalon that ithad no .statuto:r:y aut:hmicy'to ldN Paul, Weiss. Leet.er from 
~.Attome:9' General, Robe?tD. M.cCallmn, Jr., Ci'oll Dlv1sl.on, Justice 
Ji)ePmtmeDtto CommfllslDn Chair, Dec. 6, 200L 

-ke have recogxuzed that in someinsmnces. an agency may llSe iiP approp?iat!.ons to 
filre outside counsel IfJus!ice e;pp:roves. For~ple, we held that the Small 
:Bnsiness.AdmlnJstratlon (SBA), withJustl~ approval, could use it's app:ropriatlons to 
lilre outmde counsel to zepresenl:an SBA employee who was suedfor actB peifonned 
~thln the scope ofhlsemployment. 155 Comp. Gen. 408 (1976) (Justice assigned a 
U.S. Attorneyto the matter, butthe U.S. Attomey had to withdraw from the case for 
Bdmlmstnltlvereasons). Neverthele55, our case law does not support an agency's use 
~ itsapproptietions t.o pumue its ownlitigalivepolides that are Inconsistent with the 
~policy o!JllStlce. The Commission'sll.tfgativepolieyfn t.hlsmstance Is 
iD••omsJsteot ~ Jnstice's. §ml Motion t.o !nteiveneonBehalf ofCommisznonat 6 
€the Comndss1on l5tated that ithas anmte:restin prot.ectl.ng Ms. Wilson froxn improper 
Ji0fflowl mu:l preventing Improper remcwl ofilil officers in the future). Sec:ti.on 516 or 
title 28 ofthe United States Code clearly reposes in the Attorney General the 
discre!ion and autb.orlcyto deftne the lltigati.ve policies ofthe Unit.edStates. Thus, 
1jlre Commission lacksstatntoiy3Uthorlty to engage outside c:o'1I1S8l for the conduct 
C?flltigation. • 
I 

0n Janne:ry 27, 2002, the United States dlstlict court granted the ComxniS5ion's 
motion to tntervene. Order Granting Intervenors' Motton to Jnt.eivene as Defendan1s 
at L Wlille lt is somewhat anomalous to :llnd an agency litigating a position Inimical. 
t!o the interests af the United Stat.es as defined by Justice, the court.has recognized 
l;he Commission as a party to the lawsuit. The court's order does not reach the issues 
before us, hoWl?Oer, that is the availability of the Coillilliss!on's appropriations to 
engage outside counsel t.o :represent1t in litigation. Nevertheless, given the present 
]?osture of this case andin deference to the court and thejudiclal system, we plan no 
action concemlng this matter pending resolution ofany appeals. If the appellate 
court upholds the disbict court order grantingthe Commission'smotion to intervene we would take no further aet1on. ' 

C1;lueslion 2: An: appropriations available to pay Victoria Wilson's salary past 
ljiovember29, 2001? 

The district court raled on Februaey 4, 2002, that pllISUal\t to the Civil Rights 
eonunlsslonAmendmentsActofl994, Pub. L. No. 103-419, 108 Smt. 4338, 
Ms. Wilson's appointment to the Commission is far a s!Jc-year term, not solely to fill 

I 

https://lltigati.ve
https://Sec:ti.on
https://prot.ectl.ng
https://Dlv1sl.on
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I 
the remaining yean; ofCoromussloner Hlggl.nbotharn's term. A:i a result, Ms. Wilson's 
~ fflll not e;gpi?e un1il Januaey 2006. 

The CommiBaion's approprlalion for salaey and expenses is available only to pa.:; r.he 
ilawyand expenses ofa commissioner. Appraprlatlons shall be applied o.nly to the 
object,!orwhich tha ?Pproprlatianswete made coept es olhervvise pro'Yided by la.w. 
Sl U.S.C. § 1301(a). Each member ofthe Commlss!on, who fs not otherwise in the 
service ofthe United States, i:ec:elves asmn equlwlent to the compensation paid at 
level IVofthe Executive Schedule. 42 U.S.C. § l9"l5b(b). An lndividualwho is not e. 
commisalon member rnu.y :not receive this compense.tlon. Given the district coutt's 
ruling on Ms. Wilson's term as a commissioner, the Commission may conthule to use 
ns appropriation to payMs. Wilson's salaey, pending resolution of the appeals from 
the d!slxict court's rtiling. 

OONCLUSION 
I 

Because the district comtgranted the Comm!saton's motion to intervene, we
'\l'ithhold our objections to the Commieslon's Ulie ofappropriated funds to :retain 
qu.tside col2DSel to intervene in United Stat- :u: Wilson. lf'the appellate court upholds 
~e dlslrlct couit order granting tbe Commission's motion t.o intmvene, we Will take 
40 :farther action. 'Further, pendfng rasoluUon ofthe appeals ofthe district's court's 
li1Jlingon the explrationofMs. Wilson'stenn, the ~nma,yuse its 
appropriation to continue to pey- Ms. Wilson's salary. Underseparate cover, we will 
nottty the Commission and itB Dscal officeI8 ofour findings. We tnl5t thatthis 
Jjespond5 to your request. Should you have mzy questi0I1S, please contact Ms. Susan 
Poling at (202) 5J.2.a667. 

'fe 81'8 ISeDding copies of thfB letter to the Rankil1g Mirumt;y Member, Subcommittee 
on the Ccmstlbxtio:a; Chmman, House Commit1:ee pnJudiclaey; RankingM!norizy 
~er, Housa Committee onJudlclar,y; Chalnnan, Senate Commit:t.ee onJudicia:cy;
:R,azikiDg MinorityMember, Senate Committee on Judlcla:ry, and other appropriate 
congressi011al parties. • . 

Sincerely yoU?S, 

! ft~ 
~~boa 
qenem1 Counsel 

https://Commit:t.ee
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UNITED STATES COMIIISSION ON CIVR. RIGHTS 
WAmllNIIIIIII. D.C. IIIUS 

Mmcli 13, 2002 

The Honomblc Steve Chabot 
Chsinnan 
Subcommittee on the Constitution 
Committee DD the Judiciary 

U.S. House ofR:prescntativcs 
H2-362 Ford House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I am responding to the sixth request for information and documents that you have submitted to 
the Commission in less than a one-year period. However, I disagree with your characlcrization 
ofom February 22, 2002 response. I have rcspom:lcd appropriately to all ofthe inquiries, as I 
UDdmstand cat:h request. Additionally, despite your assertion, my February 22, 2002, reply was 
faxed to your office on that due date. Moreover, my office was also prepazcd to forwmd to you 
on that date the 1,942 pages ofdocuments that correspond to my response. 

InmyFebruary 22nd letter, I responded to your questions regarding the Commission's subpoena 
au!hority mid practices. Again, the Commission's approval ofa hearing permits the staffto 
begin to properly execute the project through the.gathering ofbackground rCSCIIICh materials and 
data and the subsequent issuance of subpoenas. The Commission staff identifies the appropriate 
individuals to be subpoenaed and the Chairperson, acting pursuant to the already expxesscd 
authority ofa majority ofthe Commission, signs the subpoenas recommended by the staff. Thus, 
the staff is authorized by the Commission to prepare for a hearing once the project has been 
approved. Our statute and regulations do not require any additional vote by the Commission on 
the execution of the project or more specifically, the use ofsubpoenas. 

The Commission has continued to make significant improvements in its operations and 
management and I believe that the inc=in work-product over the past few years is evidence 
ofthese positive changes. I reiterate that, unlike the 1988 GAO repon, the 1997 report found no 
!Illlllllgemcnt and administrative improprieties. 

Please find below the answers to your March 7, 2002 letter. 

In response to inquiry la,b,c: The Commission staff has made revisions based on the requests 
received from the Federal Register and is scheduled to resubmit this infonnation by Friday, 
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March 15, 2002. A proposed submission of the infonnation to be included in the U.S•. 
Government Manual bas been forwarded to the National Archives. See attached docmnent 

h response to inquiry 2: This question was answered in the February 22, 2002 response. See 
document titled U.S. Commission on Civil Rights Breakout of Departmental Obligations (bates# 
001825.) 

la response to inquiry 3: Since 1999, the following Administrative Instructions (AI) have been 
transmitted to Commission staff: AI 1-18B, Order ofPrecedence; AI 4-18, Information 
Technology and Systems Management; AI 4-19,-Systcm Security and Disaster Preparedness; and 
AI 4-20 Information Systems Security and Disaster Preparedness Plan. All ofthese Ais were 
forwarded to you as part ofmy Februmy 2zm response. 

Al 1-18B was reissued to ensure that day-to-day administration ofthe Commission would be 
wiinterrupted in the absence of the Staff Director. • 

Al's 4-18, 4-19, and 4-20 were created to provide Commission cmployccs guidance on the use of 
infmmation technology resources in accordance with federal regulations, policies end guidelines. 

Iu response to Inquiry 4: Clearinghouse activities arc not segregated into a budget category but 
me included in the costs categorized undcr·the Commission's Adininistra!ivc Services and 
Clearinghouse Division (ASCD). 

la response to inquiry Sa & b: As prcviDUSly stated in my Febnu!Iy 22 n,sponse, each month 
the CommissionCIS receive the Staff Director's report, which contains information on the status 
of ongoing projects. In additio_n, each month the Staff Director's report is listed as a meeting 
agenda item in order to enable the Commissioners to ask any questions they may have as a result 
of reading the Staff Director's report or on any other matter. Commissioners xcceive in-depth 
information on Commission projects during the annual program planning meeting and 
subsequent discussions ofthe agency's appropriations requests. Therefore, I believe that the 
Commissioners are adequately apprised ofour activities and that ample opportunity is available 
at each meeting in order to clarify any issues. 

We arc not suggesting that ncommissioners can only obtain certain project infmmation by 
request" To the contrary, staff makes every effort to anticipate and inform the Commissionera 
in the Staff Director's report ofany information that Commissioners may need concerning any 
ongoing project To the extent that staff is unable to anticipate desired information by the 
Commissioners, Commissioners are ftee to make requests for more detailed information. 

Iu response to inquiry 6a-d: The mailing lists maintained by the Commission each serve a 
distinct purpose that has worked well in the past for each individual unit The Commission has 
not purged its mailing lists but plans to merge the lists once our local area network (LAN) is 
completely installed. Preparations are currently underway to install the LAN. Because the GAO 
audit found no duplication ofour mailing lists, staff efforts to purge or merge the lists were 
postponed until the LAN was installed and operational. 
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In response to inquiry 7a & b: Please be assured that the federal mies and, regulations that 
pertain to hiring were followed as the Commission sought to fill the public affair.I position. The 
first vacancy announcement failed to emphasize that candidates should possess experience with 
civil rights issues. Thus, a second vacancy announcement was created that provided more 
detailed infcmnation on the knowledge. skills and abilities required for the position. 
Unfortunately, after interviewing thirteen applicants, none of them were ofa sufficiently high 
quality to be considered suitable for the position. 

In response to inquiry 8a-c: As stated in my Febrwuy 22, 2002 response, the c:unent staffin 
PAU have no prior media experience. With this limitation in mind, a press contact is designated 
forpzess releases and advisories based upon my determination ofthe person most knowledgeable 
and able to communicate the subject matter contained in the n:lease. The Commission's press 
releases are printed on letterhead paper tiiat contains a telephone number where more 
infonnation can be obtained. 

In response to inquiry 9a i-il: Each year the Commission issues routine press releases in 
recognition ofspecial emphasis month celebrations such as Black History Month, Women's 
History Month, and Asian Pacific American Month. PAU staff are reminded by OSD staff to 
prepare the appropriate release. 

In response to inquiry 9bi: Each year PAU staff organizes the agency's celebration ofspecial 
emphasis month activities (e.g., Black History Month, Women's History Month, and Asian 
Pacific American.Month). Typically, the Deputy ofPAU will form a committee ofstaff 
members to create an agenda for the program. Past programs have included distinguished 
speakers, presentations by a Commissioner and staff members as well as a sampling ofdifferent 
types offoods. The staff person with sole responsibility for this activity has been on leave and I 
learned today that she resigned, effective last week. Other staff members in her office indicate 
that they do not have knowledge ofthis function. Therefore, we were unable to obtain the 
documents you requested but ifwe locate the documents responsive to this request we will 
forward them to you. 

In response to inquiry 9bii: The staff person with sole responsibility for this activity has been 
on leave and I learned today that she resigned, effective last week. Other staff members in her 
office indicate that they do not have Icnowledge ofthis function. Therefore, we were unable to 
obtain the documents you requested but if we locate the documents responsive to this request we 
will forward them to you. 

In respome to inquiry 10a: See attached documents. At the Subcommittee's request, we are 
resubmitting documents previously provided to the Subcommittee in our August 28, 2001 
response as well as new documents received after our August 28 response. 

In response to inquiry 10b: After work has been performed by the contractor, the contractor 
invoices the government in accordance with the instructions contained in the purchase order. 
The contractor's use of the word retainer is an invoice misstatement, as no retainer agreement 
exists. Rather, payment is made to the contractor in arrears ofthe services rendered. 
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In response to inquiry 11& 12: As previously stated in my February 22, 2002 ~nse, the 
Commission acts in accordance with the General Records Schedule and AI 4-8, Records 
Management, ii, maintaining, le\'iewing, and disposing of Commission i:ec:ords. Office heads 
comult with the agency's records management contact in order to comply wi_th the Gcnetal 
Records Schedule and AI 4-8. 

In addition, the documents that have been shredded iue non-recoids materials (i.e., drafts, 
duplicates) that do not require the creation ofa log or other record keeping mechanism We me 
confidcm that the only documents that have been sbrcddcd were non-n:coi:ds materials that ere 
not required to be forwarded to the National Archives and me not considered to be either 
permanent or temporary records ofthe agency. 

In response to inquiry 13a: Yes, transmittals did occur during that time period in compliance 
with the General Records Schedule. 

In respC111Se to inquiry 13b: See attached records accessions to the National Archives and 
Recordll Administration. 

In n:spc,nse to inquiry 14: There is no draft document. However, staffers in the Office ofthe 
Ocumil Counsel have been tasked to ieview the chapters and they have prepared comments on 
the introduction and three ofthe chapt=rs that have not been reviewed by anyone. Enclosed are 
the introduction and three chapters. 

ha response to inquiry 15: Regarding this question, we have only been able to locate one. 
"report" apparently, prepared by 0mningbam that relates to the topics discussed at the February 
6, 1998 meeting. This "report'' docs not pUiport to explain any system of"uniform staggered 
Commi.l!Sion terms established in the 1983 legislatioJL" See attached document. 

In raponse to inquiry 16a: Ther11 are five EEO matters pending with the Commission. 

In response to inquiry 16b: The complaints were filed on or about November 13, 1995, April 
29, 1996,May 21, 2001, May 24, 2001 and April·IO, 2001. 

In response to inquiry 16c: November 13, 1995 complaint-on appeal by both parties; April 
29, 1996 complaint - pending in district court; May 21, 2001 complaint-pending a hearing; 
May 24, 2001 complaint -report of investigation by independent third party found complaint to 
be unfounded and complainant requested a hearing; April 10, 2001 - report ofinvestigation by 
independent third party found complaint to be unfounded. 
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We trust this provides the Subcommittee with the infonnation it needs to perfonn it over.iight 
functions. 

Siru:erely, 

Les Jin 
Staff Director 

Enclosures 

cc; The Honorable Jerrold Nadler, Ranlcing Member 
Mary Frances Berry, Chaiiperson 
Cruz Reynoso. Vice Cbaiipeison 
Jennifer C. Bmceras, Commissioner 
Christopher Edley, Jr.,-Commissioner 
Elsie Meeks, Commwioru:r 
Abigail Thcmstrom, Commissioner 
Victoria Wilson. Commissioner 
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000001-000004 
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000005-00001S 

000016-000072 

000073-000074 

000075-000IS!P 

NAME 01' DOCUMENT 

U.S. Government Manual Submission 

U.S. Commission on Civil Rights 
Breakout ofDepartmental Obligations 

USCCR Records Schedule 
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nnd three thapler3 

Tuning ofCommissionu Appointmcn!S 
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McKimu,y Documents 

SOURCE 
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OSD IS 
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1 USCCR offices: "OSD": Office of the Stafl"Dircctor; "OGC': Office ofthe Gencn,I Counsel; "BFD": Budg,:t and 
Finance Division; and "ASCO": Administrative Services and Clearinghou,c Division. 
'This document is numbered with a bates slamp number (001825) from our February 22, 2002 submission 
and consequently is not in numerical order with this submission. 
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UNITED STATES COIIIIISSION ON CIVIL RIGHTS 
W~D.C. ZMa 

OfRCl!OFIITAff mw:roR 

March 25, 2002 

The Honorable Steve Chabot 
Chairman 
Subcommittee on the Constitution 
Committee on the: Judiciary 

U.S. House ofRepresentatives 
H2-362 Ford House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Please find attached the documents that aie responsive to questions 9bi and 9bii from your 
March 7, 2002 lctter. The answer to question 9bi was provided in my March 13 response. 

In =PODSe to inquuy 9bii: The PAU deputy director conducted approximately 12-17briefings 
per year. 

We trust this provides the Subcommittee with the information it needs to perform its oversight 
functions. 

Staff Director 

Enclosures 

cc: The Honorable Jerrold Nadler, Ranking Member 
Mary Frances Berry, Chairperson 
Cruz Reynoso, Vice Chairperson 
Jennifer C. Bmceras, Commissioner 
Christopher Edley, Jr., Commissioner 
Elsie Meeks, Commissioner 
Abigail Themstrom, Commissioner 
Victoria Wilson, Commissioner 
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USCCR DocUMENT PRODUCTION LIS'f1 

MARCH 22, 2002 USCCRRF.sPoNSETOSUBCOMMin'EE 

BATES#S NAME OF DOCUMENT ouss.#~ 
0000160-0000290 USCCR Special Emphasis Month PAU 9bi 

Materials 

D00029 l•D000424 USCCR PAU Briefing Materials PAU !lbii 
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Miscellaneous Documents Submitted by Mr. Les Jin, Staff Director, U.S. 
Commission on Civil Rights 

THE FLORIDA ELECTION REPORT: 
DISSENTING STATEMENT BY COMMISSIONER ABIGAIL THERNSTROM AND 

COMMISSIONER RUSSELL G. REDENBAUGH 

FINAL REVISION, AUGUST 17, 2001 

The United States Commission on Civil Rights, charged with the statutory duty 
to investigate voting rights violations in a fair and objective manner, has produced 
a report that fails to serve the public interest. Voting Irregularities Occurring in 
Florida During the 2000 Presidential Election is prejudicial, divisive, and injurious 
to the cause of true democracy and justice in our society. It discredits the Commis
sion itself and substantially diminishes its credibility as the nation's protector of our 
civil rights. 

The Commission's report has little basis in fact. Its conclusions are based on a 
deeply flawed statistical analysis coupled with anecdotal evidence of limited value, 
unverified by a proper factual investigation. This shaky foundation is used to justify 
charges of the most serious nature-questioning the legitimacy of the American elec
toral process and the validity of the most recent presidential election. The report's 
central finding-that there was "widespread disenfranchisement and denial of vot
ing rights" in Florida's 2000 presidential election-does not withstand even a cur
sory legal or scholarly scrutiny. Leveling such a serious charge without clear jus
tification is an unwarranted assault upon the public's confidence in American de
mocracy. 

The statistical analysis in the report is superficial and incomplete. A more sophis
ticated regression analysis by Dr. John Lott, an economist at Yale Law School, chal
lenges its main findings. Dr. Lott was unable to find a consistent, statistical signifi
cant relationship between the share of voters who were African Americans and the 
ballot spoilage rate. 

Furthermore, Dr. Lott conducted additional analysis beyond the report's param
eters, looking at previous elections, demographic changes, and rates of ballot spoil
age. His analysis found little relationship between racial population change and bal
lot spoilage, and the one correlation that is found runs counter to the majority re
port's argument: An increase in the black share of the voting population is linked 
to a slight decrease in spoilage rates, although the difference is not statistically sig
nificant. 

Nothing is more fundamental to American democracy than the right to vote and 
to have valid votes properly counted. Allegations of disenfranchisement are the fer
tile ground in which a dangerous distrust of American political institutions thrives. 
By basing its conclusion on allegations that seem driven by partisan interests and 
that lack factual basis, the majority on the Commission has needlessly fostered pub
lic distrust, alienation and manifest cynicism. The report implicitly labels the out
come of the 2000 election as illegitimate, thereby calling into question the most fun
damental basis of American democracy. 

What appears to be partisan passions not only destroyed the credibility of the re
port itself, but informed the entire process that led up to the final draft. At the Flor
ida hearings, Governor Jeb Bush was the only witness who was not allowed to make 
an opening statement. The Chair, Mary Frances Berry, was quoted in the Florida 
press as comparing the Governor and Secretary of State to "Pontius Pilate . . . just 
washing their hands of the whole thing." On March 9, six commissioners voted to 
issue a "preliminary assessment"-in effect, a verdict-long before the staff had 
completed its review of the evidence. 

The report claims that "affected agencies were afforded an opportunity to review 
applicable portions"; in fact, affected parties were never given a look at the prelimi
nary assessment, and had only ten days in which to review and. respond to the final 
report, in violation of established procedures and previous promises. 

Most recently, a request for basic data to which we-and indeed, any member of 
the public-were entitled was denied to us. The Commission hired Professor Allan 
Lichtman, an historian at American University, to examine the relationship be
tween spoiled ballots and the race of voters. We asked for a copy of the machine
readable data that Professor Lichtman used to run his correlations and regressions.
That is, we wanted his computer runs, the data that went into them, and the re
gression output that was produced. The Commission told us that it did not exist-
that the data as he organized it for purposes of analysis was literally unavailable. 
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Professor Lichtman, who knows that as a matter of scholarly convention such data 
should be shared, also declined to provide it. 

Even now, five weeks after our first request, we still have not received the mul
tiple regressions and the machine-readable data that were used in them. They are 
the foundation upon which the Commission's report largely rests. 

At the June 13 monthly Commission meeting, members of the commission staff 
and some commissioners argued that this document is not a proper "dissent" but 
a "dissenting report," and that the commission cannot allow the preparation of a dis
senting report. In a July 10 memo, the staff director stated that the Commission 
"does not envision any Commissioner "engag[ing] in a complete reanalysis of the 
staff's work." But it is obviously impossible to write a thorough dissent without re
analyzing the quantitative and other evidence upon which important claims have 
been based. 

Perhaps no previous member of the commission has felt the need to write quite 
such a lengthy critique of a report endorsed by the majority. But the explanation 
may be that the Commission has never written an important report that so de
manded elaborate critical scrutiny. In any event, it is curious that an agency de
voted to the protection of minority rights should show so little respect for the free
dom of expression of its own members who happen to disagree with the majority 
on an issue. 

Process matters. And that is why it is important to examine, with integrity, pos
sible violations of the electoral process in Florida and other states. When the process 
is right, participants on another day can revisit the outcome-use the procedures 
(fair and thus trusted) to debate policy or to vote again. But when the process is 
corrupt, the conclusions themselves (current and future) are deeply suspect. The 
Commission investigated procedural irregularities in Florida; it should have gotten 
its own house in order first. 

Had the process been right, the substance might have been much better. The 
Commission's staff would have received feedback from Florida officials, commis
sioners, and other concerned parties, on the basis of which it might have revised 
the report. It should be consulting with commissioners in the course of drafting a 
report, including those who do not share the majority view. As it is, at great ex
pense, the Commission has written a dangerous and divisive document. And thus 
it certainly provides no basis upon which to reform the electoral process in Florida 
or anywhere else. 

SUMMARY 

I. The statistical analysis done for the· Commission by Dr. Allan Lichtman does not 
support the claim of disenfranchisement. 

The most sensational "finding" in the majority report is the claim that black vot
ers in the Florida election in 2000 were nine times as likely as other residents of 
the state to have cast ballots that did not, count in the presidential contest. Dr. 
Lichtman's work does not establish this dramatic claim. 

(a) Disenfranchisement is not the same thing as voter error. The report talks about 
voters likely to have their ballots spoiled; in fact, the problem was undervotes and 
overvotes, some of which were deliberate (the undervotes, particularly). But the rest 
are due to voter error. Or machine error, which is random, and thus cannot "dis
enfranchise" any population group. It was certainly not due to any conspiracy on 
the part of supervisors of elections; the vast majority of spoiled ballots were cast 
in counties where the supervisor was a Democrat. 

(b) The ecological fallacy: The majority report argues that race was the dominant 
factor explaining whose votes counted and whose were rejected. But the method 
used rests on the assumption that if the proportion of spoiled ballots in a county 
or precinct is higher in places with a larger black population, it must be African 
American ballots that were disqualified. That conclusion does not necessarily follow, 
as statisticians have long understood. This is the problem of what is termed the eco
logical fallacy. 

We have no data on the race of the individual voters. And it is impossible to de
velop accurate estimates about how groups of individuals vot.~ (or misvote) on the 
basis of county-level or precinct-level averages. 

(c) The failure to consider relevant explanatory variables: The Commission's report 
assumes race had to be the decisive factor determining which voters spoiled their 
ballots. Indeed, its analysis suggests that the electoral system somehow worked to 
cancel the votes of even highly educated, politically experienced African Americans. 

In fact, the size of the black population (by Dr. Lichtman's own numbers) accounts 
for only one-quarter of the difference between counties in the rate of spoiled ballots 
(the correlation is .5). And Dr. Lichtman knows that we cannot make meaningful 
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statements about the relationship between one social factor and another without 
controlling for or holding constant other variables that may affect the relationship 
we are assessing.

Although Dr. Lichtman claims. to have carried out a "more refined statistical anal
ysis," neither the Commission's report nor his report to the Commission display evi
dence that he has successfully isolated the effect of race per se from that of other 
variables that are correlated with race: poverty, income, literacy, and the like. A 
complex mddel applied to the Florida data by our own expert, Dr. John Lott, enables 
us to explain 70 percent of the variance (three times as much as Dr. Lichtman was 
able to account for) without using the proportion of African Americans in each coun
ty as a variable. 

In fact, using the variables .Erovided in the report, Dr. Lott was unable to find 
a consistent, statistically significant relationship between the share of voters who 
were African American and the ballot spoilage rate. Further, removing race from 
the equation, but leaving in all the other variables only reduced ballot spoilage rate 
explained by his regression by a trivial amount. In other words, the best indicator 
of whether or not a particular county had a high or low rate of ballot spoilage is 
not its racial composition. Other variables were more important. 

(d) The obvious explanation for a high number of spoiled ballots among black vot
ers is their lower literacy rate. Dr. Lichtman offers only a perfunctory and superficial 
discussion of the question, and fails to provide the regression results that allegedly 
demonstrate that literacy was irrelevant. This claim is impossible to reconcile with 
the Commission's own recommendation that more "effective programs of education 
for voters" are needed to solve the problem. Moreover, the data upon which he relies 
are too crude to allow meaningful conclusions. They are not broken down by race, 
for one thing.

(e) First time Voters: An important source of the high rate of ballot spoilage in 
some Florida communities may have been that a sizable fraction of those who 
turned out at the polls were there for the first time and were unfamiliar with the 
rules of the electoral process. Impressionistic evidence suggests that dispropor
tionate numbers of black voters fell into this category. The majority report's failure 
to explore-or even mention-this factor is a serious flaw. 

(f) The Time Dimension: Most social scientists understand that the interpretation 
of social patterns on the basis of observations at just one point in time is dan
gerously simplistic. But that is all the majority report offers. It focuses entirely on 
the 2000 election returns. . . 

Dr. Lott, by contrast, did two analyses that take the time dimension into account. 
He looked at spoilage rates by county for the 1996 and 200,0 presidential races, and 
compared them with demographic change. A rise in a county's black population did 
not result in a similar rise in spoilage rates, suggesting, again, that race was not 
the causal factor at work. 

Dr. Lott also examined data from the 1992, 1996, and 2000 races, and found that 
the "percent of voters in different race or ethnic categories is never statistically re
lated to ballot spoilage." 

(g) County-level Data v. Precinct Data: The Commission's report, as earlier noted, 
estimates that black ballots were nine times more likely to be spoiled than white 
ballots. And it presents some precinct-level data, providing estimates based on 
smaller units that are likely to be somewhat closer to the truth than estimates 
based on inter-county variations. The report ignores the fact that the county-level
and precinct-level data yielded quite different results. Ballot rejection rates dropped
dramatically when the precinct numbers were examined, even though comparing 
heavily black and heavily nonblack precincts should have sharpened the difference 
between white and black voters, rather than diminishing it. Dr. Lichtman obscures 
this point by shifting from ratios to percentage point differences. 

Dr. Lichtman's precinct analysis is just as vulnerable to criticism as his county
level analysis. It employs the same methods, and again ignores relevant variables 
that provide a better explanation of the variation in ballot spoilage rates. No vari
ables other than race and the type of voting system were even considered in this 
analysis. 

(h) Whose Fault Was It? The majority report lays the blame for the supposed "dis
enfranchisement'' of black voters at the feet of state officials-particularly Governor 
Jeb Bush and Secretary of State Katherine Harris. In. fact, however, elections in 
Florida are the responsibility of 67 county supervisors of election. And, interestingly, 
in all but one of the 25 counties with the highest spoilage. rates, .the election was 
supervised by a Democrat-the one exception being an official with no party affili
ation. 

The majority report argues that much of the spoiled ballot problem was due to 
voting technology. But elected Democratic Party officials decided on the type of ma-
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chinery used, including the ,optical scanning system in Gadsden County, the state's 
only majority-black county and the one with the highest spoilage rate. 

(i) The Exclusion of Florida's Hispanics: Hispanics are a protected group under 
the Voting Rights Act. Moreover, the majority report speaks repeatedly of the al
leged disenfranchisement of "minorities" or "people of color." One section is headed 
''Votes in Communities of Color Less Likely to be Counted." And yet the crucial sta
tistical analysis provided in Chapter 1 entirely ignores Florida's largest minority 
group-people of Hispanic origin. The analysis in the Commission's report thus ex
cluded more Floridians of minority background than it included. 

The analysis conducted by Dr. Lichtman treats not only Hispanics, but Asians and 
Native Americans as well as if they were, in effect, white. He dichotomizes the Flor
ida population into two groups, blacks and "nonblacks." 

In the revised report, Dr. Lichtman did add one graph dealing with Hispanics in 
the appendix, but this addition to his statistical analysis is clearly only an after
thought. At the June 8 Commission meeting, Dr. Lichtman stated he looked at this 
issue only at the last minute. This is a strange and regrettable omission. 

IT. THE TESTIMONY OF WITNESSES FAILS TO SUPPORT THE CLAIM OF SYSTEMATIC 
DISENFRANCHISEMENT 

Based on witnesses' limited (and often, uncorroborated) accounts, the Commission 
insists that there were "countless allegations" involving "countless numbers" of Flo
ridians who were denied the right to vote. This anecdotal evidence is drawn from 
the testimony of 26 "fact witnesses," residing in only eight of the state's 67 counties. 

In fact, however, many of those who appeared before the Commission testified to 
the absence of "systemic disenfranchisement" in Florida. Thus, a representative of 
the League of Women Voters testified that there had been many administrative 
problems, but stated: "We don't have any evidence of race-based problems ... we 
actually I guess don't have any evidence of partisan problems." And a witness from 
Miami-Dade County said she attributed the problems she encountered not to race 
but rather to inefficient poll workers: "I think [there are] a lot of people that are 
on jobs that really don't fit them or they are not fit to be in." 

Without question, some voters did encounter difficulties at the polls, but the evi
dence fails to support the claim of systematic disenfranchisement. Most of the com
plaints the Commission heard in direct testimony involved individuals who arrived 
at the polls on election day only to find that their names were not on the rolls of 
registered voters. The majority of these cases were due to bureaucratic errors, ineffi
ciencies within the system, and/or error or confusion on the part of the voters them
selves. 

ill. THE COMMISSION'S REPORT FAILED TO DISTINGIBSH BETWEEN BUREAUCRATIC 
PROBLEMS AND ACTUAL DISCRIMINATION 

Other witnesses did offer testimony suggesting numerous problems on election 
day. But the Commission, in discussing these problems, failed to distinguish be
tween mere inconvenience, difficulties caused by bureaucratic inefficiencies, and in
cidents of possible discrimination. In its report, the complaint from the voter whose 
shoes were muddied on the path to his polling place is accorded the same degree 
of seriousness as the case of the seeing-impaired voter who required help in reading 
the ballot, or the African American voter who claimed she was turned away from 
the polls at closing time while a white man was not. 

There were certainly jammed phone lines, confusion and error, but none of it 
added up to widespread discrimination. Many of the difficulties, like those associ
ated with the "butterfly ballot," were the product of good intentions gone awry or 
the presence of many first-time voters. The most compelling testimony came from 
disabled voters who faced a range of problems, including insufficient parking and 
inadequate provision for wheelchair access. This problem, of course, had no racial 
dimension at all. 

IV. THE REPORT'S INTERPRETATION OF THE VOTING RIGHTS ACT DISTORTS THE LAW 

The report essentially concludes that election procedures in Florida were in viola
tion of the Voting Rights Act, but the Commission found no evidence to reach that 
conclusion, and has bent the 1965 statute totally out of shape.

The question of a Section 2 violation can only be settled in a federal court. Plain
tiffs who charge discrimination must prevail in a trial in which the state has a full 
opportunity to challenge the evidence. To prevail, plaintiffs must show that "racial 
politics dominate the electoral process," as the 1982 Senate Judiciary Committee Re
port stated in explaining the newly amended Section 2. 
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The majority's report implies that Section 2 aimed to correct all possible inequal
ities in the electoral process. Had that been the goal, racially disparate registration 
and turnout rates-found nearly everywhere in the country-would constitute a Vot
ing Rights Act violation. Less affluent, less educated citizens tend to register and 
vote at lower rates, and, for the same reasons, are likely to make more errors in 
casting ballots, especially if they are first time voters. Neither the failure to register 
nor the failure to cast a ballot properly-as regrettable as they are-are Section 2 
violations. 

Thus, despite the thousands of voting rights cases on the books, the majority re
port cannot cite any case law that suggests punch card ballots, for instance, are po
tentially discriminatory. Or that higher error rates among black voters suggest dis
enfranchisement. 

There is good reason why claims brought under Section 2 must be settled in a 
federal court. The provision requires the adjudication of competing claims about 
equal electoral opportunity-an inquiry into the complex issue of racial fairness. The 
Commission is not a court and cannot arrive at verdicts that belong exclusively to 
the judiciary. Yet, while the majority report does admit that the Commission cannot 
determine if violations of the Voting Rights Act have actually occurred, in fact it 
unequivocally claims to have found "disenfranchisement," under the terms of the 
statute. 

V. THE REPORT MISTAKENLY HOLDS FLORIDA STATE OFFICIALS RESPONSIBLE FOR THE 
CONDUCT OF ELECTIONS 

The report holds Florida's public officials, particularly the governor and secretary 
of state responsible for the discrimination that it alleges. "State officials failed to 
fulfill their duties in a manner that would prevent this disenfranchisement," it as
serts. In fact, most of the authority over elections in Florida resides with officials 
in the state's 67 counties, and all of those with the highest rates of voter error were 
under Democratic control. 

The report charges that the governor, the secretary of state and other state offi
cials should have acted differently in. anticipation of the high turnout of voters. 
What the Commission actually heard from "key officials" and experts was that the 
increase in registration, on average, was no different than in previous years; that 
since the development of "motor voter'' registration, voter registration is more of an 
ongoing process and does not reach the intensity it once did just prior to an election; 
and that, in any event, registration is not always a reliable predictor for turnout. 

The majority report also faults Florida state officials with having failed to provide
the 67 supervisors of elections with "adequate· guidance or funding'' for voter edu
cation and training of election officials. What the report pointedly ignores is that 
the county supervisors are independent, constitutional officers who make their 
budget requests to the boards of county commissioners, not·to the state. 

VI. THE COMMISSION'S ANALYSIS OF THE; FELON LIST IS SLANTED 

The report asserts1 that the use of a convicted felons list "has a disparate impact 
on African Americans." "African Americans in Florida were more likely to find their 
names on the list than persons of other races." Of course, because a higher propor
tion of blacks have been convicted of felonies in Florida, as elsewhere in the nation. 
But there is no evidence that the state targeted blacks in a discriminatory manner 
in constructing a purge list, or that the state made less of an effort to notify listed 
African Americans and to correct errors than it did with whites. The Commission 
did not hear from a single witness who was actually prevented from voting as a re
sult of being erroneously identified as a felon. Furthermore, whites were twice as 
likely as blacks to be placed on the list erroneously, not the other way around. 

The. compilation of the purge list was part of an anti-fraud measure enacted by 
the Florida legislature in th!l wake of a Miami mayoral election in which ineligible 
voters cast. ballots. The list for the 2000 election was over-inclusive, and some -super
visors made no use of it. (The majority report did ·not bother to ask how many coun
ties relied upon it.) On the other hand, according to the Palm Beach Post, more than 
6,500 ineligible felons voted. 

Based on extensive research, the Miami Herald concluded that the biggest prob
lem with the felon list was not that it wrongly prevented eligible voters from casting 
ballots,. but that it ended up allowing ineligible voters to cast a ballot. The Commis
sion should have looked into allegations of voter fraud,, not only with respect to in
eligible. felons, but allegations involving fraudulent ~bsentee ballots in nursing 
homes, unregistered voters, and so forth. Across the country in a variety of jurisdic
tions, serious questions about voter fraud have peen raised. 
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VII. THE REPORT'S CRITICISM OF FLORIDA LAW ENFORCEMENT OFFICIALS IS 
UNWARRANTED 

Despite clear and direct testimony during the hearings, as well as additional in
formation submitted by Florida officials after the hearings, the report continues to 
charge the Florida Highway Patrol with behavior that was "perceived" by "a number 
of voters" as "unusual" (and thus somehow "intimidating'') on election day. In fact, 
only two persons are identified in the report as giving their reactions to activities 
of the lflorida Highway Patr_ol on election day._ One testified regarding a polt~e
checkpomt, and the other testified that he found 1t "unusual" to see an: empty police 
car parked outside of a polling facility. Neither of these witnesses' testimony indi
cates how their or others ability to vote was impaired by these events. 

VIII. PROCEDURAL IRREGULARITIES AT THE U.S. COMMISSION ON CIVIL RIGHTS 

Procedural irregularities have seriously marred the report. The Commission ig
nored not only the rules of evidence, but the agency's own procedures for gathering 
evidence. By arguing that "every voice must be heard," while in fact stifling the 
voice of the political minority on the Commission itself, it is guilty of gross, hypoc
risy. 

Among the procedural problems in the drafting of the report: 
• Republican-appointed commissioners were never asked for any input in the 

composition of the witness list or in the drafting of the report itself. In fact, 
at one point, we were denied access to the witness lists altogether prior to 
the hearing. An outside expert with strong partisan affiliations was hired, to 
do a statistical analysis without consultation with commissioners. 

• At the· hearings in Florida, the secretary of state and other Republican wit
nesses were treated in a manner that fell far short of the standard of fair, 
equal and courteous. 

• The majority reached and released its verdict, in the form of a "preliminary
assessment," long before the analysis was complete/ 

• Florida authorities who might be defamed or degraded by the report were not 
given the proper time to review the parts of the report sent to them-to say
nothing of their right to review the report in its entirety. 

• Affected agencies were not given adequate time to review applicable provi
sions, and a draft final report was made available to the press that included 
no corrections or amendments on the basis of affected agency comments. 

• Commissioners were given only three days to read the report-one less day 
than three major newspapers had-before its approval by the Commission at 
the June 8 meeting. This and other aspects of the process were contrary to 
the schedule, and made careful, detailed feedback at the time literally impos
sible. 

In its efforts to investigate procedural irregularities in Florida, the Commission 
has clearly engaged in serious procedural irregularities of its own. By consistently 
violating its own procedures for fair and objective fact-finding, the Commission un
dermines its credibility and calls into question the valic;lity of its work. 

I. THE STATISTICAL ANALYSIS DONE FOR THE COMMISSION .BY DR. ALLAN LICHTMAN 
DOES NOT SUPPORT THE CLAIM OF DISENFRANCIITSEMENT 

The most sensational "finding'' in the majority report, and the one that received 
most attention in the press, is the claim that black voters fu the Florida election 
in 2000 were allegedly nine times as likely as other residents of the state to have 
cast ballots that did not count in the presidential contest, and that 52 percent of 
all disqualified ballots were cast by black voters in a state whose population is only
15 percent black. This charge made the headlines, but it is nothing more than a 
wild guesstimate 

Dr. Lichtman's statistical analysis is badly flawed, strongly slanted to support 
preconceived conclusions that cannot withstand careful scrutiny. The assertion that 
votes by African Americans were nine times as likely 'to be rejected as those by 
whites, we will show in detail below, is completely unsubstantiated. Dr. Lichtman's 
other estimates are not much more reliable, and he fails to examine the impact of 
variables that were of great importance in determining the outcome. 

Below we provide a broader and more sophisticated regression analysis prepared 
for us by an econometrician, an analysis which clashes with that provided in the 
majority report on virtnally every important point. 
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Disenfranchisement is not the same as voter error. 
It is important to 'note at the outset that the majority report's account of Dr. 

Lichtman's findings employs language that serves to obscure the true nature of the 
phenomenon under investigation. These pages are filled,with references to the "dis
enfranchisement" of black voters, as jf African Americans in Florida last year were 
faced with obstacles comparable to poll taxes, literacy tests, and other devices by
which southern whites in the years before the Voting Rights Act of 19.65 managed 
to suppress the .black vote and keep political office safely in the hands of.candidates 
committed to the preservation of white supremacy. 

Black votes, we are told again and again, were "rejected" in vastly dispropor
tionate numbers. "Countless Floridians," the report concludes, were "denied . . . 
their right to vote," and this "disenfranchisement fell most harshly on the shoulders 
of African Americans." 1. In a particularly masterful bit of obfuscation, the majority 
report declares that, "persons li'6ng in a county with a substantial African Amer
ican or people of color population are more likely to have their ballots spoiled or 
discounted than persons living in the rest of Florida." This alleged fact, the reader 
is told, "starts to prove the Florida election was not ~equally open to participation' 
by all." 2 

Let us be clear: According to Dr. Lichtman's data, some 180,000 Florida voters 
in the 2000 election, 2.9 percent of the total, turned in ballots that did not indicate 
a valid choice for a presidential candidate and thus could not be counted in that 
race. Six out of ten of these rejected ballots (59 percent) were "overvotes"-ballots 
that were disqualified because they indicated more than one choice for president. 
Another 35 percent were "undervotes," ballots lacking any clear indication of which 
presidential candidate the voter preferred.3 (The other 6 percent were invalid for 
some other unspecified reason. Since they are ignored in the majority report, they 
will be here as well.) 

Hence the chief problem in Florida was voters who cast a ballot for more than 
one candidate for the same office, and the second mosttcommon problem was voters 
who registered no choice at. all. Ballots were "rejected," in short, because it was im
possible to determine which candidate-if any-voters meant to choose for presi
dent. 

Some of these overvotes and undervotes, it should be noted, may have been the 
result of deliberate choices on the part of voters. In fact, Chair Mary Frances Berry 
remarked at the hearing in Miami that she herself has sometimes "over-voted delib
erately." 

Chair Berry cannot be the only voter in the United States to make such a choice. 
According to the exhaustive investigation of the ballots conducted by the Miami 
Herald, 10 -percent of all the overvotes in the state showed votes for both Bush and 
Gore.4 Some of these voters, it is reasonable to assume, were attempting to convey 
the message that either candidate would be equally acceptable. Some voters in Cit
rus County put giant X's through the names of all presidential candidates, perhaps
to indicate "none of the above." 5 

Similarly, some of the undervotes under discussion here must been recorded by 
people who could not settle on a choice for president but who turned up to register 
their preferences in other contests. We know from the Miami Herald:s inspection of 
the 61,111 undervoted ballots in the state that almost half-46~2 percent-had no 
markings at all for president.6 ,It seems reasonable to assume that many of them 
did not intend to register a choice among the presidential candidates, and had come 
to the polls to vote for other offices. According to exit polls in Miami-Dade County, 
1. percent of the voters made choices for other offices, but not in the presidential 
race.7 If so, that would account f~r 56 percent of all the undervotes in Miami-Dade. 

"1 Report, 154. 
2 Report, 18. 
3 Report, 21. Note that later in the report, on page 148, the majority asserts that it was highly

anomalous that 63 percent of spoiled ballots in Palm Beach County were overvotes, and blames 
the alleged anomaly on the infamous butterfly ballot. The pattern, according to the report, was 
''.just the opposite of what we normally observe, which is five percent or· less of the spoiled bal
lots." How could the author of this passage possibly think that 5 percent or less was the norm 
for overvotes in Florida when the Lichtman figures cited earlier in the report reveals that fully
59 percent of all the spoiled ballots in the state were overvotes? 

4 Martin Mer2er, The Miami Herald Report: Democracy Held Hostage (New York: St. Martin's 
Press, 2001), 194 

5 lbid., 195. 
6 Ibid., 230-231. 
7 Richard A. Posner, Breaking the Deadlock: The 2000 Election, the Constitution, and the 

Courts (Princeton, N.J: Princeton University Press, 2001), 61. 
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If half of these unmarked ballots in Florida were produced by voters who really 
did not want to make a choice for president, that would reduce the number of so
called "spoiled ballots" in the state from 180,000 to less than 150,000. It would be 
interesting if we could make a similar statistical estimate of the proportion of over
voters who did it deliberately; unfortunately that is impossible. 

What is clear is this: In these instances, overvoting and undervoting are not 
"problems" that require "remedies." And they certainly are not evidence that anyone 
is being "disenfranchised." They represent the actual preferences of the voters in 
question, and it is misleading to label them "spoiled" ballots at all. 

The majority would have us believe that "countless" numbers of Floridians who 
were legally entitled to vote had their ballots "spoiled." In fact, we are not talking 
about "countless" ballots. We are talking about 180,000 invalid ballots, minus those 
that did not indicate a clear presidential choice because the voter had not decided 
on a presidential preference. Thus the 180,000 figure, 2.9 percent of the total, is an 
upper bound estimate of the true figure, which is undoubtedly smaller by an un
known amount. The county-by-county figures on so-called spoiled ballots are like
wise exaggerations, biased upward to an unknown amount. 

Still, there are overvotes and undervotes that undoubtedly did not reflect the will 
of the voters. What accounts for them? The opening paragraph of the introduction 
to the majority report suggests that the issue is whether "votes that were cast were 
properly tabulated." 8 What does this mean? Are we to believe African Americans 
cast their ballots correctly on election day, but that many of their ballots were incor
rectly tabulated by the machines, or the people who conducted manual recounts in 
some counties? There is no evidence whatsoever to support that implication. 

Some of the 180,000 rejected ballots may have the result of machine error, of 
course-but very few. Machine error, according to experts who have studied it, is 
rare, involving at most 1 in 250,000 votes cast.9 And machine error is obviously ran
dom, and thus cannot "disenfranchise" any population group. No one has yet shown 
that a VotoMatic machine can be programmed to distinguish black voters from oth
ers and to record votes by African Americans in such a way as to facilitate their 
rejection. 

There is only one other explanation of what the Commission tendentiously de
scribes as "disenfranchisement." The problem is voter error, a term that astonish
ingly appears nowhere in the majority report. This is the central fact the majority 
report attempts to obscure. Some voters simply did not fill out their ballots accord
ing to the instructions. They failed to abide by the very elementary rule that you 
must vote for one and only one candidate for the office of president of the United 
States, and therefore their attempt to register their choice failed. Their ballots were 
rejected, and their votes did not count. 
The Ecological Fallacy 

Did African American voters in the 2000 Florida election have more difficulty
completing their ballots correctly than did other citizens of the state, and hence 
have a higher rate of ballot rejection? Quite possibly so, but Dr. Lichtman's esti
mates upon which the Commission relied are open to very serious doubt. At best, 
they are highly exaggerated, and strong evidence (Dr. Lott's research, discussed 
below) suggests they are entirely wrong. 

How can we figure out whether there were major racial differences in the rate 
of voter error or ballot spoilage in the 2000 election? We have no data whatever on 
the race of those individuals who cast invalid ballots. We have secret ballots in the 
United States, and accordingly cannot know how any individuals actually voted. 
Thus we cannot know with any precision how particular ethnic or racial groups 
voted, or at what rate their ballots were actually counted.10 Whatever conclusions 
we draw about the matter must be based on estimates that will be susceptible to 
error. The question is whether the analysis and interpretations offered in the major-

8 Report, 1. 
9 According to the Caltech/MIT Voting Project, "state and federal voting machine certifications 

tolerate very low machine failure rates: no more than 1 in 250,000 ballots for federal certifi
cation and no more than 1 in 1,000,000 in some states." The problem, according to these inves
tigators, has to do with "how people relate to the technologies...." See the Caltech/MIT Voting 
Project, "A Preliniinary Assessment of the Reliability of Existing Voting Equipment," February 
1, 2001, 13. 

10 Exit polls are commonly used to estimate how particular groups voted, and even they are 
far from perfect. One flaw is that absentee voters are not represented at all. In any event, we 
can't tell from an exit poll whether someone failed to complete a valid ballot; if they thought 
they had erred, presumably they would have had it invalidated and have received another. 

https://counted.10
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ity report are at least pretty good approximations •of reality. There are many reasons 
to doubt that they are. 

The majority report attempts to draw conclusions about this important matter by 
examining county-level, and to a limited extent, precinct-level data. It argues that 
race was the dominant factor explaining whose votes counted and whose votes were 
rejected. The method employed to reach that. conclusion rests on the assumption 
that. if the proportion of spoiled ballots tends to increase across counties or across 
precincts as the proportion of black residents in those counties increases, it must 
be African American voters whose ballots were disqualified. This simple method
ology may seem .intuitively appealing-but it is well established that it is often 
wrong.

Statisticians have long understood the difficulty of making such inferences due to 
a phenomenon that is known in the social science literature as the "ecological fal
lacy." The classic discussion of this issue. is in an article that was _published half 
a century ago in the American Sociological Review.11 In that paper, W.G. Robinson 
reported that he had examined the correlation between the proportion of a state's 
population that was foreign-born and the state's literacy rate. He found, surpris
ingly, a positive correlation between the literacy rate and the proportion of immi
grants in the population. Contrary to the conventional wisdom, the larger the for
eign-born population, the higher the overall literacy rate was in a state. The correla
tion was .53, a bit higher than the one found by Dr. Lichtman between race and 
ballot spoilage rates. 

Did that really prove that Americans born abroad were more literate, on the aver
age, than those born within the United States? Robinson chose this case because 
he had reliable data against which to check the ecological estimate; census data 
were available for individuals. When Robinson analyzed it, he found that country 
of birth was negatively correlated with literacy; the actual figure was -.11. Immi
grants were actually significantly less likely than natives to be literate, despite the 
strong state-level correlation suggesting just the opposite. 

The state-by-state correlation gave a completely false picture, because it happened 
that the states with highly literate populations were also more developed economi
cally and attracted more immigrants because jobs were available there. New York, 
for example, was more literate than Arkansas. It also had a higher fraction of immi
grants in its population, but not enough to pull the state average literacy rate down 
very much. 

A more recent example derives from the work of an eminent mathematical stat
istician at the University of California at Berkeley, David A. Freedman.12 Using 
data from the 1995 Current Population Survey, Freedman found that the correlation 
between the proportion of immigrants in the population of the 50 states and the pro
portion of families with incomes over $50,000 in 1994 was .52. Foreign-born Ameri
cans, judging from this ecological correlation, were considerably more affluent than 
their native-born neighbors. But the evidence also allowed Freedman to look at in
comes on the individual level. When you do that, it turns out that in the nation as 
a whole, 35 percent of native-born American families were in the $50,000 and over 
income bracket-but only 28 percent of immigrant families were. The true correla
tion between being foreign-born and having a high family income was not the .52 
estimated from state-level data; it was instead a mildly negative correlation of -0.05. 

In this instance, too, estimates based on ecological correlations were not just a bit 
off, a little imprecise but still close enough to the truth for most purposes. They 
were way off the mark, and indeed had falsely transformed relationships that were 
actually negative into positive ones. 

The problem of the ecological fallacy afflicts all of the statistical analyses Dr. 
Lichtman did for the majority report. We must remember that counties do not vote. 
Precincts do not vote. Only individuals vote. It is impossible to develop accurate es
timates about how groups of individuals vote (or misvote) on the basis of county
level or precinct-level averages. 

In his appearance before the June 8, 2001 meeting of the Commission on Civil 
Rights, Dr. Lichtman sounded a note of caution about his findings. He declared that 
a correlation ~oes not "?Y itself prove" th~t there w~re "disparate _rates" at whii:h 
ballots by African Amencans and "non-African Amencans" were reJected.13 That 1s 
certainly true. But he went on to claim that the "more advanced statistical proce-

11 W.G. Robinson, "Ecological Correlations and the Behavior of Individuals,~ American Socio
logical Review, vol. 15 (June, 1950), 351-357. 

12 D.A. Freedman, "Ecological Inference and the Ecological Fallacy," University of California 
at Berkeley Department of Statistics Technical :Report No. 549, Oct. 15, 1999, This paper will 
appear as a chapter in the forthcoming International Encyclopedia of the Social Sciences. 

13Transcript of June 8, 2001 meeting, 42. 

https://reJected.13
https://Freedman.12
https://Review.11
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dures" he employed could reliably do so. Unfortunately, that is not true. The use 
of ecological regression techniques does not solve the problem of the ecological fal
lacy, because it depends upon exactly the same aggregated data as simple correla
tional analysis, and makes the same, often incorrect, "constancy assumption." It as
sumes that there is no relationship between the composition of geographical areas 
and the relationship in question, when in fact there often is. 

If the information utilized in an analysis is based on averages for geographical 
units, whether they are counties or precincts, the results will necessarily be impre
cise and they may be just plain wrong, as in the example of immigrant literacy lev
els given above. When David Freedman did an ecological regression of state-level 
data to assess the relationship between immigration and family income, he found 
that it estimated that fully 85 percent of foreign-born American families had 1994 
family incomes above $50,000. But the true figure, from individual-level data, was 
really only 28 percent.14 Ecological regression, in this case, yielded ·results that were 
wildly mistaken. In another !)aper, Freedman provided a similar critique of ecologi
cal regression estimates of political behavior specifically, in instances in which indi
vidual-level data happened to be available, and he found ecological regression esti
mates to have been highly unreliable.15 

In sum, inferences about individual behavior on the basis of the average distribu
tion of some characteristic across geographical units are sometimes wildly inac
curate. They must be examined with great caution and skepticism. The majority re
port does not display the necessary caution about what the facts reveal. A more 
searching analysis, summarized below and spelled out in Appendix I, demonstrates 
how misleading Dr. Lichtman's findings are. 
The Commission's Failure to Analyze Factors Other Than Race 

Was race itself a decisive factor in determining which voters spoiled their ballots 
in the 2000 election in Florida, as the majority report contends? Did the electoral 
system somehow work in such a way that even highly educated, politically experi
enced African Americans, for example, cast ballots that were somehow spoiled in 
some unspecified and mysterious way? The majority report claims that the answer 
was yes, though it provides no indication of how the process worked to produce that 
result. Dr. Lichtman's statistical analysis, the report claims, demonstrates that such 
was the case. 

It does nothing of the sort, even if we set aside for the sake of argument the seri
ous doubts most statisticians have about the accuracy of any estimate based on an 
ecological regression or correlation. The report begins with the simple correlation be
tween the percentage of African American registered voters in Florida's counties an9-
the percentage of spoiled ballots. That correlation is .50.16 Speaking in statistical 
shorthand, that "e~lains" 25 percent of the total variance across the counties..(It
doesn't necessarily explain" anything in ordinary language, we shall see later). 

In other words, if you want to know why some Florida counties have a high and 
some a low rate of spoiled ballots, knowing their racial composition only accounts 
for one quarter of the difference. 

Social scientists know that a simple correlation of about .5 between two variables 
has very little meaning. We cannot make meaningful statements about the relation
ship between one social factor and another without controlling for or holding con
stant other variables that may affect the relationship we are assessing. Since no 
other variables are included in this correlation, anyone who ever took Statistics 101 
would realize that it is of just about zero value. 

The Commission's report acknowledges the need for "a more refined statistical 
analysis" of this matter. It notes that "an obvious question" was "presented" by the 
findings of the simple correlation. "Is there some other factor that better explains 
this disparity of ballot rejection rates?" That certainly is a crucial question. "The an
swer," the commission assures us, " is no." 

The first thing to note about this key passage is that it doesn't sound like any
thing a sophisticated social scientist would write. To say that the issue is whether 
"some other factor better explains" a disparity implies that the analyst, like a voter 
casting a ballot for president, must pick one and only one candidate. The question 
that a "refined statistical analysis" would ask is not whether some of other single 

14The explanation is that immigrants tend to be attracted to tbe richer states-California and 
New York rather than Tennessee and Mississippi. Thus their presence is associated with high 
average incomes at the state level, but that does not mean that their average incomes are espe
cially high. 

15 D. A. Freedman, S. P. Klein, M. Ostland, and M. Robert, "On 'Solutions' to the Ecological
Inference Problem," Journal of the American Statistical Association, vol. 93 (December 1998), 
1518-1523. 

15 Report, 21. 

https://unreliable.15
https://percent.14
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factor ''better explains" something. It would ask what combination of factors best ex
plains the phenomenon, and what causal weight may be attributed to each of these 
factors. Such a complex determination is precisely the purpose of multivariate re
gression analysis. 

Furthermore, the claim that there "no other factor . . . better explains" the dis
parity in ballot rejection rates implies that many possibly relevant factors have been 
analyzed by Dr. Lichtman. The report states explicitly that he did a regression that 
"controlled for the percentage of high school graduates and the percentage of adults 
in the lowest literacy category." It also claims that he did a similar regression anal
ysis for counties that used punch card or optical scanning technology recorded cen
trally. The discussion clearly implies that various other factors were also considered, 
but were found to be of no significance-not worth mentioning. Appendix I of Dr. 
Lichtman's report gives county-level values for such variables as median income and 
percent living in poverty, and the reader naturally assumes that all of these were 
examined in his "more refined statistical analysis." Perhaps they were, but since Dr. 
Lichtman does not provide the actual results of the regression analyses, it is impos
sible to tell. 

This failure to spell out necessary details is in striking contrast to a new book 
about the Florida election by Judge Richard Posner. Although Breaking the Dead
lock is aimed at a general audience, unlike Dr. Lichtman's reIJort, Judge Posner 
nonetheless includes seven tables that provide the complete details of the regression 
analyses that he performed to determine the sources of the undervotes and over
votes in Florida. 

The "refined statistical analysis" provided by Dr. Lichtman, we conclude after 
careful study, consists of nothing more than adding two measures of education (very 
inadequate measures, we shall argue below) and controlling for voting technology. 
And we have to take Dr. Lichtman's word about even those results, since he does 
not supply the details. Competent social scientists can have long arguments about 
the interpretations of the results of a regression analysis. It is regrettable that the 
Civil Rights Commission expects us to take its claims on faith. 

What about all the other variables that might have influenced rates of ballot 
spoilage? Poverty levels would be one good example. Senator McConnell asked Dr. 
Lichtman specifically about the possible role of poverty at the June 27 hearing of 
the Senate Committee on Rules and Administration, and received a completely non
responsive answer that dealt not with poverty but with education..This seemed puz
zling to us. Dr. Lichtman, after all, is no absent0minded professor who has never 
learned to listen to questions carefully. He has served as an expert witness in fed
eral court on more than five dozen voting rights cases. We could be wrong, but we 
suspect that the honest answer to the question was that Dr. Lichtman had no idea 
whether poverty influenced ballot spoilage rates because he had failed to include it 
as a variable in his regression analysis. 

The supposed refinements in Dr. Lichtman's regression analysis did not include 
using poverty rates as a variable, as far we can tell. Nor did they include measures 
of median family income, population density, proportions of first-time voters, or age 
structure, to name a few about which census data is readily available. So when the. 
report declares that the answer to the question of whether other factors could have 
produced the ballot is "no," it is deceptive. In fact, Dr. Lichtman has no idea what 
role "other factors" like poverty may have played, because he did not take them into 
account in his analysis. 

Although the commission refused-and still refuses-to provide us the machine 
readable data Dr. Lichtman used in his analysis, we were able to assemble the nec
essary material for our own analysis. We were fortunate in being able to enlist the 
help of a first-rate economist, Dr. John Lott of the Yale Law School. Dr. Lott agreed 
to evaluate the work of the commission and of Dr. Lichtman, and even to gather 
additional data of his own to further extend the analysis. Dr. Lott's report, with ac
companying figures and tables, appears as an appendix to this statement. 

Dr. Lott ran a series of regressions, varying the specifications in an effort to rep
licate Dr. Lichtman's results. Using all the variables reported in Appendix I in the 
majority report, he was unable to find a consistent, statistically significant relation
ship between the share of voters who were African American and the ballot spoilage 
rate. He found that the coefficient on the percent of voters who were black was in
deed positive, but it was statistically insignificant. The chance that the relationship 
was real was only 50.3 percent, just about the chance of getting tails to come up 
on any one coin toss and far below·the 95 percent significance level commonly de
manded in social science. 

Furthermore, when Dr. Lott analyzed the data using a specification that implied 
that the share of African American voters in a county was significantly related to 
the level of ballot spoilage, he found that it explained hardly any of the overall vari-
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ance. Removing race from the equation but leaving in all the other explanatory vari
ables only reduced the amount of ballot spoilage explained by his regression from 
73.4 percent to 69.1 percent, a mere 4.3 percentage point reduction (see Lott's Table 
3 in the attachment). 

Indeed, in none of the other specifications provided in Dr. Lott's Table 3 did tak
ing racial information out of the analysis but leaving in other variables reduce by 
more than 3 percent the amount of variance in the spoiled ballot rate that is ex
plained. Consequently, it simply is not true that the best indicator of whether or not 
a particular county had a high or low rate of ballot spoilage is its racial composition. 
Dr. Lichtman's claims to the contrary appear to be based on a very narrow and in
complete analysis that failed to control for hardly any variables but race. 
Was Education the Problem? 

Although it does not take a high level of literacy to follow the instruction, ''Vote 
for ONE of the following," or "Fill in the box next to the name of the candidate you 
wish to vote for," it does take some reading ability. We know that some Americans 
today, regrettably, find it extremely difficult to understand even the simplest writ
ten instructions. And, unfortunately, this group is disproportionately black. The U.S. 
Department of Education's 1992 Adult Literacy Study found that 38 percent of Afri
can Americans-but only 14 percent of whites-ranked in the lowest category of 
"prose literacy," which was defined as being unable to "make low-level inferences 
based on what they read and to compare or contrast information that can easily be 
found in [a] text." 17 

Black Americans, the study found, were 2. 7 times as likely as whites to have the 
lowest level of literacy skills. Likewise, the 1998 National Assessment of Edu
cational Progress found that 43 percent of African American 12th-graders had read
ing skills that were "Below Basic," as compared to just 17 percent of whites.18 Black 
students were 2.5 times as likely as whites to lack elementary reading skills. Among 
adults employed full-time, blacks are 4.1 times more likely than whites to be in the 
lowest prose literacy category.19 

National studies provide no data on. Florida specifically. However, we know from 
the National Assessment of Educational Progress that black 4th- and 8th-graders
in Florida (no state-level data is available for 12th-graders) are no better readers 
than their counterparts elsewhere. Indeed, their scores are below the national aver
age for African Americans.20 No fewer than 57 percent of Florida's black 8th-graders 
in 1998 were Below Basic in reading, 10 points above the national average for Afri
can Americans, and 2,7 times as high as the white figure. 

The majority report, though, denies that racial differences in literacy levels could 
be the source of the problem. It devotes only a brief paragraph to the matter, claim
ing that "a multiple regression analysis that controlled for the percentage of high 
school graduates and the percentage of adults in the lowest literacy category failed 
to diminish the relationship between race and ballot rejection." 21 

But the regression results themselves are not provided for the critical reader to 
assess. When one turns to Dr. Lichtman's actual report for greater illumination, one 
finds nothing more than the exact language used in the commission report. This is 
a cavalier way to treat an issue as serious as this one. We have specifically and re
peatedly asked the commission to provide us with the details of this regression anal
ysis performed by Dr. Lichtman and the data on which it was based. But our re
quests have been denied. 

Anyone uncomfortable with being asked to take at face value Dr. Lichtman's 
claim that literacy is irrelevant in explaining ballot spoilage should examine the 
very different analysis of the question presented in Judge Richard Posner's new 
study. Describing the results of his regression analysis in full detail, Judge Posner 
reaches the conclusion that it was "not because black people in Florida are racially 
distinct, but because they are poorer and less literate on average, that they are like
ly to encounter greater difficulty than whites in coping with user-unfriendly voting 
systems." 22 

17 National Center for Education Statistics, Adult Literacy in America: A First Look at the Re
sults of the National Adult Literacy Survey, National Center for Education Statistics (Wash
ington, D.C.: U.S. Government Printing Office, 1993), 18, 113. 

18National Center for Education Statistics, NAEP 1998 Reading Report Card for the Nation 
and the States, NCES 1999-500 (Washington, D.C.: U.R Department of Education, 1999), 70. 

19 Natipnal Center for Education Statistics, Literacy in the Labor Force: Results from the Na
tional Aault Literacy Survey, NCES 1999-470 (Washington, D.C.: U.S. Department of Edu
cation, 1999), 57. 

20NAEP 1998 Reading Report Card, 260, and data from the NAEP website. 
21 Report, 22; Lichtman Report, 6. 
22Posner, Breaking the Deadlock, 81. 
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The claim that the incidence. of ballot spoilage .or voter error is unrelated to edu
cation is counter-intuitive. It is .also extremely puzzling, because just a few pages 
later in the same chapter the report addresses possible solutions to the problem. It 
urges the adoption of optical scanning systems with immediate feedback, what the 
report terms a "kick out" feature to aavise the voter that the ballot is not com
plete-that it gave no vote or too many votes for president, for example.23 The point 
of a ''kick out'' system is thus to reduce voter error, although the Commission Report 
studiously avoids any mention of that term. Voters who are able read and follow 
the simple directions on the voting machine do not need any "kick out" system to 
advise them of their mistakes. 

The report then goes on to say that even this reform would not completely "elimi
nate the disparity between the rates at which ballots cast by African Americans and 
whites are rejected." It estimates that it would only cut the disparity by about half. 
What else could be done? The Commission's answer is "effective programs of edu
cation for voters, for election officials, and for poll workers." 24 

The commission majority seems to be declaring both that: 
1. The lower average level of literacy among Florida's blacks has nothing to do 

with the allegedly higher rate of voter error by blacks; and 
2. The solution to this problem is for the state of Florida to launch a huge new 

program designed to educate black voters on how to vote successfully, and 
to better instruct election officials and poll workers how to assist them. 

The logic eludes us.25 

How Many of the Spoiled Ballots Were Cast by First-time Voters? 
A closely related and complementary explanation of what the majority report 

claims was a racial difference in rates of ballot spoilage is that an unusually high 
proportion of the blacks who voted in Florida in 2000 were first-time voters. Accord
ing to e1:1timates widely cited in the press, as many as 40 percent of the African 
Americans who turned up at the polls in Florida in November had never voted be
fore. 

It is not clear whether this was indeed true. Recently released figures from Flor
ida's Division of Elections indicate that 10 percent of the voters who cast a ballot 
in November 2000 were African American, up only slightly from the 9.5 percent in 
1996.26 Earlier estimates that blacks accounted for as much as 15 percent of the 
electorate were based on exit polls conducted by the Voter News Service, yet another 
indication of the fallibility of estimates coming from that organization. This evidence 
suggests that if an unusually large number of blacks voted for the first time in 
2000, their numbers must have been largely offset by a unusually large drop in the 
numbers of more experienced black voters turning out, which seems unlikely. 

23 Report, 37. 
24 Report, 34. 
25 It should be noted that the data that are available on literacy as so crude that it is hard 

to draw any solid conclusions by looking at variations across counties. The data are "synthetic 
estimates of adult literacy proficiency" derived from the U.S. Department of Education's 1992 
National Adult Literacy Survey, available in National Institute for Literacy, The State of Lit
eracy in America: Estimates at the Local, State, and National Levels (Washington, D.C.: 1998), 
and on a number of web sites. The best electronic source for them is <llttp://www.casas.org>, 
where they may be found by doing a search for adult literacy. The estimates for Florida counties 
are "synthetic," because the 1992 NALS did not include enough sample members living in Flor
ida to allow for any conclusions about the state, much less about individual counties. 

They have wide confidence intervals-an average of 6 percent. More important, the literacy 
data are not broken down by race. So they cannot tell us anything about whether the small 
fraction of a county's voters who failed to cast a ballot successfully were people who had dif
ficulty reading and what the racial composition of that group might be. Remember that the high
est rate of ballot spoilage in any county was 12.4 percent, and that it was below 5 percent in 
nearly two-thirds of the counties. So we are talking about a very small group, and one whose 
presence is not likely to show in county-wide averages. Palm Beach County, for example, led 
the state in the number of spoiled ballots-nearly 30,0000. Some 6.4 percent of all the ballots 
cast there were invalid. The proportion of Palm Beach residents who ranked in the bottom lit
eracy category was 22 percent, a little below the state average of 25 percent. And the proportion 
who had attended college was 48 percent, again above the state average. But this does not. allow 
us to conclude that the 6.4 percent of Palm Beach voters who failed to complete their ballots 
successfully were not primarily people who had difficulty in reading, comprehending, and fol
lowing ballot instructions. The only reliable way of assessing the impact of literacy on ballot 
spoilage would be to administer the 45-minute NALS test to a representative sample of voters 
in each geographic unit used in the analysis. 

26 Frank J. Murray, "Florida's Black Voter Turnout Grossly Overstated," Washington Times, 
July 11, 2001. 

78-674 D-7 
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Nevertheless, Dr. Lichtman did not know what the figures only released in July
of 2001 would show. He must have been aware of widespread reports in the press 
that a flood of inexperienced black voters came to the polls in Florida last year, and 
that many had problems figuring out how to cast their ballots. It is thus startling 
and revealing that neither the majority report nor Dr. Lichtman's report even men
tion this as a possible source of voter error, much less choose to investigate it. Cer
tainly, it was a variable of possible relevance, and there were data available that 
could have been used in a regression analysis. 
The Missing Dimension: The Failure to Analyze Change Duer Time 

All of the statistical analysis developed by Dr. Lichtman concerns one moment in 
time-election day, November 2000. It is purely "cross-sectional" analysis. Most social 
scientists and historians recognize that the interpretation of social patterns on the 
basis of observations at just one point in time is fraught with peril. Relationships 
suggested by such analyses often do not hold up when the dimension of change over 
time is added. Earlier data concerning the same phenomenon should be examined. 
It is curious that a professional historian like Dr. Lichtman did not choose to place
the 2000 election results in broader perspective by examining prior Florida elec
tions. Surely he did not think that there was never an undervote or an overvote in 
Florida before Bush v. Gore. 

Dr. Lott did two analyses that take the time dimension into account. First, he 
looked at spoilage rates by county for the 1996 and 2000 presidential races and 
asked how they might have been affected by changes in the racial demographics of 
those counties. 

If the Commission's report's simple link between race and "disenfranchisement" 
were true, counties that had a sharp rise in the proportion of African American resi
dents would be expected to also see a strong increase in rates of ballot spoilage, and 
those in which the black population was shrinking proportionally would be expected 
to have a declining rate of ballot spoilage. 

But when you look at the scatter plots in Dr. Lott's report (Figures 1-4), the pic
ture looks quite different. There appears to be little relationship at all between ra
cial population change and ballot spoilage, and the one correlation that he finds 
runs counter to the majority report's argument: An increase in the black share of 
the voting population is linked to a slight decrease in spoilage rates, although the 
difference is not statistically significant. 

For a second analysis, Dr. Lott compiled data on voting in the 1992 and 1996 as 
well as 2000 presidential elections. In the set of regressions he provides in his Table 
5, the ''percent of uoters in different race or ethnic categories is neuer statistically re
lated to ballot spoilage." In the analysis supplied in his Table 6, which groups voters 
by age and sex and well as race, he found a very complex picture, with a positive 
link between the size of black population in five of ten age and sex categories, but 
just the opposite with the other five. To explain this strange pattern would require 
further research. Suffice it to say here that it is hard to imagine how discrimination 
could work against African American females in the 30-39 age bracket but in favor 
of black males of the same ,age. 
Are the Precinct-leuel Estimates Any More Reliable? And What Do They Reueal? 

Dr. Lichtman devotes considerable space to a discussion of precinct-level vari
ations of in rates of ·ballot spoilage for three of the Florida's largest counties. His 
machine-readable data was not made available to us, regrettably, despite our re
peated requests for it, and neither were we provided the details of his regression 
analysis. We suspect that ifwe had been able to reanalyze Dr. Lichtman's treatment 
of precinct-level data, we would have found it just as problematic as his work at 
the county level. But even in its absence we can offer a number of critical observa
tions. 

First, the only variables considered in this analysis are race (crudely dichotomized 
into the categories "lilack" and "non.black") and voting technology. Dr. Lichtman has 
no precinct-level data at all on poverty rates, literacy levels, years of school com
pleted, or other socioeconomic variable. So what he is really doing is the equivalent 
of his county-level simple correlations of race with rates of ballot spoilage, with no 
controls for any of the many other variables that could have influenced the pattern 
observed. The method is too simplistic to yield meaningful results with county-level 
data, and the same objection applies when it is employed with precinct-level data. 

The precinct-level analysis presented in the majority report, we have already 
noted, can yield mistaken and misleading ,results, because it also depends upon 
averages calculated for geographic units and yields findings tainted by the ecological
fallacy. However, precincts are much smaller units than counties and are usually 
more homogeneous, so the results are likely to be somewhat closer to the truth than 
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estimates based on intercounty variations. The report claims that the precinct-level
analyses Dr. Lichtman conducted for Duval, Miami-Dade, and Palm Beach counties 
simply confirm the estimates derived from county-level data. A careful comparison 
of the figures, however, yields a quite different conclusion. 

If the results of the precinct-level regression analysis in three counties are as
sumed to be accurate-and we repeat the caution that they too are open to serious 
question-we note that they show something quite interesting. They indicate that 
the racial disparity in rates of ballot rejection was apparently much smaller than 
it appeared from the county-level analysis. 

As the table below indicates, using county-level data produces the estimate that 
black ballots were nine times as likely to be rejected as those cast by non-blacks. 
This estimate was given much play in the report and in press reports about it. But 
when you apply a more high-powered microscope to the election returns, and exam
ine the evidence as reported by precinct, it turns out that this disparity was no
where near nine to one. Instead, it ranged from 2.7 to 4.3. Thus it was from 52 per
cent to 70 percent lower than the statewide estimate about which so much was 
made in the report. 

Estimated Racial Disparities in Ballot Rejection Rates: Percent Votes Rejected by Race 
and Ratio ofBlack to Non-Black Rejection 

CounU'.-level estimates 
Black Non-Black Ratio 

Florida 14.4 1.6 9.0 

Precinct-level 
Duval 23.6 5.5 4.3 
Miami-Dade 9.8 3.2 3.1 
Palm Beach 16.3 6.1 2.7 

Extreme Case Precincts (90%+ black vs. 90%+ non-black precincts) 
Duval 22.1 5.8 3.8 
Miami-Dade 9.1 3.2 2.8 
Palm Beach 16.1 6.2 2.6 

[Derived from Tabfes 1-2 and 1-3 of Majority Report] 

Further, the racial disparity ratios are narrower still in the precincts Dr. 
Lichtman examined as "extreme cases'?-precincts that were 90 percent black (or 90 
percent "non-black''). This is noteworthy. First, extreme case analysis should get us 
closer to the truth because it gets us closer to measuring the variable of interest
in this case, race. If almost everyone in these select precincts is black, the problem 
of the ecological fallacy intrudes much less. That the relationship of ballot spoilage
with race weakens' instead ofgrowing stronger is very telling. 

In addition, extreme case analysis tends to sharpen and exaggerate estimated 
group differences. Blacks who live in all-black or virtually all-black neighborhoods 
are likely to be poorer and less educated, for example, than African Americans in 
precincts that have a broader racial mix, and are thereby more likely to spoil their 
ballots. And nonblacks who live in areas with few black neighbors may be above av
erage in their income and educational levels, and less likely to make a mistake vot
ing for that reason. If these factors were taken into account in the analysis, the ra
cial difference might well vanish altogether; 

Remarkably, Dr. Lichtman managed to discuss the relationship between his coun
ty-level and his precinct-level findings at the June 8, 2001 meeting of the Commis
sion without ever calling attention to these striking (and inconvenient) facts. After 
.mentioning the much publicized nine-to-one estimate that was so prominently fea
tured in the report, he declared before turning to the precinct-level results that he 
didn't ''like dealing with ratios because they don't tell you about people." 27 This is 
a very curious statement, since the report's best sound bite-that blacks were nine 
times as likely as nonblacks to cast ballots that were rejected-is a statement about 

27 Transcript of June 8, 2001 Meeting, 44. 
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a ration. Dr. Lichtman's report is filled estimates of the alleged relationship between 
race and ballot rejection rates without reference to a shred of evidence about the 
experience of any individual person. 

Instead of considering the ra_tio of estimated ballot spoilage for black and non
black voters, Dr. Lichtman chose to look at percentage point differences. The esti
mated difference for the state as a whole was 12.8 points (14.4-1.6); for Duval it 
was 18.1; for Miami-Dade it was 6.6; for Palm Beach it was 10.2. Dr. Lichtman ap
parently averaged these when declared that the difference was "about 13 percent.
It was a "double digit difference,'' he declared.28 However, Miami-Dade's 6.6 percent
age points is not a "double digit difference." More important, shifting the focus from 
ratios (9 to 1) to percentage point differences served to obscure a crucial fact:. If pre
cinct-level analysis yields better estimates than county-level estimates, the actual 
racial disparity in rates of ballot spoilage in Florida as a whole was far below nine 
to one. In fact, it was about three to one, and thus corresponded closely with the 
racial gap in.literacy rates that we called attention to earlier. 
Whose Fault Was It? 

A reader of the majority report would be led to think that many tens of thousands 
of Floridians tried to register their vote for president and failed to have it count be
cause Governor Jeb Bush and Secretary of State Katherine Harris didn't want their 
votes to count and failed in their re~ilfiltbility to ensure that they did. "State offi
cials," the report declares, "failed to their duties in a manner that would pre
vent this disenfranchisement." Chair Berry, introducing the report at the June 8 
meeting of the Commission, charged that the Governor and Secretary Harris had 
been "grossly derelict'' in fulfilling their responsibilities.

But which officials were responsible for the conduct of elections in Florida's con
stitutionally decentralized system of government? Power and responsibility were 
lodged almost entirely in the hands of county officials, the most important of them 
the 67 county supervisors of elections. If anyone was intent on suppressing the black 
vote or to "disenfranchise" anyone else, it would have required the cooperation of 
these local officials. 

Thus, it seems natural to inquire about the political affiliations of Florida's super
visors of elections. If the U.S. Commission on Civil Rights seeks to show that the 
presidential election was stolen by Republicans, led by the governor and the sec
retary of state, it would be logical to expect that they had the greatest success in 
those counties in which the electoral machinery was in the hands of fellow Repub
licans. Conversely, it is very difficult to see any political motive that would lead 
Democratic local officials to try to keep the most faithful members of their party
from the polls and to somehow spoil tlie ballots of those who did make it into the 
voting booth. 

The report never asks this question. though it seems an interesting hypothesis to 
explore. The data with which to explore it are readily available. When we examined 
the connection between rates of ballot spoilage across counties and the political af
filiation of the supervisor of elections, we found precisely the opposite of what might
be expected. There was indeed a relationship between having a Republican running 
the county's election and the ballot spoilage rate. But it was a negative correlation 
of-.0467. 

Having a Democratic supervisor of elections was also correlated with the spoilage 
rate-by +0.424. Dr. Lott has found that the ballot spoilage rate in counties with 
Democratic supervisors were three times as high as in those with Republican super
visors (see Lott's Table 3). Should we conclude that Republican local officials were 
far more interested than Democrats in making sure that every vote counted? 

Of the 25 Florida counties with the highest rate of vote spoilage, in how many 
was the election supervised by a Republican? The answer is zero. All but one of the 
25 had Democratic chief election officers, and the one exception was in the hands 
of an official with no party affiliation. 

Dr. Lott provides a fuller examination of the possible impact of having a Demo
cratic supervisor of elections in his Table 3, and adds another related variable
whether or not the supervisor was African American. Having Democratic officials 
in charge increases the ballot spoilage rate substantially, and the effect is stronger 
still when that official is African American. (All African American supervisors of 
elections are Democrats.) Lott estimates that a 1 percent increase in the black share 
of voters in counties with Democratic election officials increases the number or" 
spoiled ballots by a striking 135 percent. 

We do not cite this as evidence that Democratic officials, for some bizarre reason, 
sought to disenfranchise blacks, and that black Democratic officials were even more 

28Ibid, 44. 
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eager to do so. That is manifestly absurd. It is worth noting for two reasons. First, 
it nicely illustrates the limitations ,of ecological correlations. Would anyone want to 
draw the conclusion from this correlation that the solution was to elect more Repub
lican supervisors of elections? 

Second, it has important bearing on the question of who is to blame for the large 
numbers of spoiled ballots in minority areas. The majority report argues that much 
of the problem was due to voting technology-the use of punch card machines or 
optical scanning methods that did not provide feedback to the voter produced a 
higher rate of ballot spoilage. But who decided that the voters of Gadsden County 
(the state's only black-majority county and the one with the highest rate of spoiled 
ballots) would use an optical scanning system in which votes were centrally re
corded? Who decided that Palm Beach and Miami-Dade county voters would use 
punch card machines? Certainly it was not Jeb Bush or Katherine Harris. Nor was 
it Lawton Chiles. It was Democratic local officials in those heavily Democratic coun
ties who made those choices. 

It is worth noting that after these findings were mentioned at the June 27, 2001 
hearing of the Senate Committee on Rules and Administration, the Chair of the 
Commission on Civil Rights professed to feeling no surprise. The Commission's Re
port, she maintained, had noted that local as well as state officials had responsi
bility for the conduct of the election. The report, though, devotes far more attention 
to Governor Jeb Bush and Secretary of State Katherine Harris than to county su
pervisors of elections who have primary responsibility for election day procedures. 
Furthermore, there is no hint in the report that the local officials in those counties 
that accounted for a large majority of the spoiled ballots were Democrats who had 
no conceivable interest in suppressing the black vote. It is true that the party affili
ation of Governor Bush and Secretary of State Harris are not mentioned either. But 
that hardly matters because everyone knows what party they belong to, while few 
are aware of the fact that Florida's electoral machinery is largely in the hands of 
county officials who are Democrats. 

It is easy, of course, to say with hindsight that Florida should have had a uniform 
system of voting and a common technology for all elections. The Commission rec
ommends that. But if Governor Bush and Republican legislators had proposed 
adopting such a system before the 2000 election, we can imagine the outcry from 
their political opponents, who would have seen such a move as an improper attempt 
by the governor to control election procedures. Indeed, it might well have been. ar
gued that such a decision would have· Jiad a disparate impact on minority voters, 
since centralizing the electoral system would have diminished the power of the 
Democratic local officials they had chosen to put in office. It could even have been 
argued that this transfer of power from officials who had the support of most minor
ity voters would be a violation of the Voting Right Act, yet another attempt to de
prive minorities of their opportunity to exercise political power! 

Furthermore, it is inappropriate to be playing the blame game when there is no 
evidence that anyone understood that the use of certain voting technologies might 
increase the rate of voter error for some groups. Those who charge that African 
Americans were "disenfranchised" in Florida have never asked why it is that no one 
raised this issue before the election. If punch card balloting, for instance, has a ra
cially discriminatory effect, why had not the NAACP, the Urban League, or any 
other organization belonging to the Leadership Conference on Civil Rights ever ut
tered a peep about it before November 2000? If civil rights leaders had understood 
that different voting systems are conducive to different rates of voter error, and that 

•some can serve to disadvantage groups with below-average literacy skills, why didn't 
they raise the issue publicly and demand electoral reforms? If they did not grasp 
this fact, it is hard to see why we should assume that public officials did. 
The Exclusion ofHispanics 

The majority report speaks repeatedly of the alleged "exclusion" and "disenfran
chisement" of "minorities" or "people of color." One section is headed "Votes in Com
munities of Color Less Likely to be Counted." 29 But what information are we actu
ally given about all those "communities of color"? We were amazed and disturbed 
to find that the crucial statistical analysis provided in Chapter Lis narrowly focused 
on just one of the state's "communities of color"-African Americans. The discussion 
completely ignores Florida's largest minority group-people of Hispanic origin. 

This is revealing of the Commission's constricted vision. The 2000 Census counted 
2.3 million African Americans in Florida, approximately 15 percent of the total pop-

29 Report, 141. 
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ulation. But the state had 2. 7 million Latinos, almost 17 percent of its population. 30 
Astonishingly, Hispanics hardly get a mention in the majority report. How many
Hispanics in Miami cast. ballots that were "rejected"? An obviously important ques
tion that the authors of the report never asked. They include a few hasty references 
to correlations between the total minority population of the counties and the rate 
of ballot spoilage. But they provide no separate analysis at all of the state's largest 
minority group, or of any other minority group except African Americans. 

Indeed, the analysis conducted by Dr. Lichtman treats not only Hispanics but 
Asians and Native Americans as well as if they were, in effect, part of the majority.
He dichotomizes the Florida population into two groups, blacks and "nonblacks." 
The "nonblack" population includes, in addition to whites, the 2. 7 million Hispanics, 
and almost half a million other residents who listed their race as Asian American 
or American Indian.31 

A federal agency devoted to the protection of minority rights .and to the inclusion 
of all thus seems to have an extraordinarily narrow and exclusive conception of who 
belongs in the minority population. In this report, the Commission majority in fact 
has excluded more Floridians of minority background-quite a lot more-than it has 
included. Whenever the report speaks broadly about "minorities," it must be remem
bered that the supporting statistical analysis it provides ignores all minorities but 
blacks, and indeed merges most Floridians of minority background into the 
"nonblack" category along with the white majority. 

An examination of the role of race in election procedures in the Florida 2000 elec
tion that completely ignores the voting experience of Hispanics, Asian American and 
Native Americans cannot be considered a valid investigation. From the perspective
of the majority report, anyone who is not African American is just an undifferen
tiated part of the vast "nonblack'' population, which comprises 85 percent of the 
total. 

In presenting his findings at the June 8, 2001, meeting of the Commission, Dr. 
Lichtman remarked that after he concluded his report he had made an effort to ex
aniine the Hispanic vote. But, as of this date, the statistical analysis in the majority 
report still ignores Hispanics completely and retains its simplistic dichotomy be
tween black and "nonblack" Floridians. It includes in an appendix one new graph
produced by Dr. Lichtman (Appendix II-F), and yet makes no _comment on it. Dr. 
Lichtman's revised report includes only one new paragraph on the subject. In sum, 
any attention given to Florida's Latinos was only as an afterthought. 

II. THE TESTIMONY OF WITNESSES FAILS TO SUPPORT THE CLAIM OF SYSTEMATIC 
DISENFRANCIITSEMENT 

The report includes anecdotal .evidence based on the testimony of a handful of in
dividuals. It maintains that is has made a prima facie case that many Floridians 
were denied the right to vote, African Americans in particular.

These claims are not supported by the testimony the Commission received in Flor
ida. The Commission heard from a total of 26 fact witnesses, representing only 8 
of Florida'.s 67 counties. During the post-hearing review, local election officials pro
vided information which discredited significant portions of that testimony, but those 
corrections and clarifications were usually ignored in the final report. 

Nonetheless, based on witnesses' limited (and mostly, uncorroborated) accounts, 
the Commission majority insists that there were "countless" allegations involving 
"countless numbers" of Floridians who were denied the right to vote. Without verifi
able and quantifiable evidence to support its predetermined conclusion that "dis
enfranchisement" took place, the report falls back on vague assertions that, "it is 
impossible to determine the total number of voters who were unable to vote on elec- . 
tion day." 

There is no question that some voters did encounter difficulties at the polls, as 
would doubtless be the case with any election in which six million people cast a bal-

30U.S. Census Bureau, Profiles of General Population Characteristics, 2000 Census of Popu
lation- and Housing: Florida, May 2001, Table DP-1. We state that the black population was 
approximately 15 percent of the total because its exact size depends upon .the definition you use. 
Some 14.6 percent of Floridians reported that their sole race was black. If you add in people 
who considered themselves both black and something else, the figure increases to 15.5 percent, 
still substantially smaller than the Hispanic population. . 

31 Ibid. In addition to the 2.7 million Hispanics and the 450,000 Asians or American Indians, 
another 697,000 Floridians reported that they were of "other race," meanin8 other than white, 
black, American Indian, Asian, or Pacific Islander. Most of these "other race' respondents were, 
in all likelihood, Latinos, and thus cannot be fairly added to the total excluded from attention 
because it would entail double counting. All Hispanics were excluded from the Commission's 
analysis unless they identified as African Americans on the census race question, which hardly 
any did. 

https://Indian.31
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lot. But not a shred of evidence found by the Commission suggests any systematic 
attempt to deprive any voter, minority or otherwise, of his or her right to vote. 

Most of the complaints the Commission heard in direct testimony at the two hear
ings involved individuals who arrived at the polls on election day to find that their 
names were not on the rolls of registered voters. The majority of these involved bu
reaucratic errors (a lack of proper assistance from misinformed or understaffed poll 
workers); inefficiencies within the system (insufficient phone lines to 'verify registra
tion status); and/or error or confusion on the part of the voters themselves. Some 
voters did not know the location of th!lir precinct before going to vote. Some did not 
bring proper identification to the polling station. Others were confused or uncertain 
about their right to request and receive assistance or to ask for another ballot if 
they believed they had made a mistake. 

According to the testimony of a majority-,of the witnesses at the hearings, there 
was no "systematic disenfranchisement or widespread discrimination" in Florida. Al
though the following facts are either buried in the text of the report or omitted alto
gether, they are representative of the testimony the Commission heard throughout 
the three days of hearings: 

• Florida's Attorney General testified that of the 2,600 complaints his office re
ceived on the election, 2,300 were related to the confusing butterfly ballot, 
and only three alleged discrimination on the basis of race. 

• An expert on voting rights and election law, Professor Darryl Paulson, testi
fied that the problems in Florida were due to "a system failure without sys
temic discrimination." He also observed that "across the United States, there 
were 2.5 million votes that were not counted. And whenever you have an elec
tion system that requires 105 million people to vote essentially in a span of 
12 hours, you have created a system guaranteed to have voting problems." 

• Professor Paulson later added: "If the intent of state officials was to discrimi
nate against African-Americans, I would argue it was a dismal failure. The 
1990s have . . . seen a trem~ndous explosion in the number of black elected 
officials throughout the state. We now have a record number of African-Amer
icans in the state legislature [and on] city councils, school boards, [and] coun
ty commissions. Florida now has a competitive two-party structure that . . . 
in many ways makes it extremely difficult for a systematic type of discrimina
tion to occur." 

• A representative of the League of Women Voters testified that there had been 
many administrative problems, but stated: "We don't have any evidence of 
race-based problems, well actually I guess don't have any evidence of partisan 
problems." 

• Florida's Commissioner of Agriculture, a desiguee to the Elections Canvassing 
Commission, testified regarding the relationship of voting problems to race 
and ethnicity: "I don't think it's a party issue or a racial issue. I think it's 
a breakdown in the system." 

• A witness from Miami-Dade County, who said she attributed the problems 
she encountered not to race but rather to inefficient poll workers, stated: ''I 
think [there are] a lot of people that are on jobs that really don't fit them 
or they are not fit to be in." 

• Another witness from Miami-Dade claimed she could not vote because poll
workers were unable to find her name on the voter list: "In light of everything 
that's come out it's kind of hard for me to say whether or not it was discrimi
natory or whether or not it was just an inadvertent mistake." 

• A witness from Broward County who alleged she was not allowed to vote by 
affidavit because her name was not on the list of registered voters said : "I 
don't think it was a racial situation. [The poll workers] were mostly white and 
they were still trying to help me. [The system] was just not equipped to han
dle the job that we had over there a lot of people were misinformed and were 
not being helped. It was like a big chaotic place over there. It was not about 
a racial thing." 

III. THE COMMISSION'S REPORT FAILED TO DISTINGUISH BETWEEN BUREAUCRATIC 
PROBLEMS AND ACTUAL DISCRIMINATION 

Other than the "quantitative evidence" of its flawed statistical analysis, the report 
claims that, "the only evidence that exists is the testimony of those who have stated 
publicly that they were denied the right tp vote and the credibility of their testi
mony." However, while the first-hand accounts of witnesses were helpful in describ-
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ing election-day problems, they did not point to what the majority report calls a 
"disturbing trend of disenfranchisement." 

The majority of those witnesses who experienced problems and who came before 
the Commission testified that they were ultimately able to cast their vote, despite 
the problems they described; only a handful were not. The majority report fails to 
distinguish between mere inconvenience, difficulties caused by bureaucratic ineffi
ciencies, and instances of possible discrimination. For instance, a complaint from a 
white male voter who got mud on his shoes on the path to his polling place is ac
corded the same degree of seriousness as the case of the seeing-impaired voter who 
required-but was denied-assistance in reading the ballot, or the African American 
voter who claimed she was turned away from the polls at closing time while a white 
man was not. . 

For the most part, those who testified before the Commission told of problems in 
voting, not of being prevented from voting. The most frequent problems mentioned 
included the following: 
1. Inability of some poll workers to confirm eligibility status 

The report argues that in the last election, "many people arrived at their polling 
places expecting to cast their ballots for the candidates of their choice, but many 
left frustrated after being denied this right." To support this charge, the report 
points to "consistent, uncontroverted testimony regarding the persistent and perva
sive inability of election poll workers to verify voter eligibility during the November 
7 presidential election." 

It is true that the Commission heard several complaints about jammed phone 
lines that, in many cases, prevented poll workers from getting through to head
quarters to confirm the eligibility of voters whose names did not appear on the rolls. 
Some vot!)rs found that their names had been left off the voting lists because of bu
reaucratic error and through no fault of their own. In a perfect world, things like 
this would .never happen. But we know of no state in which problems of this kind 
are utterly unknown. 

Furthermore, many of these complaints were were from voters who failed to verify 
the location of their assigned precinct or polling place before going to vote on elec
tion day. Some had failed to notify their elections board of a change in address. 
Some neglected to bring the necessary proof of eligibility to vote, and still others 
did not correctly fill out their mail-in applications through "motor voter" registra
tion. 

Neither voters nor poll workers testified that the problems they experienced 
amounted to widespread disenfranchisement in Florida. In fact, according to re
searchers at the Miami Herald, some poll workers who struggled with insufficient 
phone lines admitted that they erred on the side of including, rather than excluding 
voters. When they were unable to get through to headquarters, they simply went 
ahead and let the person vote despite the questions about their status. 

What we learned in Florida was that all of these factors can contribute to an over
loaded communications system on election day, and that there is no substitute for 
greater voter awareness and better trained elections staff to handle inquiries. 
2. Polling places closed early or moued without notice 

The Commission received no evidence that this was more than a trivial problem. 
There is absolutely no evidence upon which to conclude, or even suggest, that there 
was a pattern of closings or movement designed to disenfranchise voters. One coun
ty supervisor testified that in some cases there are urgent reasons for moving a poll
ing facility-for example, one polling place had burned down on the Saturday before 
election day. But the public is notified of the change in all such cases. The Palm 
Beach County supervisor testified that, "Nobody has come to me to give me specifics 
on which precinct they were turned away from so that I could do the investigation 
to see what exactly happened." 

The Commission did hear testimony from one poll worker about a gated commu
nity where the gates had shut automatically at 6:15 p.m. and had to be reopened 
by police officers. The Palm Beach supervisor asserted that this incident was "never 
reported" to her but that it did not seem likely, given that the facility in question 
was located at a water works facility that would have had a government staff person
there to open the gates. Al, the supervisor explained, 'Tve heard many people tell 
me things and then I asked them whether they themselves experienced it and they 
said, no, they heard it from somebody else. And I wonder if this person [the witness 
about the gated community] actually experienced that themselves." 

In a letter to the General Counsel during the affected agency review, David 
Leahy, the Supervisor of Elections for Miami-Dade has challenged the testimony of 
several witnesses, including one (Felix Boyle) who insisted that his voting place had 
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been changed without prior notice. After investigating this matter, Mr. Leahy af
firmed in a letter that "Felix Boyle stated that the polling place for Precinct #36 
was in a different building than was used in the 2000 primary election. The same 
building was used for both elections." Ignoring this rebuttal altogether, the report 
cites Mr. Boyle's case as an an instance of "polling places moved without notice." 

If the Commission had been truly interested in the important issue of uniform 
polling-place hours, it might have made more than a single, passing mention of one 
of the more widely-publicized problems that emerged during the last election: the 
announcement by all five television networks at 7:00 p.m. Eastern time that the 
polls in Florida had closed, when the polls in the Panhandle counties were still open 
for another hour. There is no way of knowing exactly how many voters were discour
aged from going to the polls because of this misinformation, but a close Teview of 
the turnout figures by John Lott estimates that it likely cost George W. Bush at 
least 10,000 votes.32 The majority's lack of interest in exploring this issue suggests 
that its research was shaped by its preconceptions and political predispositions. 
3. Accessibility issues 

Some of the most compelling and direct testimony in Florida were accounts of the 
problems of accessibility for disabled voters. Although the disabled voters who testi
fied before the Commission claimed that they themselves ultimately voted, they de
scribed a range of difficulties facing the disabled on election day, including insuffi
cient parking, inadequate provision for wheelchair access; and other difficulties in
volving ballots and voting technology. The barriers they described appear to con
stitute a long-standing problem that was not just confined to Florida or to this presi
dential election. It is unfortunate that the report does not examine the ongoing ef
forts of Florida state officials Governor Bush's ADA working group and a task force 
working under the Secretary of State to address these concerns. 

In the same chapter on "accessibility issues," the report addresses allegations that 
an "overwhelming number" of Haitian-American voters, "many Latino voters," and 
"many persons who were not literate" were "denied adequate assistance" in casting 
their ballots. Here, the discussion of accessibility problems is much less clear. Much 
of the testimony was from advocacy group and based on second-hand, anecdotal in
formation. 

For instance, the Commission heard from a representative of a Haitian-American 
organi2ation in Miami-Dade that, in addition to the problems of long lines and 
understaffed polling facilities, there were problems regarding a lack of bilingual bal
lots. However, few details were presented to help gauge the extent of this problem, 
and no attempt was made to properly investigate the seriousness of these alleged 
problems. 

When the Miami-Dade County supervisor was questioned about the allegations of 
this witness, he referred to a county ordinance that requires the supervisor to deter
mine which precincts have a significant Haitian American voter population and to 
provide bilingual ballots in those precincts. He testified that, for purposes of the No
vember 2000 election, he determined there were 60 1>recincts with a significant Cre
ole population. In addition to providing bilingual ballots, Miami-Dade also did sam
ple ballots in English and Creole and publicized those in Haitian-American news
papers. The Miami Dade supervisor maintained that the earlier witness might have 
lived in a precinct that did not have a significant Haitian American population. The 
report makes no attempt to explore the issue more deeply. 
4. "Motor Voter" Problems 

The report asserts that "[m]any Floridians alleged that they registered to vote 
through the Department of Motor Vehicles (DMV) and learned later that they were 
not registered. Many of these disappointed citizens filed complaints with the attor
ney general's office and/or the Democratic Party." The allegation here appears to be 
that Republicans in Florida somehow engineered a "motor voter" conspiracy. There 
is no evidence to support that claim. The report itself concedes that, according to 
the testimony of the director of the Division of Driver Licenses, problems arose be
cause voters failed to complete their motor/voter applications correctly and/or in a 
timely manner. References to one such individual were stricken from the report 
when the affected agency's responses determined that this individual had submitted 
an incomplete registration form. The report does not mention the concern that the 
"motor voter" system frequently tends to err on the side of letting voters vote when 
in fact they are not be eligible. 

32 John R. Lott, Jr., "Documenting Unusual Declines in Republican Voting Rates in Florida's 
Western Panhandle Counties in 2000," unpublished paper, May 2001. • 

https://votes.32
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5. Confusing Ballots 
Although some witnesses testified about the confusion caused by the "butterfly

ballot" in Palm Beach County, no evidence was presented that the butterfly ballot 
was targeted to particular groups, as the Commission originally suggested in its 
"preliminary" report of March 9. During the hearings, the Commission heard vary
ing accounts regarding "defective" ballots. A rabbi from Palm Beach County testified 
that when he spoke with a group of 500 people within his congregation in Palm 
Beach County, about 20 percent complained that they had problems with the but
terfly ballot ("their arrows did not line up with the holes"); the rest of the group
exp_erienced no such problems and "simply laughed." 

The supervisor of elections for Palm Beach. County later testified that, in some 
cases, it appeared that voters using the butterfly ballot failed to properly line up 
the ballot in the voting machine. The supervisor also explained that certain commu
nity groups may have mistakenly instructed voters to "punch the second hole" for 
Gore "when he was not the second hole; he was the third hole." Others had been 
told to "vote for Lieberman," but "if they followed the line where Lieberman's name 
was, it punched another hole down because the President and Vice President are 
grouped together." 

The supervisor also testified that, "In Palm Beach, sample ballots were sent out 
to all registered voters," and she contested earlier charge·s regarding defective bal
lots. She explained that she herself had never been alerted to or received any com
plaints about the actual cal"d not fitting into the machine properly: ''The ballot cards 
are all purchased from the same company and they're all printed at the same time. 
They all come off the same press. They're all printed on the exact same size paper. 
You've got the candidate's name, the arrow pointing to the number and then the 
hole if you follow straight across then you'll hit the hole." 

In Palm Beach County, the major problem was a ballot printed in large type for 
the benefit of older voters. In Duval County, a major problem was faulty instruc
tions to voters by Democratic party workers, provided with the intention of maxi
mizing Democratic votes lower down on the ballot. The biggest problem with ballots 
of all kinds was the fact that there were ten candidates on the ballot for President, 
compared with only three or four in previous years. 

Another significant issue, which the report virtually ignores, concerns the prob
lems of first-time voters, many of whom received faulty how-to instructions from the 
very groups that urged them to vote in the first place. As Isiah Rumlin, head of 
the NAACP in Duval County, has recently stated: "We didn't do any voter edu
cation. We didn't know we needed to. In retrospect, we should have done a better 
job." 

As a result of the election-day confusion in Florida and many other states, .there 
is a new emphasis on voter education initiatives and the role that can be played
by advocacy groups and community organizations. In Broward County, for example, 
the new supervisor of elections, Miriam Oliphant, has launched a program to in
volve local churches in the efforts to better educate voters, recruit new ones, and 
prevent many of the difficulties that occurred during the 2000 election. 

IV. THE MAJORITY REPORT'S INTERPRETATION OF THE VOTING RIGHTS ACT DISTORTS 
THE LAW 

The majority report argues that election procedures in Florida violated the Voting 
Rights Act. Its interpretation bends the 1965 statute totally out of shape. 

It is absolutely correct, as the Commission report asserts, that violations of the 
1965 Voting Rights Act do not need to involve intentional disenfranchisement. Sec
tion 2 of the act was amended in 1982 in an effort to circumvent the Supreme 
Court's decision in Bolden v. City ofMobile, 1980. Bolden, in insisting that plaintiffs
in an equal protection suit demonstrate discriminatory intent, had brought the stat
ute in conformity with Fourteenth Amendment standards in general. The amended 
provision allowed minority voters nationwide to challenge methods of election on 
grounds of discriminatory "result." 

The concern at the time was that plaintiffs, in the wake of Bolden, would have 
to find a smoking gun-unmistakable evidence that public officials deliberately, 
knowingly set out to deprive minority voters of the Fourteenth and Fifteenth 
Amendment rights. 

No witness, however, from the civil rights community argued that all voting 
mechanisms or procedures with a disparate impact on black or Hispanic voters 
would violate the law. Thus, the 1982 Senate Judiciary Committee Report, in ex
plaining the newly amended Section 2, defined a jurisdiction in violation of the law 
as one in which "racial politics dominate[d] the electoral process." At the 1982 Sen
ate Hearings, a distinguished civil rights attorney testified that claims of voter dilu-
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tion would rest on "evidence that voters of a racial minority are isolated within a 
political system .. .'shut out,' i.e. denied access ... [without] the opportunity to 
participate in the electoral process." 

If all voting procedures with a disparate impact on minority voters violated the 
statute, then all registration processes, in jurisdictions with black and Hispanic resi
dents, would be legally questionable. AB you know, less affiuent, less educated citi
zens tend to register and vote at lower rates, and many of those educationally and 
economically disadvantaged citizens are members of those minority groups. 

Voter error is analogous to low registration rates; it is more likely to occur among 
the less educated and the less affluent. And thus, despite the thousands of voting 
rights cases on the books, the majority report cannot cite any case law that suggests 
punch card ballots, for instance, are potentially discriminatory. Or that higher error 
rates among black voters suggest disenfranchisement. 

The disparate impact test is actually very complicated, and always has been. For 
instance, a multimember district in which whites are a majority may have a dis
parate impact on minority voters. But as the Supreme Court has said (Whitcomb 
v. Chavis, 1971), the candidates supported by black voters may consistently lose, but 
that disparate impact upon black representation (and officeholding) is not nec
essarily a violation of minority voting rights. In Whitcomb, black voters were Demo
crats in a Republican County. It was not exclusion, but the process of party competi
tion and the principle of majority rule that denied blacks the representation they 
sought. Political party, not race, determined the electoral outcome. 

This same logic still. runs through the complicated process by which a judicial de
termination is made in a section 2 Voting Rights Act case. Courts must determine 
whether minority voters have had "less opportunity" to participate in the electoral 
process, a finding that requires-:plaintiffs to meet:a multifaceted test. Plaintiffs must 
show, for instance, that there has been "a significant lack of responsiveness of the 
part of elected officials to the particularized needs. of the members of the minority 
group"; that "political campaigns have been characterized by overt or subtle racial 
appeals; and that voting is "racially polarized." These are just a few items off the 
list of so-called "factors" to which courts are instructed to refer in judging the merits 
of a vote dilution suit; disparate impact alone never settles the "equal opportunity" 
question.. 

There is another important point. The question of a Section 2 violation can only 
be settled in a federal court. Plaintiffs who charge discrimination must prevail in 
a trial in which the state has a full opportunity to challenge the evidence. There 
is a reason why, in contrast to Section 5 in the Act, Section 2 requires a trial in 
a federal court. Section 5 claims can be settled in the Justice Department itself, 
through the process of administrative review. That is because they pose simpler 
questions-namely, whether a new election procedure or practice is clearly inten
tionally discriminatory, or whether its impact is such as to leave minority voters 
worse. off than they had been. A typical Section 5 question would thus .be: Are newly 
drawn redistricting lines likely to result in fewer black officeholders than before? 

Section 2, on the other hand, demands an inquiry into the complex issue of racial 
fairness. Adjudicating competing claims about equal electoral opportunity, as the 
Supreme Court has noted, requires an "intensely local appraisal"-the specific, de
tailed knowledge that only a court can.obtain. And it demands the chance that only 
a trial can provide for the challenged jurisdiction to answer the charges. AB the 
Chair herself has conceded many times, the Commission is: "not a court" and cannot 
arrive at verdicts that belong exclusively to the judiciary. Yet, while the majority 
report does admit that the Commission cannot determine whether violations of the 
Voting Rights Act have actually occurred, in fact it unequivocally claims to have 
found "disenfranchisement," under the terms of the statute. 

The Commission's findings are likely to inspire some people to call for federally
mandated election procedures of one .sort or another. This would be a grievous error. 
The architects of the Constitution left matters of suffrage almost entirely in state 
hands, although subsequent Amendments prohibited a poll tax and denial or abridg
ment of the right to vote on account of race, gender, or age (after eighteen). It is 
true that in 1965 the Voting Rights Act broke with constitutional tradition, but that 
was a uniquely draconian response necessitated by the persistent and .egregious in
fringements of basic Fifteenth Amendment rights that pervaded the Jim Crow 
South. 

None of the Commission's findings establish that we are confronting a national 
emergency in any way resembling that in 1965. Florida itself (unlike the states of 
the Deep South in the 1960s) has readily acknowledged the need for reforms to its 
voting procedures, and has already acted to remedy problems evident in the Novem
ber election. State action is appropriate; federal intrusion is not. 
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More voter education is clearly needed-a job for the states themselves, for polit
ical parties, and for other interested organizations. Donna Brazile, Al Gore's cam
paign manager, recently lamented the inadequate voter education in preparation for 
the last election. "I take full responsibility for the lack of voter education resources 
that could have helped us," she said.33 While we think Ms. Brazile blames herself 
excessively, we do look forward to a greater effort to prepare voters to cast their 
ballots in the future. That effort is not mandated by the Voting Rights Act, but is 
certainly much to be desired. 

V. THE REPORT MISTAKENLY HOLDS FLORIDA STATE OFFICIALS RESPONSIBLE FOR THE 
CONDUCT OF ELECTIONS 

The Commission's report makes a highly politicized attack against Florida state 
officials. As previously noted, the report asserts that "State officials failed to fulfill 
their duties in a manner that would prevent this disenfranchisement," and calls on 
the U.S. Department of Justice to "institute formal investigations . . . to determine 
liability and to seek appropriate remedies." 

The charges the majority has directed against the Governor and the Secretary of 
State and other officials in Florida are particularly disturbing. At the Commission's 
interrogation in Tallahassee, the Governor was the only witness during the entire 
set of hearings to be denied the opportunity fo make an opening statement. The re
port criticizes the Governor for giving too much deference to local authorities. If, in
stead, Governor Bush had before the election had called for a more centralized elec
toral system with greater power for state officials , he undoubtedly would have re
ceived criticism from the same political quarters for trying to grab power in order 
to manipulate the election returns to favor his brother. 

The majority report admits grudgingly that it found no "conclusive evidence" of 
a state-sponsored conspiracy to keep minorities from voting. But as several inde
pendent observers have pointed out, this is maliciously misleading phrasing, since 
there was in fact no evidence whatsoever of a conspiracy at all, conclusive or other
wise. 

Contrary to what the majority has asserted, state and local officials have refuted 
in detail the serious allegations the Commission has made against them. 

The testimony in Florida clearly explained and delineated the delegation of au
thority and decentralized responsibility for elections, under Florida's constitution. 
Testimony from all the public witnesses with jurisdiction over these matters pro
vided no evidence of criminal misconduct in connection with the Florida 2000 elec
tions. Testimony also revealed the seriousness accorded to the work of the Gov
ernor's bipartisan task force on election reform. Ignoring all of this available evi
dence, the Commission insists that Florida state officials are guilty of "gross ne
glect" in fulfilling their responsibilities regarding election matters. This charge in 
the majority report again violates fundamental concepts of due process. Not only are 
its conclusions not based upon evidence contained in the record of the hearings. 
They are in direct conflict with the testimony of the witnesses who were most 
knowledgeable about such matters. 

The report refuses to accept a key point that emerged in testimony during the 
hearings-that the elections supervisors are "independent, constitutional officers." 
That is why, as a recent piece in The Economist points out, "laying so much blame 
on the governor and secretary of state is unrealistic." 34 The article goes on to ex
plain that, "Most of the key decisions were made in Florida's 67 counties rather 
than in Tallahassee," and, "Many of the counties with the highest number of voter 
errors were under Democratic control." Indeed, our statistical analysis reported 
above makes plain that the problem -the Commission report focuses on was very 
largely confined to counties in which the electoral machinery was in Democratic 
hands. 

The majority report criticizes Governor Bush for having "apparently delegated the 
responsibility'' for the conduct of the election. It fails to grasp that this is precisely 
what Florida law provides. The Secretary of State is criticized for having taken a 
"limited" role in election oversight, supposedly contradicting the position she took 
before the Supreme Court" in Bush v. Gore. The majority report fails to explain, 
however, that Bush v. Gore (which addressed the issue of "recounts" and the certifi
cation of the results of the election) had nothing to do with the authority of county 
officials over the conduct of elections at the local level in Florida. The report glosses 
over the inconvenient fact that, under Florida law, Governor Bush has virtually no 

33Stan Simpson, "Report Inspires Gore Aide," Hartford Courant, June 11, 2001. 
34"Unfair, Again," The Economist, June 9, 2001. 
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authority over the voting process, and the Secretary of State's role is mainly to pro
vide non-binding advice to local officials. 

The report's claim that the governor and other officials are to be blamed (and in
vestigated) for not having taken full responsibility for all of the problems that oc
curred during the Florida election cannot be reconciled with the .actions of Commis
sion's own general counsel in conducting the "affected agency" review. On June 8, 
when questioned as to why state officials were given only portions of the report to 
review, the general counsel explained that, "we selected the portions that are rel
evant . . . based on activities and responsibilities." The general counsel went on to 
say"that, "we just thought it would be a bad idea '[to send the full report] because 
there are responsibilities and activities that don't pertain to the governor's office." 
Since the general counsel sent the governor only about 30 pages of a 200-page re
port, this would seem a tacit recognition that in fact the governor' responsibilities 
for the conduct of elections are quite limited . 

It is also ironic that the Chair chose to berate Secretary Harris during the Talla
hassee hearing for not having assumed more responsibility for the problems that oc
curred on election day. At the hearing, the Chair explained that, even though Com
mission on Civil Rights delegates to the staff director the authority to run the day
to-day operations of the Commission, she herself-as Chair-must assume ultimate 
responsibility for everything that happens at the Commission. That explanation 
stands in stark contrast to the statements issued by the Chair in the wake of the 
unauthorized leak of this report, when the Chair asserted that she was "only one 
vote" on the Commission. 

The report charges that the governor, the secretary of state and other state offi
cials should have acted differently in anticipation of the high turnout of voters. 
What the Commission actually heard from ''key officials" and experts was that the 
increase in registration, on average, was no different than in previous years; that 
since the development of "motor voter'' registration, voter registration is more of an 
ongoing process and does not reach the intensity it used to just prior to an election; 
and that, in any event, registration is not always a reliable predictor for turnout. 

One expert who has studied voter turnout and participation for 25 years testified 
that, "The Florida turnout was not particularly high"-only 2.2 percent over 1996. 
Several supervisors of elections testified that the highest turnout occurred in 1992 
(which had an 80 percent turnout compared to the 64 percent turnout in 2000). 

The majority report also faults Florida state officials with having failed to provide 
the 67 supervisors of elections with "adequate guidance or funding" for voter edu
cation and training of election officials. It fails to mention the Commission also 
learned that, under Florida's Constitution, requesting and allocating resources is a 
local responsibility, one which belongs to the supervisors of elections. The county su
pervisors are independent, constitutional officers who make their budget requests to 
the Boards of county commissioners. It is up to the county commissioners to approve 
or reject those requests, and there is currently no process for appealing to the state • 
government. The majority of the supervisors of elections who came before the Com
mission testified that they themselves did not request additional resources prior to 
the election but, that even if they had, such a request would have properly been 
directed to their county commissioners, not to the governor or to the Division of 
Elections. 

VI. THE COMMISSION'S ANALYSIS OF THE FELON LIST QUESTION IS SLANTED 

The Majority Report suggests that one important instrument of black "disenfran
chisement" was the so-called "purge list," a list of persons who should be removed 
from the voting rolls because they had a felony conviction. Regrettably, the list sup
plied to state officials by the firm hired to do the work mistakenly included the 
names of some persons who had no felony convictions. 

The Majority Report implies that this was no innocent mistake, but another effort 
to suppress _the black vote. The sole piece of supporting evidence it cites is a table 
with data on Miami-Dade County. Blacks were racially targeted, according to the 
report, because they account for almost two thirds of the names of the felon list but 
were less than one-seventh of Florida's population. 

This might seem a striking disparity. But it ignores the sad fact that African 
Americans are greatly over-represented in the population of persons committing 
felonies-in Florida and in the United States as a whole. The Majority Report never 
bothers to ask what the proportion is. Without demonstrating that considerably less 
than two-thirds of the previously convicted felons living in Miami-Dade County were 
African American, the racial disproportion on the felon list is completely meaning
less. 
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It is not only meaningless but irrelevant. The vast majority of the people on the 
felons' list were properly listed. It was illegal for them to vote according to Florida 
law. The Commission may not like that law, but it is not its business to opine on 
the matter. 

The only possible civil rights violation here is the allegation that disproportion
ately large numbers of African Americans were put on the felon list falsely. Had 
the Commission bothered to examine its own data supplied in the report, it would 
have found that the truth was just the opposite of what it claims. 

The table reveals that 239 for the 4,678 African Americans on the Miami-Dade 
felons' list objected when they were notified that they were ineligible to vote and 
were cleared to participate. They represented 5.1 percent .of the total number of 
blacks on the felons list. Of the 1,264 whites on the list, 125 proved to be there by 
mistake-which is 9.9 percent of the total. Thus, the error rate for whites was al
most double that for blacks. 

If we accept the conspiratorial view that the errors on the felons list must have 
been targeted so as to reduce the voting strength of some group, it was whites, not 
blacks, who were targeted. The error rate for Hispanics was almost as high as that 
for whites-8.7 percent. Since the data are from Miami-Dade, with its huge His
panic population, one might conclude that someone hoped to suppress both the the 
non-Hispanic white vote and the Hispanic vote. 

Why was a "purge list" created in the first place? At the hearing in Miami, the 
Commission received testimony from DBT/Choicepoint, Inc., the company which pro
vided the state with a list of individuals who might be convicted felons, registered 
in more than one county or even deceas_ed. The compilation of the list was part of 
an anti-fraud measure enacted by the Florida legislature in the wake of Miami's 
1997 mayoral election, in which at least one dead voter and a number of felons cast 
ballots. 

The Commission heard from DBT that approximately 3,000 to 4,000 non-felons 
(out of approximately 174,000 names) were mistakenly listed on this so-called 
"purge" list provided to the state. The list identified 74,900 potentially dead voters, 
57,770 potential felons, and 40,472 p_otential duplicate registrations. Under Florida 
law, the supervisors of elections were required to verify the ineligible-voter list by 
contacting the allegedly ineligible voters. Some supervisors believe the list to be un
reliable, and did not use it to remove a single voter. It is regrettable that the Com
mission made no effort to determine how many of the 67 supervisors of elections 
did or did not use the list. According to recent studies, the total number of wrongly
purged· alleged felons was 1,104, including 996 convicted of crimes in other states 
and 108 who were not felons at all. This number contradicts the Commission's claim 
that "countless" voters were wrongly disenfranchised because of inaccuracies in the 
list. 

Most notably, the Commission did not hear from a single witness who was pre
vented from voting as a result of being erroneously identified as a felon. One wit
ness did testify that he was erroneously removed from the voter list because he had 
been mistaken for another individual on the felon list whose name and birth date 
were practically identical to his. However, he was able to convince precinct officials 
that there had been a clerical error, and he was allowed to vote. 

In pursuing its attack on the purge list, the Commission completely ignored the 
bigger story. Approximately 5,600 felons voted illegally in Florida on November 7, 
approximately 68 percent of whom were registered Democrats. On June 8, General 
Counsel Hailes was asked why the report failed to address the issue of ineligible 
voters who cast ballots on election day. His response was: "That's not part of the 
scope of our report." 

Based on extensive research, the Miami Herald discovered that, "among the felons 
who cast presidential ballots, there were "62 robbers, 56 drug dealers, 45 killers, 
16 rapists, and 7 kidnappers. At least two who voted were pictured on the state's 
on-line registry of sexual offenders." According to the Herald, the biggest problem 
with the felon list was not that it wrongly prevented eligible voters from voting, but 
rather that it ended up allowing ineligible voters to cast a ballot: 

Some . . . claim that :many legitimate voters-of all ethnic and racial groups,
but particularly blacks-were illegally swept from the rolls through the state's 
efforts to ban felons from voting. There is no widespread evidence of that. In
stead, the evidence points to just the opposite-that election officials were most
ly permissive, not obstructionist, when unregistered voters presented them
selves.35 

35Merzer, Miami Herald Report, 105. 

https://selves.35


203 

The Palm Beach Post conducted its own extensive research into the problems with 
the flawed exceptions list.36 The Post's findings, which corroborate the major conclu
sions of the Herald's investigation, include the following: 

• Most of the people the state prevented from voting probably were felons. 
• Of the 19,398 voters removed from the rolls, more than 14,600 matched a 

felon by name, birth date, race and gender. 
• More than 6,500 were convicted in counties other than where they voted, sug

gesting they would not have been found by local officials without the DBT 
list. 

• Many of these felons were convicted years ago, and they had no idea that they 
did not have their civil rights [to vote]. 

• Many had been voting and unwittingly breaking the law for years. 
The report's message is that nobody in authority did enough data verification. But 

the Commission itself failed to verify key arguments made in its report. The letter 
(submitted per the affected agency review) from Michael R. Ramage, General Coun
sel for the Florida Department of Law Enforcement, provides a lengthy clarification 
of the FDLE's role in verifying the felon status of voters whose names had been for
warded by the local supervisor. (Note that, according to Mr. Ramage's letter to Mr. 
Hailes, the FDLE was allowed to review only three pages of the 200-page report, 
despite the prominence the report gives to this controversial issue.) In his letter to 
General Counsel Hailes, dated June 6, 2001, Mr. Ramage maintains that the Com
mission's findings are "wrong and based on erroneous assumptions," and places 
undue emphasis on "anecdotal examples of problems." His letter later goes on to de
tail FDLE's efforts regarding verification of the "exceptions" list: 

[I]t is important to note that during the pertinent time frame, FDLE responded 
effectively to nearly 5,000 voters whose names matched those of convicted felons 
in Florida's criminal history records. (It is not unusual for criminals when ar
rested to use a name, date of birth, address, social security number, etc., other 
than their own.). . . . A number of those who believed they had been wrong
fully identified as not being able to vote were ultimately found to be incorrect. 
They were, in fact, not eligible to vote. Likewise, a number of those who raised 
a concern were ultimately found to be eligible to vote. The process worked to 
resolve issues. Of those voters who contacted FDLE to appeal the notice from 
a local supervisor of elections that they were ineligible to vote, approximately 
50 percent were confirmed to be Florida convicted felons, and 50 percent were 
determined not to have a conviction in Florida for a felony. 

While the General Counsel on June 8 indicated that some revisions would be 
made to acknowledge the "extraordinary efforts" by the FDLE, no revision has been 
made in the conclusions, which are still wrong and based on erroneous assumptions. 
Certainly, no eligible voter should be wrongly prevented from doing so, but at the 
same time, election officials have a compelling interest in preventing voter fraud 
committed by convicted felons. The Commission majority failed to look at all the 
facts regarding the felon list. Instead of focusing on what it calls "the reality" of list 
maintenance, it uses anecdotes to support its call for an extensive and unwarranted 
investigation by the U.S. Department of Justice. 

There is also the additional question of voter fraud. On June 8, the Chair ex
plained that the report did not look at the issue of voter fraud, since "fraud does 
not appear to be a major factor in the Florida election," and that, in any event, this 
was "beyond the scope" of the Commission's investigation. Thus, the report single
mindedly pursues only one kind of vote dilution (allegations that eligible voters were 
denied the tight to vote) while completely ignoring the other (allegations that ineli
gible voters were allowed to vote). 

Only in the report's introduction is there a brief mention of Complaints of Voter 
Fraud, "listed along with the Western Florida Time Zone Controversy and Absentee 
Military Ballots as "other factors" that "could have contributed to voter disenfran
chisement in Florida." (In other words, the main concern is with voting irregular
ities that could be interpreted as having a disparate impact on Democratic voters. 
Factors that were more likely to have had a disparate impact on Republican voters 
were simply shoved aside.) The report then goes on to explain that, "while recog
nizing that the above factors do raise concerns of voting irregularities, the Commis
sion did not receive many complaints or evidence during its Tallahassee and Miami 

36 Palm Beach Post, "Felon Purge Sacrificed Innocent Voters," May 27, 2001. 
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hearings pertaining to how these issues created possible voter disenfranchisement 
in. Florida." 

This explanation is incorrect and disingenuous. . . . First of all, at the Commis
sion's meeting of December 8, 2000, when the Commission reached its decision to 
conduct an investigation of the Florida election, there was lengthy discussion of the 
Commission's statutory responsibility to investigate "any patterns or practice of 
fraud." Chair Berry herself explained that "if there are people who engaged in fraud 
or violated the laws, we would hand them over for prosecution." The Chair assured 
Commissioners that, "[e]very single allegation should be systematically pursued." 

Second, if the Commission "did not receive" evidence regarding fraud, it is be
cause, contrary to the Chair's assurances in December, it chose not to seek any tes
timony on the widely-publicized allegations of fraud. Given the report's emphasis on 
the so-called purge list, this is an egregious omission. In Florida, there were various 
reports regarding thousands of ballots cast by ineligible felons and unregistered vot
ers, fraudulent absentee ballots in nursing homes, and precincts where more ballots 
were cast than the number of people who were registered. That the Commission 
made no effort to look at these problems is unconscionable. 

VII. UNWARRANTED CRITICISM OF FWRIDA LAW ENFORCEMENT 

The Commission report discusses at length a motor vehicle check conducted in 
Leon County on election day, and portrays the police presence there as an effort to 
intimidate prospective black voters in the area and keep them from going to the 
polls. This is a wildly distorted interpretation of what actually happened. 

As the chief of the Florida Highway Patrol, Colonel Charles C. Hall, testified in 
Tallahassee, there was one motor vehicle checkpoint, in Leon County on election 
day. That checkpoint was not adequately authorized and resulted in one complaint. 
The equipment checkpoint operation lasted about 90 minutes (between 10:00 a.m. 
and 11:30 a.m.) and occurred more than two miles away and on a different roadway 
from the nearest polling facility. Of the approximately 150 cars stopped at the 
checkpoint, a total of 18 citations or notices of faulty equipment were issued to 16 
different individuals, 12 of whom were white. The citizen who lodged the complaint
testified that she had contacted the NAACP after she returned from voting, but she 
refused to meet with the FHP to assist their investigation. Despite this one highly 
publicized incident, there has been no evidence whatsoever of police intimidation of 
voters. 

Writing in response to the affected agency review, the general counsel for the 
State of Florida's Department of Highway Safety and Motor Vehicles, Enoch J. 
Whitney, has supported the account given by Colonel Hall at the hearing: 

Colonel Hall's testimony conclusively demonstrates that there was no intent by 
members of the Florida Highway Patrol to delay or prohibit any citizen from 
voting on Election Day. All pertinent evidence shows that in fact no one was 
delayed or prohibited from voting by virtue of the equipment checkpoint oper
ation. 

The Commission majority's willingness to perpetuate a gross misperception of this 
issue is a disservice to the public's confidence in America's electoral and law enforce
ment systems, and an insult to the dedicated officers of Florida's law enforcement 
community. 

VIII. PROCEDURAL IRREGULARITIES AT THE U.S COMMISSION ON CML RIGHTS 

In writing this report, the Commission majority has ignored not only the rules of 
evidence, but the agency's own procedures for gathering evidence. The procedural 
issues are important to the extent they relate to the policy and politics driving this 
report. By pretending to investigate procedural irregularities while engaging in pro
cedural irregularities of its own, the Commission majority undermines its credibility 
and diminishes the value of its work. By arguing that CCevery voice must be heard" 
while in fact stifling the voice of others, the Commission is guilty ofhypocrisy. 

Republican and Independent Commissioners were never asked if they would like 
to call witnesses. Hearings we1·e completely controlled by the Chair and the General 
Counsel, and commissioners did not even know who the witnesses were to be at one 
Miami hearing; thus they could not properly prepare questions. 

When the hearings failed to provide any evidence of widespread voter disenfran
chisement, the ·Chair unilaterally approved a last-minute procurement of the serv
ices of an outside "statistician," Professor Allan Lichtman. Commissioners were 
never asked to approve this arrangement, nor were they contacted regarding any 
suggestions they might have for additional or alternate experts. 
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At its June 8, 2001 meeting the Commission voted that Dr. Lichtman would be 
asked to prepare a rejoinder to any dissent that was filed, and that the dissent was 
not to be made available on the commission's web site until it could be accompanied 
by Dr. Lichtman's response. It is astonishing and unprecedented that the commis
sion would take the position that the views of its minority members could not be 
circulated to the public until a rebuttal of them was prepared. Is the dissent a docu
ment that is too dangerous for the public to read unless accompanied by an imme
diate rebuttal? Furthermore, to date, Dr. Lichtman's rejoinder has not materialized, 
and it was stated at the July 13, 2001 meeting of the commission that it was not 
clear whether he would be writing any response to this dissenting opinion, with un
clear consequences for the fate of the dissent. 

At the July 13 monthly Commission meeting, members of the commission staff 
and some commissioners argued that this document is not a proper "dissent," .and 
that the commission should not allow its publication. One commissioner asserted 
that a "two or three or five page statement" would be an acceptable dissent, but 
something more than that would be out of bounds. In a July 10 memo, the staff 
director stated that the Commission "does not envision any Commissioner 
"engag[ing] in a complete reanalysis of the staffs work." But it is obviously impos
sible to write a thorough dissent without reanalyzing the quantitative and other evi
dence upon which important claims have been based. 

As a result of such objections, at its July 13, 2000 meeting the Commission major
ity refused to authorize the publication of our work pending further negotiation. 
Whether it will actually appear under the Commission's imprimatur remains an 
open question at this time. Astonishingly, many of the commissioners seem to be
lieve that it is appropriate for them to dictate the form .any disagreement with their 
views should take. 

We feel fortunate to be living in a time in which technological progress renders 
futile the attempts of those in power to silence the expression of minority views. 
Any interested member of the public can already find our a full draft on our dis
senting opinion on the Web, on both the Manhattan Institute and the National Re
view web sites. And of course it will be available in print in the published hearings 
of the Senate Committee on Rules and Administration. But it is nonetheless deeply 
troubling that a body whose mission is to explore unpopular truths would keep from 
public scrutiny a dissenting opinion written by two of its duly-appointed members. 
1. Failure to follow statutory requirements for fair and objective proceedings 

Under the Commission's regulations, all proceedings are to be conducted in a fair 
and objective manner. During its hearings in Florida, however, the Commission 
failed to ensure fair, equal and courteous treatment of witnesses. The secretary of 
state was treated in an insulting manner, and the governor was the only witness 
during the proceedings who was denied the opportunity to deliver an opening state
ment. 
2. Conclusions issued before all of the evidence was received 

The Commission reached its verdict long before it had even completed its review 
of the evidence. On March 9, the Chair introduced a "preliminary assessment" that 
was not shared with Commissioners beforehand and that did not provide Florida of
ficials with ,an opportunity to respond to the charges against them. These proce
dures are sadly reminiscent of Alison in Wonderland's court of the Red Queen: "Ver-
dict first, trial later!" • 
3. Denial of "defame and degrade" review 

Section 702.18 of the Code of Federal Regulations requires the Commission to give 
parties that might be defamed or degraded by its reports a chance to respond. The 
majority report states that "the Commission followed its procedures by conducting 
a defame and degrade review." It fails to state that the Commission's general coun
sel denied the governor's request to be given the requisite 30 days, under defame 
and degrade, to review the report in its entirety (instead of select portions) and the 
requisite 20 days to submit a "timely, verified response." The general counsel's ex
planation on June 8 was that there was "no statement [in the report] that would 
constitute defame and degrade." In light of the Chair's statement on June 8 that 
the governor, the secretary of state, and other state officials were "grossly derelict 
in fulfilling their responsibilities," the general counsel's decision appears to indicate 
that the Commission has been "grossly derelict" in its treatment of those who assist 
its investigations. 
4. Inadequate affected agency review and consideration of affected agency comments 

The report also claims that "affected agencies were afforded an opportunity to re
view applicable portions." The Commission's project management system normally 
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requires at least 30 days for affected agency review, yet the governor and other offi
cials were given only 10 days to review the report, and' the report was given to the 
press before affected parties could respond. In an interview with the New York 
Times, the general counsel claimed that anyone wishing to respond to the Florida 
report would have 20 days to do so. Few of the affected agency comments have actu
ally been factored into the final report. 

To compound the seriousness of these procedural improprieties, the Commission 
handed out copies of the draft report at the June 8 meeting and posted the draft 
on its web site, thereby widely disseminating a version of the report that included 
none of the affected agency comments or any of the corrections and amendments 
discussed at the June 8 meeting. 

Affected agency review is an essential procedure to ensure fairness and accuracy 
of Commission reports. Contrary to the Chair's statement on June 8, it is not a mere 
"courtesy" that is granted or denied at the whim of the Chair or the staff. In this 
case, the procedure was mooted by the leak to the press and the public dissemina
tion of a preliminary, uncorrected draft. 

5. No management controls for this agency in disarray 
A 1997 investigation by the GAO found the Commission to be an "agency in dis

array'' and cited, in particular, the lack of communication and l:lffective management 
controls regarding the Commission's projects. Pursuant to the GAO investigation, 
the Commission implemented its management infqrmation system to specify 
timelines for completion of the Commission's work product. In the case of the Flor
ida report, however, no clear or consistent timeline has been maintained for this 
project and Commissioners' inquiries to both the Chair and the staff director have 
been routinely ignored. 

·For example, at the March 9 meeting, instead of taking up a status report on the 
project (as the agenda announced), Commissioners were asked to approve, without 
any advance notice at all, the Chair's own personal statement of preliminary find
ings. At the same meeting, the Chair advised Commissioners that, "in April we ex
pect to have the draft of the voting rights in Florida, the actual draft, in front of 
us." In April, however, Commissioners were given only an "Outline of the Final Doc
ument" and were advised that the draft report would be considered at the June 8 
meeting. At no time were Commissioners advised they would be given only three 
days to read the report prior to the June 8 vote. The Chair dismissed any criticism 
in this regard, asserting that Commissioners should have known "that we would re
ceive it when we did receive it." 

Instead of taking responsibility for the question of agency leaks, the Chair now 
proposes to legitimize the premature disclosure of Commission reports, by sug
gesting a change in policy for Commission reports. Specifically, the Chair proposes, 
for future reports, "that we release the draft of the report publicly as soon as it's 
available without waiting [until] even when we give it to the Commissioners." While 
releasing drafts of a report as they are written makes much sense, since it would 
allow commissioners to discuss the findings with the staff before the document is 
finished, it's not clear why the Chair would give the press, but not the commis
sioners themselves, copies of such a draft. 
6. Selection of Allan Lichtman as the Commission's Sole Statistical Analyst for the 

Florida Report 
As we have argued, we believe that a rigorous statistical analysis of the available 

data clearly and convincingly contradicts Dr. Lichtman's alleged findings. Dr. 
Lichtman's conclusions are so unsupportable, in fact, that it is first worth pausing 
to discuss the Commission's selection of him as its sole statistical analyst to carry 
out such crucial work. 

The choice of Dr. Lichtman to carry out this work is problematic. When he ap
peared at the June 8, 2001, meeting of the commission to present his findings, he 
took pains to present himself as a scholar above party, who had "worked for Demo
cratic interests . . . and for Republican interests." 37 At the time, the American Uni
versity web site identified him as a "consultant to Vice-President Albert Gore, Jr." 38 

His partisan commitment was evident in his media appearances throughout the 
campaign and the period of post-election uncertainty. 

Moreover, although Dr. Lichtman claimed (at the June 8 Commission meeting) 
that he began his study of possible racial bias in the Florida election with an open
even "skeptical"-mind, in fact, evidence suggests the contrary. As early as January 

37Transcript of United States Commission on Civil Rights meeting, Washington, D.C., June 
8, 2001, 46. 

38 <http://www.american.edu/cas/facu1ty.shtml#HISTORY. WMA>. 

http://www.american.edu/cas/facu1ty.shtml#HISTORY
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11, at the very beginning of his investigation. and prior to conducting any detailed 
statistical analysis of his own, Dr. Lichtman stated publicly that he was already 
convinced, on the basis of what he had read in the New York Times, that in Florida 
"minorities perhaps can go to the polls unimpeded, but their votes. are l~ss likely 
to count because of the disparate technology than are the votes of whites." He cons 
eluded: "In my view, that is a classic violation of the Voting Rights .Act." 39 Long 
before he examined any of the statistics, Dr. Lichtman had already concluded that 
Florida had disenfranchised minority voters and violated the Voting Rights Act. 

A social scientist with strong partisan leanings might conceivably still conduct an 
even-handed, impartial analysis of a body of data. Unfortunately, that is not the 
case in the present instance. 

CONCLUSION 

America's journey on the road to racial and ethnic equality is far from over. We 
have traveled far, and still have far to go. But the Commission's majority report 
positively sets us back. By crying "disenfranchisement" where there was confusion, 
bureaucratic mistakes, and voter error, the report encourages public indifference. 
Real civil rights problems stir the moral conscience of Americans; inflated rhetoric 
depicting crimes for which there is no evidence undermines public confidence in civil 
rights advocates and the causes to which they devote themselves. 

The U.S. Commission on Civil Rights was once the moral conscience of the nation. 
Under the direction of the Chair, Mary Frances Berry, it has become an agency 
dedicated to furthering a partisan agenda. After six months of desperately searching 
for widespread disenfranchisement in Florida:, the Commission produced a 200-page 
report based on faulty analysis and echoing vague and unsubstantiated claims. 

The shoddy quality of the work, its stolen-election message, and its picture of 
black citizens as helpless victims in the American political process is neither in the 
public interest nor in the interest of black and other minority citizens. Do we really 
want black Americans to believe there is no reason to get to the polls; elections are 
always stolen; they remain disenfranchised? There is important work the Commis
sion can do. But not if its scholarly and procedural standards are as low as those 
in this Florida report. 

THERNSTROM-REBENBAUGH REJOINDER TO LICHTMAN 

SEPTEMBER 3, 2001 

We are pleased that, in his July 16, 2001 statement to the Committee on Rules 
and Administration of the United States Senate, Dr. Lichtman has, very belatedly, 
made available some of .the details of his analysis that we have been seeking for 
months. When a majority of the members of the United States Commission on Civil 
Rights voted on June 8, 2001 to endorse his conclusions about the Florida 2000 elec
tions, Dr. Lichtman's statistical report-which was absolutely central to the Com
mission's report-was grossly inadequate. It failed to provide the regressions that 
he claimed to have done, regressions that any _scholar would require before they 
could assess the quality of his analysis. 

This material was not made available to us until very recently, despite our re
peated reguest, in violation of current scholarly norms in the social sciences. And 
what finally appeared on the Commission's web site on August 10 is dated July 16 
but was never sent to us when it was first completed. Why not? Why keep informa
tion pertinent to an ongoing controversy from its own members who have advanced 
serious criticisms of its report? The answer, we suggest, is that the Commission 
fears that providing us with this document will allow us to advance ,additional un
welcome criticisms 

It is also noteworthy that. much of the analysis Dr. Lichtman describes here was 
apparently done long after his original inadequate statistical report and his oral 
presentation of his findings at the Commission meeting of June 8. The Commission's 
report was not based on what is to be found in. Dr. Lichtman's July 16 statement. 

It is not clear when this additional work was done. At a hearing of the Senate 
Committee on Rules and Administration on June 27, we were struck by Dr. 
Lichtman's very odd response to Senator McConnell's question about the possible in
fluence of poverty on rates of ballot spoilage. In answering the Senator, Dr. 
Lichtman spoke at length about his analysis of the significance of. education, not of 

39 Transcript of1J.S. Commission orr Civil Rights hearing, Tallahassee, Florida, January 11, 
2001. 
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poverty. As a highly experienced expert witness, Dr. Lichtman surely knew the im
portance of listening carefully to questions in such situations, and we suspect that 
he was being deliberately evasive. Could it be that as late as the end of June Dr. 
Lichtman had not yet in fact run any regressions that used county-level poverty 
rates as a variable, for example, despite suggestions to the contrary is his original 
report? 

Dr. Lichtman's rejoinder is very brief, and it fails to address most of the objections 
we raised about his June report. We had neither the advantage of being able to ob
tain assistance of the Commission's sizable staff or the ability to hire experts of our 
own. Nonetheless, we developed a thorough critique of the Commission's statistical 
analysis, running to more than 8,000 words, more than a third of our entire long 
document. We had expected that Dr. Lichtman's rejoinder would address our chief 
criticisms of statistical issues. To our surprise and disappointment, it fails even to 
mention many of them. Before we assess what Dr. Lichtman- has to say now, it will 
be useful to sum up the major points that he has not ever attempted to refute. 

These matters, it should be noted, involve only a portion of our dissent. Close to 
two-thirds of the dissent is devoted to other flaws in the Commission's report. None 
of these criticisms has been answered by the authors of the report, although we be
lieve that they are sufficient to lead any disinterested reader to conclude that the 
report is riddled with error and that its main conclusions are unproven. 

I. KEY POINTS IN OUR CRITIQUE OF HIS STATISTICAL ANALYSIS THAT DR. LICHTMAN 
CHOSE TO IGNORE 

Apparently uncontested, at least for now, are the following, spelled out in detail 
in our dissenting opinion on the Commission's report. 

1. When a voter who turned in a ballot at the November election failed to reg
ister a valid vote for President of the United States, it is absurd to conclude 
that this proves that he or she was "disenfranchised." A good many voters 
do not vote for all offices on the ballot, and some deliberately abstain from 
making a choice in the presidential race. Substantial numbers also delib
erately vote for more than one candidate for some bizarre reason. Indeed, 
Civil Rights Commission Chair Mary Frances Berry herself has said in pub
lic that she sometimes deliberately "overvotes." 

2. Undoubtedly, though, substantial numbers of Floridians who wanted to reg
ister a choice in the presidential contest and actually cast a ballot failed to 
turn in one that included a presidential vote that was actually tabulated. 
This is a common feature of elections everywhere. What could explain this? 
Amazingly, both the Commission report and the report of Dr. Lichtman on 
which it heavily rests studiously avoid the term "voter error," even though 
that is the only credible description of what happened. The Commission tries 
to absolve such voters of all blame by referring to ballots that were "rejected" 
or "spoiled," as if someone or something had improperly "rejected" or 
"spoiled" these ballots. But the long and elaborate investigation the Commis
sion conducted in Florida yielded not a shred of evidence to contradict the 
obvious fact that the only people who "spoiled" any ballots cast in Florida 
last November were the individual voters who failed to fill them in in compli
ance with established electoral procedures. Their ballots were "rejected" be
cause they were not properly completed. 

3. We cannot determine with any precision exactly who cast the ballots in 
which a valid choice for president could not be determined by the counting 
machines, or in many places by canvassing boards conducting manual re
counts. Dr. Lichtman tries to draw conclusions about the matter by looking 
at variations from county to county in rates of ballot spoilage and then relat
ing those variations to variations in other characteristics of those counties, 
chiefly as their racial composition. Counties, though, are crude units for 
analysis, and his method is highly vulnerable to what statisticians term ''the 
ecological fallacy." Many leading statisticians and social scientists, some of 
them cited in our dissenting report, believe this method yields unreliable 
conclusions. Dr. Lichtman. regrettably, has chosen to pretend this serious 
methodological issue does not exist. 

4. 'The estimate in the Commission report that received most attention in the 
press is the sensational claim that black voters were nine times as likely as 
whites to cast votes that did not count; in some places it even claims that 
the figure is ten to one. That figure was an absurd extrapolation that failed 
to control for any other variables that may have been correlated with race, 
such as poverty and literacy rates. We note with great interest that this esti-
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mate. does not reappear in Dr. Lichtman's July 16 statement, and that the 
author fails to provide any explanation as to why it does not reappear. His 
claim that the racial disparity in ballot spoilage rates was nine to one has 
been silently abandoned. 

5. In addition to county-level data, Dr. Lichtman also originally examined pre
cinct-level for three Florida counties. Although precincts are much small 
units than counties and superior in that respect, the difficulty with this, part 
of the analysis is that no socioeconomic variables other than race were exam
ined by Dr. Lichtman. No sophisticated social scientist would ever draw con
clusions about how race influenced some social phenomenon from an analysis 
that used race as the only independent variable. The proper question is what 
effects may be attributed to race when other possibly relevant variables are 
held constant in the analysis. Dr. Lichtman made only a feeble stab at doing 
this in his analysis of county-level data; he failed to do it at all in his pre
cinct analysis. In his July 16 statement, Dr. Lichtman reports on the find
ings of his subsequent analysis of two additional Florida counties-Broward 
and Escambia. This new material has precisely the same glaring defect as 
his earlier work on precinct data: it looks only at the relationship between 
race and ballot spoilage without taking other variables into account. 

6. One of the oddest, and to us most offensive, features of the analysis that Dr. 
Lichtman did for the Commission was his decision to dichotomize the Florida 
population into the categories of black and "non-black." We would have 
thought that everyone today understood that there are very significant dis
tinctions between non-Hispanic whites, Hispanics, Asian Americans, and 
American Indians. Casually lumping all these groups together as "non
blacks" obscures important cultural differences that we would expect the 
U.S. Commission on Civil Rights, of all bodies, to recognize and respect. 
After all, people of Hispanic descent outnumber African Americans in Florida 
today, and the state has sizable numbers of Asian Americans and American 
Indians as well. It is incredible, but readers of the Commission's report 
would never know that. Dr. Lichtman's July 16 statement offers no expla
nation for this egregious failure, and indeed presents further estimates that 
employ the indefensible "non-black" category. 

7. In a separate statistical analysis, Dr. Lichtman examined the so-called 
"purge list" used by some county officials to remove from the registration 
lists persons convicted of a felony and hence ineligible to vote by law. Our 
dissent examined his data carefully, and concluded that it proved just the 
opposite of what the Dr. Lichtman and the Commission claimed. On this 
issue too, Dr. Lichtman has not provided any answer to our critique 

Any thoughtful reader with an open mind, we believe, would find these unan
swered criticisms extremely damaging to the case the Commission attempted to 
make. They won't go away simply because defenders of the report pretend they don't 
exist. 

II. LICHTMANS ARGUMENTS IN HIS JULY 16 STATEMENT 

We now turn to matters that Dr. Lichtman's July 16 document does address. 
First, it should be noted that some of these issues are highly technical, and that 

readers without advanced training in statistics will find them very difficult to ,sort 
out. Our own expert, Dr. John Lott, goes into these matters in detail in his August
25, 2001 "Response to Lichtman's Comment." We will allude to some of Dr. Lott's 
main arguments below, but his observations should be read in their entirety. 

What new evidence is presented in Dr. Lichtman's July 16 statement? Its opening 
pages report on. his further work on precinct-level data from Broward and Escambia 
counties. As we have already observed above, Lichtman's failure to examine any so
cioeconomic or demographic variables other than race renders this exercise of little 
value. 

Furthermore, Lichtman's discussion focuses ,on extreme cases-precincts that 
were either 90 percent or more African American or 90 percent or more "non-black," 
to use Lichtman's awkward and offensive term. As pointed out in our original dis
sent, this method exaggerates differences between groups. Florida blacks who live 
in nearly all-black neighborhoods cannot be assumed to be representative of the 
state's black population as a whole. They very likely are poorer and less educated, 
on the average. And whites or other "non-blacks" who lived in neighborhoods with 
very few or no African American residents may not be representative of the state's 
white population either. No careful scholar would extrapolate a statewide pattern 
from inspection of such extreme cases. 
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Perhaps most important, even his extreme case analysis-which clearly exagger
ates differences-does not support his estimate that black voters were nine times 
as likely as non-blacks to cast invalid ballots. The extreme case analysis he has 
done in five counties, in fact, show that the average disparity was not nine to one 
but three to one (3.1:1 to be precise). We offered this criticism in our dissent, and 
Dr. Lichtman has provided no answer to it. The precinct-level data from the two 
additional counties does not alter the results at all. 

In addition, Dr. Lichtman provides three regression tables that he claims support 
his contention that race alone is what determined the pattern of ballot spoilage in 
the 2000 election in Florida. Dr. Lott has examined these very carefully, and finds 
many flaws in them. The findings are very sensitive to the precise specifications 
used, and Dr. Lott argues that those specifications are arbitrary and lack adequate 
explanation and justification. Even when Dr. Lott reran the numbers using Dr. 
Lichtman's specifications, his results come out significantly different than those re
ported by Dr. Lichtman. Dr. Lott's own regressions are technically superior, we be
lieve, and they yield entirely different conclusions. 

Other experts will have to assess the technical aspects of this controversy. Instead 
of plunging into it more deeply, we will now shift ground and explore two vital 
issues that should be fully comprehensible to the lay reader. These involve the role 
of education and literacy levels in explaining rates of voter error, and the effect of 
the partisan affiliations of election officials 

III. THE QUESTION OF EDUCATION AND LITERACY LEVELS 

Our original report argued that the voters who mistakenly spoiled their ballots 
in the November election were largely people who had trouble reading and following 
the simple instructions provided with the ballots. African Americans would fall into 
this category in disproportionate numbers, because the average literacy level of the 
black population is much lower than that of whites. The 1992 National Adult Lit
eracy Study found that 38 percent of African Americans ranked at the lowest level 
in "prose literacy," Level 1. Persons at level one were defined as lacking the reading 
skill to be able to ''make low-level inferences based on what they read and to com
pare or contrast information that can easily be found in [a] text." 1 Since blacks were 
nearly three times- as likely as whites to be at the lowest literacy level, it would 
not be surprising to find that greatly disproportionate numbers of them were unable 
to meet the challenge of figuring out how to .register a choice for a particular can
didate. It hardly seems coincidental,that the racial disparity in the Florida ballot 
spoilage rate ·and in levels of illiteracy nationally are so similar. 

Dr. Lichtman maintains that his regressions disprove that hypothesis. He claims 
to have measured the effect of literacy by using two county-level measures-the pro
portion of county residents who were classified at the lowest literacy level and the 
proportion who had less than nine years of schooling. However, the most sophisti
cated regressions in the world will not yield meaningful results if the underlying 
data they employ are inadequate measures of the phenomenon they are supposed 
to represent. In this case, the data are grossly deficient for a number of reasons. 
We pointed out some of their deficiencies in our dissent, and it is disappointing that 
Dr. Lichtman ignores the issue altogether, blithely proceeding to crank out numbers 
that obscure rather than illuminate reality. 

It is astonishing that Dr. Lichtman would use county-level estimates of the pro
portion of residents reading at Literacy Level 1 without telling his readers that the 
1992 survey from which the data were drawn did not include enough cases from 
Florida to permit direct estimates of literacy levels. What he relied upon was a se
ries of "synthetic estimates" that amount to guesses about what the level would be 
in light of each county's demographic characteristics. 

Even worse, the way Dr. Lichtman that uses these county-level estimates ignores 
the crucial fact emphasized above-that African Americans are far more likely than 
whites to be at the lowest literacy level. If we had good data that would be permit 
county-level estimates of literacy broken down by race, we are confident that a "per
cent black at Literacy Level l" would prove highly significant in a regression equa
tion. 

A similar objection applies to Dr. Lichtman's other related variable, the proportion 
of county residents with less than nine years of schooling. These figures are not bro
ken down by race, so they are useless for testing the proposition that racial dif
ferences in literacy levels are the major cause of the disparities in ballot spoilage. 

1 National Center for Education Statistics, Adult Literacy in America: A First Look at the Re
sults of the National Adult Literacy Survey, National Center for Education Statistics (Wash
ington, D.C.: U.S. Government Printing Office, 1993), 18, 113. 
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Furthermore, this is a poor measure because less than a tenth of Florida's popu
lation (9.6 percent) had this little education at the time of the 1990 Census, the data 
Lichtman uses, and the figure would h!1ve been even lower in 2000. Very few people 
under the age of 50 have so little education these days. 

Dr. Lichtman's introduction of this variable is very puzzling. His original re_port 
and the Commission report both claim that he did a regression that included both 
literacy and percent who were not high school graduates as variables. We have re
peatedly requested to see the actual regression, to no avail. We still do not have 
it, because Dr. Lichtman has changed the schooling variable from "percentage of 
high school graduate" to "percent under 9th grade" education. Why the switch? Do 
these two measures yield different results? Surely the matter requires some expla
nation. 

In denying that literacy and educational levels have anything to do with the pat
tern of non-voting he is attempting to explain, Dr. Lichtman would have us believe 

that prosperous and well-educated African Americans living in the suburbs or rel
atively integrated neighborhoods were just as likely to cast spoiled ballots as those 
living in inner city slums and voting in precincts that were 90· percent or more 
black. How could this possibly happen? We can only imagine two scenarios in which 
this might be true: 

a. It could be true if local election officials had somehow figured out which bal
lots were cast by black voters and how to alter them behind the scene so as 
to render them invalid. This seems frankly impossible, and the Commission 
never found a shred of evidence even hinting at such fraudulent manipula
tion of ballots in its long investigation in Florida. This scenario is even hard
er to take seriously when we recall that 'the vast majority of spoiled ballots 
were cast in jurisdictions in which Democrats controlled the electoral ma
chinery (a point Dr. Licthman denies unconvincingly as we shall see shortly). 
These officials lacked both the means and the motive to carry out such a 
scheme. The idea is simply ludicrous. 

b. That leaves voter error. Dr. Lichtman apparently believes-or at least would 
like us to believe-that well-educated African Americans do no better than 
functional illiterates when confronted with the challenge of reading ballot in
structions and following simple directions like ''VOTE FOR ONE AND ONLY 
ONE." This proposition is also ludicrous. 

IV. THE PARTISAN AFFILIATIONS OF LOCAL ELECTION OFFICIALS 

We have criticized the Commission report for its partisanship. Its errors, distor
tions, and dubious interpretations all have same slant. The report, quite simply, was 
clearly designed to support the "stolen election" theory. George W. Bush only won 
Florida, and hence the presidency, it holds, because "countless numbers" of black 
residents of Florida were somehow "disenfranchised." It was all the fault of Gov
ernor Jeb Bush and Secretary of State Katherine Harris, who supposedly orches
trated the effort. The Commission report concluded that its investigation had not 
uncovered "conclusive evidence" that state officials were involved in a conspiracy to 
keep minorities from voting. This formulation makes the Commission's bias unmis
takable. In fact, the Commission not only found no "conclusive evidence"; it found 
no evidence whatever to support this lurid charge. 

In our dissent, we went beyond this obvious point and reported that Dr. Lott's 
statistical analysis had yielded very important findings that were impossible to 
square with the "stolen election" theory. We noted that in 24 of the 25 Florida coun
ties with the highest rates of ballot spoilage, the electoral machinery was in the 
hands of Democratic local officials, and in the 25th the supervisor of elections was 
an Independent. The choice of voting technology and of counting procedures, that 
is, had nothing to do with Governor Bush and Secretary of State Harris. It was 
made by people with the same partisan affiliations as more than nine out of ten 
African Americans who were allegedly disenfranchised. The same holds when you 
look at all the state's 67 counties, as Dr. Lott did. Having a Democrat in charge 
of the election sharply increased the ballot spoilage rate; having a Republican in 
charge lowered it dramatically. 

This is such a damning blow to the stolen election theory supported by the Com
mission report that Dr. Lichtman could not ignore it. One of his new regressions, 
reported in his Table 2, does include the political party of the supervisor of elections 
as a variable. But taking the party of the supervisor into account, he assures us, 
''has no discernible influence on ballot rejection rates." 

Why do Dr. Lott's regressions show a very powerful influence for this variable and 
Dr. Lichtman none at all? The answer is Dr. Lichtman engages in a nice bit of sta
tistical legerdemain here. He does it by slyly introducing, along with the party of 
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the supervisor of elections, another new variable-the proportion of Democratic vot
ers in the county. Adding this into the equation removes the effect of party of super
visor that Lott found. Why? Because the percent Democratic among voters is, of 
course, very strongly correlated with the likelihood that the supervisor was Demo
cratic. Dr. Lichtman is thus saying, in effect, that "the ballot spoilage rate was 
much higher in counties in which Democrats controlled the electoral machinery, but 
they controlled the elections only because there were so many Democratic voters in 
those counties." 

True, but utterly irrelevant. This does nothing to undermine Dr. Lott's orginal 
analysis. Dr. Lott pointed out a devastating weakness in the argument that the 
black vote was diluted, in some unknown fashion, by the actions of Republican state 
officials. It happens that the ballot spoilage rate in general, and the estimated spoil
age rate for black voters, was highest in places where the people who ran the elec
tions-the only ones in a position to do anything to discourage voters or deface bal
lots-were from the same party as the overwhelming majority of the state's African 
American voters. The fact that those same counties tended to be heavily Democratic 
does nothing to alter that undeniable fact. 

V. CONCLUSION 

Our harsh assessment of the U.S. Commission on Civil Rights' report on the Flor
ida elections in 2000 remains unchanged. In its earlier history, under very different 
leadership, the Commission did distinguished work that was applauded by people 
of widely different political persuasions. The imprimatur of the Commission carried 
weight, and deservedly so. 

The Florida report, alas, lacks credibility, and further tarnishes the Commission's 
onceasplendid reputation. Beneath the patina of scholarship provided by Dr. 
Lichtman, it nothing more than a tendentious brief written to support preconceived 
partisan conclusions. It consistently distorts data and ignores evidence that does not 
fit its argument. 

Furthermore, the Commission has failed miserably in its responsibility to give a 
respectful hearing to the voices of Commissioners who disagree with its present 
leadership. Repeated requests for information, most notably Dr. Lichtman's ma
chine-readable data and the regressions he performed using it, have been 
stonewalled. We have been told that Dr. Lichtman had no data in his possession, 
suggesting either that he made up his statistical estimates out of whole cloth or that 
he unaccountably destroyed all his statistical files once he had done his calculations. 
Testifying before the Senate Rules Committee on June 27, 2001, Commission Chair 
Mary Frances Berry suggested that Dr. Lichtman had obtained all of his data from 
the Web, and that it had somehow flown back up to the Web once he had produced 
his tables, an absurdity no one familiar with quantitative social science could pos
sibly believe. A few weeks later, when the material was still not forthcoming, we 
heard another excuse from Chair Berry. Dr. Lichtman did have what we sought, but 
it was scattered on four or five different computers and would be too much trouble 
to assemble for us. These were simply pathetic efforts to conceal the truth: that the 
commission sought to shelter Dr. Lichtman's shoddy and slanted analysis from the 
severe criticism it so richly deserved. 
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UNITED STATES 6241'wnthSl!eet.N.W. 
COMMISSION ON WashingtOn, D.C. 20425 
CMLRIGHTS 

April 2, 2002 

Memorandum for Les Jin, Slaff Director 

From: Commissioner Abigail Themstrom 

Re: Your response to my memorandum dated March 20 

I received your memorandum dated April 1 which was written in response to my memorandum 
dated March 20. 

Your memorandum alludes to my being "confused about the nature and purpose of briefings." I 
am not, I believe, confused about the nature of briefings. Further, I agree with you lhat a 
"briefing is meant lo inform members of the Commission on the current debate on this topic." 
My asking for adequate notice only reflects my desire to understand•issues fully. We are now 
eleven days away from the briefing and I have yet to receive any preparatory materials nor the 
name of lhe expert or speaker conducting the briefmg. And, as I said in my memorandum to 
you, IDEA is an enormously complicated issue. 

It is obviously true that "there is no expectation [on your partJ that Commissiol)ers have 
prepared beyond the work the Commission staff has completed on a briefing memo that will be 
given to you." But I find this extraordinarily low expectation a betrayal to the noble beginnings 
of this Commission and condescending to the Commissioners who are willing to prepare 
adequately, contribute, learn and listen to all sides. 

Further, if the agency is so understaffed, why not use the expertise of all the Commissioners? 
Please do call, write or e-mail and ask me for names and suggestions for upcoming briefings. 
II would take a five-minute phone call from one of your three special assistants to my special 
assistant lo do this. Or simply e-mail me directly, I am always happy to reply right away. It 
seems apparent that some commissioners are left out of the planning process because the 
leadership of the Commission has no interest in a variety of opinions, not because the 
Commission is understaffed or underfunded. 

For instance, on March 8, Commissioners Edley, Braceras and I offered to help in various 
different ways to plan an educational accessibility hearing, briefing or forum. Our offer was 
rejected. However, Commissioner Edley suggested that "the report be prepared In a process 
that ... enables the commissioners to react to a draft.· He further suggested that the staff 
"circulate in advance a list of some of the experts with whom the staff is going to have a 
conversation in preparing ir so that commissioners have an opportunity to make other 
suggestions. The Chairperson said this system was already in existence. If so, the system has 
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never been put into use in the time I have served at the Commission. Would you please 
indicate the best manner to contact the staff. I have many times made suggestions and no one 
on staff has availed themselves with the opportunity to talk to me whether on the phone or in 
person about any substantive matter. 

You state that "the briefing is merely an update for the Commission and a possible basis for 
deciding what else we might do on this subject.• How can we decide what to do on this 
complicated subject with three-week notice and perhaps seven days to read a briefing memo I 
have yet to receive? That ls an example of bad management and planning that no amount of 
appropriation increase would remedy. If there is indeed a tight budget, why not plan ahead 
rather than try to catch up? 

Your answer to my memorandum is also Incomplete. Please address the following five issues 
which were included in my last memorandum: 

1. Please inform the Commissioners why, in spite of several on the record statements 
about having thirty-day notice before any briefing, the Commission has decided for the 
second time this year to ignore this. Also, the Chairperson said the biote1TOrist expert 
was a "speaker" rather than a briefer. Yet, the agenda stated that he was conducing a 
"briefing.• Please indicate the difference between the two. 

2. Please inform the Commission about the status of the briefing on welfare reform 
which was originally scheduled for March 8. 

3. Please indicate what other briefings you project holding this year. 

4. The Chairperson has stated repeatedly that any Commissioner can request a 
briefing. I would like to request a balanced briefing on educational accessibility. I would 
like to contribute names to this briefing and have it composed of more than one 
advocate proposing one side. Which members of the staff should I contact regarding 
this matter? 

5. If the Commission is thinking of hiring an expert or consultant to help ii prepare any 
aspect of the report on education, I want a full discussion of the matter at a regular 
Commission meeting. Has the Commission hired a consultant, expert or other outside 
source to assist with the education report? And, if so, at what cost. There are already 
educational experts at the Commission itself. 

Finally, on an administrative note, I have yet to have a dedicated fax line installed in my house. 
I am more than happy to do without a fax machine, but the Commission insists on not using e
mails. And, the Chairperson herself suggested during the January meeting that I request a 
dedicated fax line. I sent you a memorandum on this matter on January 14. I have since 
received a fax machine but have yet to get an answer on why it is taking so long to set up the 
line. The only response my assistant received was that Administrative Services were "working 
on ii." Could you please ask the staff to at least explain to me· what is taking so long? 

Thank you. 
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UNITED STATES 624 Ninth Stree1, N.W. 
COUIIISSION ON WashingtOn, D.C. 20425 
CIVIL RIGHTS 

March 20, 2002 

Memorandum for Les Tm 

/)1_ -~ ~ 
From: Commissioner Abigail Themstrom ._y,t'h Q 

Re: Briefing on IDEA 

I received your memorandum dated March 19 indicating that there would be a briefing on IDEA 
on April 12. This is Jess than three weeks advance notice and brings up a number ofissues having 
to do with management and balance. 

Clearly, this is not the manner in which the Commission should be addressing this complicated and 
important topic. 

First, once again, the Commission has decided to hold a briefing without adequate notice. On at 
least two other occasions, when Commissioners have protested changes in the agenda or last 
minute briefings, the chairman has stated unequivocally that all commissioners will have at least 
one full period between Commission meetings to prepare.1 

Furthermore, before the last Commission meeting we were told that there would be a briefing on 
welfare reform, but a week before the meeting we received a memorandum informing us ofa 
briefing on bioterrorism instead. Both the agenda and the press release characterized this as a 
briefing, which requires 30 days notice. However, the chairperson said it was "a speaker." I 
would like to know the difference between the two. 

1 On Friday, November 15, 1996, Chairperson Berry stated: "Well, you will know at le2st at the m=ting 
before the meeting, ifth='s some cmcrgency thing added." Commissioner Geozi!e asked: "So natbing 
will be added UDless it's added at a meeting before that mi:eting at which the briefing will be held." And the 
Chairperson replied: "Yes, Yes. And ifit's an c:mmgcncy and we have to fur some other way do it that 
way, somebody will call you and tcll you. Okay? The staff director. How's that?" 

On I= 18, 1999, Chairperson Berry staled: "There may be emergencies from time to time, or items that 
happened and that Commissioners would be notified when they occurred....we will tty to make sure that in 
the future....the staffdirector will be instructed to mal:c sure that people know a month in advance ifthere 
is a briefing schednled for alreadY for something." She reiteiated: "So the general rule tbcn, as I 
under.;amd it, will be that Commissioners will be notified a month in advance." 
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As to IDEA, it is an intellectual outrage to cover such a serious topic in a one-day briefing. A 
proper look at IDEA, an innnensely complicated statute, requires months ofwork, and all 
Commissioners should have the opportunity to prepare fully for such an inquiry. Moreover, the 
panel assembled to address the issue should have a wide spectrum ofviews. Last month the 
Commission voted to do away with incredloly imponant and potentially beneficial hearings on 
education because the staff had not time to prepare for hearings. Yet, the staff found time to 
invite a speaker (or speakers) on IDEA. 

These once-over-lightly briefings on issues that professionals in the field can barely get their arms 
around further undermine the credloility ofthe Commission. 

Please inform the Commission about the status ofthe briefing on welfare reform. Also, please 
indicate what other briefings you project holding this year. I would like to request a balanced 
briefing on educational accessibility. And ifthe Commission is thinking ofhiring an expert or 
consultant to help it prepare any aspect ofthe report on education, I want a full discussion ofthe 
matter at a regular Commission meeting. We should not be embarrassed by the appearance of 
another consultant ofwhom we had no notice. 

Finally, in spite r(;lpeated memoranda and verbal and on the record requests, it still takes too long 
to get transcripts. I have yet to receive the February 8 transcript on Environmental Justice or the 
March 8 Commission meeting transcript. Surely, it does not take twelve days to verify a three
hour meeting transcript. 

Thank you. 
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UNITED STATES 624 Ninth Street. N.W. 
COMIIISSION ON Washington. D.C. 20425 
CIVIL RIGHTS 

March'!, 2002 

Memorandum to Les Jin 

From: Commissioner Abigail Themstrom ill·~ ·-f~-
Re: Agenda for Commission meeting March 8 

I was stunned to receive the agenda today-exactly a week before our next meeting-and 
discover that you decided to unilaterally change the topic ofthe briefing from "welfare 
reform" to "bioterrorism and access to healthcare." 

Since 1995, it has been a well-established practice at the Commission that 
Commissioners should have at least one month before a briefing in order to prepare and 
make contributions. The only exception to this 30-day notice, as I understand it, is an 
emergency. Although bioterrorism is an interesting topic, it hardly qualifies as an 
emergency since this is something this nation has faced for the last six months. 

Please inform me: 

I. When precisely was the speaker invited? 
2. Which staffer became ill and why didn't you call the Commissioners or send 

us an e-mail or a quick fax notifying us ofthe change? 
3. In January, it was determined that this month we would have a hearing on 

education. What is the status ofthst hearing? 
4. Why wasn't I contacted after I suggested small changes to the Senator 

Daschle's letter. At a minimum I should have been called and told there were 
no plans to make changes. Further, ifthe Commissioners did not unanimously 
approve the letter as written, the phrase "for the Commissioners" at the end of 
the letter should have been deleted. 

Some ofthese questions I have addressed in previous memoranda. I can't help but think 
thst every attempt I make at communication with your offi::e is met with either hostility 
or inefficiency or both. 
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UNl1ED STllTES 624 Nlnlh Sl!Nt. N.W. 
C0IIIIISSION ON Washlng1on. D.C. 20425 
CIVIL RIGKTB 

February 25, 2002 

Memorandum for: Les Jin, Staff Director 

From: Commissioner Abigail Thems1rom 

Re: Transcript for February 8 meatlng, letter to Senator Daschle and press 
clippings. 

Two weeks have passed since the last Commission meeting and I have yet to receive any· 
version of the transcript. Please e-mail the February 8 transcript to lhemstr@fas.harvard.edu. 

On February 19, I sent you suggestions and a vote on the latter to Senator Daschle, however, I 
have never been no!illed about the final resolution nor sent a copy of the final version of that 
letter. 

In two weeks we will be having a briefing on welfare refonn. Commissioner Braceras and I sent 
you a list of experts to be Invited. Precisely which experts were Invited to attend? 

Finally, I appreciate all the hard work that goes into clipping and photocopying all the articles 
related to civil rights issues. From now on, Iwould like to receive, via a-man, a list with the titles 
of the articles and a link to that article. This could reduce dramatically the amount of paper 
used every week and the cost to man an average of two raams of paper, every week, lo eight 
commissioners. Once again, I remind you that most organizations are now using a-mall to save 
staff time, man casts and paper usage. 

Thank you very much. 

mailto:lhemstr@fas.harvard.edu
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UJflTED STATES 624 Ninth Street, N.W. 
COIIMISSION ON Washington, D.C. 20425 
CMLRIGHTS 

February 19, 2002 

Memorandum for Les Jin 

. • Ab' 'lT._£).J,.h"p,.~and~JC.B'fi ~Jf?t~~From: Conumss1oners 1gm emsil-om enru er . rac&iis-·-,r -

Re: February 2002 letter addressed to Senator Tom Daschle on election reform 

First, thank you for running this letter past us before sending it out. 

We request some small changes which would enable us to sign on to this letter. 

Paragraph 2, last sentence, change to: 

Congress should act to address this problem in order to ensure that the right to vote and 
subsequently have that vote counted is secured for all citizens throughout the nation. 

(That is, we are eliniinating the phrase: "Regardless ofwhy this disparity exists;" we are 
changing "must" to "should;" and deleting "ultimately eliminate.") 

2. Paragraph 3, last sentence change to:· 

We hope Congress can formulate a strategy that includes greater responsiveness to the 
voting rights ofall Americans. 

(That is, we are eliminating:"We hope that these two reports have assisted the 
Congress.") 

Thank you very much. 
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UNl1ED STATES 
COIIIIISSIOH ON 
CIVIL RIGHTS 

February 14, 2002 

TO: LesJin 
Staff Director 

FR: Commissioner Jennifer Braceras 
Commissiom:r Abigail Themstrom 

624 Ninth Slree!, N.W. 
Washington. D.C. 20425 

RE: SUGGESTED EXPERTS ON WELFARE REFORM and WELFARE-TO-WORK 

We would like to recommend the following experts for the March 8, 2002 briefing on 
Welfare Reform: 

COMMUNITY-BASED WELFARE EXPERTS 

Clarence Carter 
Director. Office of Community Services 
Dept. ofHealth and Human Services 
* 1-i,rmer Sci): <!f ( ·0111n11111i1_1 •Sen·u:es fnr 
Commonwealth <!fl'ir!!mia 

Robert L. Woodson Sr. 
President. National Center for 
Neighborhood Enterprise 
1424 16th Street N.W.. Suite 300 
Washington, DC 10036 
Phone:201-518-6500 
Fax: 101-588-03 I 4 
E-mail: infor§-ncne.com 

Eloise Anderson 
Director, Program for the American Family 
Claremont Institute 
1127 11th Street, Suite 206 
Sacramento, CA 95814 
Phone:916-446-7924 
Fax:916-446-7990 
*Advised former Governor Pere Wilson on 
welfare issues 

Star Parker 
President, Coalition for Urban Renewal 
6033 West Centmy Boulevard, Suite 400 
Los Angeles, CA 90045 
Phone: 949-361-1647 
Fax: 949-361-6567 

https://infor�-ncne.com
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POUCY EXPERTS 

Douglas Besharov 
Professor, University ofMacyland 
Resident Scholar, American Enterprise 
Institute 
1150 17th Street, N.W. 
Washington, DC 20036 
Phone: 202-862-5904 
Fax: 202-862-7177 

Edward Potter 
President, Employment Policy Foundation 
1015 15th Street, N.W., Suite 1200 
Washington, DC 20005 
Phone: 202-789-8618 
Fax: 202-789-8684 
E-mail: epotter@ept:org 
• EPF evaluates employment trends, non
traditional work, welfare-to-work programs 

ACADEMIC 

Bradley Schiller Ph.D. 
Professor, School ofPublic Affairs 
American University 
4400 Massachusetts Avenue, N.W. 
Washington, DC 20016 
Phone:202-364-1138 
Fax: 202-364-8501 

Robert Rector 
Senior Research Fellow 
The Heritage Foundation 
214 Massachusetts Avenue, N.E. 
Washington, DC 20002 
Phone: 202-608-5213 
Fax:202-544-5421 
E-mail: info@heritage.org 

Michael Tanner 
Director ofHealth and Welfare Studies 
Cato Institute 
1ODO Massachusetts Avenue, N.W. 
Washingt0n, DC 20001 
Phone:202-842-0200 
F.ax: 202-842-3490 
E-mail: mtanner@cato.org 

78-674 D-8 

mailto:mtanner@cato.org
mailto:info@heritage.org
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IJNIICU.OIAI~ "'"'-"'n...... - •• c:c.., ••.••. 

COIBIISSION ON \Vashing!qn, o.c. 20425 
CIVIL RIGHTS 

January 29. 2002 

Memorandum for·· Les Jin. Staff Director 

From: Commissioner Abigail Thernstrom 

Re: Acce;s to documents and timeliness in delivery 

During the last Comm1ss1on meeting I brought up the subject cf timeliness in handling 
Commission lranscnpls _and other documents. Eighteen days have passed since the last 
Commission meeting and l have yet to rec;eive a copy of the transcript. l know you obtain 
copies of the transcnpts a day or two after the meeting. Even though I have been told the 
reporter took longer than expected this time, you could have circulated the meeting portion cf 
the transcript and then the longer afternoon hearing portion. I can only conclude that my 
repeated requests are ignored purposefully. Not only are the transcripts necessary to prepare 
for the following meeting, the hearing record closes on February 11. I would like to have 
adequate lime 10 prepare questions for the hearing participants. 

This is not the only problem I have had this month accessing documentation in a timely manner. 
l have repeatedly requested to receive copies of press releases before they are issued. l just 
found out about a press release the Commission issued for Martin Luther King day over seven 
days ago. I never received a copy of the press release nor was l ever informed my name W0Uld 
be included. 

A week ago. Chairperson Berry sent a letter. on behalf cf the Commission, to Governor John 
Ellis Bush. The letter 1s dated January 14. Your office has yet to send a copy of the letter to 
the Commissioners. 

Finally, on January 28 someone called the main number in your office ID msk for my assistant's 
telephone number. This person was treated rudely and was given the wrong extension. She 
had to call again to find out the right extension. This is not the first time this has happened. On 
September 14. another person called your office and asked for my assistant's extension. She 
was told your office did not have ii. Only after explaining why she was calling was she given my 
assistant's telephone number. My assistant addressed this lnformaDy with Kim Alton and was 
assured that this was an anomaly and it wou!d not happen again. I find it disrespectful that any 
caller-whoever it is-would be treated with ciisdaln and be given the wrong extension, 
seemingly deliberately. I doubt your staff treats calls directed to any of the other assistants in 
this fashion. 
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624 Ninlll Slree~ N.W.UllTED STATES 
Washingmn, o.c. 21M25COIIIIJSSION OH 

CIVIL RIGHTS 

January 17, 2002 

MEMORANDUM FOR LES JIN 
Staff Director 

DEBRA A. CARR 
Deputy General Counsel 

FROM: Commissioner Abigail Themstrom ~~ 
Commissioner Jennifer C. Braceras . . 
Commissioner Peter Kirsanow µfc.L • 

RE: Environmental Justice draft report limeline 

To avoid the series of misunderstandings that occurreclduring the hearings and drafting cf the 
Florida report. we hereby,request that you submit to us in a timely manner your written answers 
to the following nine questions. 

1. When will we get a transcript of the January 11 Commission meeting? As per Chainnan 
•Berry's directive at the last Commission meeting, please provide us the machine
readable version of this and the .other transaipts we have requested. 

2. How much lime do we have to submit questions to the speakers? 
3. Who has been asked to testify at the next hearing? 
4. Who issued those subpoenas and under whose authority? 
5. What is the anticipated schedule for a full draft report? 
6. What is your precise projected limeline for this process? We expect to receive the draft 

report at least a month before we vote on it. 
7. When precisely does the record close for eacl?·of the hearings held? 
8. Does the Commission intend to issue a preliminary report before the record Is closed as 

it did for the Florida report? 
9. How does this change the projected schedule for this year? SpecificaUy, when will the 

educational hearing take place and who has been invited to participate? 

Thank you. 
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UNITED STATES 624 Ninth Street. N.W. 
C0IIUISSION ON Washington. O.C. 20425 
CIVIL RIGHTS 

January 14. 2002 

Memorandum for Les Jin, Staff Director 

~ - ~J..:::::::::From: Commissioner Abigail Themstrom \ 7.-
Re: Dedicated fax line and plain paper fax 

At Chairperson Berry's suggestion during the January 11 Commission meeting, I am writing to 
request the installation of a dedicated fax line and the purchase of a plain paper facsimile 
machine. 

Please advise me of any further steps I should take arrange for the line and facsimile. 

I still need to receive the machine-readable discs for Commission meeting transcripts for July, 
September. October, November and December 2001. Are those discs misplaced or lost? In 
your last memorandum you note that Kim Alton responded to this request. However, the only 
message my assistant got from Kim Alton is that Audrey had given the discs to her "sometime 
before Thanksgiving" and that she would give them to my assistant. She has not received 
them as of today. 

Thank you. 
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UNITED STATES 624 Ninlh Slr1Nlt. N.W. 
COIIIIJSSION ON Washington:o.c. 20425 
CIVIL RIGKTS 

JanUBIY 4, 2002 

Hon. Mary Frances Berry 
Chairman 
U.S. Commission on Civil Rights 
624 9th Street. N.W. 
Washington. D.C. 20425 

Dear Chairman Berry: 

I write on behalfofmyselfand Commissioners Braccras and Kirsanow, both ofwhom 

have authorized me to send this joint letter. In light ofthe pending litigation in the U.S. District 

Court for the District ofColumbia concerning Victoria Wilson's refusal to acknowledge thither 

statutory term of membership on the Commission has ended, we hereby request that you 

postpone the meeting ofthe Commission currently scheduled for January II, 2002 at 8:30 a.m. 

As you may know, all parties to the litigation and the presiding judge have agreed to an 

expedited briefing schedule. Final briefs are due to be filed onJattUBIY 14, 2002. Holding a 

meeting on January I 1. just days before a court will be asked to reach a final decision on this 

matter. would clearly not be in the best interest ofthe Commission or the public we are charged 

with serving. 
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Hon. Mary Frances Berry 
January 4, 2002 
Page2 

In light ofthe consensus among independent observers, expressed most recently by the 

career staff ofthe non-partisan Congressional Research Service, that Ms. Wilson's term has 

ended, convening a meeting with Ms. Wilson participating would serve only to sow discord. We 

should instead be working to forge a bipartisan alliance. We therefore urge you to postpone the 

January 11 meeting. 

Sincerely, 

~--r~ 
Abigail Themstrom 

cc: Jennifer Braceras, Esq. 
Peter Kirsanow, Esq. 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 

WASHIHllTON. D.C. 2IIC2S 

FFJCZ OF STAFF DrRECTOR 

January 4, 2002 

MEMORANDUM FOR COMMISSIONER ABIGAIL THERNSTROM 

..,_, 
FROM: LES JIN.-141 

Staff Director 

SUBJECT: Response to December 19, 2001 Memorandum 

I regret that your busy schedule will make it difficult for you or your special assistant to 
meet with me and/or the appropriate Commission staff members to discuss the status of 
the upcoming environmental justice and education hearings. Despite. this being the 
holiday season. appropriate staff and I have been available to meet during the entire 
period since I wrote you on December 17. In the event that your schedule may change, 
my office is available to set-up a conference call or in-person meeting to discuss your 
views and receive your input. 

As the Staff Director, I work to achieve the goals outlined and approved by the 
Commission. My responsibility is to implement the decisions and priorities of the 
Commission as a body. My role is to serve the Commissioners as a group, as opposed 
to working for individual Commissioners. This was discussed at length at our April 2001 
meeting. Nevertheless, I also try to accommodate individual Commissioner requests, 
and disagree with the assertions contained in your December 19 memorandum 
regarding my responsiveness to your requests. 

In fact, many instances where you claim I have failed to respond appear to be situations 
where the responses were in the form of conversations between Kim Alton, one. of our 
special assistants, and your assistant, Kristina Arriaga. That our responses are often 
verbal, either directly to the Commissioner or indirectly through his/her special assistant, 
is not unusual. I can assure you that you and the other Commissioners are treated 
similarly in this regard. This approach is consistent with past Commission practices and 
was discussed at our April 2001 meeting also. 

I regret that you disapprove of how I have managed the Commission. I hope you will 
change your mind once you have a chance to review this letter. Regardless, however, 
as noted during prior discussions at Commission meetings, my job is not to respond to 
the preferences of individual Commissioners, but rather to ensure that I am responding 
appropriately to the Commissioners as an entity. Unfortunately, this does leave open 
the possibility that, at any given time, one or more Commissioners would disapprove of 
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how I handle my duties. Certainly, if the Commissioners as an entity determine that I 
have incorrectly judged its guidance and need to make changes, I assure you that I will 
make those changes immediately. Thus, if you remain dissatisfied with my general 
pelforrnance or with any specific matters, I can only suggest that you take the matters 
up with the Chairperson or the Commissioners, in conformity with Commission policy. 

In the meantime, my suggestion that we schedule a meeting to discuss the upcoming 
hearings remains open and I do hope that your schedule will permit such a meeting to 
take place in the near future. Regardless, I assure you that the dedicated Commission 
staff will continue to work over the upcoming weeks and months to ensure that these 
projects are ready for presentation at the appointed time. 

. cc: Mary Frances Berry, Chairperson 
Cruz Reynoso, Vice Chairperson 
Jennifer C. Braceras, Commissioner 
Christopher Edley, Jr., Commissioner 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Commissioner 
Victoria Wilson, Commissioner 
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624 11111111> SlmeL 111.w. 
CCIIIIISSIDN ON Wast,mg!Dn. C:C. 204a 
CIVIL RIGHTS 

UNITE0 STATES 

January 3, :?002 

BY F.4X 4SD REGC:L-iR !t-IAIL 

The Honorabit' I ,•< .1,,, 

Sr.iff Din=ctor 
U.S. Commi<s1u:, ,in C;,·ii Rights 
624 9th Street. :-.; ·w 
Washington. D.L· :rJ.G5 

R~ lfr,m,,r:r, /mcrwme in Kirsanowv. Wilson. C.N.1:0J-CV-02541-GK, 
U.S D1,1r11 ! C.,urrjnr the l)isrrict ofColumbia 

Dear Mr. Jir.: 

I write on b"ilalt <'f myself and Commissioners Peter Kimmow and Abigail Th~m 
in rcspon!K to ~our rn,•morandum of December 21, 2001 {n copy ofwhich I attach) and the • 
subs.:qucnt liiing oi .1 moti,in to intervene on behalf ofthe Commission in the above-refc:n:uced 
lawsuit against Victoria Wilson. 

I 

Specifically. you claim in your memorandum that the Commission voted llt its Dcccinbcr 
7. 200 l meeting 10 ··r.:affirmO its position" tliat "all Commissioners serve six-year tenns" mJi1 
that ·•Victori~ Wilson·;. term did not expire on November 29. 2001." You further indicate thill 
scmeon.e (unnar:,~.: I has rc::ii.-icd the New York. law finn ofPaul, Weiss, Rifkin cl., Wharton .!l: 
Garrison to ··,~nd1c;it,:·· the ··Commission"s position" on this matter. Paul, Wei-,,; has now fi&:d a 
motion on bc:half o:: til~ Commission to intervene in the l.s.wsuit betwl:en Ms. Wilson and • 
Commissioner Kir:::mow ..:urrcntly pending in the U.S. District Court for the District of I 
Columbia. In taking !:Iese :ictions. you have acted far oll!Side the scope ofyour 1111thcrity ns mff 
iiirc:clur. am! "'" ~trt:nuously object. I 

To beg::, ,...,1h. L<t' belie,·i, ynu hnve mischaractcrizcd the record. The Commission dill 
nut vote prior le Dect'mba 7. 2001 on the length ofCommissioners' tcnns oron Ms. Wi11SOtj's 
tenure at th:: Commis.~l\,:i tnnr is the Commission empowered to IIlllke such a detcnnination]r 
Your suggcstia:i. :hcrciorc. that the Commission had ever taken a "position" tliut could have! 
been "reaffirmed'" is incorrect. In ::ruth.. the Commission has~ voted on the question of : 
when Ms. Wilson· s term ellpired and. indcc:d.. it is net aulhori=.l to do ~o. Moreovi:r, lhts I 
Commission wus not properly constituted pursul!Dt to 42 U.S.C. § 1975 et seq. ~i!cn it I 
pUipcrtcclly mt:t on December 7. 200 I. Accordingly, m,y vote relllling to this matter in whic!i 
Ms. Wilson's view wus registered is non-binding and ultra vires. I 

i 
' 
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UNITS! STATB 152<l Ninlll S1rae~ N.W. 
CCIIIIJSSICH ON wastang10n. D.'C. 20425 
CIVIL RIGHTS 

I 

January 3, 2002 

BYFAX AND REGUL-lR MAIL 

The Honorabk Les Jin 
Smff Director 
U.S. Commi~sion on Civil Rights 
624 9th Street. N. W 
Washington. D.C. ~0.i.25 

Rr, • Mnrio11 ro Jnrcrwmc in Kirsanow v. Wilson. C.N. 1:0J-CJl-{)2541-GK. 
U.!>'. Dixtm·t n,urrjnr rhc District ofColumbia 

Dear Mr. Jin: 
I 

-l write on b.:halfofmyself and Commissioners Peter Kirsanaw and Abigail Thc~m 
in response to your memorandum ofDecember 21, 2001 (u copy ofwhich I attacbl and the • 
subsequent filing ofa motion ta intcrVcne an behalfofthe Commission in the above-rcfcrcnc:cd 

i lawsuit against Victoria Wilson. • 

Specifically. you claim in )'OUr memcmndum that the Commission voted ILt its Dcccdibcr 
7. 2001 meeting to ··reaffirm□ its position" that "all Commissioners serve six-year terms~ am! 
that ·•Vict~ria Wilson· s term did not expire an November 29. 200 l." You further indic:ate !hill 
someone (unnamed! has retained the New York law finn ofPaul, Weiss, Rifkind, Whanon .!!: 
Garrison to ••,·indicate·· the "'Commission's position" an this matter. Paul, Weiss ha.~ now fili:d a 
motion on behalfof the Commission to intervene in the lawsuit~Ms. Wilson and 
Commissioner Kirsanow currently pending in the U.S. District Court for the District of I 
Columbia. Tn taking these actions, you have acted far outside the scope ofyour 11uthority as staff 
uin:ctur, and we ~tr.:nuously abject. I 

To begin with. we belie,-e you have mischaractcrizcd the record. The Commission dill 
not vote prior to Dec.:emh\OT 7, 2001 on the length ofCommissioners' terms or on Ms. Wil.&on's 
tenure at the Commission \nor is the Commission empowered to IIlllkc such adctcrminationi 
Your suggestion. therefore. that the Commission had ever taken a "pasitiun"' tlaal could have! 
been '"renffinncd'" is ir.:arrcet. In truth. the Commission has never voted on the i;uestian of: 
when Ms. Wilso11·s temt exp.ired and. indeed.. ii is not uU!hurized ludo aa. Moreover, the I 
Commission was not properly constituted purswmt .ta 42 U.S.C. § I975· et .•eq. when it , 
pwporu:dly met an December 7. 2001. Accordingly, ony vote relmingto this matter in which 
Ms. Wilson's view· wus registered is non-binding and ultra viru. ! 
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UIIITE0 STAffS 624 Ninln Street, t,I.W. 
C011111SS10NON WasllJngran. O.'C. 20425 
CMLRIGHlS 

Jammry 3, 2002 

BI'FAX AS'D REGf.'L-1.Jl l'r!AIL 

The Honorabk I ,,,; Jin 
StaffDin,cccr 
U.S. Commi<s1on on Civi! Rights 
624 9th Streec, :-.; ',\ • 
Washington. D.C :r,4-_;5 

R~ .\fr,r,rm rr, hucn•cne in Kirsanowv. Wilson. C.N. l:OJ-CY-0]541-GK, 
U.S. Dr,1r1,1 Cuurtjnr the Dirrric't ofColumbia 

Dear Mr. Jin: 
I 

I v.nte on b"half .,rmysclfand Commissioners Peter Kirsancw end Abigail Th~m 
in response co ~our memorandum of December 21, 2001 (ncopy ofwhich I attach) and the ' 
subsequent liiing ofa motion 10 intctvene on bchal!"oftheCommissicn in the above-referenced 
lawsuit as?ainst \'jccoria Wilson. • 

s:ecifically. you claim in your memonmdum that the Commission voted at its Decelb.:r 
7. 2001 meeting to ··r.,aliinnO i!S position., that "all Commissioners serve six-year terms- mlii 
that "Victori:i Wilson.,; 1em1' did not expire on November 29. 2001." You further indicate tlun 
someone (unnamc:d l ha, retained the New York law finn ofPaul, Weiss, Rifkind; Wharton .t 
Garrison to ·•viodicace·· the ··commission·s position" on !his mat!Cr. Paul, Wei."" has now filicd a 
motion on bi:half oi the Commission 10 interv,:ne in the lawsuit bctwccn Ms. Wilson and I 
Commissioner Kir,:anow currently pending in the U.S. District Comt for the District of 
Columbia. In taking !hese actions, you have acted far outside the scope ofyour authority as rff 
r.!ira:tur. am.I "'r:· ~tr.,nuously object. . 

To begi,i .... uh. "" bl!fil!,·r: you have mischaractcrizcd the record. The Commission di 
not vote: prior 10 Di,c.,mba 7. 2001 on the length ofCommissioners' terms oron Ms. Wilsol''s 
tenure at the Commissinn {nor is the Commission empowered tu make such adetc:nnination 
Your suggestion. :hcrcforc. that the Commission had ever taken a "position" ti.at could have 
been ~reaffinncd" is incorrect. In truth. the Commission bas~ voted llll. the question of 
when Ms. Wilson· s term e."l:p~d and. indeed. iL is not au!horiz,,d tu do so. Mon:over, lhe 
Commission wus not properly ccnstituted pursuant to 42 U.S.C. § l 97S et seq. when ii 
pmpoxtcdly mi,t on Dcccmbr:r 7. 200 I. Accordingly, any vote relating to this matter in whie 
Ms. Wilson's view was registered is non-binding and ultra Vires. I 

https://REGf.'L-1.Jl
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UNl1ED STATES 624 Nin!h S1ree!. N.W. 
COMIIISSION ON Washingtcn, O.C. 20425 
CIVIL RIGHTS 

December 19, 2001 

Memorandum to Les Jin. Staff'Director 

From: Commissioner Abigail Thernstrom --
RE: Memorandum date December 17, 2001 

I am writing in reference to your memorandum dated December 17 entitled "Upcoming 
Briefings." You invite me or my special assistant to meet with you or appropriate staff 
members to discuss an environmental justice briefing that will take place roughly three 
weeks from now-with the holidays in between and evc:ryone extremely busy or away. 

On April 17--eight months agol-1 sent you a memorandum suggesting two names for the 
environmental justice briefing. I' never received a response to that memorandum nor was 
I ever infonned ifthe suggested participants were ever approached. Funher, on August 
29, I sent you another memorandum regarding the environmental justice briefing.1 I 
never received an answer. Considering the :lilct that the briefing has been postponed 
several times, there has been plenty ofopportunity to invite the suggested speakers. 

On September 23, l sent a memonmdum regarding the educational hearing. 2 I have yet to 
hear from anyone on staff who is actually working on this project. Nor have you 
answered any ofmy specific questions regarding the bearings. 

1 Exmpt from August 19 memor.mdmD for Les Jin &om Comrnissionc:r Tbrmstrom: On July 19"' 
Commissioner Themstrom sent a memo mqucsling spocific infmmation about the Euwilomnculal Justice 
brlefing which has been rcpc:al<d)y resdiedulcd and fiDally 8llDDUllCCd for Sqxember 14"'. On July 21" 
Commissiom:r Tru:mstram'sassislant r=ival a call from your afiice cmdirming the briding would take 
place and was told more delalls were fonhcaming. Last week and this mock she left messages RqllCSliDg 
the additional information tono avail. Since April 17"'wc lm'cexpn:ssed In wrilinga partiallarim=stin 
this topic and have seul the biogmphi1:al infimnatian aftwo cxpcrts. ~ these experts been Invited? Is 
the Emirol!lllelllal Justice briefing taking place? 

In addition. is anyone else inviled to speak, panicipale or present a ,:q,ort or paper at the forthcoming 
Commission meeting on any topic? Has the Commission Rlained any amsultan!s in association with any 
opanning project? 

2 Exmpt from Septcmbcr 23 memorandum for Les Jin ftmn Commissioner lbemsumn: 1W1llWI like the 
Commission to invite the following expert to panicipale in the upcoming cdncalilm bearing to rake place in 
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Your memorandum ofDecember 17 is thus ridiculously late, as weJI as willfully 
incomplete. 

Moreover, this is not a first. For the last nine months I have sent memoranda to you 
suggesting the names ofparticipants for various hearings. 

On October S, I sent you a detailed list ofexperts on immigration for a projected briefing 
on October 12. You never responded to my memorandum nor invited any ofthe 
suggested experts. 

In addition, you failed to respond to any ofthe other issues addressed in the 
memorandum I sent you on December 4, 2001. For instance, I have repeatedly3 requested 
the Commission meeting transcripts either be available on-line on the USCCR website or 
be sent to me in machine-readable form. However, I have yet to receive discs for July, 
September, October and November. I know that transcribers and court reporters 
routinely have these transcripts ready a few days after the Commission meeting. Why 
this is even an issue I should have to bring up repeatedly is baffling. Our last 
Commission meeting took place December 7, I do not understand why it would take 
weeks to get a copy ofa transcript. 

Nor do I understand why you would want to run an office that is literally the worst-run in 
my long experience dealing with agencies and o[BllI!izations across the political 
spectrum. 

Please respond to this memorandum in writing or have someone in your staff e-mail me 
with answers to the specific questions I have asked. The Commission is in the business 
ofbringing a balanced view to the public, I do not understand why there is resistance to 
include differing academic opinions on the imponant topics the Commission is about to 
consider. 

Suggesting that my special assistant meet with yours is futile since I cannot even get the 
most basic information from your office. 

My e-mail address is themstr@fas.haryard.edu 

December. Ms. Kati Haycock/ Din:ctor/ Educalillll Trust/ 1725 K Street. NW/ Suite 200/ Washingl!Jn, 
D.C. 20006/Tcl. (202) 293-Ul7/Her assistant's name is: Ivy Herndon 

I nndclsland your office is working on setting up this hmring. 1bis is a topic of particular int=st to me. 
Please let me know hi. which ways I can assist your office in preparing a balanced panel for this bearing. 

3 Excerpt from August 29 memcmmdum: As Commissiom:r'Ibcmsliom has DOied befon:, it would saw 
the Cornnrlssion = if lhesc transcripls and commission meeting transcripts were posted on-linc OD 
1hc website. Which office is handling maintenance o(1hc website. Has this orany otherSCJVice associated 
to the website provided by an outside en1ity'I Commissioner1bemstrom would be happy to contact the 
transcriber services di=tly and request that her transcripts be sent by e-mail 

mailto:themstr@fas.haryard.edu
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Thank you. 
..... ..... .. 

CC: The Honorable Steve Chabot 
The Honqrable Jerrold Nadler 

• The Honorable Dick Armey 
Mary Frances Berry, Chairman 
Cruz Reynoso, Vice Chairman 
Jennifer C. Braceras, Commissioner 
Christopher Edley, Jr., .Commissioner 
Elsie M. Meeks, Commissioner 
Peter Kirsanow, Commissioner 
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UHrTED STATES COIIIIISSION ON CIVIL RIGHTS 

WASHIIGlOII, D.C. 20a5 

1FF1CE OF STAI'!' DJRD:TOR 

December 17, 2001 

MEMORANDUM FOR COMMISSIONER ABIGAIL THERNSTROM 

FROM: LES JIN ii::{_ 
Staff'Direcfo}\ 

SUBJECT: Upcoming Hearings 

In response to your requests for infonnation on the upcoming environmental justice and 
education hearings, I invite you and/or your special assistant to meet with me and/or the 
appropriate Commission staff members to discuss the status of these two projects. 

Please have your special assistant contact Kim Alton in my office with convenient meeting dates 
and times and I will work to have this scheduled as soon as possible. 

Thank you. 

cc: Hon. Steve Chabot 
Hon. Jerrold Nadler 
Hon. Dick Armey 
Mary Frances Berry. Chairperson 
Cruz Reynoso. Vice Chairperson 
Jennifer C. Brnceras. Commissioner 
Christopher Edley. Jr., Commissioner 
Elsie M. Meeks. Commissioner 
Russell G. Redenbaugh. Commissioner 
Victoria Wilson. Commissioner 
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UMTED STAlES 624 Nnlh stree~ N.W. 
COIIJIIBSl0N ON washingtan, D.C. 20425 
CIVIL RIGHTS 

December 4, 2001 

Memorandum for Les Jin 

From: Commissioner Abigail Themstrom 

Re: Various 

1. Commission meeting transcripts 

Since I arrived to the Commission in January, I have repeatedly asked that materials, 
particularly meeting transcripts, be sent to me electronically. It seems to me that this Is 
e simple and reasonable request. 

I am missing the machine-readable version of the transcripts for July, September, 
October end November. I have been requesting these transcripts through my special 
assistant since July and reiterated my request in writing on November 2. 

I would also like to request electronic wrsions of the transcripts for the years 1995 
through present 

I have repeatedly asked why these transcripts are not posted on the USCCR website for 
easy access but your office has never answered. 

2. Upcoming hearings 

In your memorandum dated November 19, you indicate ttud the planning meeting will 
take place in December. How does this rearrange the schedule for next year? 

a. Briefing on Environmental Justice 
If there is going to be a hearing or a briefing in January, no doubt you started planning 
this already. Is the environmental briefing taking place in January? If so, who has been 
Invited? 

b. Educational hearing and subpoenas 
Have there been any subpoenas sent out to request witnesses or documentation for the 
education hearing? If so, under whose authority were these issued? 

c. Request for list of witnesses invited 
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Please send an Commissioners a 11st of the witnesses invited for these hearings and the 
list of documentation requested while planning the hearings rather than a few days 
before the hearing when it would be impossible to make any suggestions. 

For every single hearing or briefing that has taken place this year, your office has either 
denied me access to a witness list until a few days before the briefing or hearing or 
simply ignored any suggestion I have made with regard to speakers. I have a particular 
Interest in the education hearing and have offered In writing to participate in the planning 
process. 

No one on staff has availed himself of the opportunity to meet. speak, or e-mail me on 
any planning aspect of the educational hearing in spite of my explicit offer to assist and 
my interest and knowledge of this topic. • 

3. Press releases 

I have never received an answer to my repeated requests to remove my name from any 
press release sent out by the Commission without my previous approval. Please 
address this issue in writing. 

cc: The Honorable Steve Chabot, Chairman, Subcommittee on the Constitution, Committee 
on the Judiciary 
The Honorable Dick Armey, House Majority Leader 
Chairman Mary Frances Berry 
Vice Chairman Cruz Reynoso 
Commissioner Christopher Edley 
Commissioner Elsie Meeks 
Commissioner Russell Redenbaugh 
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UHITED STATES 624 Ninlh Slluel, N.W. 
COIIIIISSION ON Washington. D.C. 20425 
CIVIL RIGHTS 

November 2, 2001 

TO: Les Jin, Staff Director 

FROM: Commissioner Abigail Themstrom ~ f'~/./l-1:r 

Re: Various 

I request your assistance on the following matters: 

I. Letter to the subcommittee on the Constitution. On Friday, October 26, after 6:00 
pm, I received a copy ofa letter sent to the Subcommittee on the Constitution. I 
would like to know why this letter was sent to the Subcommittee. Was it in 
response to a request for information? 

2. Verification ofreceipt. On an administrative note, as I travel often, I would like 
these communications to be preceded by a phone call or an e-mail to verify 
receipt. In addition, I would like my special assistant to receive copies ofall the 
documentation I receive by fax. 

3. Commissioner Redenbaugh's assistant. As you know, presently Commissioner 
Redenbaugh does not have an assistant. Ms. Amaga WI11 be helping him until he 
finds a new assistant and should receive all communications directed to him. 

On Monday, October 2911,, Ms. Amaga asked your staff why she had not received 
the fax dated October 2611,, which had been sent to Mr. Redenbaugh former 
assistant. She was told she must put in writing that sbe was now functioning as 
Mr. Redenbaugh's assistant. I find it curious, however, that before she was asked 
to notify you ofher new duties, your office had already assumed she would help 
him fill out fonns (the foreign gifts form), and yet did not make any attempt to 
communicate with her on the more substantive matter ofthe letter to the 
subcommittees. 

4. Commission meeting transcripts. I reiterate my request to receive all Commission 
transcripts in electronic fonn. I am presently missing transcripts for September 
and October. As I have also asked in the past, why are these transcripts not 
posted on the website for easy access. 



239 

5. Press Releases. I also repeat my request that all press releases be sent to me 
before they are issued. I have seen older press releases that reflect consensus 
building and previous notice. I often find out days later that the Commission has 
issued a press release. I am sure that someone in the staff director's office has e
mail. This seems to be a simple, inexpensive and effective way to communicate. 

Even press releases that seem uncontroversial should be nm past me before my 
name is appended to them. I may be in disagreement with them. For instance, 
there was a release fCClml;ly that made some reference-as ifit were fact-that the 
American population in 2050 would be majority-minority. As a social scientist, 
such statements offend me. The Census Bureau has no idea what the composition 
ofthe population will be a half century from now. It cannot predict immigration 
rates, fertility rates, or patterns ofself-identification on the part ofrespondents to 
census questionnaires. I do not want my name associated with intellectually 
incorrect assertions. 

6. As of I 0:30 am this morning I have yet to receive the agenda for next Friday 
meeting. 

Thank you. 
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UNl1ED STATI!S 624 Ninlh Sime!, N.W. 
COIIIIISSION ON Washington, D.C. 20425 
CMLRIGHTS 

October 9, 2001 

MEMORANDUM FOR LES JIN 
Staff Director / µ.It-

FROM: RUSSELL G. REDENBAUGH~~,,-·~-~ 
ABIGAILTBERNSTROM 1~7J 
Commissioners 

SUBJECT: PoD Vote on "Education Accountability Project" 

In response to your memorandum dated October 3, 2001, we hereby vote "no" on 
the "Education Accountability Project," as proposed. 

We strongly support a Commission hearing on education issues, but this proposal 
is fundamentally misguided. 

First, the problems to which the proposal refers are not just "alleged" or based on 
"general perception"; they are real and backed up by hard evidence. America's 
public schools are, indeed, "failing," as demonstrated by "declining test scores" 
and "studies that show American children lagging behind in knowledge 
acquisition compared to their peers in other developed countries." American 
students, particularly those who are black and Hispanic, are not being prepared for 
the world ofwork or further education in the K-12 years. Black and Hispanic 
students, on average, at the end ofhigh school read at a junior high level. The 
picture is not fundamentally different in other subjects. 

This is a national scandal, a national crime, a moral failing. But rather than 
addressing these problems head-on, the proposal would have us attack the 
messenger: standards-based systems and accountability testing. 

Second, the proposal appears to reach what we regard as a profoundly mistaken 
foregone conclusion-namely, that support for accountability testing is antithetical 
to basic civil rights. in fact, as Secretary Rod Paige said in an address to the 
NAACP: "The scores speak for themselves. These are OUR children who are 
being left behind ... Ifyou think test scores are overrated, let me ask: An, good 
jobs overrated? Let me ask another question: How many young people in your 
communities are getting jobs in the high-tech sector?" 



241 

UNrTED STATES 624 Nin1h Str891. N.W. 
COMIIISSION ON Washington, o.c. 20425 
CIVIL RIGHTS 

October 10, 2001 

MEMORANDUM FOR I.ES JIN 
staff Director 

FROM: COMMISSIONER ABIGAIL THERNSTROM 

SUBJECT: REPORTS OF "ETHNIC INTIMIDATION" 

On October 8, the Associated Press reported that flDm "Sep!. 11. to Oct. 1, the U.S. Commission 
on Civil Rights received 391 reports nationwide of ellmlc lnllmldalkm aimed at Arab-Americans. 
In aP of September2000, 106 such complaints were reported." 

However, AP also reported In a local win!: "Nationally, the U.S. COll!mlnlan on Clvl Rights 
received 892 reports of ethnic lnlimldallon of al types between from Sept. 11 to Oct. 1. Of them, 
391 were aimed at Arab-Americans, compared wilh 108 complaints during an of September 
2000.· 

I would fike to prepare for our next Commlsslan meeting by looking at the complaint reports. 
COUid you have your office ptlatacapy them and send them to me by Federal Express for early 
morning arrival AISo, please Indicate the method11logy used to gather these reports and the 
amount of phone cals that were ref81111d to other agencies. 

If It Is not possible to send me the reports, please arrange for my assistant to look at them an 
Thursday, October 11 before dose of business. 

As always, I would appreciate a copy of any press release sent on this or any other matter before 
I haw to read the report In the press. 
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_,___UIIITID S1'ATa C0IIMmlCIII Git D'IL IIIGH1S 

--..,--
PACSIMll,B covaSHDT 

DATE: 

TO: 

FROMt 

0 
-' 

NUMBER OP PAGES INCLim?HG COVER PACE: 

PERSON '1'0 CONTACT IP PI10BI.EK: ~ 
OFFkioiiiiE§iiYDIRfcioi 
(202 )376-7700 
l'ACSIJO:t.1! NO.: (202) 376-767:Z 

https://PI10BI.EK
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IIHITED STATES 624 Ninth Street, N.W. 
CONVJSSl00I ON Washington. D.C. 20425 
CIW.RJGHTS 

September 23, 2001 

MEMORANDUM FOR LES JIN, Staff'Direc:tor 

FROM: Commissioner Abigail Thernslrom 

RE: Hearing on Education 

I would like the Commission to invite the following expert to participate in the upcoming 
education hearing to take place in December. 

Ms.- Kati Haycock 
Director 
Education Trust 
1725 K Street, NW 
Suitc200 
Washington, D.C. 20006 

Tel (202) 293-1217 

Her assistant's name is: Ivy Herndon 

I understand your office is working on setting up this hearing. This is a topic of 
particula.r interest to me. Please let me know in which ways I can assist your office in 
preparing a balanced panel for this hearing. 
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UN11ED STATES 624 Ninth S11881, N.W. 
COIIIIISSION ON Washington, O.C. 20425 
CIVIL RIGHTS 

August 30, 2001 

MEMORANDUM FOR LES JIN 
StaffDirector 

FROM: ABIGAil. THERNSTROM 
RUSSELL G. REDENBAUGH 
Commissionen 

SUBJECT: Preparations for September 14, 2001, Commbsion Meeting 

To assist ourpreparationsfurtheCommission'supcoming meeting on September 14, we 
ask that you provide us with the following: 

StlllllS repoTt on the Environmental Justice briqing- On July 19, Commissioner 
Themstrom sent a memo requesting specific information about the Environmental Justice 
briefing which has been repeatedly rescheduled and finally announced for September 14. 
On July 2th Commissioner Themstrom's assistant received a call :from your office 
confirming the briefing would take place and was told that additional details were 
forthcoming. Last week and this week she left messages requesting the additional 
information, to no avail. Since April 17, we have expressed in writing a particular 
interest in this topic and have sent the biographical information oftwo experts. Have 
those experts been invited? ls the Environmental Justice briefing taking place on 
September 14, as announced at our July meeting? 

Stabls repoTt on the Commission's budget request to OMB- Last Friday we sent you a 
memo detailing our questions and concerns on the budget preparation process. We have 
received no acknowledgement ofor response to our questions. Considering the 
requirement that the Commission's budget request and annual perfonnance plan must be 
sent to 0MB in September, it is imperative that Commissioners receive adequate time to 
review these materials before our discussion on September 14. 

Additional materials/or the Florida rq,ort- Commissioner Themstrom also previously 
requested copies on July 1!>1" ofany further reports that Dr. Lichtman has submitted to 
the Commission. We note that the USCCR website features work beyond bis 
presentation on June 8. Please provide Commissioners with a copy ofall reports that Dr. 
Lichtman has sent to be posted on the website and/or any report he has sent to the 
Commission beyond June 8. We intend to respond to his remarks on our dissent. 
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The August 23-:U Stam.Advisor:, Committee/DTllln in Alaska- We have followed the 
recent Alaska meetings with great interest. We were puzzled to see, however, that 
several press reports c:baracterized the SAC forum as a "Civil Rights Commission 
meeting." On August 25, the Anchorage Daily News stated: "Discrimination victims at 
a federal hearing on racism in Alaska criticized the U.S. Civil Rights Commission for 
letting invited panelists testify for hours but doling out only minutes to the general 
public." Even though we were assured by the Chair and your office that this was not a 
Commission meeting, was there a statement made about the nature ofthis meeting and 
the Commission's participation? Please send us a copy ofthe transcript ofthe Alaska 
meeting. 

Updating du Commission's websiu-As Commissioners have previously discussed, it 
would save the Commission resources ifthe transcripts ofall Commission meetings and 
discussions could be posted on-line, on the Commission's website. Which office is 
handling maintenance ofthe website? Is this or any other service associated with the 
website being provided by an outside entity? 

Adllitiomzl topics for Sq,tmlber U matinx- In addition to the matters listed here, are 
there any other topics that will be discussed on September 14? Has anyone been invited 
to speak, participate or present a report or paper at the September 14 meeting on any 
topic? Has the Commission retained any additional consultants or contractors in 
association with any upcoming project? 

We thank you for your prompt attention to these questions and look fotward to your 
response. 

cc: Chairperson Mary Frances Berry 
Vice Chair Cruz Reynoso 
Commissioner Christopher Edley 
Commissioner Yvonne Lee 
Commissioner Elsie Meeks 
Commissioner Vu:toria Wilson 



246 

UNTED STATES 62C Nui!h Slreet. N.W. 
COIIYISSl0N 0N washington, D.C. 20425 
CIVIL RIGHTS 

August 25, 2001 

MEMORANDUM FOR LES JIN ./J . _iJ. 
Staffl>inctor - \t_.----

FROM: RUSSELL G.REDENBA!J_!AI}_ .. 1..r I,~~~ 
ABIGAIL THERNSTROM\;,fl\f y • J\ • 
Commissioners 

SUBJECI': Budget Preparatiua Reqllinnlmds 

We have several questions and concems regarding the stallls ofthe Commission's budget 
preparation process. 

According to Administrative lnstruction 3-1 (Section 2). Cmmnis.,ion,:m am to "approve the final 
version ofthe Commission Budget for submission to the Office ofMmagcmmt and Budget 
(0MB). They also approve the Strategic Plan and the Annual Pcrlimnzmce Plan [mandated by 
the Government Performance and Results Act] fur submission to both 0MB and the Congress." 

Under the timclinc specified in the Al's (Section 4), the agency's proposed budget and the 
Annual Performance Plan program proposals "should be submitted to the Commissioners for 
approval" during June. The proposed budget "should mlc:ct the Commissioners' decisions 
regarding the scope, content, performance. and quality ofprograms proposed to meet the 
agency's goals and objectives." The Annual Pc:rformance plan proposals "should be submitted to 
the Commission clearly showing for each prognun the issues. the resoun:cs needed, realistic 
milestones, and the cost ofeach program. Programs should be priorltiz.ed by the Commissioners 
so that ifthe actual amount appropriated by Congress is smaller thm the amount ofthe proposed 
budget, modifications and adjustments to the plan can be made efficiently and effectively." The 
Al's go on to stipulate that Commissioners' approval ofthe fmal 0MB request should occur in 
July. In accordance with 0MB Circular No. A•l 1, the budget estimate and Annual Performance 
Plan must be sent to 0MB in September. 

Contrmy to these guidelines governing the budget prepmation process, the Commission held no 
discussion in June regarding the proposed budget and Annual Performance Plan, nor was there 
any program planning discussion at all in July. With the September 14 meeting only a few weeks 
away, Commissionr:111 have yet to conduct the kind of in-depth project analysis !hat is essential 
before this agency can submit its annual budget estimate to 0MB. 

We ask that you provide Commissioners with a full status report regarding the agency's budget 
and Annual Plan. We also ask that you provide Commissioners with a copy ofell budget 
mDierials now being prepared for 0MB. 

https://priorltiz.ed
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~NW'lll~N.W.u,nmsnn& 
~.D.C.2042!5elW•QNGN

CML IIIIIHIS 

August 22, 2001 

MEMORANDUM FORRUSSELL G.REDENBAUGHAND 
ABIGA.U. TBERNSTR.O.M 
Coamduionen 

THROUGH: LI'S R. m.Li} 'LJr.. 
StaffDinetor 

FROM: EDWARDA.BAILES,JJL ~14 
GtnnJ C.1111111 • '/ 

StlBJEC'l': Aupst 17, 2001 Mamudulfrvm C"ow ■ mt11111rs 
RlllullG. RlclabeapadAbfpllnen.tloa 

r rep:t lbat youm offmlcd t,y my atlmpt to speak clearly about the plain manhJi of 
the smutmy prohibition OD 1hc a afvolumny llmlZI. I stand by :my lep1 apinion OD 

this subject. I tala:DDlllafyorrzequat ID mitan cpmicm OD 'lmsmltlm from the Office 
ofI.apl Coumel mi=u. s. Depmmc:zitof Jastice. This requm caasmmm a policy 
mml!U!m Is beyond11= pmview of1ho 01l!oe of Glaml Counsel to lddras. Mmeowr, 
it is im:onsistmr with tbe mJalml IJld iDdcpmdlmce ofthe Commission. 

=M&ZY fmz=s limy, Chairp,rJOn 
Cruz Rsynoso, Y-u:e ~an 
CbrisiDph=rEdl=y, Jr. 
Yvozm=Y.La 
EllieM.Mecb 
V"z=ri&Willan 
Him. RalphBoyd, Allmmlt Att0mlly' Genmal f01' Civil Rights, 
u. s. DepcmatofJustice 
omcc oflapl Co1mul, u. s. Depuw ufIIIS1il:c 
Han.Dicklimr, 
HGn.S!BYeCblbot 

https://Yvozm=Y.La
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U1ITED STATES 624 Ninttl Street. N.W. 
COIIIIISSION 0N Waslungtgn, o.c. 20425 
CMLRIGHTS 

August 17, 2001 

Memorandum for Edward A. Hailes, Jr., General Counsel 

Through: Les Jin, Staff Director_ _..J)., ~ ~ -... 
~ • ..:. J'---

From: Russell G. Redenbaugh and Abigail Them~~ioners 

Subject: August 10, 2001 Memorandum from Edward A. Hailes, Jr. through 
Les R. Jin. ' 

We are deeply offended by the patronizing tone of your August 10, 2000 memorandum, and by 
the suggestion that we consider ourselves above the law. We are elso astonished and 
outraged by the statement on the Commission web site that we have failed to avail ourselves of 
the opportunity to ''work" with you to resolve this issue. 

We do not, and never have, considered ourselves above the law. We differ in how the statutory 
provision in question should be interpreted and applied, end we remain unaware of any case 
law supporting your position. The repelltlon of.your prior position does nothing to add to Its 
validity. Indeed, at stake here is not a particular dissent or the substance of its argument, but 
the rule of law Itself. 

We have a suggestion for resolving this dispute: the Commission should ask the Office of Legal 
Counsel cf the U.S. Department of Justice fer an opinion en the matter. Again, there is no case 
law and no precedent in practice suggesting that your interpretation is the correct one; we do 
not believe _it ls, and have received much legal advice on the question. But we would be happy 
to agree to be bound by the interpretation of the OLC, provided you also agree to be so bound. 

• ~ 

As long as this dispute remains unresolved, one of us is acting outside the law, and we think we 
can all agree that ls not a desirable state of affairs. Moreover, If Dr. Berry and others in the 
past have violated the law. we certainly want that history darlfied, so that we can make sure it 
does not happen again. 

Your unprecedented and highly doubtful reading of the statutory provision, If affowed to stand, 
would set an appalling precedent, as we stated in cur letter published August 16, 2001 in the 
Wall Street Journal. The commission's majority would continue to employ its chosen experts 
and pay for their sesvices. Members with different Views In the future will be unable to obtain 
help from other scholars who volunteer their time. Nothing could do more to discourage high
level debate about the complex Issues with which the commission deals. 
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If future Commission reports are on a long-established, well-warn topic such as busing or 
minority set~ides, there will be an existing rrterature to tum to, and no need to use 
"uncompensated" help. But that was not the case with respect to the Florida report, and would: 
not be the case any time the Commission wanted to work on a topic that had not been already 
thoroughly covered by scholars. If the Commission's rule (no uncompensated experts) governs 
today and in the future, the hands of all commissioners who wished to examine closely a report 
that deals with a fresh question will be tied. 

And thus, If the Commission, in the future, were to hire a statistical expert to work on a question 
on which there is no scholarly literature, a commissioner who wanted to write a dissent would 
have no way of responding to that expert work unless the commissioner himself or herself 
happened lei be a statistician. 

You have offered to publish the dissent as part of the Senate Rules Committee record. To do 
so, however, is to strip the dissent of its legitimacy as a dissent, published in the space that 
dissents belong in. Publication in an appendix denies our work the imprimatur of a dissent. 
And the next time, of COtJl'Be, there will be no Senate record from which to draw, and a dissent 
that is an important contribution to the national debate on a civil rights issue will be totally 
unavailable to those looking for it in the offtcial Commission publication and on its web site. 

Your offer thus amounts to another form of suppression. This is a matter on which we will not 
negotiate. • 

You seem to believe, however, that we should have entered into negotiations: "The 
Commission provided the dissenting Comm!ssioners with an opportunity to work with the 
General Counsel to address the illegality so that a di11Senting statement could be included, but 
the Commissioners did not avail themselves of Iha opportunity,• you state on the web site. As 
you well know, we have been in constant contact via memoranda wllh you; in other words, we 
have bean "working• with you. At no point, in any of your communications, did you suggest that 
our dissent was being suppressed because we had failed, in some mysterious manner, to 
''work'' with you. The Commission should post accurate statements on its web site. 

cc: Hon. Ralph Boyd, Assistant Attorney General for Civil Rights, U.S. Department 
of Justice 
Office of the legal Counsel, U.S. Department of Justice 
Rep. DickArmey, Majority Leader 
Rep. Steve Chabot, Chairman, Subcommittee on the Constitution 
Chairperson Mary Frances Berry 
Vice Chair Cruz Reynoso 
Commissioner Christopher Edley 
Commissioner Yvonne Lee 
Commissioner Elsie Meeks 
Commissioner Victoria Wdson 
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UNITED STA'IES 624 Ninth Struet, N.W. 
COIIIIISSION ON Wasl1ingt0n. D.C. 20425 
CIVIL RIGHTS 

August 17, 2001 

Memorandum for Edward A. Bailes, Jr., General Counsel 

Through: Les Jin, Staff Director 'I .p 
~I~ C-u,.~ ,~ J 

From: Russell G. Redenbaugh and Abigail Thernstroaa, Commiuioners' ~ 

Subject: August 10, 2001 Memorandum from Edward A. Bailes, Jr. through 
LesR..Tm. 

We are deeply offended by the patronizing tone ofyour August 10, 2000 memorandum, 
and bY the suggestion that we consider ourselves above the law. We are also astonished 
and outraged bythe statement on the Commission web site that WI! have tailed to avail 
ourselves ofthe opportunity to meet with you and resolve this issue. 

We do not, and never have, considered ourselves above the law. We differ in how the 
statutory provision in question should be interpreted and applied, and we remain unaware 
ofany case law supporting your position. The repetition ofyour prior position does 
nothing to add to its validity. Indeed, at stake here is not a particular dissent or the 
substance ofits argument, but the rule oflaw itself. 

We have a suggestion for resolving this dispute: the Commission should ask the Office of 
Legal Counsel ofthe U.S. Depanment ofJustice for an opinion on the matter. Again, 
there is no case law and no precedent in practice suggesting that your interpretation is the 
correct one; we do 11ot believe it is, and have received much legal advice on the question. 
But we would be happy to agree to be bound bY the interpretation ofthe OLC, provided 
you also agree to be so bound. 

As long as this dispute remains unresolved, one ofus is acting outside the law, and we 
think we can all agree that is not a desirable state ofaffairs. Moreover, ifDr. Berry and 
others in the past have violated the law, we certainly want that history. clarified; so that 
we can make sure it does not happen again. 

Your unprecedented and highly doubtful reading ofthe statutory provision, ifallowed to 
stand, would set an appalling p~ent, as we stated in our letter published August 16, 
2001 in the Wall Street Journal. The commission's majority would continue to employ its 
chosen experts and pay for their services. Members with different views in the future will 
be unable to obtain help from other scholars who volunteer their time. Nothing could do 
more to discourage high-level debate about the complex issues the commission deals 
with. 

https://LesR..Tm
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Iffuture Commission reports are on a long-established, well-worn topic such as busing or 
minority set-asides, there will be an existing literature to tum to, and no need to use 
"uncompensated" help. But that was not the case with respect to the Florida report, and 
would not be the case any time the Commission wanted to work on a topic that had not 
been already thoroughly covered by scholars. Ifthe Commission's rule (no 
uncompensated expens) governs today and in the future, the bands ofall commissioners 
who wished to examine closely a report that deals with a fresh question will be tied. 

And thus, ifthe Commission, in the future, were to hire a statistical expert to work on a 
question on which there is no scholarly literature, a commissioner who wanted to write a 
dissent would have no way ofresponding to that expert work unless the commissioner 
himselfor herself happened to be a statistician. 

You have offered to publish the dissent as part ofthe Senate Rules Committee record. To 
do so, however, is to strip the dissent ofits legitimacy as a dissent, published in the space 
that dissents belong in. Publication in an appendix denies our work the imprimatur ofa 
dissent. And the next time, ofcourse, there will be no Senate record from which to draw, 
and a dissent that is an important contribution to the national debate on a civil rights issue 
will be totally unavailable to those looking for it in the official Commission publication 
and on its web site. 

Your offer tlms amounts to another form ofsuppression. This is a matter on which we 
will not negotiate. 

You seem to believe, however, that we should have entered into negotiations: "The 
Commission provided the dissenting Commissioners with an opportunity to work with 
the General Cmmsel to address the illegality so that a dissenting statement could be 
included, but the Commissioners did not avail themselves ofthe opportunity," you state 
on the web site. As you well know, we have been in constant contact via memoranda 
with you; in other words, we have been "working• with you. At. no point, in any ofyour 
communications, did you suggest that our dissent was being suppressed because we had 
failed to meet in person with you. The Commission should post accurate statements on 
its web site. 

cc: Hon. Ralph Boyd, Assistant Attorney General for Civil Rights, U.S. Department 
ofJustice 
Office ofthe Legal Counsel, U.S. Department ofJustice 
Rep. Dick Armey 
Rep. Steve Chabot 
Chairperson Mmy Frances Berry 
Vice Chair Cruz Reynoso 
Commissioner Christopher Edley 
Commissioner Yvonne Lee 
Commissioner Elsie Meeks 
Commissioner Victoria Wilson 
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UNrTDSPneS 824 Nffll'I Ina!. N.W. 
CCIIIIIISl0N 0N Waltlngmt,. o.c;. 20425 
CMl,IIIQlffli 

AUiU5\ 10, 2001 

MEMORA."'fflmtFORRt:SSELL G. REDENBAUGH A..~ 
• ABIGAIL THERNstllOM 

Co&miasionen 

THROUGH: .LES R. JIN j~ 
StaffDirffl&f"'f 

FROM: EDWARDA.HAILES,JR. Fr1 u- LJ .. 
Gmmal Coim,el r~./j/'J 

stlBJECTs Au~t 8, 2001 Memonadum from Cammfsslomn 
RimelJ G. Redenballp and Abipil Thermtrvm to 
Chairpcnou Mal')' Frances Berry 

Ciairpman Maxy Fram:es Ben;, ukcdmc to respom u, the abov=-c,,ptiancd 
n,.emormcium, a i:opy ofwbich was forwankd to me. The memorandum includes an 
awkward ime:rpretaticn ofthe stitutotyprahilmion cm "the ~ ofSl!ll'Vices by vol~ 
mcl W1C0mp:nsatcd persons. [42 C.S.C. 1973 sme.s: The Commissinu shall flQt ai=pt or 
use the services ofvohm1ar; or imoompcnsatcd pc:sons.] Y cu appear to argue that the 
vohmtmy services 1hat ~ secured to milt in the preparmion ofycur dissenting 
S1atemCln &re not covered by the siatute because 1hese services wne net dire'1tl)' provu!ed 
to me Commission. 

It b flmdumental "!hat a commis5iom:r 2L."tlni in his or her capacity as r. member oftbe 
Commissionis botmd by 1he statuies l:lld :ules govemJns the Commission. Me=bc:s of 
the Comminion me clothed with the indi:ia ofthe Commission. T"ney camiot $trip 
tbcms=lv11s oft?lel8Sp011Slbiliiy ofcomplyin& v.'ith r. illltutc :hat does not provide a 
distiilctton between the Commiaion IZld its members in the con=t ofthe u::e of 
vol~ scviees. 

The qi,mstiou hwe, mmec:n:e:r, is not wheu1er the smted prohibi1ion applies to individual 
membezs ofthe Commission; nuhe:r, tho question is whetb=rthe prohl"bition applies to 
the o!tic!al am ofihtCommission wi1ll :reprd to its publication rapcmsibilltie&. Tut 
Cc=miaion dcddc:d1mtitwoulcl not serve tht best ime:tsts ofthe ~ to ratify your 
actiom with regard w the prohibited use ofvolummy services. Ratification ofyour 8&:11 
would ccattitute official !Cticm. by 1he ~Ilion. This deasion againstpublishing 
ywr dissentma flltcmc:llt as a pan oftbc official Conum9$i0ll report concems your a=., 
not your viewpoints. 
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The followms J)Oi:IU must also be made. The Commission is net hidebaund to past 
practices, panicularjy tliose that do :cot ~:rm to its go\-emini s::atute. We do not lcnow 
how publication decisions were ma.de in l 98~ involving '-The Ec:onomic Status of 
Ammicans orAsian Descent: An Explmmcry Investip.tion. We hope, however, tha.t the 
Commission did not =i~voluntm)' seMctlS ia violation ofthe law. We do know uiat 
in 1988, the Govemment AccolmtmJ Office (GAO}repomd lhlt the Commission 
suffcm:l from "mlmagement mu:l admmistmive imi,roprie.ties." [Su 1988 GAO Report: 
"U.S. Cozmm.m011 on CM~ Rights: C=cem5 About Commission Optr&tians.") 

In your memorandum you mcmlOll that "Commissioner Red:nbaUjh 51cd a dissent ill the 
"2000 publication entitled "R.evisimli Whose (sic) GuardinJ the Gusrdims, in whi:h he 
exphcitly c:ited to work that was IJlccifically perfomicd for him l,y uncompensated 
Hm:&ae Foundation experrs." Commiaiom:Redenbaugh did =tacknowledie m: the 
time that lle. 'IIIU ummd by the voluntmy service, of1!11: Hcri1aie FOUllllatl.on.- In a aingle 
footnote ofIlia dilsembli statement, ?.Jme is a1,emgn merence to "Heritage Foundation 
calculatiOllB based en dau 5cm ibl Federal B1l%1:Bll ofl!M:stiptian's Unifarm Crime 
Reporting l'Iogram...." Then is :ao tt!uence. towhlnmy servicel pio'Vided 10 
eommissio:icr Redenbaugh in his diucning mu:rncn Thmc!e. um Cmmnissicn had 
no notice upon which ta ra!e 1%1)' questions abom these services. The fact that his 
dissenting statement was published demanstmtcs that 'Ille. Camminionn,utmely publishes 
stateme:nts ofCommissiOllffl whim there are no dis=ible vic!atiom ofa statute. 

ln1be :final mai.ysis, memb::rs of'lhe Commisaion me not above the. law. Membm ofthe 
Commiuion sh01lld fon:e~y swc thdrvilM'S within the boummie.s of the law. 

cc: Mazy Frmca Bmy, Chairptrson 
Cniz Reynoso, Ylc, Chalrpenan 
Chrlstophcr Edll),, Jr. 
Yvonne Y. Lee 
Elsie M. Meeks 
Victoria Wilson 

78-674 D-9 
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UNIJED STATES 624 Nm!h SlrNI, N.W. 
C0IIIIISSl0N ON Washlng!Dn. o.c. 20425 
CIVIL RIGHTS 

August 8, 2001 

TO: Mary Frances Berry, Chairperson • C'x~~ 
From: Commissioners Abigail Themstrom and Russell Redenbaugh ~.//lit-

RE: Response to your August 1, 2001, Memorandum to RusseH Redenbaugh & Abigail 
Themstrom regarding publication of the dissent to the Aorida Report 

This memorandum is in response to your refusal to publish our complete dissenting statement 
in the Florida Report and to include it on the Commission's webslla Yow- proposal to publish 
"portions" of the Senate Report Including our dissent in the appendix to the Florida Report is 
unacceptable to us. 

Your claim that publication in the Florida Report of our dissenting statement would violate the 
•statutory obligation to avoid the use of volunteers• is not persuasive. The provision in 
question, 42 U.S.C. § 1975b(c), states that "the Commission shaD not accept or use the 
services of voluntary or uncompensated persons." (emphasis added). We are not "the 
Commission.· As the Commission's own regulations make clear, "The Commission is 
composed of eight members, not more than four of whom may be of the same political party." 
42 C.F.R. § 701.10(a). We ere not aware of any authority suggesting that the actions of two 
Commissioners constitute the officials acts of the Commission. Indeed, we wry much doubt 
that you would accept the position that any two Commissioners are able to Invoke the power of 
"the Commission" to issue subpoenas under 42 U.S.C. § 1975a(e)(2). It is therefore difficult to 
see why the same word should be read cflfferently for purposes of§ 1975b(c). 

Moreover, the Civil Rights Commission has a tong history of allowing Commissioners to rely on 
reports by uncompensated experts. Indeed, Commissioner Themstrom's husband, Stephan 
Themstrom, has on many occasions provided services to members of the Commission without 
compensation. For example, he provided substantial voluntary support for the study that 
resulted In the 1988 publication The Economic Status of Americans of Asian Descent An 
Explanatory Investigation. Likewise, Commissioner Redenbaugh filed a dissent in the 2000 
publication entitled Revisiting Whose Guarding The Guardians. In which he expliclUy cited to 
work that was specifically performed for him by uncompensated Heritage Foundation experts. 
It also should be pointed out that our dissent parallels the statement you filed to the 1988 
report, in that you explicitly referred to-and appended-what you described as 'materials 
prepared by Professor Amado Cabezas of the University of California at Berkeley.• The 
materials in question were a detailed critique of the statistical analysis of the report, very similar 
to the critique provided by Professor Lott. There is no evidence to suggest that the 
Commission allocated funds to a minority member to hire Professor Cabezas. 
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For these reasons, the assertion by the Commission's majority that we are prohibited from 
publishing our dissent as written, and the _request that we water it down so as to completely 
erode its impad, is untenable. Given the Commission's prior practice: its refusal to publish our 
complete dissent in the Florida Report is a naked political act ofsilencing the voice of dissenting 
members of the Commission. 

cc: Les Jin, Slaff Director 
Christopher Edley 
YvoMeY. Lee 
Elsie Meeks 
Cruz Reynoso 
Vrctoria Wilson 
Les Jin, Slaff Director 
Edward Hailes, Jr., General Counsel 
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UNIIEDSTA'TES 624 Ninlll:SlrNt, N.W.
COIUSSIDN CH Washington, o.c. 20425 
CIVIL AIGH1S 

August 7, 2001 , 
TO: Les Jin, Steff Direc;tor 

From: Commissioner Abigail Themstrom 

Re: ~equest for infonnation 

In the process of preparing a response to your memorandum dated August 1, I have come 
across a 1988 study entitled "The Economic Status of Americans of Asian Descent: An 
Exploratory lnvastigation. • 

Iwould like to know If Professor Amado Cabezas was compensated In any way for his ravisw of 
the report which Is appended to a dissenting statement made by then-Commissioners Mmy 
Frances Berry, Francis S. Guess and Blandina C&rdenas Ramirez. 

In consideration to the fact that I must respond to your memorandum by tomorrow, I request 
that this information be made available today. Please fllel free to can me at home, (781) 861-
7634, or send me an e-mail. 

Thank you. 
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UNl?EDSl'AlD Gk-snet.N.W. 
CC1 SPONON Walinglan, D.C. 20425 
CM1.IIIGK15 

August,. 2001 

MEMORANDUM FOR COMMISSIONERS RUSSELL REDENBAUGH 
ABIGAIL THERNSTROM 

FROM: MARY FRANCES B~~ q..z.,..~~ 
_,w.. ,Chairpemon V I . - I 

SUBJECT: Your Dissent from the Florida Report 

In the event that you do not autnnlt • revised COP¥ cf your diaAntto the Staff Diredtlr 
by Iha August 8, 2001 due data, I haw asked that he publlah portions of the Senata 
Rules and Administration Hearing Report which contain ygur diaenting statement, 
aJang with the other materials, in the Appendix to the Commialfon'II Florida raport In 
this way we win avoid any impression that the Commlslien Is lntBramd In supprassing 
ygurviews. Taking advantage cfthe Report cf the Senate Cr;immittae on Ruin and 
Administration. on this occasion, will pennit the Commission to avoid violating the 
statute while serving the pubric interest. 

The statutory obligation to avoi:I tha use of voluntass, who may simply come from 
adY0QIC'/ groups, and to raquira that anyone who produces a Commlnion worit 
product i; • C0mmlsalon empt~ was enact.d by Congress upon the establishment 
cf the Commission. ·I hope you share my vtewthat, \llhetheran lndMduat agrees with • 
particular law or not, It Is the law. and unless and until Congress changes It we must an 
ablde bylt. 

cc:ChristcpherEdley 
Yvonne Y. Lee 
Ellie Meeks 
Ctuz Reynoso 
Victoria Wilson 
Les .fin, Staff Director 
Edward Hailes, Jr,, General Counalll 
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UlllTZD STATES ~J0/j CNll. IUGKfS 

-=-

August 1, 2001 

MEMORANDUM FOR THE CHAIRPERSON 
VICE CHAIRPERSON 
COMMISSIONERS 

FROM: LES JIN J'J. 
staff'D~ 

SUBJECT: Addllionlll Statemanls to tha Florida Report 

Please find attached • memorandum fnlm the General Counsel on the legal Issue 
surrounding lt18 dissenting atalBment submltled by Commlsslonms Radanbaugh and 
Thernstmm. Any and all Commission stalemant& wil be 81.lbmltt!ld to our =PY edltOr 
next Wednesday, August B, for final editing and f0rmattlng, and the entire report WIii be 
sent to the printer aa 1100n as that editing Is completed. 

PuraU8nt to the legal analysis contained In the General Counsers memorandum, the 
Commission will only publilh Commlai0ners Redenbaugh and 'Thernstrtim's dissent if 
a copy, revised in accordance with tha analysis, i& raceivsd In the Ollic9 af the Staff 
OireCIDr by 5 P.M. E.S.T. August 8, 2001. Otherwise, tile Tepart will note 111• violation of 
the Commisalon's ctatutory prohibition to explain 11s absence. 

Any Ccmmlssloner Who hu quutlons or concern& about these matters should contact 
the General Counsel immediately. 
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UNITID STATS COIIIIIUmll OIi CIVIi. IUClll1S 

~u.-

July 27. 2001 

MEJ\WRANDUM FOR US R. JIN 
Stl!fDin$r . 

EDWARD A.HAILES, Jll. B~ iJ 
GanualCoamol • 

FROM1 r 
SUBJECT: S~arateStatanct ol 

Commiuicmm Redaibaqb 1111d Thml$tl'aJII 

I spoke byu!q,honc last week with CommissionarRunell Q. bic:nbaugh. who had 
emmpdthistelcphcmecomrmfollowbJgtheJuly 13,lOOl Ccmmininn,nmiJ!i. At 
that m=lini, Commisskmffl agreed that Commissicmm Redmlb&llghcd Abipll 
'ummtmm would m=twi111 the~Counlcl ,o disCDSS my-ffl'isionsto lheir 
zeparm: stmmem 1lm me a.ecallll)'fi:it to be apmt ofthe Commission's ;ublica!i011, 
COIISl3tc:l1I with the ~llfllhibitionOII 'lbe USC ofVDlll!lllllY and 'QllCOmpensmd ~=-
I mdiwa4 to Commissioner Redenbaugh 1hat t!lC Office of0-al Counsel iolllld 110 
cue l&wtlm~t!mplain meaningofthep:ohib!t!cn011,thc'llll! of'IIOllllllll!y or 
imcompe!l!ll1ed ,emcesby tbs C=miaion iolmd In 42 U, S,C. § 1975. This~ 
aowms tho open41cms orihi! agency md provldes in pertinent put: 7'Jre Commission 
11,Q/l nor =!JIor us, rhe 1vvu:es o/wl11n1oryor lllll:o,apmltltlriperwns. ASa.acnenJ 
?Ille, ~qmc:iea arc pmln1'im:1 fmn =ep!lng vollllllmY ,erviQ!S under 31 
U.S,C. f 1342). There is me:x=pticn to the aeneralprohibition on the useaf'vohm1my 
si:n>imtbatldcmxim,u.s.c. § 3111, buttbatex.:epnandomnotl!pJ!lyto1he11111af 
vohmmy expcns by lDlividual COIIIJ!liaionm. lbtlm, the exceplionpmmits tbe head.cf 
!beiq=eyto1c;sptwhmtuyserY!=faribsl.Jai1ed.Swesifthcsr:rvii:e-(l)b 
r,ezfmmed byaatudct. .. aspartofm aacicy)ffllgram r:stablisbed for the pwposcof 
p:ovldiqcdue;moml axpc:ric=s far the stud=ll; -(2} is10 be UDCOmpaisated... " Su 60 
Comp. Oen. 456 (1981). The Ccmptrollcr Gml ffl:ni,lmim:l i'I that daciJI011 that "In 
lite abmla efapc~ $talll101'JI OlllimrlJy. F&dual agrnmu art proh/bitulfro,n 
accepting willnlm)'Jffllia from individuals a«pt in "11111n t111U~iu. " 

In addmon, W lqlslm!-..c h!:ROJY oft 1975 ii imtruo!ive as mthe intent ofCoqircss.in 
appl)in& mis pohibiti=tow Cmmnlssion. The bill to mablish the Commission was 
reponed oat aftlm Hc,ue Commit= on tbeJudicimy 811!horizinithc use ofup to 15 

https://Coqircss.in
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voluntecra.i Several meuibersoftm HoUR and Smiatedisapprovcd ofthe Commini011'1 

p:oposed authority to umvohmtacn arsuma thal ~--ofspccill mtsmt 
groups would occ:up)" these poiitiODS aid attempt to nu1ucDa: the Commiuicm.a 

In i:apamc to lhesc c:=cems. an amem!malt wu lJltrodm:ed which stmed, ''?ht 
Coi:miisalon lhall m1t accept or utilize servica of'IIOI=-ryor1111COmpensaled 
persomiel." Smator Knowlmd stazEd in umodw:ins1bla amadmem: 

'"I'he iulcittof~ tmendmcnt is to make sinpmcms 
who mighthave &panicallr intmsr msome pbuc afthe 
pro1'1em ...will 110t be emplaym bytbc Comminica oiia 
vollDlta:y bail in ccmteedm:I with ,omediing ihatshould be 
impctia!, and that anypmcma employed on avoluntmy buis 
will canyon: tncir'~ cm a1mpanial blm. Thatis the 
reason for that UDllldmmt.nl 

lt ii clear, 1berefo:e, that beym1d the pneral protectian against bl:dpta:y clcflc:iencies that 
is donisd by the govemmmit-widc bm 011 vobmury nrviaa, Congtcu intmdcd 10 
WlUe tbat employees and not volunteer.5 pcfmmld th8 work. oltha Commission. 

The pn,cedilm IZICl requiremcnis :fgr (Df, ~mirofmcpcrta a:ad comllltams to assist 
with the wmlc ofme Commission 81'CI set fmtb In Adminllintive Imtruction 2-15. These 
procedures wcm:ialbnwd md these reqaiiemmm ware met ht the appcriDtmcntofDr. 
AllanJ. Lichmi&n to perform the smvi.Qmmdad by aie Cmnmimoii form 'VQting rip1S 
investiption. The wnc procedures were not followm, ncrwm:the smnc~ 
met in QlDllCCtlon with the acll:Dowlcd.aed mistmcc pnmdod to ~ommissionm 
Redenbaugh ml. Thamaum c,yl)r. John R. Lott, Ir. and other Y01U!lt81)' persons whose 
assistance i.9 not sclFmdent. 

In 0111' telephone ccnvmation, l uked Commimarm Redcnbmlih to idemify pcrtioml cf 
the acpmatc statement in vimch vallmmy assis1IIDce had beell provided. He indiczited 
that he would report thii raquest to Commissioner lheram:,m. To date, ·1 imve not 
received a rapcmse to this rcquat. 

After a~ooJlliclsnuion ofthe fore&oing pcintl, 1IUbmit that the sapante ltl.lZlnlQt 
ofCommissiomrs R=n'bau,h and 'Ibcmstnnn should not be included .in th= 
Commission'& published harmiRpCJt, Voting lrrqultz,,irtu in Florida t.buinz ,,_1000 
Pl"Uidenlial Election, unlcsa the portions oftheir mtcmllllt that were~wiili lhe 
asllistmee ofvolumary p:isons are idcmlfied DDd mnowd. 

'H.R. Rep. No. :?91. ss• Con&~ l~ SCu. At20 (1957). 
:ld.Al43, 
>103 ~ Rec. !2, 450 (1957). 
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Memorandum 

To: Les Jin and Edward Bailes 
From: Abigail Thernstrom and Russell Redenbaugh 

July 23. 2001 

We received your memo addressed to Abigail Thernsttom and faxed to both ofus at 6:50 
p.m., July 20. 

The facts as stated in that memo are incorrect. 

You say that •you [CommissionerThemstrom] did not participate in the meeting General 
Counsel Hailes had yesterday [July 19] with Commissioner Redenbmigh .... • 

In fact, there was no meeting between CommissionerRedenbaugh and the General Counsel. 
There was a brief; preliminary phone conversation, at the end ofwhich Commissioner 
Redenbaugh said be would convey the substance to CommissionerThemstrom. 

The purpose ofthat briefpreliminary phone conversation(which the two ofus agreed OD 

beforehand) was to obtain the General Counsel's considered legal opinion after be had 
reviewed the case law, which he had DOt done at the time ofthe Commission meeting. 

We have not yet prepared our response, nor could we have done so until after one ofus had 
had a preliminmy conversation with the General Counsel. 

We both object strenuously to your characterization ofthis phone conversation as a 
"meeting.. 

We also object strenuously to the staffdirectors conclusionthat "any discussion [we]· 
wanted OD the matter had to occurthis week...The deadline has passed ...• 

On that matter you-direct us to seethe transaipt on page 131; there is nothing relevant on 
that page. However, on pages 112-113 there is the following statement by Chairperson 
Berry: 

CHAIRPERSON BERRY: Ifyou wish. However, also, we had that issue laying on 
the table ofLicbtman analyzing the dissent, but that will depend upon bowthe 
dissent turns out once these discussions have gone forward and time is ofthe essence 
and :we wpu)d like these discussions to go ftn:ward some time in the next week, if 
poss11,Je to at least begin the •lismniTt brr:n11•, we'd like to print the £Cl)OQS so 
we're not tallcjng about next year or ,ome tjme like that, That should be the 
understanding that everybody has 
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As you can see, Chairperson Berry simply states what she would "like." "if possible." so that 
"we're not talking about next year or some time like that" to •at least begin the discussion.• 
There is no reference to an immediate deadline ofany sort, as is readily evident. There is 
only a wish to "begin" the conversation-which we have done-and to make sure it didn't 
drag into "next year or sometime like that.• 

Thus, we have confonned precisely to her wishes. No "deadline has passed." And indeed to 
decide the matter this week would conflict directly with the Chairperson's explicit directive 
on this matter. 

The next step, in our view, should be a memo from the General Counsel outlining his 
inteJpretation ofthe statute and the reasoning behind that interpretation. The matter was 
discussed briefly in the phone conversation, but obviously it needs further elucidation. We 
will respond to that interpretation. 

We can then discuss the question further. Ammgements should be made through our 
assistants. Further conversation would certainly have to be with both us together. 
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UNITED STATES eti--!ISSKIN ON CIVIL RIGHTS 
W.ISIIIIICfflllf.11.C- 211125 

-OF'lffl,Rml!CTCIII 

July 20, 2001 

Memorandum for COMMISSIONER ABIGAIL THl:RNSTROM 

FROM: LESJINM 
StaffDiril~r 

SUBJECT: Meeting with OGC on Florida Voting Rights Dissent 

In your July 16, 2001 memorandum to me, you requested a transcript of the July 
13 Commission meeting so that you could prepare for a meeting with the General 
Counsel and Commissioner Redenbaugh •in the next few days-■ As noted in 
your July 19 memorandum, we provided the transaipt to you immediately. 
However, I just learned that you did not participate In the meeting General 
Counsel Hailes had yesterday with Commissioner Redenbaugh, nor have you 
otheJWise met or sought to meet with Mr. Hanes this week. 

As you know, the Commissioners agreed at its July 13 meeting that time was of 
the essence and that the legal issues pertaining to the dissent had to. be 
addressed expeditiously so that the full report could be finalized and printed. 
This meant that any discussion you and· Commissioner Redenbaugh wanted on 
the matter had to occur this week. (See transcript, at page 131.) 

Since the deadline has passed, please contad the General Counsel immediately 
as he will be rendering his final decision on the matter by the end of next week. 

cc: Chairperson Berry 
Vice Chairperson Reynoso 
Commissioner Edley 
Commissioner Lee 
Commissioner Meeks 
Commissioner Redenbaugh 
Commissioner Wilson 
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UNITED STATES 624 Nilllh Street, N.W. 
COIIIIISSION OH Washinglan, O.C. 20425 
CIVLRIGHTS 

July 19, 2001 

Memorandum for Les Jin 

. From: Commissioner Abigail Themstrom 

Re: Various issues 

Thank you for your time on Monday and for sending me the July 13th ttanscript so quickly. And 
thaDk you for calling this morning in response to my question, posed in a phone call on July 17, 
about releasing that transcript. 

Today I received a package with the Commission's response to Rep. Steve Chabot. In it, the 
Commission refers to the work ofDr. Philip A Klinkncr. Although I do not agree with bis 
conclusions, Dr. Klinkncr's work is careful and sophisticated, as bis statistical analysis makes 
evident. We can evaluate it because, as a :responsible scholar, he bas provided us with all his 
regressions. The scholarly COllllIIUllity that is worlcing on the Florida data cannot understand why 
Lichtman bas not done the ssme. 

My own request for those regressions sn11 stands. As we discussed at the Commission meeting of 
July 13, 2001, the focus on a "disk" or "disks" was literally silly; it was perfectly clear that I wanted 
the regressions and the machine-readable data that~ into them from Lichtman in any form be 
chose to provide them. Again, without the regressions, his report bas no credi"bility. I refer to this 
issue in my memol"lllldum addressed to you dated July 66 which bas not been answered. 

I am also writing to follow up on various issues that were not discussed at the last Commission 
meeting. 

It is my understanding that there will be a briefing on environmental justice on ·September 14th. 
When will the speakers Commissioner Redenbaugh and I miggested we include be sent an 
invitation? As I am sure you know, these speakers are busy and normally set their schedule weelca 
in advance. I know they would appreciate some notice. 

I would like to know ifProfessor Lichtman bas submitted a responise to our dissent. Ifso, could 
you please send it to me; (I asked these questions on July 5th but rec:eived no response.) 

Because the Commission did not bold a vote on the proposed voting rights project, will we be 
voting at the next Commission meeting on whether or not to pursue this project? When and who 
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will be deciding which states to visit next? Will there be a fonnal selection process? How and 
when will be discuss the effect this project will have on the budget. How will the other projects be 
affected. 

I am also interested in obtaining a copy ofthe transcript ofthe briefings on immigration that 
occurred sometime in the year 2000 before I was appointed to the Commission. The library does 
not have copies and they referred my assistant to your office. Could you please forward the 
transcripts ofthose hearings or meetings on disk? 

I also understand from the last Commission meeting that some Commissioners will be traveling to 
Alaska to participate in the SAC meetings from August 23 to 24th. Will this meeting constitute an 
official Commission meeting or are they going in support ofthe State Advisory Committee? I 
would like to get a copy ofthe hearing transcript whenever it is available. 

In the past month I also received a confidential paper on charitable choice. Will there be a briefing 
on this project in the near future? 

Finally, I wish to reiterate that I would like to see any Commission statement or press release 
before it is sent out-particularly ifit includes my name. In one ofthe packages I received in 
preparation for the July 13th meeting, there was a copy ofa Commission press release issued on 
June 27th. The statement alluded to the "dissenters• without ever mentioning which • 
Commissioners dissented. Regrettably, my name was included in the bottom on the press release. 
A reasonable but uninformed reader or journalist may conclude all the Commissioners endorsed the 
press release and thus all Commissioners object to the dissenters. I think this is an understandable 
request and is one I already made on May 8th. 

Thank you. 
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UNITED STATES COMMISSJQ;,I ON CIVIL RIGHTS 
W.ISH9IGTON. D.C. 20425 

DFl'ICI! OF STAFF DIR!CTDR 

July 16, 2001 

MEMORANDUM FOR COMMISSIONER ABIGAIL THERNSTROM 

FROM: LESJIN,N 
• Staff'Dire-&lr 

SUBJECT: July 13th Commission Meeting Transcript 

Per your request, please find enclosed a computer disk containing the unedited 
transcript from the July 13, 2001 Commission meeting. 

Enclosure 
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624 Ninlh Straat, N.W. UNlED STATES 
Wsshingl0n, o.c. 20425C0IIIIISSl0N 0N 

CIVIL RIGHTS 

July 16, 2001 

MEMORANDUM TO LES JIN 

From: Commissioner Abigail Themstrom 

Re: July 13 Commission transcript 

I am preparing for a meeting with the General Counsel and Commlssloner Russell Redenbaugh 
in the next few days. Therefore, I request that the transcript of the July 13"' meeting be sent to 
me in electronic fonn as soon as possible. • 

It Is my understanding that one can get a transcript on disk as soon as 2 calendar days after a 
meeting. For instance, the transcript for the June 8th meeting was alnladY available on disk by 
the afternoon of June 11th. 

You can give the disk to my assistant or e-mall me the tran'script text. This would &aVe the 
Commission the time and lllCpemle ii would take to print and photocopy it. 

My e-mail address is themstr@fss.harvard.edu. My assistant's e-mail address is: 
karTiaga@aol.com. 

Thank you very much. 

mailto:karTiaga@aol.com
mailto:themstr@fss.harvard.edu
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UNrTED STATES 62' Ninth S!ree~ N.W. 
COIIIIISSl0N ON \Yashlnglon, O.C. 20425 
CMLRIGH?S 

July 11, 2001 

MEMORANDUM 

TO: LES JIN, Staff Directer 

FROM: ABIGAIL THERNSTROM. CommiSsloner 

Subject Commissioner..' independent research 

I write In reference to your memorandum dated July 10, 2001. Although I would like to address all the 
&ubjects di&cussecl In the memo Jater cm, I wiD just touch ·on a fe\11 point& in !his 011e. 

You &late that "Ccmmissllllll!lll are enlilled to have dissenting or concurring sla1Brnents" appended to ■ 
Commission report, but the CommlssiDn "does net envision any Commissioner "engag!lngJ in a 
complete reanalysis cf the staff's W0fk.• 

II Is Impossible to write a dissent wilhout reanalyzing the quanJHallve and ether evidence upon which 
important claims have been based. 

Are you saying that the starrs numbers and method cf analysis are unlmp11achable, and thus net DJ)l!n to 
any re-assessment? And that dis&l!nting Commissioners thus cannot be pennilled access to the raw 
material as compiled In machine-readable fonn and to the dll!ails cf the analysis upon which the 
CcmmissiDn's conclusions rest? If so, this Is an astonishing claim. 

You also say that "neither Dr. Lichtman nor anyone else at the Commission possesses what the 
diSsenting CommissiDners haVe requesteel." 

Dr. Lichtman in his report refers 10 the multiple regressions upon which he based his conclusions. 

Am 110 understand that these multiple regressions and Iha machine-readable data that were used In them 
do not exist? And If so, upon what basis did he draw his conclusions? 

cc: All Commissioners 
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UNITED IITATD COIIIIISS'OH ON CIVIL l'llaKTS 

-~o.c:.-

July 10, 2001 

MEMORANDUM FOR CHAIRPERSON 
VICE CHAIRPERSON 
COMMISSIONERS 

FROM: LES JIN_,/'!( 
StaffDi~~ 

SUBJECT: Florida Voting Rights Report Issues 

In the past month or so, a number of issues have been raised in dllferent foruns 
that pertain directly or indirectly to the staff. Whle my preference is not to let 
these distractions sidetrack my responsibHitles or that of the staff, I now beieve 
that it is important 1D try to set the record straight 

Role of Staff va. Roi. of CommInloners on Work Products 

Toe Commissioners set policy for the agency and hold hearings, as it deems 
desirable. The staff director plans and implements the agency's program in 
a=rdance with the policy direction of the Commissioners and is responsible for 
managing its day-to-day operation. The staff is responsible for the actual work of 
the agency, which ultimately is endorsed or rejected by the Commissioners, or 
sent back to the staff for more work. In that regard, the staff is responsible far 
providing the Commissioners with quality products in a timely manner that are 
acceptable to at least a majority of the Commissioners, although we always hope 
for unanimous approval. 

Under this longstanding approach of doing business, It Is neither envisioned nor 
!?!OJI=!" for individual Cornrnissigners to research or write reporn;. Similarly, while 
Commissioners are entitled to have dissenting or concurring statements 
appended to the report, the Commission"s way of doing business does not 
envision any Commissioner, whether s/he be a member of the majority or the 
dissenting side of an Issue, to conduct original research or engage in a complem 
re-analysis of the stall's work. 

Especially since I am newer than all but one Qf the Commissioners, I cel1ainly do 
not want to give the impression that I am speaking as the expert en Commission 
rules, aJSto!-ns or traditions. However, because such tangential issues raised in 
recent weeks appear to have been premised on a misunderstanding· of the 
respective roles of the Commissioners and staff, it has become necessary to 

L 
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raise the subject. Certainly, If I have misstated or misunderstood the 
relationship, I would be happy to stand corrected at the upcoming meeting. 
Otherwise, it is important that everyone operates from this same understanding. 

The Claim that the Staff Has Acted Improperly By Not Providing Materials 
to Commissioners Writing Dissents 

The most persistent claim appears to be that somehow the staff is hiding part cf 
Dr. Lichtman's 'work product and refusing to provide it to the dissenting 
Commissioners. That is simply net true. Whether it is In disk fonn or any other 
machine-readable fennat, neither Dr. Lichtman nor anyone else at the 
Commission possesses what the dissenting Commissioners had requested. At a 
minimum, to produce what has been requested, Dr. Lichtman would have to 
create a product that does net exist. 

I want to make clear that I do net object to having the staff's work tested. tf it is 
good work, it will stand that test. in addition, the issue is net about the routine of 
scholars or scholarly convention or what happens in an academic setting. 
Rather, it is having a common understanding on how the Commission operates. 
Even if it is proper fer a Commissioner to attempt to run a statistical analysis 
independent of the staff's work, I have no doubts that it would be inconsistent 
with a Commissioner's role to Insist that staff create databases that do net exist 
so that an entirely separate analysis can be conducted. Such an approach is net 
provided fer in either the rules or customs of the Commission. Once the 
Commission has accepted a report by majority vote, It is the Commission's 
report. Commissioners may offer supplemental statements, concurrences and 
dissents. However, the Commission's rules and practices do net provide an 
opportunity for any Commissioner to have the Commission's resources utilized to 
write a competing report. Recognizing the above also makes it easy to 
understand why individual Commissioners should net approach Dr. Lichtman, 
who is working fer the Commission as an intennlttent appointment employee. 

The Claim that Some Commissioners Were Prevented From Having a 
Proper Role in Writing the Original Report 

In my view, this ,...1SSue" would quickly dissolve also if everyone remembers the 
respective roles of Commissioners and staff. The staff researches. puts together 
hearings, and writes reports. None of the Commissioners do any of these thh]SI§. 
Thus, the suggestion that Commissioners should have been "consutted" during 
the report writing process is inconsistent wttb my understanding of the respective 
roles of Commissionem aRJ staff. Nevertheless, as Or. Berry mentioned during 
tfie April Commission meeting, Commissioners may raise questions with me and, 
when appropriate, arrange to speak with other staff. 

However, to the extent there is a lingering question about whether some 
Commissioners were barred from participation that was afforded to ether 
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Commissioners, I want to set the record straight once and for all. My staff and I 
had virtually no conversations outside cf Commission meetings with any of the 
Commissioners about the work or progress of the report, except for the 
Chairperson, who is responsible for setting ·the agenda for Commission 
meetings. Thus, ongoing conversations between the Chairperson and staff 
director are essential for the effective and proper operation of the Commission. 
Again, all similarly situated Commissioners were treated the same. 

The Claim That We Violated Our lntemal Processes Regarding the Florida 
Voting Rights Report 

We followed all laws, regulations, rules, and procedures in conducting the Florida 
hearings and writing the report. This includes our obligations to affected 
agencies and to anyone who had righ1s under our defame and degrade 
procedures. Thus, suggestions in some media accounts to the contrary are 
false. Moreover, some accounts have suggested that we failed to comply with 
our Administrative Instructions. First cf au, Als serve one purpose only: to give 
guidance to staff as it goes about its business of providing the Commissioners 
with a quality product in a timely manner. They are not rules and regulations 
and, thus, have built-in flexibility when needed. Nevertheless, staff adhered to 
these Als during our handling of the Florida hearings and writing the report 
although, frankly, I don't be6eve the Al timelines were written with the Florida 
report scenario in mind: two hearings and a comprehensive report within six 
months. 

The Suggestion That We Have Nat Prptactad CommlgJ0119r Redanbaugh's 
Rights Under ADA 

We believe we have treated Commissioner Redenbaugh over the years in a 
manner consistent with the ADA, decency and his wishes. However, as a civil 
rights agency, we certainly want to be at the forefront of doing both what is 
legally necessary and what is right If Commissioner Redenbaugh or anyone 
else who has a disabirrty needs an accommodation, we will respond positively. . 

I hope this memorandum lays to rest matters that divert us from the substance of 
the Florida Voting Rights Report. As I stated at the last meeting, I am proud that 
the staff was able to deliver the report in an expeditious and timely manner. I 
believe It Is a quality report and I know tile entire staff that worked on It Is eager 
to have further discussions and accounts focus on the merits of the report, rather 
than having that discussion diverted by allegations that our processes have been 
unfair or Improper. 
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1445 Massachusetts AVCll!le 
Lexington, MA 02420 

781.861.7634 
Fax: 781.860.9045 

thcmstt@fas.han'aedu 

July 6, 2001 

Memorandum for: Les J"m 

From: Commissioner Abigail Themstrom 

Subject: Response to July S memorandum 

.It appears you do not to understand the routine scholarly request we have repeatedly 
made in recent weeks. 

In your July S memo, you state: "there is no disk, nor was there every any disk or disks of , 
Professor Lichtman's data.• We did not refer, in our July 2 letter, to "a disk or disks.• 
We requested his regression results so we can understand exactly what he did to produce 
his estimates. 

That is, we are asking to see the actual regressions and-io machine-readable form-the 
data that was used to anive at the conclusions contained in the Commission's report. I 
have been contacted by a number ofscholan;; no one understands why these regressions, 
to which he refers in his repon, have not been made available to us. 

Dr. Lichtman has these data and results on his hard drive. No one who knows any social 
science would believe for a minute that he does not have the data and the actual 
regression models. What, exactly, is the problem? 

CC: All Commissionen 

mailto:thcmstt@fas.han'aedu
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IJNl'TED STATES 624NlnlhSIINl,N.W. 
CONIIH!S!C)&l 0N Washanglon, D.C. 20425 
CIVLRIGKTS 

July 5, 2001 

Memorandum for: Les Jin, Staff Director 

From: Commissioner Abigail Themstrom 

Re: Commission Meeting on July 13"' and ather matle!s 

Iwould llke to knew if Or. Allan Jay Uchtman has ahjaady lllbmilled a response to the dissent I 
co-wrote with Commissioner Redenbaugh. If so, please send me a copy by Federal Express or 
bye-mail. 

I would also like the agenda for the next meeting. AB you know, the stalule requires that the 
Commission "provide the publlc with publk. announcement-of the tine, place, and subject 
matter of the meeting and of each portion thereof at the earliest practicable time.• The statute 
also lndiCll!Bs that "In the case of each meeting, the aglll!C)' shall make public amouncement. 
al least one week before the meeting, of the time, place and subject matter of the meeting .... • 

"One week.• ii seems to me, is the lowest possible standard for the Commission. Because aD 
Commisslonens have a professional and personal llfe outside of the Commission, In order to 
prepare adequately, the agenda should be sent out at least thr88 weeks in advance of the 
Commission mealing. 

The l5talutB also &tales "(2) The agency shall make promptly available to the publlc, in a pl11C11 
easily aCO'ISSible to the J)!lblic, the tran!lcript, elednlnlc l8COl"ding, or mlnutn ( .... ) of the 
d"racussion of any Item on the agenda or any item of the teBlimany of any witness received at 
the meeting( ... r From now on, I suggest that we pelt the tramu:ripts on our website so that 
anyone can download It. I also request that the transcript for each meeting be sent to me and 
my special assistant. on disk. tt would save the Commission a considerable amount of paper 
and time to do 110. 

I also request acivanee notice of any briefing that may take place. Last meeting, far Instance, I 
was unaware that Or. Lichtman would be briefing us until he entered the room. Also, please 
Indicate the new date for 1h11 briefing on environmental justice that was scheduled to take place 
on May 13111• • 

Thank you vary much. 

CC: Chairperson Mary Frances Sany, Vice Chairperson Cruz Reynoso, Commlsslonera 
Russell Redenbaugh, Yvonne Lee, Victoria Wilson. Christopher Edley, and Elsie Meeks. 
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UNITED STATES COIIIIISSl0lt 0N CIVIL RIGHTS 
W-.D.C.IIIGS 

omcEGf'flAA'~ 

JulyS,2001 

MEMORANDUM FOR COMMISSIONER ABIGAIL THERNSTROM 

FROM: LESJIN J'i. 
Staff Diie"dto~ 

SUBJECT: Response to July 2 letter 

This is In response to your July 2 letter, received In OSD on July 3, 2001. I think 
you misread my June 29 memorandum regarding Dr. Llchtman's report. He 
provided a final report to the Commissioners before the June 8 meeting, which 
he •augmented slightly during the Commission meeting. The Commission 
adopted this slightly.unended version before·lts final vote. (See pages 89 to 90 
of the June 8, 2001 meeting transcript, attached.) Thus, Dr. Lichtman's report 
was final as of that vote. The reference In my June 29 memorandum about Dr. 
Lichtman finishing his analysis referred to the Commissioners' decision to allow 
Dr. Lichtman an opportunity to comment on the dissent's analysis. Thus, I 
reiterate what we stated In the memorandum dated June 19, 2001 from General 
Counsel Edward Hailes to you, through me, regarding ad<frtlonal data: there is no 
disk, nor was there ever any disk or disks, of Professor's..Uchtman's data. (See 
copy of the June 19 memorandum, attached.) 

Also, I would like to point out that your references to a amajority" report and a 
"minority" report of the Commission are Incorrect. There is no such thing as a 
majority or minority report of the Commission. The report is prepared by civil 
service staff, who work for the entire Commission, under the supervision of the 
Staff Director. Once a report is agreed to by the Commission, _it is the 
Commission report Commissioners may have any dissents, concurrences, or 
additional statements commenting on the- report published along with the report. 
However, Commissioners do not prepare or submit reports. There is only one 
report on any subject by the United States Commission on Civil Rights and that Is 
what is agreed to by majority vote. 



275 

it this week so we could have this discussion. 

absolutely no objection and in fact an expression 

of pleasure on the part of. this Commission, I believe 

unanimously, that it would be ready for our discussion 

today. 

6 CHAIRPERSON BERRY: Now, let's go on to -- I 

7 had a question for Professor Lichtman, but I don't see 

8 Professor Lichtman so I'll ask him afterwards. I'll hold 

9 the question. 

10 We need to do the findings -and 

11 recommendations for this .chapter. Let's go to the findings 

12 and rec0111In8ndations for Chapter l. And also let me remind 

13 you, General Counsel, that where you have made a change, 

14 since we received this as a result of the Affected Agency 

15 Review, remind us of that as you go along. 

16 GENERAL COUNSEL,HAILES: Okay. 

17 CHAIRPERSON BERRY: And where you have made 

18 any change that we don't know about, if you could do that 

19. as we go along. 

20 Here is Professor Lichtman, and the point 

21 that I wanted to ask you about, Professor Lichtman, is your 

22 analysis of the Hispanic ---the last analysis that you said 

23 you did last night . 

.24 DR. LICHTMAN: Yes. 

25 CHAIRPERSON BERRY: We would like to, without 
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objection, include that in the report -- include it in your 

report. 

DR. LICHTMAN: Okay. I' 11 have to double 

check it, because I did it last night. 

CHAIRPERSON BERRY: And also what I was 

struck by -- if you could just quickly in one sentence say 

f 7 what it showed. 

8 DR. LICHTMAN: It showed that there was not a 

9 positive re_lationship at the precinct level between the 

10 percent of Hispanics in a precinct and the percent of 

11 rejected ballots, that, in fact, the relationship was 

12, slightly negative. And the reason is because you've got 

13 these precincts that are heavily African-American that have 

14 virtually no Hispanics in them, and those are the precincts 

15 that have the ·extraordinary high rates of ballot rejection. 

16 And the point of this was if it was -- you know, going a 

17 little beyond my original study because this has been so· 

18 controversial, if it really was education that was driving 

19 this, because Hispanics and African-Americans have 

20 comparable education levels, you would not see this 

21 negative relationship. Clearly, there is a racial effect 

22 going on here. 

23 CHAIRPERSON BERRY: Okay. I just wanted to 

24 -- yes, Vice Chair? 

25 VICE CHAIRPERSON REYNOSO: I'm sorry, I just 
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l2'l9IMDf1116 

INl'!DS'l'JaD 11:14 Nilllll S!ral, N.W. 
COi WON ~D.C.211425 
CIVLRIGKIS 

tlf Fagu,ul£ and Fedt!rg/Erpras 

1- 19, 2001 

MEMORANDUMFORABIGAIL TIIERNSTROM • 
Comaimoner 

THROUGH: LES R.JIN N_ 
Std'~f\j ' 

FROM= ED~ARDA.~m. El~, a~. 
Gmeral Coauel '/' 

SUBJECT: Dab f•r IdddnlllD ~ 

This is in r=sponse to yow request fur "a copy oftbc disk (or disks) c:nntainini 11ny dlla 
Professor Allan :Jsy Lichtman wied to lssw, his report an the Florida elcctian.. n I 
understand that you w=rc conei:tly infonned that the Office ofGeneral Coumel doi:s m:rt 
possess any disk ar disks that you arc seeking. Jn attmnpting to comply with yowrequest, 
bawl:veI, the staffpromptly contacted Professor Lidnnum to ulc him to Rllcue to IIS IDY 
elm. or mm containing the data be used to issue lis i:q,ort. Pmf=aor Licbtmm told us 
that h: did not and does DOt possess any disk. ar ~ r:ontliuing dam that he med to 
prcpme his report. The publicly available l!l01llCeS ofdata that he med to prepm: his 
analysis me cited throughout the report, a copy of whii:h was pml'idcd to you. 

Apart from your specific request, there is a copy ofa disk containing data that WIIS used 
by former Crnnrnission !lll&ffrnrmbc:r, Dr. Rebe:=!. Klaus, who briefly provided assistnnn: 
to our office until sh= left the agency for a promotional opportunity. The disk was 
forwarded to Professor Lichtman. He possesses it. buthe did not use thi:sc data to issue 
his report. I will mm that disk available to your special assistant, ifyou believe that it 
would be helpful. 

You have also n:quested, "a copy of the contract (or contracts) issued to hue Professor 
Lichtman or any other statistician, social scientist or professional associated with the 
Florida report." Professor Lichtman was not hin:d under a C0lltract furhis services. He 
was appointed to serve in an expert position under agency pemmud procedures.. He is an 
intermittcn1 appointee ofthe Commission. No other statistician, social scientist or other 
professional has been hired to assist with this project. Thus, there ere no existing 
contracts to provide pursuant to your n:qw:st. 
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Please feel fiee to contact me ifyou have any questions. 

cc: Mary Frances Beny, Chairpenon 
Cruz Reynoso, Vice Cbairpc:rson 
Christopher Edley, Jr., Cr,mmissioner 
Yvonne Y. Lee, Commissioner 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Commissioner 
Victoria Wilson, Cnmmissionef 

Iii 
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1445 Massachusetts Avenue 
Lexington, MA 02420 
781.861.7634 
Fax: 781.860.9045 
themstr@fas.harvard.edu 

Mr. Les Jin, staff Director 
U.S. Commission an Civil Rights 
624 9th Street NW 
washingtcn, D.C. 20001 

July2, 2001 

Dear Les: 

I am writing in response to your memorandum dated June 29th which I received today by 
facsimile. In it you state: "As the Commission agreed. before it [the dissent] can be placed on 
the web site, Dr. llchtman's analysis must be concluded.• 

It was my_ understanding on June 8, that Dr. Lichtman had concluded his analysis. 
That day, Chairperson Beny staled to Commissioner Rebenbaugh: "the majority of report of 
this Commission, by a vcte of six to two, is a report which indudes a particular statistical 
analysis.• 

"A particular statistical analysis" certainly suggests finality to me. Nowhere in the transcript of 
the meeting, which included a very lengthy account by Dr. Lichtman of the statistical work he 
had done and statements by majority commissioners endorsing his conclusion, can I find the 
slightest suggestion that Dr. Uchtman"s analysis was incomplelll, tentative, or subject to fwther 
revision. Furthermore, Dr. Lichtman testified at a June 27 hearing of the U.S. Senate Rules 
Committee that there was nothing whatever In the draft minority report that challenged his 
analysis In the least, further suggesting finaflly. Chairperson Berry said something similar to the 
Senate commltlee, as did Commissioner Edley in a C-SPAN debate with me an June 28. 

However, since our June 8 meeting, Dr. Lichtman has added to his report a new chart (Chart 7) 
and a new paragraph discussing it. Since Dr. Lichtman has not conduded his analysis, we are 
unable to conclude our dissent. We want to see the actual regressions and-In machine
readable fonn-the data that was used to calculate the aforementioned new chart and the rest 
of his analysis. 

In any case, after we have asked repeatedly, verbally and in writing, for Dr. Uchtman's 
regJeSslons, we have not seen a single one. Thus we could not completely respond to his 
work. By now Dr. Lott, by taking considerable lime and trouble, has been able to put together 
mast of the data files that were clearly already in Dr. Lichtman's possession. However, there 
stm remain a few items that we need for aur analysis. 

mailto:themstr@fas.harvard.edu
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The items we are still requesting are the following. 

1. The Majority Report and Dr. Lichtman's report to the Commission refer to a "multiple 
regression analysis that controlled for the percentage of high school graduates and the 
percentage of adults in the lowest literacy category.• We request that we be given the 
machine-readable data that was used in the analysis leading to this RJsult and be provided 
with the actual regression results. We want not only the different regressions that he CSJTied 
out, but also the information to know which RJgression goes with which discussion in the 
text. We need to know an the numbers used and precisely hDW Dr. Lichtman used them. In 
any respectable social science Joumal, no author would be allowed to make an important 
analytical claim like this without providing actual regression results that can be evaluated by 
other scholars. Here we have been asked to take Or. Lichtman's BtBtement as a matter of 
faith, and that is unacceptable. 

2. Dr. Lichtman refers in the new section added after June 8th to •a multivariate ecological 
regression equation that includes the percentage of Hispanics as well as blacks In the 
precincts of Dade Counl • Furthermore, note 14 makes a claim about how inserting data on 
Hispanics '1nto the county-level regression equations used for statewide estimates• affects 
the results. We need to see those regressions. • 

All lhe regression results and the data used to develop lhllm can be supplied to me quickly and 
painlessly as an electronic file or files 

1should add that according to the pages of the transcript of the June 8 meeting that you 
enclosed with your memo, the plan was for us to submit the dissent and for Dr. Lichtman then 
to submit his analysis of the dissent-a rejoinder. On the next page, it was made plain that I. 
would be free to provide an analysis of Dr. Lichtman's comments on the draft minority report 

Our dissent was written in response to a "complete" analysis; Dr. Lichtman now proposes to 
construct a moving target that would make our own analysis "incomplete.• Again, if his analysis 
was not "complete• ·as of the June 8 meeting, then the dissent we prepared for June 27 was 
certainly not complete. 

In any case, your refusal to provide us with the machine-readable data that was used in his 
analysis, including the actual regression results, as well as clear information as to which 
regression goes with which discussion in the text, makes our report, by definition, "incomplete.• 
We need to know all the numbers used and precisely how Dr. Uchbnan used them in order to 
have a finished analysis. In all my years as e scholar, never before has any scholar denied 
such basic data to me. 

Ofcourse, as soon as we have received the information we request, we will send you the data 
you requested. 

Sincerely, 

Abig~~~ 
Commissioner 
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UNm!D STATES CCMIIISSIOII 0fl Clft. •OHTS 
W.l,IN9IGTOII. D.1:1. IICZI 

_ ..SUPF_,,. 

Jene 29, 2001 

MEMORA."iDUM FOR COMMISSIONERS ABIGAJL TBERNSTROM 
AND RUSSELL G. REDENBAOOB 

r 
FROM: LESJINJ!!i. 

Smff'~ 

I hav=RCCived )'0llr Jl10POMd di-=t. As the Commission a;ieed. baf'on= it cm be pla;cdca !he 
web si!e, Dr. Lidluam's am1ym 1D111t ~ r:cmclnded (Plauls w pqe JoQ oflhl: June I, 2001 
Cornrnislitmmeetillg'IZ'llDSCrip!) I expc=t that thisprorm will~ caznpk,tcd in atimelymmma:r. 

In order a, c:amplctc Iris mw,sis. Dr. Lic:htmm nquma priJl1Dut of all afyrm da%I. iDcludma 
an mer -i,ecifira+ioo •0 all soun:m, mcludlni 'IWb llila where 1hc dmwc:zeabtaiD:d. In 
panicwu, Dr. Licbtmm m:ds the 1992 mid lSl96 spoiled blllot=salis, 11S wdl a inf"mmJ!lillG 
on die n=ofelection supa,,isms. 

=Mary Frances Bcny, Cbaupmon 
CnizReyZloao. Vice Cblirp:non 
Cbrisopbsr Edley, Jr., Cammissioaer 
Y-vmme Y. L=, Ccmmillloner 
~M. Meeks,. Commiuirnn 
Vic:torla Wilsozi. Cccmniei= 
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D.S. CXICMISS%Oll 0H C:IVJ:L RIGHTS 

NEEr%NG 

!'riday. June e. 2DD1 

Tha Conlllisaicm cmvanwd. ill :ROCD 540 at 624 

?ilint;ll D.C. at 9:30 a.m•• 

Mary l':ances Berry, Cbaizparacm, pra■idul9. 

11RDB111.l': 

,wi.y ~ DDT. Cbai:pencm 

am: RS'DOSO, Vic• C!bai:~pe:111:m 

c:HtIS'l'Ol'Dtt zm.EY. .:m. • C!aami8■ :lcmer 

YVONNE Y. LEE, c:amni■sioaer 

ELSIB K. !'IDES, c:cmni-icmer 

atrSSBLL G. Rli:DENBAUGH, Ccllrlltisaiaaer 

UIGAlL 'l'HBDSTRCII. CCl!lmi•sicau 

VIC'l'CRJ:A. WILSON, Comli.s•ic::mar 

LESLIZ R. JIN. Staff Dince= 
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l pl•••w:•, ladies and gencl.men? We will make avu.iabl• ,::.o 

·2 the press the thini is cm ow: veb site and ill a =aft:. foz:m 

3 that -•ve been di11cu11•in9 here. And ve will put up 

4 anouier d:raft on the 11eb sit• after a11 these changes are 

5 made so .t.t will be avail&bl.e to people. 

6 COHHtSSIOND 

7 me till --

8 CHAnU'PSDN 

9 CClll!l!.ssioner ~ernst::oza. 

10 CCH«SSXCINER 

11 acrry. 

12 ~ 

13 nexi: -k. li.Jca Mc:iiui&y, 

'fHDMSDCIM: I.f you .!=Uld qiva 

Jwst a IIIClllent., 

TBDJISDCIK: 

Umut: 'that vill ~ up ..rly 

far people, by the lt1teat. And 

14 ,::hen - can Wilit after that to get the dis-Dt anc:l 

lS Professor Lich'Clllan'.s mialysis of ~ di.811ant. be:o:r• - put 

16 uyt:hin9 else up on the wab site. so "Chere will b• 

17 scmethiD9 en the -b aite. So it's not as it then won•t 

18 be an~ing. And there will be copies of that avail&l:lle to 

19 people who wan,::. thim; t.h&t ia hard copia~. So l\ow aha11t if 

20 - said -- how about the week of .Jiine 29? la \::bat l.cm; 

21 .nou;h? 

22 CO!MXSSIONER THBUSTRCIM: 'l'bat.'s fina. I 

23 would apprec.i.ate that very 1111.1ch. 

24 CHAIRP!:RSObl BERRY: Close of business on ~un• 

25 29, 
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UHITEDSTAlES 624 Nin!h Street. N.W. 
COIIMISSIOH ON Washingum. D.C. 20425 
.CIVIL RIGHTS 

June 28, 2001 

MEMORANDUM FOR LES JIN 
StaffDirector 

From: Commissioner Abigail Themstrom 

Re: Request for Data 

My special assistant tells me Kim Alton called after receiving our dissent and appendix 
requesting further information. Please send me your request in writing so I know exactly 
what you need. I assure you I will be delighted to send you any data I have. 

I would also like to ask: When will our dissent and appendix be posted on the USCCR 
website? During a Wahington Joumal/C-Span debate this morning, Christopher Edley 
announced it would be posted right away. 
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UNITED STATES 624 Ninlh Street. N.W. 
COIDIISSION ON Washington. D.C. 20425 
CIVIL RIGHTS 

June 20, 2001 

:MEMORANDUMFORLESJIN 
Staff Director 

From: AbigailThemstrom a..1~-k..-J/~ 

Subject: Data for Lichtman Study 

Via facsimile 

I was puzzled by your memorandum dated June 19, 2001 in which you state 
"circumventing this organizational structure can only create confusion and disorder 
within the agency." You "urge me to contact you." However, my attempts to direct 
questions to you so far have proved most unsuccessful. (See several memoranda in April 
regarding access to materials). And, you have refused to respond in writing to my 
memoranda. 

Guidelines about the relationship between individual Commissioners and the staff 
director are indeed confusing. Last time I asked for information you said my questions 
addressed policy issues and that I had to ask the Chair. Furthermore, you indicated you 
work for the Commission as a body and not for individual Commissioners. 

Take the Lichtman information request, for eK&llple. As ofJune 8th
, you and your staff 

knew that I would be writing a dissent and should have understood that I would need 1lll! 
machine-readable data that Llchtman used to run his correlations and regressions. That 
is what I have requested. But instead ofimmediately providing it, you provided, after a 
five-day delay some woefully incomplete information in the form ofhard copy only that 
it took my assistant 10 minutes to photocopy. Bear in mind I have 20 days to respond to 
a study it took the entire Commission six: months and almost a hundred employees to 
draft. 

As oflast Friday, June 151h at 1:30 pm the information I received from your office was 
that OGC did not have the disks with the machine-readable data Liebman used. My 
special assistant called your office and asked ifshe needed to file a FOIA request in order 
to get the essential disks that contain taxpayer-funded information that should be in the 
public domain. Ms. Alton replied that to invoke FOIA was not appropriate since I merely 
wanted the same information I had requested in a different format. My assistant 

78-674 D-10 
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'I 
explained ~t it was not a matter ofconvenience, the disk was simply what was needed 
to run the ~-stical analysis. She waited all weeken~ and all day Monday for the 
courtesy o a reply to her requests for the disks and ProfesS(lr Lichtman's contact 
infonnatio . At 3pm on Tuesday June 19th she again called your office. Kim Alton said 
again that GC did not have a disk. 

ResponsJ"b e scholars routinely make all their data available in the machine-readable form 
in which t~ey used it. I have never before encountered any resistance to the request I am 
now maki g. In addition, under FOIA I am entitled to receive the information in any 
form that ask for. As you may know FOIA was amended in 1996 to include a section 
requiring encies to provide information "in any form or foI'lllllt requested,• including in 
electronic· rm. 

I 
I agree wit you that it is sad that I had to file a FOIA request to receive the information I 
needed an am entitled to have. But, I waited 19 days before doing so. 

As to my~ontacting Professor Lichtman, any Commissioner should be free to contact any 
expert in eir field for professional consultation. This is particularly true in the case of 
an acade • c who serves "in an expert position under agency personnel procedures" and 
who will e reviewing the statistical analysis in my dissent. 

Dr. Lichtnkm sent me an e-mail saying he was forwarding the disks to you today. My 
assistant vp11 pick them up this afternoon. 

Cc: l Frances Beny, Chairperson 
C Reynoso, Vice Chairperson 
C "stopher Edley, Jr., Commissioner 
Y Me Y.. Lee, Commissioner 
El ie M. Meeks, Commissioner 

II G. Redenbaugh, Commissioner 
Vi oria Wilson, Commissioner 
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UHITED STAlES 624 Ninth Sl1NI, N.W. 
C0MYISSIOH OH Washington, O.C. 20425 
CIVIi. FllGKTS 

Via Fm:sinrik and Mail 

June20,2001 

MEMORANDUM FOR ABIGAIL THERNSTROM 
Commissioner 

THROUGH: LFS R. JIN ~ 
Std'J>irec:tord \j 

FROM: EDWARDA.HAILES,JR. ~,("J 
• General-Counsel 1 1/' 

SUBJECT: Data for Lichtman Study 

Today, Professor Lichtman provided a copy ofthe disk coritaining data that was used by 
former-Commission staff member, Dr. Rc!iccca Kraus. I refermi to this same disk in my 
me:monmdum to yow;in yesterday. I was told that Professor lichtman informed you that 
he would pass this disk back_to the staff with the understanding that it would be passed on 
to you. Just so it is abundantly clear, I am reminding you that Professor Lich1man 
indicated to the staff that he did not use these data to issue bis~ Pursuant to your 
request, however, the disk is available for your sp=;ial assistant to piclc up today. 

Please let me know ifyou need further infonnation or 115Sistam:e. 

cc: Mmy F:nmces Beny, Chairperson 
Cruz Reynoso, Y-u:e Chairperson 
Clnistopher Edley, Jr. 
Yvomie Y. Lee 
Elsie M. Meeks 
Russell G. Redenbaugh 
Victoria Wilson , ... 
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poc,nnem t116 

UICTEDITlilES 124NinlhS-.N.W. 
COll2Sl'ON "'N Wnhlnglan. D.C. 20C25 
CIVIL IIIGHT8 

0;JO I I 3 

JUDe 19,200} 

MEMORANDUM FORABIGAIL TBERNSTROM •• 
c,,rn-,hstoner 

THROUGH: 

FROM: 

LESH.JINN.. 
statrmrec:a{fG 

ED~ARDA.~JR. e/~., fJ-:
1/1 

General COUlllel 

SUBJECT: Data far Lichtman Stady 

This is in rcsponse to your request fur "a copy ofth: di!k (or disks) containm& 1111}' data 
Professor Allan Jay Lichtman used to issm: his 11:pCJrt on th: Florida elcc:tion." I 
Ulldcrstand that you were correctly infanm:d !bat the Office ofGcm:raJ Counsel docs not 
JIOIISCSS my disk or disks Chit you am seeking. In ll1tcmptiDg to comply with your request. 
howev=r, the staffpromptly contaeted Prof=s3or Lichtmut to ask him to :el=- to us my 
disk or disks containing the data be 1ISl:d to issue bis report. Pmiimar Licbtman 1111d m 
that he did ll0t and does not po59CSS my disk or disks C01llllining elm that he uscd1D 
prcpme bis report. The publicly available sow:ccs ofdata that he used to piepari: bis 
analysis an: cited 1hrmlgb.out the report. a copy ofwhich was provided to yolL 

Apart from your spc:cific request. tb=re is a copy ofa disk c:ontainiDg data that was us=il 
by fonner Commission staffir.miber, Dr. Rebecca Kraus, who briefly provided .usislanee 
to our office until she 111ft the agency fur• pmmatianal opportunity. Toe disk was 
forwarded to Profcssm Lich1man. He possesses it, but be did IIDl use these dm to issue 
bis rq,grt. I will make that disk available to your special assistant, ifyou helicw lhat it 
would be helpful. 

Yon have also requ~. "a copy ofthe c011tract (m contracts) issued to hire Prufmor 
Lichtman or any other statistician, social scientist or professional IISSDCiated with the 
Florida rcport.n Professor Lichtman was not hired IDldcr a contract for bis servil:es. He 
was appointed to serve in an expert position under agency pcrsomm1 procedures. He is an 
intermittent appointee ofthe Commission. No other statistici111, social sc:icntist ar D1her 
professional has been hired to assist with this project. Thus, ~ are no existing 
contracts to provide pursuant to your request. 
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MOllanzndlmt for C01Pl1ffmttmaAbifail Thamtrom 
1£: DGtafor £1~Stvd}' 
has /9, 2001 
,ararwa 

Ifyou need further information or assistance, plea,e diJect your inquiries to th= staff 
director. • 

cc: Muy Fnmi:es Bmy. C1tairpu8rm 
Cruz Reynmo. Vice Chairperson 
Christopher Edl=y. Jr. 
Yvonne Y. Lee 
ElsieM.M=b 
Russell G~ Redenbaugh 
Victoria W"dson 
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[)pgm<pl m 
~ 

UNITED STATES COIIWUl0N ON CIVL IIIIGHTS" ~· t:':'.'_, 

-D.C.-

Jr,gf•abniJe,mdF~Emm 
JIIIIIS 19, 2001 

MEMORANDUM FOR COMMISSIONER ABIGAIL TBERNSTROM 

LES.DN iJ_FROM: 
Staff~ 

SUBJEcr: Ri:quest for Mmrials on the Flmida Report 

:.""! ,'7 ..1 .... ~"'i 

I r=ent1y learned ofyom- Fr=dom oflniimmtimiActn:,que.,t firclatapenamin&to the Florida 
Rq,ort_ Fnmkly, tbe request smp:rised me. J do recognize that time is ofthe essence a it 
pcrtaillS to this ml1tta' and !hat is why the stafl'rc:sponded by providin& yau with the mmrials 
you n:qm,stm in your JIIDC I1• cmrespondmcc as soon as each m:m was available.• We lpOke 
with your special IISllislmt 5hmtly after we received yow com:spondence IIDd pmvidcd the 
l!lZlll:rials OD Jmm 1~ IUJd 13*, explaimDa why the ma!edals provided cm the 13* wae aot 
available on the 1l6. Given our rmpomivem:ss to your requests, I do nat believr: Iha! the meof 
the FOJA is nec:cssary ar appmpmtc. The staffbas womd diligenlly mid in a caopc:mm: spirit 
in onkr ID respond ID yourn:quests in a timely manner, 1111d will continue to do so. ID the future. 
ifyou think thme is II problem that is not being handled propmy, I urge yau to contact me to 
di!cuss the problem as an al~to filing a FOIA zequest. 

As for the infomllltion that is the subject ofyour FOIA JCqUCSt, see the attached l=tlm' fnim 
General Coullsc1 Edwmd Hailes. It is fully responsive to your concerns. 

Additionally, I understand that late last week your sp=:ia1 assistant called Professor Lichtman 
l!l1d that earlier today you s.:m him 11D e-mail RqUCSting the data you m: seeking. AB the 
Commission rules provide, and I believe Cbaiipc:mJn Bmy bas staled in a recent m=tin&, 
Commission n:quests of that natmc must be di=tc:d ID the StaffDirc:ctor. Commission 111afi; 
including someone in Profe550r Lichtmm's status, worics for the Commission and umkr the 
dht:ction and supervision ofthe StaffDirector or om: ofhis managers. As the Slllfi'Din:c:tor, I 
serve as the liaison between the staff and th" Commission"IS. As I am sure you can lllldmstzmd, 
circumventing this organizational structm-e can nnly cn:111e confusion and disorder-within tbc 
agcocy. 
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Please feel me to contact me ifyou have any questions. 

cc: Muy Frances Berry, Chai1person 
Cruz Reynoso, Vice Chairpemm 
Christopher Edley, Jr., C~missir,nc:r ~ 

Yvonne Y. Lee, Commissioner '" 
Elsie M. Meeks, Commissioner 
Russell G. Redenbaugh, Cnmmissirmer 
Victoria Wilson, Cnmmissioner 
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UNITED STATES 624 Nin1h Slrael, N.W. 
C0IIIIISSION 0N washlngtan. D.C. 20425 
CMLRIGHTS 

June 18, 2001 

TO: Edward Hailes, General Counsel ~ ~J• "--
From: Commissioner Abigail Themstrom 't''-\-
Re: Disk containing data for Professor Lichtman's st.my 

PU1Suant to the Freedom of lnfonnation Act. please give my assistant a copy of the disk (or 
disks) containing any data Professor Allan Jay Lichtman used to issue his report on the Florida 
election. 

I understand from Kim Alton that OGC does not have the data In dlslc fonn. However, I am sure 
you will agree that the report Professor Lichtman i&Sued was funded by taxpayers. Therefore, 
the disks he used sh0111d also be available to the Commission and its Commissioners. 

Also, please provide me with a copy of the contract (or contracts) Issued to hire Professor 
Lichtman or any other stallstlclan, social scientist or professional associated with the Florida 
report. 

Please provide this infonnation as soon as pos~ible. 
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UNl1ED sr.m:s 524 Hln!II SlrNI, N.W. 
ems B!"'NON Watin;:lffl, D.C. 2IM25 
CIVLIIIOJffS 

June 12, 2001 

MEMORANDUMl'ORRUSSELL G.REDENBAUGH 
Commiuimu:r 

FROM: EDWARDA.BAILES,JR. ~(}
Gm=-IC011Dnl , 

StlBJECI': Rcqm:stfar 'l)nnnpntg 9D 1'loridaDllcmuats 

This ill inz:sponse 10 yaurrr:q\11:!ltm docmmnts-~m tbll ~ 
report an "Vatill& Im&nJarilir:s mP'bici&Dm:iqibe2000Pftlsidc:millE!ec:lion.• You 
snbmitmd asimilllrn:qamtto thD Sd'Dim:aC..)IBlmday• .irm 11, 200LTm Ofii= 
ofStafi'Di=lm'had lh:mdy ms=amnr,:rurnnm callcct and ddivr:rzmmws tD ,av. 
befor: I r=:iwd yaurn:qizest. 

Today, 1hi: Staff'Imz:cto. fi:nwa.ded tayour Spcdal Assistmt. CmtiePomicelli. Ill 
'llllv=ified copy. oftbc: entireJunes, 2001 m:etma ttrmipt mlPmfr:aar Lidmma's 
report. A revised rcpmt. which will m:hxlethD editmill cmmp tblt am mimJittm hy 
Commissiancns 011 erbafillc Friday, July lS, 2001, will ba iizrwmd=l tD Ms. Pamilzlli by 
1hemiddh:ofnmweek. 

YcnJ ■= IWD n:q..estiag '\:opi=i ofIll CQJTJJJJDJrir;mam ~1IJ., Comrnis,ion mid 
affectmag=ncicsmiiDdividmlspmsumtolha"afl'l:l::mdqm::y"rmew,uwdla 
copies ofall ?=spcmses and doc:amm13 r=ved then:to."I will &1mllY campilt:tms 
infmmation 111111 manp for itto be delmml to ,au thmugh Ms. Pmmcelli. 

I will bi= C!UI: oftlm office tommmw, June 13, 2001, butI will leave dim:tiam fartbmi= 
materinb ti> be mittDMs. PcaticeJli. 

Ifyou have a nei=d forfimh=r 11ssimm::, please let me know. 
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Document #12 
UICTSJ STATES 
COIOIISSl0N 0N 
~lmMTS 

JD11e 12. 2001 

Yid FAX- URGENTAND 11'11feVitWT1V6 

MEMORANDUM FOR EJ)WA:RDBAILES V 
Gcmnl Caumel 

FROM: 
•• 

RUSSELLG. BI.DENB&tJGB 
Collllllimocer 

SUBJECT: FOJA.ReqmstfarDomwaaora l'loridalleport 

Yestenlay, my Special Assistm dc6wnd alllCIIIDnlldum toIbo~.OD my 
bcbllt: ~ tha folJawini dccumems ID mistmeinwrmziamy dislmtotbe 
Commission's n:pon an allcpl 'VOIDli impnJpridits in Florida. 

nm dacurnrms r. ha"tl requeszed lnchzde: 

(1) A1:4py ofProtessar Alim Uchlman'smialym submitted to and discussed by~ 
CcmmmioD onJmm S. 2001. 

(2) A copy oftha mmcripl af'tbo CcmmisJion•~ mec:IUIK-of.Jwla S. 2001. 

(3) A copy aftha Commissiau's Rpart cm the Florida eleclUlll,. as am,m!ed by the 
Commission on June S. 2001. 

Sin= I haw rwceived DD rcspoll5C to my n:quest, and in liJht af'tha fact that tbll 
Commission bu set adeadline ofJuoe 29, 2001, for submitmli dismm, I hereby request 
thlttbcsc- danunem:s be pn,vidad tome. US00D as pcmible, unda'tba&.edom af 
Imanmticm A'1... Uuderthc Fn:ia!amof'Iminmatiou Al::t. I also ulc: tbat you pmvide me 
with copies ofall cammunicniom ._tbeCommisADD.m:l lfFccta! apm:ia lJIC! 
individuals pursuantto the '"afFccted IJJP:'/' review, as well u copies ofall responses 
and documents received 1hermo. 

I look f'mwlrd to receiving these documcms 11 tha earliest pcmible oppouulillji. 
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UNITED STATES COMIIISIION DH CIVIL ftlllHT& 

Jum: 12, 2001 

MEMORANDUM FOR COMMISSIONER ABIGAIL THERNSTROM 

FROM: LESnNN.. 
Slllff'D~ 

SUBJECT: Rcqaest far Mati:mls on the Florida Report 

In =JlOllSC tD your June 11, 2001 letter ta me. please find Cl!Clos=d ac:opy ofProfessor 
Lichtman's rcpmt. Due ta today's absence ofan OGC Slllffmcmb:r, I was not able to obtain the 
stll1islicll data tut the staffpro¥icled ta Professor Lichtman. How=:r, I will give this 
information to you tomom>w onc:c 1hc staffer mums to th= office. The additiom.l data 11111 
Professor Lichtmlm UlilizEd in pn:pming his n:port me subsumed or n:fl:rcnced within his 
clocmncnt. 

Please feel m:e to contact me ifyou lmvc any questions. 

Thllllkyou. 

Encloaun:s 
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UMTEDSTATES 
Mllll ■ P»I 0N 
CIVIL IIIGlflS 

'01 .114 11 AH :23 

lUDCll.2001 

Mr. Lcsfm. Sd.Din:c:tor 
U.S. Cammissioot'1 Civil Riibls 
624tJ"Stra:tNW 
WashiJliltm, n.c. 20001 

DeerLcs: 

This ia a fmmal nqmst tbl! y011pnmdisme withac:apy ofalJ the lllltimcal dlla t!at1b, 
Camimssimi staft'pnwided toProii:ucrAlmLicbtmm in aniar1hmb: CIOUldpn,pa his 
analysisof1hDFlorlda wtm1m tlm2000 elzdian. 

1am also requesting a copy ofthe actual RpCllt1batPJO£ Lic:bimmpwyou, as-11 u. 
any additicnal c1a1a that m: utilized mwritiu1 ms tq,art. 

I inmiu, n:Yi=w1hismmrial in writiugmy dissmt. Sm01:1hc dciadlmc for subrmuin& 
dlssems 'ID the Oimmiuian's n:part is fasting appraachins. you will appr=im my need for 
this infimmtion imlllC'tillriy, 

I w:iU be in WashiJ,plnaaTuesday. in pmton C'4nmil8ims 1:J111iness. andwill bo pdto 
pick it izp:liam you penamlly. Oth=rwis=, Xristin&Aniqa C1111 aetitfirm youmlbm&it 
tome. I am 1ur11: dmtyuur=all that tho Chair.,cjfically invitedCcmmisim1D contact 
you directly. 

Tbaukyw. 

-·Si:,~ 
Cammisrimer 
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INTED sr,m;s 824 Ninlll SlrNI. N.W. 
CQIOIISSl0H ON washing!Dn, D.C. 20425 
CIVIL RIGHTS 

May24,2001 

MEMORANDUMFORMARYFRANCESBERRY ✓ 
Cbairperso• 

FROM: R~G.REDENBAUGH 
Commilllmaer 

SUBJECT: LackofRespometoR.qmmo■ Fklrida Report 

I object to the lack ofresponse to Commission=s' RCCDt requests for infmmatim 
tegardiDg the Ieport on alleged "voting improprieties" in Florida, whk:h the C'mrnnisaiOD 
is to C0lllider on June 8. 

Fast, I have notr=ivcda?CSpOD1etomy May21 memm:mufum to the Smff'Direc:lar in 
which I requested ar:qryofa lettet'you were reported to have sent to Scmtms Graham 
mid Ni:lson relaying "pmlimmmy" amclusions on behalfofthis Commission. 

Second, the mrmcnmdum that I ~with C".ommissinncr Tbemstmm onMay22 
ukl:d for your response to t1W specifio questions: (1) Whe:n CIDCtlywill Commissioners 
be gmm a copy ofthe Florida repart'l (2) What is the mtus oftbe required "affected 
agency review." I have received no :n:spome, otberdmn arather vague mmsage from the 
Stafi'Directm's Office that Commissioners should refer to the April tmJsmipt. 

That kind ofn:1pOI131: does not meet the standards we have It the Camrnissinn. Abo, 
with xespect to thcFlmida IqJOrt. tbe tim=lincshave hem anything but dear and 
consishmt l1or mamplc, It the March 9 mc:eting, inSlad oftaking up a"lllltlls report" on 
thc poject (as the agenda announced).C",ommissioners were asked to approve, without 
my advance notice at all, your own lltmmlem of"pzeliminazy'" findings OD Florlda.. At 
!bat SIIIDII meeting, you advised CommissioncrB !bat "in April we-ez:pectto have tho draft 
oftbe voting rlglm in Florida, the ac:tuaJ draft. in front ofus.,. In April. however, 
Carnrnissiooeril WCl'D ;ivenonly an "Outlim: ofthe FinalDocummt." It isnow May 24. 
ami there is not~ adraft report for 118 to review in preparation fir a major vote that is 
supposed to ooc:m" injusttwo w=ka time. 

Unless we have the report by tomomnv, May 25, tl=e is tally no way Commissioum 
will be~to discuss it on .lune 8; and, ofc:omsc, llll1c:ss the affi:ctcd agency r=vmv 
is oomplcted by the tim= ofourm=ting, we Bllnm discuss it. 

CC: Han. Les J"m, Staff'Dircctor 

78-674 D-11 
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UflTl!D S1llTES 624 Nin1h Straat, N.W. 
C0IIIIISSl0N ON Washinglon.D.C.211425 
aw.RIGHTS 

May22,2001 

MEMORANDUM:FORMARY FRANCES BERRY 

Cbairpenon ~ 
FROM: RUSSELL <;;BEDENBAUGH 

ABIGAIL TBERNSTR~ • ~ --._ 
Commiaioneni ""Ci'\ ...,,~ .l ~ 

SOBJECI': lllorida Electina Report 

As you have indlcBled aver the pat aevmlmalllhs, 1be Coomrissioo n. IICb:duled to 
cansidm' the report on 1he Floridaelectiom probe at our~anJune 8. Considerina 
that the meeting is only a littlc mDIII Ihm two wam away. ml Comrninirnl""' have yet 
to reccivo·eventhe~document. we are com:emcd tl!at~will be 1m effort to l1ISh 
this thmuib wilhOllt the carefiJl delibcmlioD it~ 

It is imperative that C'-Ornrnissioom, 'bo siYm adeq1l8IZ cppartunity to review the 
Cnmmissian's fiDdmgs 111d m:,,mmmdations "efce·tbe June 8 dl5cussion a:od the wtc 
on the final report. It is allli impc:rative lhltthe Offim ofGamrsl CoumeJ cmnply with 
the requiremmlB for lqpl B1lfiicimcy md afFected agmcy:imew, as set farth in the 
agency'1 r=gulalians, tdzm the Cornmlniau fRbs up1his n:part. 

The pmpose ofthis memo is to ult1mtyou inf'mm CommisslmJers, 115 IIODll IS posslb)c, 
wbm exactly we Cllll expect to i:eceiw 1he Florida report. Also, pleaae advise as tu the 
lll!tlJS ofthe"afi"ec:mdagencyn,w,,,f' (i.e., whlm1heieportwas sent autforieviewby 
affected individuals mid whim the JmBW wm;fwiJl be campleled). 

We lookforwadtoyuurrllSJIIIIIIIC. 

CC: Vice Chair Cmz Rllynoso -. 
C'.ammieiaoer Cbristopbe:r Bdlcy, Jr. 
C'.mmnmioncr YVOIIDC Lee 
CommiasinnerElsic M. Meeks 
Commissioner Victariu Wdson . . 
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··..atBJSTATES 624Ninll StrNt. N.W. 
CCI ■ !91'3N ON WDhing!Dn.O.C.20425 
CIVIL IIIGHT'S 

• ..... 
May 8,2001 ... 

MEMORANDUM FOR Chairperson Mmy Frances Bi:ny 

cc: LesJin,Staft'Director ~ • _ 

,.__,_, Abigai17hc.....a~ - '_ J ~---From: wuuua.:uDDCI" ~ x.,.-- ' f' 

Re: l.ctll:r to members end stmmcnts by the Commissiaa. ,.. 
lclo nat wish to cndmscthc lctlcrlhat is bcinglCDt ID Canpm on bchalf'oftbe Onnmis.sion. 
Furti=mDrc, I would Illa: this and all future statlmlalts to rdlect my objcctimis or the objections ofany 
afthc Commissioners. For insbmcc, my vote and my objectia~ to the recent statcment cm Florida's 
voting system avmbml wz:no ll0t nated.. Tho stmment·could haw easily included a lead that n:flected 
the final 'IIDtc. 

JD additi011, any future sla!Cmlmt ~ DD the lcllcme:ad of the Coaimiasian sboold be discussed during 
Canunlssion meetings and taken to avote. On April 2.,.iheCornmissioa mu.:! a--en "Anti
Asian Commcms" that was not disln'bulcd ID the C.rnnminion mr:mbenl mrti1 May.,._ 6"YeD lh!,ugh I bad 
never seen the statcmatt until after it had been distn'buted to the press, my name md the name ofavay 
Commissioner appeared m~ last pan,graph. 
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UNl1BI STllTES 624 Ninlh SlrNI. N.W. 
C0MIIISSl0"' 0H Washinglan. o.c. 20425 
CIVIL RIGHTS 

April ~3. 2001 

MEMORANDUM FOR Dr. Mary Frances Barry 

FROM: C0111miaaioner Abigail Themstrom O.W-~ Tiu, ~ } Ur--

Re: Sp11aker11 for Environmental Justice Briefing 

' In response to your request during the April 13th ml!ll!ting, -on April 17th I submitted a 
ml!l1lDl'llndwn to the staff direc!Dr with the names Df two experts to be included In the 
1!11WOM1ental briefing. The next day, Commimllooer Redenbaugh alao requesllld that the 
Commission invita the um11 two experts: Dr. Christopher Foreman and Dr. Bonner R Cohen. 

Kim Alton told my assistant that as ofFriday, April 20th no one had been invited to the briefing. 
Because the brief Is only two Wl!!lks away, Iwoulcl Ike to knowwhen the experts will i. invited. 
I WDU!d also like to receive confirmation that Dr. Forwman and Or. Cohen wse invited. 

Thank you very much. 
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UNffEDSU.TES 11!24NirChS!rHt.N.W. cmr c,.,...,. Wahlnglon, D.C. 20425 
CML IIIOffJS 

April 10, 2001 

MEMORANDUM FOR LES JIN 

/lL ,-:,. -f"r_ .._ J.,~
Frmn:CommlssionerAbigallThemstrom ..v'V'-4--· ,_,_ fro--

. 

Re: Memoranda dated April 3, Ai:,ril 5 and April 6 

I have yet to receiva a WJtttan raponse to my prniaul rrancnncla. I hate tD be nltamlng a 
point that I have made~tnat the staff clrectDrwarb for all the COiiUiilaiui.-., 
not simply for the chair. And thlt the commmlon ii by llaluta blpar1iun. 

So far, the only msponse I have had from your allk:e !9gllding the iaum addrnsed in a. 
April 6th mlllJKOlldum wu a phone call from ML Kim Allln 1D my apecial autant. During that 
canwnalion she atatDd that my quesllona - mostly "paic:y" questions that must be 
addrlissed tD the ch¥. Howev..-, the~lnltrucllona dul'ty ltata In Sacllan4 <•> 
that the Office of the StaffDlractor la nmponslllle fm •monilDling project pn,grea to al\D that 
approved purpou, scope, methodology, and schedule _, follow9d. • Al my questionsdearly 
fall within that parameter. 

Please respond In writing. An accurate record of c:amnnaticms between ua is in you- inlen!st aa 
well a mine. It may pa!!lct bolh of us in the Mun,. 

Thanks very mlll:h. 
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April 6,-2001 • 
...... .r~ .] 

MEMORANDUM FOR LES JIN 

From: Commissioner Abigail Themstrom 

~1Re: Agenda with attachments for April 13111 meeting ~ 

Thank you for sending me the agenda for April 1311'. I have several questions 
about it. "' 

First cf all, the package does not contain the draft report on Florida voting issues 
as discussed during our last meeting. The agenda for April 13th indicates that 
there will be a discussion cf an •outline of the Final Document.• Will that 
doannent be sent to Commissioners prier to the April 13111 meeting? If not, could 
you please state who has had access to that document ao far. Have there been 
internal revisions? Have any Commissioners participated in any sta119 cf the 
drafting precess? Also, the Sl!df Dff!IClor's report for February 21-March 27, .. 
2001, indicates that interrogatories have been sent to Miami Hearing witnesses: 
It is essential that Commissioners receive copies thereof and any responses 
thereto. Please advise when we will receive that information. , ~lit 

1_ w rU'rl. a r ,.____ , 

On a separate. issue, I note that we hav~ received a briefing paper for the April 
13th briefing on Equal Educational Opportunity. However, there is no witness list 
attached. How was it decided who would participate in the briefing? Also, ·
please provide all Commissioners with the list cf participants and their 
biographical information as soon as possible. 

Also, will the Commission or any contractor be issuing a press release en any the 
topics which will be discussed en April 13111 prier to the meeting? If so, please 
send all the Commissioners a copy cf the press release before the meeting so 
we can prepare properly fer any press queries. 

Finally, I noticed that no timeline has been provided for the staff's work on the 
Voting Rights Project. (We did get a timeline for the Discrimination in Sports 
Project which the Commission decided not to proceed on during Iha Project 
Planning discussion last month. Was this project reinstated?) 

Please respond to this memorandum in writing. 

Thank you for prompt assistance on these matters. 
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INIEDSU.TES B24NilllllS-. N.W. 
COlffffll9CN "IN Washing1on. D.C. :2DG5 
CMLRIGKTS 

April 5,2001 

MEMORANDUM FOR LES JIN 

From: Commissioner Abigail Themstrom 

Re: Florida Interim Report and Access to Documents 

Thank ycu for asking Kim to respond to my memorandum dated April 3. 

Her voice mail message to my Special Assistant lmfscated that "no report, JlO interim 
report has been sent tD any Commissioner by OSD (Office ofStaff Diractor).• Hawe_ver. 
she does not say whether perhaps another office within the USCCR has mailed such 
documents to other Commissionem. y:' 

So far, I have received contradictory answers to my requests regarding access to 
documents. lnltialy, on March 19"', ycur voice mail message to my Special Assla1ant 
stated: "With regard to the questions about the documents referenced in the trsnseript 
that ycu mentioned. I just-talked tD Eddie Hailes. He said that the way they view It, is . 
that the record is not closed ... that as long as the report Is not out. .. the doct.ments are 
not avallable for public to view or to examine, however, the Commissioners' situation is 
different As long as it is understood that these documents are to remain confidential 
and not released. He faels that the proper thing to do is to alow the Commlssillners to 
see the documents if they want So, If ycu or Commissioner Themstrom want to see a 
specific document the easiest thing to do Is to identify the documents and I think that 
the staff could get them foryou. That's the-way we want to handle the document 
question .... " •• 

However on March 23n1, Kim Alston left a voice m!ill message for my Special Assistant . 
"Les asked me to give you a caU back in response to the message he got tDday. The 
first issue Is regarding the (educational] briefing deadline ..... Second issue Is n,gardlng 
materials ... at this time those documents are attorney work products lhat are not 
accessible to the Commissioners so that's something we would not be able to give 
you.• 

I would like to have a written response to this and all future memoranda, so that we 
have a clear record and do nht have to rely in future discussions on fallble memories. • • 
Responses can be sent to my Special Assistant. and she wil forward them to me. 
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UNIJEDSrATEll 1124 Ninth Slfflel. N.W. 
COMIISSOI ON Wasllinglan, D.C. 211425 
CIVIL lilGK1S 

April 3, 2001 

TO: Les Jin, Staff Directaf J.,. ~ 

Through: Kristina Arriaga dlJ Bucholz ~k 
SpeciarAssistant to Commissioner Themstrom 

Fram: Commissioner Abigail Thematrom 

Re: Established Procedures 

I undemand, perhap11 erroneously, that the Florida lntltrim n,port was sent to an the 
Commissioners with Iha exception of Commis&icner Redenbaugh and myself. I hope this is not 
so. 

•:· 

As a new Commissioner, it ls my clear understanding that according to established p•ures 
information or reports given to one Commissioner must bll eiwn to aD, at the same time. 
Scruptious adherence to this pi:oeedure is necesaary 10 maintain the credibiity of this 
Commission. I know you would a~ this is a nan-partisan Commission end the staff warks for 
au the Commissioners without regard to party affiliation. 
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UNITEDSTATES 62-INlnllSlrNI.N.W. 
C01NPSS!Ofl IJN Wahingtan. D.C. 20425 
aw.RIGHTS 

March 27, 2001 

-MEMORANDUM FOR: Les Jin 
Staff Directer 

From: Kristina Arriaga de Budlolz 
Special Assistant 

Re: Documents 

AB per our conversaticn en March 19, I request your auiltance in obtaining a ccpy cf the 
Administrative Instruction Manual and capies of any OU- cl0cumen1atlon of rules, regulations 
arstatutu that legislate any aspect of thi, proceu or the praC9clures af the WDlk of thll 
Cmnmissian. I W11111d lllao.lllce to request your aaislanci, In 0btalning a ctJf1'f af all the interview 
rapartll pi,rtalning to the Talahassett (1/11) and Miami (2/16) tmarlngs and any documantaticn 
racaiwd as a nm.di of those hDarings. 

Thank you fer your pmmpt assistance In this matmr. 
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~RightsPanelChiefWarns Florid~ on Elections 
~- . 
-,: By KATHARINE Q. SEELYE 
:._ WASHINGTON, March 8 - The 
• ..chmwoJ!lllll of the Civil Rights Com-
-~put Florida on notice today 
~thecommission WDllldliewatcb-
• ·In& to see what eleclio1J changes
•. came out of the state's legwlallve 

BeSSlml. 
- 'Ibe chalrW0maD, MIii}' Frances 

__11erry,semGov. Jet> Bnsba!Flarlda 
,,:a Jetter sayillg that the commlsslall 

ltrtended to hold mont baaringll In 
~:'Florl:S,,thlssprtngtolollowapantbe 
,,,state S response ID the electaral 
. _prablelns last !all. 
·;, Ms. Berrysaid In BD 1nterView ll1a1-~= =-~~ 
, 'olflclals, IDCllldlng the governor to 
' i,ssess the changes alter the ~ 
• ture's eight-week session. She said 
• • ·s11e would seek the cansent al her 
,•.'(ellaw commlsslaners far the bear-
. lngs at tbmr monthly meeting here 
• m Friday. 
; Althaugh Ille cammloslan'a IIDal 
report bas not been pn,pared, Ms. 
Berry said today, "We know there 
was dlscrlmlDatl0n, bat ,.., dm~ 
lalow yet prec1sely whether It was 
lnlelltimlSI or •mlDIPDtlan•I " 

She said, far example, Iba! state 
allldals knew that voter tmDOUt, es-

\lV:t'.11)A ~3\ce •At~ 
~ 

Waiting to see how 
l,paj_,.1ato- c·l.an.... 
-e-fl ... R <">!Ii-

the voting" s"ne,n.
'J..,. 

pedally among mmartllos, wculd be 
blgber 1n 2000 1mm ID prrrioas e1ec-
!lam bllt did.....,...,_ to msare that 

•-
allpreclnctsbadenaughresaan:esto 
handle that Increase. Sile also said 
sameelli1J)leVOlel'llbadbeenpllllled 
from the reg1$m!11DD rolls In the 
~ea belief !hat Ibey_,.., fel-

The lam, Republican an the cum-
mlsslml, Ablpll 'lbernslrom. has 
said no evidence al dlscrimlnatkm 
bas been pn,smted. 
The~- which CBD make 

recommendlltlalls ID Conpess. has 
no enfarcmnem: authority and llttle 
power beym,d compelling public 125-
tlmany. But II bas already proved a 
!barn In the Bide at Florida alllciaJs,
ba1dlni twu hearings allm' the Nov. 7 
election. Ell%abetb lllrst, a spokes-
woman far Governor Bush, said the 
alflce bad llDt ,,_, the ~ Ing In the recent presidential e!ei,-
letter and could not comment an IL !Im." 

• 
Gavemar Bnsh, the presldaat's 

brother, &ppo!Dt,d an electlon task 
fon:e, wbfch bas recommended Ihm 
all COlllltles IIWllcb to optlcal-!ICIUI
vothli machlnell by the 2002 e1eC11an 
to llVDld the problems al Iha puncl,-
card sygtems. 'lbe laSk farce also 
"COTDtDended •1Jat ,the state set up 
wteredw:allaDpmsrams,hln,mare 
qualified pall warxera anc1 maJce 
ccumyelect1m11111pervlsanllOlljlatll-
SIIII .Jabs. 

Gavemar Bush mentioned the is-
aae briefly In bis apealJlg -• to 
the Lqlslature thls week. • .,....... 

"l ask !hat .., dedlcate the ,,,_ 
min:es tbat are needed ta madenl
lze oar V0tlng systems and mave 
lorwanl with canfldeace Into the nm 
electlml cycle," h!' said. 

Ms. Berry's letll!I' said she was 
disappointed that bis speetb had DOI 
given election chqes greater pr!-
arlty. She said that based aa lbe 
commlsslan's "prellmlnaty assess
ment" of tbe e1ect11Z1, new t2Clmal· 
agy alme would be "lnsulllclent to • 
address the &lgDlllcam and dlstress
ing Issues and barrara Ihm pnrvent• 
ed qualilled voter.I from partldpat· 

https://l,paj_,.1ato-c�l.an
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STATUS REPORTONPROBE OFELECTION PRACTICES 
IN FLORIDA DURING THE 2000 PRESIDENTIAL ELECTION 

STATEMENT OF MARYFRANCFS BERRY 
c,,,zI,pen011. 

U.S. COMMISSION ON CIVIL RIGHTS 

Toe Commission has undertaken a formal investigation into allegations by Floridians ofvoting 
im:gularitics arising out ofthe November 7, 2000 Presidential election. The Commission has 
held two fact-finding hearings-in Florida to examine whether eligible voters faced avoidable 
bamers that undermined their ability to cast ballots end have their ballots counted in this closely 
contested election. The probe: is intended to UDCDvcr, for example, who made the critical 
decisions regarding resource allocations for Election Day activities, why were these decisions 
made and what specific impact these decisions had on distinct communities. 

Vnter discnfranchlsement appears to be at the heart ofthe issue. his not a question ofa :recount 
or even an accurate count, but more pointedly the issue is those whose exclusion from the tight to 
vote amounted to a "No Count." 

Toe voting technology morms and assurances that uniform and accurate standards for cotmting 
and recounting ballots shall be implemented arc encouraging and significant. These measures 
standing alone, however, are insufficient to address the significant and distressing issues and 
barriers that prevented qualified voters from participating in the Presidential election. It is my 
hope that Florida officials, as well as officials in other jlltisdictions, will promptly resolve these 
major problems, which they allowed to occur, instead ofhoping with the passage oftime the 
public will forget. 

In !f!tal, over 100 witnesses testified under oath bcfDl'C the Commission, including approximately 
6S scheduled witnesses who were selected for the two~ due to their knowledge ofand/or 
cxpcticncc with the issues under investigation. The Commission heard testimony from top 
elected and appointed state officials, including the Govemor, the Sccrctmy ofState, the Attmney 
General, the Director of the Florida Division ofElections and other Florida state and COIDlty 
officials. A representative ofDatabase Technologies, Inc. (Clwicqx>int], a firm involved in the 
controversial, state-sponsored removal offelons from the voter registration rolls also testified. 

We also heard the swom testimony ofn:gistercd voters and experts on election n:fonn mues, 
election laws and procedures and voting rights. Additionally, the Chair and Executive Director 
ofthe Select Task Force on Election Reforms established by Governor Jcb Bush testified before 

. the Commission. Testimony was also n:ceivcd from the supervisots ofelections for sewral 
,'~•counties, county commission officials, law enforcement personnel, and a states attorney. In 

addition to the scheduled witnesses, the Commission extended an opportunity for concerned 
~ persons, including Members ofCongress and member.; of the Florida State l:gislature, to submit 



testimony wider oath that was germane to the issues Wider investigation. Significantly, the 
Commission subpoenaed scores ofrelevant documc:nts to assist with this investigation. 

• ,t .. --- ~-,.__ 

The evidence points to an anay ofproblems, including those in the following categories: 

• Key officials anticipated before Election Day, that there would be an increase in levels of 
voter tumouJ based upon new voter registration.figures, but did not ensure that the 
precincts in all communities received adequare nsciurces to meet their needs: 

• Ar least one unauJhorized law enforcemenl checlq,oinl was set up on Election Day 
resulting in complaint.s,tluit were investigated by the Florida Highway Patrol andrhe 
Florida Attorney General; -" 

-• Non-feldnswere removed from voter registration rolls based upon unreliable beformation 
collected in connection with sweeping. stahJ sponsOl'l!dfelony purge policies; 

• Many African Americans did notcast ballots because they were assigned to polling sites 
that did not have adequare resources to confirm 1lt1ling eligibility status; 

u t C 

• College stwknts and others submitted voter registration applit:ations on a timely'basis to 
persons andagencies responsible for transmitting the applications to the proper officials, 
but in many instances these applicarions were ,ratprocessed in a timely orproper 
manner under the National Voter Rl!gistrationAct (umotor-voter law':); ,. ,:, 

'• Many JWJish and elderly voters received defective and complicated ballots that may have 
produced ··overvores" and, •·unt1ervores;" :ir-,::. u--f-: c "5&11..."T _$ 

)Y fJ (iw.: fl, ~"br- ; 
•· Some pollingplm:es were closed'early and some polling places were moved without, -~ 

notice; 

,. ,Old:and defective election equipment was found in poor precincts; l, 

·~ wl 

• Many Haitian Americans andPuerto Rican voters were not provided language assistance 
when required and requesJed; ~.,, 'l 

\ ~l r 
• -"iii Persons with disabilities faced cu:cessibilitydifficulties.at certain polling sites; } 

r, ,:;::,_,.. '- -, !f" Z,"'1 --~ i., ~ ---t 

,. Too few poll workers were adequaLely trained and too f=.fimds were committed to voter 
education activities; I~ L 

.t: f.: t- tO.t ., .,.,.. 

The, Commission's probe proceeds under the statutory duty and authority of the Commission to 
investigate allegations in writi!)g under oath or affamation relating to deprivations _.,, ofthe right 
ofcili7!:ns. ofthe U,IJited Sta~ to vote,or,have votes count~lf! (PL 103-4 P,1). This .investigation 
is also cond~cted pursuant t~ _our statute which requires the Commission to in¥estigate ,.~ 

: allegations that "citizens,oftlic;JJnitcd States are being deprived oftheir,right to vote end have 

https://cu:cessibilitydifficulties.at
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-that vote counted by reason oftheir color, race, religiq_n; sex, age, )landicap, or national • r ·P, 
origin...." ·, l. 

.--. " 1':I 

In its investigation, the Commission uses as its standard the requirements ofSection 2 of the 
Voting Rights Act for detemlining whether disparate impact or disparate treatment amounting to 
disenftancbisement has occurred. I understand clearly that violations of.the Voting Rights Act 
do not Iequire proof ofdeliberale or intentional discriminatioi:i, against citizens, ifdifferential 
results, disenfranchising those who the statute was designed to protect are the result Practices 
can be illegal when .they have the effect ofrestricting opportunities for people ofcolor, language 
minorities, peISOns with disabilitic:s, and the elderly to pmticipate fully in the political process 
and to elect candidates oftheir choice. .,... 

The Voting Rights Act of 196S, as amended, was aimed at subtle. as well as obvious, state 
regulations and practices that had the effect ofdenying citizens their right to vote because oftheir 
ra= Perhaps the most}nvidious bmricrs 10 the ri&ht to vote were the seemingly neutral ., ,1 
restrictions developed by stares that had debilitating and devastating results on black voter. .
registration. - -- -- ---· 

Congress has enacwl additional measures to further protect the voting rights ofpersons ofcolor, 
immigrants, the elderly, and those with disabilities from invidious discrimination. For example. 
an amendment to the VotingRigltts Act in 1975 pennanentlyrestrictcd the use oftests and 
devices for voter registration nationwide. The 197S amendments also include rights for !11I1gUBge 
minoritic:s, mandating bilingual ballots and oral asmtance with voting. In 1983, the Voting 
Rights Act was amended 10 clarify that the proofofdiscriminato:y intent is not =iuired under 
Section 2 claims, thus making disparate impact claims VB!id. Congress also enacted the National 
Voter Registration Act after finding that "discriminatoxy and unfair registration laws and 
procedun:s can have a direct and damaging effect on voter participation in elections for Federal 
office and disproportionately harm voter participation by various groups, including racial 
minorities." Further, several laws have been enacted pertaining to the accesst"bility ofthe 
election process to persons with disabilities 

[These laws ore described in an appendix: to this statement]. 

I am deeply troubled by a pn:limimuy review which points 10 differences in resource allocations, 
including voting technology, and in voting proccdun:s that may have operated so that protected 
groups may have had less ofan opportunity to have their votes counted. We will conduct 
complete disparate impact and treatment analyses before the report is completed, and our fmal 
conclusions will take into account the results ofthese analyses. 

However, it appear.; at this phase ofthe investigation that the evidence may ultimately support 
fmdings ofprohibited discrimination. Two particular sollICes offruitful inquiry are the 
questionable uses ofChoiccpoint data and resource allocalion issues. We are attempting to 
document whether and, ifso, how long state, COID!ty and local officials knew that certain 
cliffi:rcnces in resoun:cs end procedures might impact more harshly African Americans and 
members ofother protected groups. 



310 

The staff is continuing their analysis ofthe voluminous testimonial and documentary evidence 
compiled dming this investigation. Ultimately, the Commission will pinpoint whethc:r each of 
the problems identified resulted from deliberate, or harmful, yet not deliberate, discrimination, or 
were caused by neithi:r. 

I emphasize that the implementation ofvoting teclmology reforms and wtiform and accurate 
standards for counting and i:ecounting ballots would be encolllllging and significant. These 
measmes standing alone, however, will not address the significant and distressing issues and 
bmric:rs that pieVellted qualified voters from participating in the Presidential election. 

ID the 1inal analysis, n=w JCCDunts ofold ballots are an academic excrcisc. Volin& is the 
language ofom dcmDCil!CY end regrettably, when it matteted most. real people lost real 
opportwtities to speak truth to power in the ballot box This must never occur again. As Dr. 
MartinLuthc:r King, Jr. once stated: Social justice shall not roll in on wb=ls ofinevitability. 
It is our hope that Florida officials, BS \'Yell BS officials in othi:rjurisdictions- where barriers 
existed, will promptly resolve these major problems that occumd on their watch. 

J 
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FOR IMMEDIATE RELEASE Contact: RollDie J. Kwcller 2112-833-9771 
US COMMISSION.ON CIVll,.RIGHTS CONCLUDES 

f THAT"NO COUNT",JS REAL ISSUE 
IN FLORIDA VOTE 

Voter Disenfranchisement is at the Heart ofthe lss'(le , 
WASHINGTON, DC, MARCH 9- Support=! by approximately 30 hours ofsworn 
testimony iiom some 100 witnesses, the US Commission on. Civil Rights determined that 
the Florida presidential elections appear to have been mam:d by voter dis:nfrancbiscmcnt. 

"It is not a question ofa l8COUlll or c:vcu. an accuralr: C0DJ1t, but more pointedly 
those whose exclusion from the right to vote IIIDDuntcd to a "No Count,"' cam:ludcd a 
stalcment issued today by the Commmion. Thepn:liminary assessment was released in 
a rare dcpartme from the Commission's more deh"bentive proceduies. Commission 
Chair Mary Fnmces Berry said she hopes the Commission's findings will hasten refOJDlS. 

"In the final analysis," the statement qjd, "new ICCOUJ1ts ofold bnllots are an 
academic exercise. Voting is the language ofour democracy end, regietlahly- when it 
JJllllt:rcd most- real people lost real opportunities to speak truth to po~ in the ballot 
boL This mu,t never occur again. 

"Voting technology reforms and the conclusion ofrecounting procedures alone are 
insufficient to address the significant and distressing issues and bamers that prevented 
qualified electors to cast ballots and have their ballllls counted. It is our hope that 
Flinda, as well as other jurisdictions, would promptly addmls these major problems 
instead ofhoping that with the passage of.µme, the publii. will forget.., the statement 
continued. 

The Commission released the slatcn!,c:nt at its regular March meeting. It 
maintained that the evidence points to an array ofproblems. These Illllged from Florida 
election officials' miJure to provide adequate resources to handle iru:rcascd voter' turnout 
to at least one unauthorized law enforcement chec:kpoinL The Commission also flagged 
the removal ofnon-fi:lons iiom the voter registration rolls on the basis ofumdiablc 
information collected during a sweeping, state-sponsored felony purge. 

-more-

https://COMMISSION.ON
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The Commission cited other problems in Florida which prevented voters from 
exercising their franchise, including the assignment ofmany Aftican Americans to 
polliDg sites that lacked sufficient resources to confirm voter eligibility; failure to process 
voter registration applications under the "motor voter" law in a timely IDll1lller; use of 
defective and complicated ballots that caused many "ovc:rvotes" and "undcrvotes"; early 
closing ofpolling places; relocation ofpolling places without notice; use ofold and 
defective election equipment in poor precincts; failure to provide requested language 
assistance to Haitian American and Latino American voters; and failure to ensure access 
for voters with disabilities. 

The Commission also found that the state failed to provide adequate training to its 
poll workers and committed inadequate funds to wtcr education. 

The Commission plans to release a draft report on the Florida voting probe by 
early April and the final report in_carly June. • 

By a unanimous vote. the Commission decided to r:i:tum to Florida late this 
summer after the state legislative session, in orderto assess what changes have taken 
place at the sate and local level. This vom follows a March 8 letter from Chaiipclson 
Bmy to Governor Jeb Bush that expICSSCd herdisappointmc:nt with his s1a!cment of 
priorities to the Florida legislature in which he emphasized voting technology reforms 
end not the additional barriers that prevented qualified voters from participating in the 
election. 

The Commission also discussed a survey today xevicwing election proccdurcs 
nationwide, including all 50 states and the District ofColumbia. 1bat review was aided 
by State Advisory Committees and the Commission's regional representatives. 

#### 
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Sins ofthe Commission 
I

T IS A MARK OF how low the prestige af 
the U.S. CornroiS'lian on Cml Rights bas 
sunk that it's hard to care much whether 

U.S. District. Judge Gladys Kessler was correct 
to rebuff an effort bythe White House to iDs12ll 
a.lawyer named Peter Kirsanow. The adminis-
trationargued that the seat wasvacant; thecom-
mismnners claimedthatitW2S lawfullyoccupied 
by a holdover appointee af former President 
Cinton. Judge Kessler agreed with the cmmnis-
sioners, and the adminislmion is appealing 
'Illis might be ;, signiffcmt legal dispute were 
the commission a fmum for serious disnJssion 
of c:iv:il :rights. But ti. cornrnission bas loog 
since become a partisan battJegromMi Whether 
itamajorityisDemoaaticor Republlanoub'in-
dicates which party's carkature of civil rights it 
will support. 

It wasn't always this way-ad needn't be so 
now. When the cmmnission 'WllS established 
during the Eisenhower administraticm. it used 
its investigative powers to shed lightonsystem-
ic civil rights problems, and it spoke with great 
moral authority. That authority began breakiDg 
dawn during the 1970s, and the decline ha&-
tened during the Reagan adrninmration, which 
sought to tum the COIIIUlission's ideological di-
rectionaroundand.makeitnokeforconserva-
tiYe policies. The result was a pitched ideologi-
cal battle. And the battle bas continued, e\11!!1 
worsened, under the mmmission'io current 

cbail; Mary Frances Berry, whose ime.stigation 
of the Florida electian amtroversy was highly 
politidzedandcontribut:dlittle, beyonduoise, 
to thenatiollal dismssino ofthe problems in the 
2000 eJection. 

Th,- comrni&'lion unlike other federal agen
des,hasno lawenfon:ementrespomibilities lts 
oa1y function is to immm and elevate the de
bate. Ifit cmmot do t1m, it is not worth having. 
It is certainly uot \Wlth spendmg $9 millioD,..of 
publlcmoneyeacb.yeartomf!amepassions-fur
tbeL "1'bere are plenty ofareas where a aerious 
w111111issi11ntnlldbeusefu!.Tociteonecantem
pora:ry emnp1e, it mi&ht eumine haw various 
countertmmism policies are affecting the ci'viJ. 
rightsofArab Americans, and what alternatives 
might JDitiaate that effm. It might e:ramiDe 
hmvaltemativestomliwmiity affirmative action 
have womd. Yet the mrorni&'lion's fmaJS in 
these areas have been tmimpressive. Aserious, 
rigorous commission could create breathing 
spaceforaeativecivilrightsdialogueUDbehold
en to the orthodo%ies of either the left or the 
right. Unfortunately, though, the political pres.
sure on pn:sidents and amgressionalleaders
each of whom name some commi!si011e1&
comes from gxoupsinvested in the orthodaxies, 
nat in questilliliIJg thmi. As long as those~ 
sponsible for naming commissioners are un
willing to buck the pressure, the commi.sskm's 
contributionswillbe neglif.ble. 

Ll.?46~ '?~ .:1.\\.\ ~0~ f\.;;i.'l 
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Can the U.S. Cororois-;ion on Civil 
Rights Be Saved? 
Beset ·with internal squabbling and a loss of credibility, the historic: 
commission faces an uncertain future 
BY ANDREW GOI.DSIEIN 

I!!, 121 EY 
pa:tNT f -MIJl Jypsc•sai 

Saturday, Feb. 09, 11002 

.In the' 1960s the U.S. Commission on Civil Rights was hailed as 
"tpe conscience of the nation. "Its systematic public exposure of 
segregation was crucial to the passage ofthe Civil Rights Act of 
1964. But today, petty political squabbles threaten to condemn the 
body to irrelevance. 

The latest ruckus involves the makeup of the commission itself. 
The dispute centers around Peter Kirsanow, an intense Cleveland 
labor lawyer with a smooth-shaven head and Salvador Dali 
moustache. In December George Bush appointed Kirsanow, the 
former head ofthe conservative Center for New Black Leadership, 
to fill the seat of Victoria Wilson, a liberal former book publisher 
who is best known for editing the vampire novels ofAnne Rice. 
The move threatened hoeral Mazy Frances Beny's control ofthe 
commission: with Wilson seated, there are five liberals and three 
conservatives; Kirsanow would even the votes at four each. 

Wilson had been appointed in Janua:ry, 2000, upon the death of 
commissioner Leon Higginbotham. The Bush administration 
contends Wilson was simply completing Higginbotham's term; 
White House records say she was appointed "for the remainder of 
the term expiring November 29, 2001." Berry says the records are 
mistaken, that the Jaw guarantees all commissioners full six-year 
terms. She also charges Bush is trying to muzzle the commission in 
response to its Florida election report, which accused Jeb Bush of 
being "grossly derelict" in enforcing the law. In December Berry 
told the Justice Department it wpuld take federal marshals to seat 

► WQRIJl SJ· • 
~ 
~ 
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KirsaD,!l>V· Last wee1'afe~!i;raljudge'.sided_ with Berry; theJiis_tice 
,,~ 

0 

Departmentis appealing. "- f ~ ,. .,.,_ 
J.: J)I j L 

But regardless of who wins, there are real questions about whether 
the group will~till be taken ~ously. When"the groJlp:went;~o _~ ff 
:New Yorkin'2.ooo tf\ examine racial profiling, ~tics dis~•its' 
findings, calling-them a thinly veiled attack on Rudolph Giuliani: 
the commission leaked its-report just as Giuliani was announcing 
his.campaign for Senate. CoJIServatives have called the Florida 
report "scandalously biased," and even some liberals have 
questioned its statistical ftndings. • 

Most recently, the cominissiori'.s hotline for reporting incidents of 
hate crimes or discrimination in the wake of the September n 
trageriy- which should have been an uncontroversial public 
service - began as a joke and ended as a potential tragedy. The 
initial press release listed the wrong Boo-number, sending callers 
notto the commission but to·a love connection service. Then, once 
calls began to pour in, the commission did not forward to Justice 
the reports it collected. faa scathing letter to the commission, 
assistant attorney general for civil rights Ralph Boyd wrote: 
"Simply put, your refusal prevents the Department of Justice from 
investigating or otherwise following up these reports in order to 
ensure that people who.need protecj:ing are, in fact, protected." Les 
Jin, the commission's staff director, responded that the 
commission doesn't keep a written record of every phone call, and 
that complainants .are given the phone number of the appropriate 
agencyto call themselves. At a contentious hearing on the matter, 
Berry said, "People around the country have expressed their 
gratitude, so I think we ought to be proud that we're doing this 
rather than worrying about whether it's helping anybody." 

The series of controversies has even begun to cast doubt on the 
credibility of future reports. In April the commission plans to 
examine the impact of standardized testing on minorities; critics 
say Berry is looking for an excuse to criticize the president's 
education bill. Says Jennifer Braceras, the most recent Republican 
appointee: "the commission has outlived its usefulness." 

After 22 years on the panel, Be:i;-ry is undeterred. 'We don't serve 
the pundits in Washington," she says. "We serve the under
represented, the disenfranchised. They tell us we're still needed." 
Kirsanow thinks so, too. That's why he says he'll continue to fight 
for his seat. "There are very impQrtant issues that still need to be 
addressed," he says. "In the end, I do believe we all want the same 
thing." 
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I
t started right afu:r the elcctloo. 

FINDING The indupenAble Jeae Jacbon 
muaercd aboat "a pauzm orim,g. 
- and-·in Jlari.RACIAL B·IAs -da In which •Africm.Amcriaa 

.. WHERE 
en...., mlaantially capm." By 

Dea:mber8, be-daimmg that the limb 
brothen bad "stolen• the election by 
"acbemeo af diseDlilmchlaem" Other 
-Jeaden• were not far behind. •PoliceTHERE WAS chcckpoiuu were set up iu aq.d around 

NONE 
polling pbi:a ta iDw,:ilda!c black men," 
imagined NAACP Chairman JtweW 
Mfume, adding, "it w:u all pan a£ aome 
grand CompDq" to keep bl:u:b &om the 
polls. "There was a systemade dixnfnn. 

.,:hlscmenl of people of color and poor 
people... hallucinated Danna BnaUc, Al 
Gon:'s campaign maoogcr. Gov.Job Bush 
of Florld2 aod othen put up palice = 
blocks tD IIOp blacb &um wling and -..,,,. 
pen:d with the resula in Florida," oozed 
Demaaatic National Commlw:e Cbainnm 
(and ClintDD mon,,ymm) TonyMcAlilllrc. 

Thele wen: all, at beat. recklessly f'alsc 
cxercbe3 in n.cial dcmagoguery. There 
.... = any credible mdeoce for &DJ a£ 
them. But the chargc1 have had a big 
c!n,c~ Amplilicd in the mmia. !his dbin
fomwion campaign !ms left a. g,uz ma.or 
African•Amcricam in Florida and else
where bclimng that they were dclibcntcly 
"diaeafranchlacd" last ,...,-. ln reality, the 
JS pcn:ent of lilorida'a registered wters 
who an: black SU<CCCoed in casting a dls
praportlaDatdJ large (15 pcrccDt) abare 
of the nearly 6 million ballau there last 
J'2', aod the black ~ ooared to 65 per
cent above the 1996 totd. Ran:Jy have so 
many been aD disbcmcsdy mvcigJcd into IO 

uw:rlyuofoundcd a aensc of~ 
Now comes thct.U.S, Commission on 

... Civil Righu-whosc Clin10n-appolnted 
chairwomao, Mary Fraoa:s Berry. ruos ii as 
a pn>pap,da mill for the w:timology willg 
of the Democntic farrr-with a relendos>
ly panlsan 200-page "mlf n:port" wt was 
leaked lhis week and which will be dia
CUSRd at the June 8 mcetmg of the eight 

mrnrnlmonen. 11 cablop C1<1f complaint 
that could be cadged &om the unhappiest 
Dem.ocrau. who could be found as ni
dencc of •dbenfranchbemc.a.t• falling 
-most squarely on pcnom of color•; 
implies tlm tbe,;c ....., - wiolationa 
of !be Voting 1UgLa Act bJ Jeb llush and 
omon; and cans for aJvs1ice Dqmtment 
llMsJigalion. 

While tralbing ea.. llmh and !he bap
lcs Kalherioe Hams (!lorida'1 elcaed Sea
n:tary or S-l .. diacnfsanchlaen for rao-
1n1 ta run a perfect dectlan, Ille report 
glDISCI over the inconvenlcnt w:ts that, 
m,der Florida law, llusb bas wtually no 
authority over the w,liog proc=, a.nd Ille 
SccnouJof&aLC's role is =inly ta pnmdc 
noablndiDg advice tD local alli.- The 
report also Ignores the fact that the Jaal 
officials who nm lhc proceu and an: lhm 
directly responsllile for man of die prob
lems dcalled in the rcport-burcaucraiic 
errors, poorly deaigned ballau. jammed 
pbane lines, and other lncllicieoc:iel thu • 
caused long dcia,. and nnforlumtely pn,
....tcd m - mmibor or-&an 
calling ballaa-memoaly llcmacrall. 

There wm: plenty a£ problems ID Flori
da. Their combined effect was ta block 
pcrilap DD-nth of I percent aran -
who wcot to the pallJ &om casting votea at 
all. They also contributed ta the CCJllfuman 
ofthe diapropDrdanale blad 2.9 percent 
of voten who spoiled !heir presidential 
ballols by pwu:hing nr marking them erra
nmmly. lndeed, the aomcwbat confming 
"buncrily ballot" In Palm Beach County 
(designed by a Democn!ic ollidal), com
bined with """" error, pn>bahly am V,ce 
Presidcot Gare ..,me 6,000 ..,tcJ-more 
than enough to overcome George W. 
Bmh's 557-wLC DWJ!iD. .. 

But an or that 11aa been 1r.ao1m·umany 
months. The mall important (bat least 
emphasized) renlatiaa in this error-lit• 
tercd report is that Berry'a imestipton 
luM: been UDable ID find C'lffl a shred of 
c:Yiclence that anyone deliberately di>en
liamhiacd a single eligible-... 
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,~onlldcr tbc poat~lcction clamor 
a.bout ~1ocb•"md police ~ 
lion.•All thlu'11d\ afitisapatbelicl'OUl'-
1"'1!" p=ag,, famausly £auldng the Flori
da Highw.iy Patrol for conducting a 
llinglc, rouuno,.h;dod=kpoint "wilhin 
a few mlios a£ a polling pim:e in a pn:dam
inaudy Afrlan.Amman nc!gbborhood." 
and pn:postoro:ulr 1uggcuing Iha!. tho 
OCC2Sional prCKUcc of troopen: 9in and 
around polling placd [W3S] a,gu>blf in 
dln:cnioladan a£Florida.iaw." 

But whilo the rcpon..,..,.. the com-
•· plaint ofone Robena Tucker thatmcfdt 

'.jntimidatcd. and -nkc. it ... aort of dil,. 
./riminatmy" when 110pped by whi<e affi. 
an a.t this cbcckpointwhllccm hcr1Gf to 
vote. the vast majoriey of the drittrs 
stopped were while. Tuckc:r ackAowl
edged that the troapers let her proc:oed 
after bricny inapccting her driwer's 
li=tse. And according ta m=bum,d .... 
timan7, tho only 1'CZ!D<l whr any troapon 
vili1edanypallingpb<es,... ID"""-

Thc rcpon.· docs detail one widely 
repar!Cd opilodc cf gmss lmcmitirny ta 
voting ,rights that led foreseeably to lhe 
erroneous c:lisenfrmchisct of •cOUDt
lea" peapk: Swc ollici>b impiomentm a 
b2d1y writu:n 1998 anti-fraud Jzw in :a w:q 
thal canaibutm ta tho purging frDm Ibo 
rans ordiglble""'=-

The 1998 mr was dmgnm to l'C'lD<m! 
ineligihlc felons (and dead people)• from 
lhc rolls. Jlut in their zeal ID cmun, that 
no indigible fclau go m,pmgcd. aflidab 
in-·· allice. ,rith inputfrcm thcstali 
director of the state clemency board 
(wluch Bush heads), urged an awmndu
live approach lhat led laal of!icblJ ta 
remove 1,IIK oligiblo ,,_1118 from 
the rolls who were 11ot fclans at all. and 

• 996 whose civil righn bad been raton:d 
yother ltates after !hoy hadscncd their 

. ,r-ntcnces for Cdouy conYi.cUom there. 
1Thcoe numben come from"" anaJym in 
TTi, Pola &ad!Pmr,which cilsaodits othc:r 
media n,porm 11w. "thomantb" a£ people 
......,.,,,,.,g1y di=francbbod.) 
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Fany-{our porn:nt af these pcoplo (and 
49 percent or all Florida felons) were 
hizck. This r.ldal clliparity is, a the n:pan 
-...., tnmhiing. But the roughly 500 
African-Ameriem ·voten wrongly di,cn,, 
f'nmdmcd by the &Ion pwp, ca= ID I= 
than one anNh.awmtdth or the 934,000 
~-w>1e11in Florida. 

Might d,..., 500 and lhc rest cf the 
1.104 wrongly purged vntcra 
nanotheiola ha,c sww,g the dee• 

bOD ID Gan, h&d !boy been llhlc, ID ¥Oto? 
Pm,ible,butdoubdul.A,,umingal'l:lzmo
ly high 68 pen:,mt mnmut in <ms gn,ap, 
.-'150 a£the ],]04 wnwd aamllyb.m, 
\'Died. n,ey ...,u)d lme given Gan: a""' 
gain oC 538 -.ates only iflhcy had cl,.,..., 
him aw:r Bwb by at loast 644 ID 106. Tho 
£don vote may be Dc:tnocml<>-but not 
tial Domacratic. And, by the ""'l'• IDmO 

5,600 iulipi,fe-pa=ttaflhem 
regbl.ered Domocrat>-<n>!Cd IIJegally in 
Florida lut ,ear. KCDrding ID 77,, Palm 
- Pmt. If allicial■ h&d ma:ooded in 
pmging all inolilliblo fdo_.,d only 
ineiig,ble fdon>...Bwlt'a ~ =lPll 
wouldha-n: bc:i:n wdlDTOr 1,000. 

Florida'• law di■onfranchising felons 
who hae ICffl:d their tenLcna:s is a bad 
law <hat bu boon badlr onfan:ed. Florid■ 
is out o[ •tep with the 40 1tate1 tha.t
""'°"' £dons' dvil rlghu .r,.,. thoy h2wo 
aono:d thcir-=The law - be 

rcpoalod, And tho wrongful disenfn.11• 
chllemcnt

1

of l.lOf eligible YOtcrs wzs a 
groa injmace. But Bush and Harm haft: 
plamlhlydcniedin>olvcmc:atmthofdan 
purge.And o.-n M=yFnma:s Beny does :i-:--~-,Repub!ian plol ta 

Ibodrzllrq,ortalsomakesaneblx=lz, 
but adf-dlscrcdlting oflbn ta imPlr that 
same: kind oE illegal ndal dlacrimin3!ian 
mua underlie tho &mm:u, Em:t mat am 
msbcr pora,m,,g,: a£blaclt -..a In Flori
da (md obolt!J=) apail tbc:lr hallocs than 
do>m!lo-. Coa=y10 the medi.Hoo
tzndmylh thn bbck""""' an: dlspropol' 
tionatcly stud:. wilb punch<ard YOtlng 
m2Chlnes lhat haft: higher spaiJagc: ra1a 
than tho mocb!nos med in predomimody 
- .,.,.._ the roper."'""' (in palling) 
11w. the majority cf--= in lilorida 
wed the aamc punch-card machines :u
"'°" blad: _.,. last you. II also rays 11w 
the raci2I disparities mspailagc """"an, 
attributable only "in a ""!l' small pan" ta 
dllfor=col amang madiin<s. • 

So what dac, ccpialn thoao ndal dll
parities? Somo die the wdl-knawn ncial 
dl,paridoa in oducaiiaaand IDuerlrcy ...... 
and the unusually high pcrccn'tlgc of 
lira-lime black-... in Florida. illt :,,:a,-. 
Bui tho rcpon rojects tho lint pouibili'l' 
(una>nvinciogly) and igno= the IOCGlld, 
while off'cring no cxp!mmion of ill OlfJ1. 

lmlCad, it assoru that "pmom liring in a 
county wilh a substantial Afric:an-Amerl
can ·or people-of-color population are 
ma,: likdy to !me their ballalS ■pailal or 
dm:oan!Cd - ponam lning in the,_ 
afElorid■"--cm odd-,af ~ 
evid= - hbck ,.,..... an: man, lil:dJ' 
iomal:emislalo=ilillingoutthdrballou 
than are white voten,, C'l'C'll when using 
idmdc:al ballo11and ,.,tingmachineis.

0 

Arc we £upposcd to think that the 
machines llu:msom,s an: ramr. that tbc:yllel 

baplfnr - black-=- indul
gontJr bdpiog 1'bilel alaagi' Or, pmapa.
dm !he disparities in 1'°lCt'-ca'Or ntcs in
mlvc '!O ncial dixrimlmaian a1all? ■ 
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Congressman Ina-eases Pressure on Ford 
(Yia Letter wU.S. Agency About &plorer 

llffln2ltlm.lltr:tmill'ltmn"Ntl 
ttl1t111blltl:ll,nmlllabtm:111Q"
callrlSllrZII mmp ll:ltDa a2C 
cahafs~IDn;illts.ama:,M: 
J1alleclba=.Daillllwerm'tlll0-
jstlta Jaa ,m's Nill.~ nr.r 
1mlWIIIC:lft11...Uda1111Pwl2& 
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Unfair, again 

,....,..,,,._IC 

Al!miinlftll(ICtDDll-•bm•nlpmia 
llmldabtoopenbm,IDbacredlble 

~THEFlmlda :n,a,unt ism., Ol1ll ofthose 
l. lllDllstm In a hmmr film wt. just 

wbenJ01Jtmnkitlsdead,popsupqafnln 
yet another mutalian. nus time tbe mon
ster ls in t1u, Imm of a lariJ>l:n,pmtfrom 
theComm1ss1011onQvilllghts. 

11 says that l'larlda's a,aduct of lhe 
200oelectl011,...clwaelaisedby"lnj111-
11<e, ineptltllde znd inefiidmey". A cam
bfnltlon of i=qu,,I access af upi<>dau, 
voting equipment and •ovmzealaus d
lin1s" ID PIJiiO'VGtff llS!S ofJndialblevot
ers sum .. fel011S bit bbcb bmdt,r Ihm 
miyotherp,ap.Blad:s....., tm times as 
llla,ly .. wblles 10 have th!lr ballots ,e
jo=d.Aful154SoftbeWll!SRjCCl!ddm
lnflheFlm!cla ~ ,,,...,castbylhom. 

1heIOJIDllallicises botbJeb lmb.1he 
govemorwbulllmhlppem1Dbethepr,:s
ident's bmllu!r, and Ka:thmne Hmls,1he 
cecrmlJ' af stale. 1he cammlsslan Is 
poised ID cl tbe DeparlmOllt af Jmllc,, 
andtbeflmidallllDm~affia!ID 
~ wbetber Imm! or swe dvll
rightslawswm,vlolatod. 

MudJ of this Is old bat. Eveeybody 
l=wstbatmmbofAm!tlta'Svotln&ma
cbinery Is a d!,gme. And efttybody 
mawstbatlhewmstvotingmacblneryis 
C0lll%ldlaleli In poor mm. Bui the Cm! 
Blrh11; Calllmlsslm1repcnstillmallels li>r 
two --- Fm!, tbe ccm,mman bas 
speut loapr stwlying the SllbJect Ihm 
anyboclytlse.Seamd,itbasfacmedai:ID
sively 011 tbemost explmtre clwp, in the 
'lilholeflmldaf!asa,:tbat-wm, 
sylllematlallypumshed. 

luttbe ccmmmlon basleftllsell' open 
IDtbe clwp,olpartismmlp.llconslsmof 
four Damaam, th= iad<pendml, and 
GIie ~And"""of lhe Dmlllnal 
lndependmls ...... appolDled by Demo
cra!B, inclwllnf !he mmmlss!an'S dwr, 
Mary~ilmJ,who bu amtt!bm,d 
ID bo!hH!llayanton'1andAI Gme'spo
ll1i<al csmpalaus. Ampll"Ihemslmm, the 
cmmnlssion'S laoe :n,gi-..1 ll!pulillcan. 
bas110hesl-indlsm!ss1Dalhe1Epmt 
as "ID1alJypartisan". 

1he commission also fzlled ID give ei• 
!her GcmmarBush and Ms Hams. or ln
doed Ill own mm,ben, tbe c:usmmmy 3D 
clays1Damsider1helrreplies.'MrBmhlw:I 
1areoiy ID a flmry·Df Onlmd) newspaper 
b,,ufJ;,,.s befme be ll!cei=! the full IZ
pon. Ms1hems!mm WU aaly gi-..n tlm,e 
clays111:n,sdtbenpart. 

1he substa= Is alsn questionsblc on 
lbroe cmmts. Fial. the commimaD con• 

<mlDll!l!I onaa, attbe e,cpense of oduca
tlcn levelsand VDllns e,cpmen=.Spoil,d 
balla!s wem concenltated In meas wllb 
b!&b lnels ol ~ and wllb wge
numbers aftim-timl wtm.Lenlsolllllt
c,acy Ill! IOllgbly nria, as bi&b Ammll 
blamtbanwhltes.lDd• af tbe bl&daJ 
IQ l'lmlda wm, first-1lme VOlm. (And de
~alltbelooselllkaboutllnlttmaliac
-, 11 is wmtb ~ !bat blacb 
made up 16'f. of V01m, lhongb they ... 
countfarn'f.oftbe~vutm.) 

Seamd, laylq ID mmb blame DD the 
g<JftDIOfandsem,tmyoflllaleisun:n,,llt
llc. lheVDlinRl;islml intbe Unltec!S!a!es 
lsblghly deantmlls1d.Mostoltbekcyde
cisions-madeinFladda's 67CDU1111es 
mther tbain in Tallabas,ee. Many of the 

·--

axmtiawl!htbel,izbestmmihuof'l'III 
mmswomunderl>emacmu:amtml. 

'Ilmd.tbeaimm&olonisfarfromeve 
bandedwheoltconm1adelllccwllh6 
ons.hfoalsaontbu,oaoarmll!Z-ol!'m 
m-..howm:mmmimlyi.q,tolftl 
'I01ing rall!s. Bultsof!m!ds DeRlplpt 
"""dernon#rMNI thzt maa, thz, 5,11( 

1i,1am wbo menatlCIII!Jcntllli,4 to1'C 
manqedID do10 IIJJWIIY. 

Demccm!s 'IOill selEI OD the :n,parl 
question the l<gltimacy:of &.c,qe llmt 
p,,!Sidea,:y. It will also fm r.a. -
blam. 11111 evm the mmmhllaa adm 
lhatthmisno"Clmdmm,~tb 
ollidals "campized"lt> di-fnrnchben 
naiitJ 'VO!m.:Jbal cwldbrte doneWi 
dlgbtlymm,,prominente. ■ 
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Tu WASBDicroN PoST ' 

Gen.Toeatm~described 
the timing d the leak-hebe mml
talian wlibctba l)Hl•iileilMichael Getler ·a procmlll'll lrfflSty, • None cf tliis 
- in The Post. The 'Dmes· also 
pointed oat that Florida dlicials 'tl'ere 
tobepm30ciaJstoieviewthedra!I, 
bat that-waadl!moli!bedbytbekalr., 

In - :,au mmd the New bit 

WhenLeaks 
1lmes,:,aumaldlmere-d the Wa!ihBackfire-
ioglm Tmim. ltsffl)Clrtmdidn'tab
tain !be report bm, DDt mrpriiqly,

"Leakillg" a ataryisprobablyasold knew dtbe bmilingcxanJfflS,Y, •I 
as jomuamm.The lemr pnmdeain The nezt m)', wblle The Pim• 
formaliaD er a dDammt to a news catdllngup.bmnotanthe front page,
outletthathecrllhebeliePeSwillgn,e wilhtbedlasldmtRepii,lirm-tp
the B1D1Y mcra!ie ~ Leab pcimd memhem d tlr CTIIIJ'Diainn 
frcql!ell!lyarelmparbmtmicm lead (wbidl has a midoritY d four ~ 
to 8ignilicm1 didcames ir the pab miB.wilhtbeatbmll!pltiicans--1
llc. But thl!y are tricll:,r ir tbe lemr indepenclen!B}, the New Yin 'Ilmes 
beame they cm baddire. mi they hadmaved011to~ Bmh'aalhiog
impoaearespamllility011tbeleakees letti,r to tbe cmmiillml cleoomci!li 
10 dig deepei-110 tbey are ootjmtar Its fiodiDp. Not a word inThe lut. 
rylngaomeane's waler, to c:xtml the By Wedoellilar, the bmlintafthen,,
mmpbar. port ,m am fnmt,page nen In tbe 

Last-week tbe U..""- Cornrnismo 011 Wa!!biDgtm 'llmmand the aaijel:tlJi
Civi!Rlgblaa:nd'Ibel'llet~- a crillca1 edltmiat io the Wall Street 

JommL ·~ 
The c,m:al reader might 11111='

Ombudsman 
1I "Well,whltc:lac!a!IS'aboatthatlll!e

vp?" Blll that la way too cymcal. 'll!e 
qmstbi d what m1l;r hlppmed IP m!be pltfallsdleakmg:md reporting Flcrida's mi:DaritJ'wtela illone of tl!e 

ODlcaka. most i:DpartaDt ml imcmd imlllS n,., c,ymnjMlm which )opb1nto &tillJiqgl:rilrgfnmti., IWj.Ctcedemd
J)O!IL!ible Yiolation, of fedml cl,ill amfmlcn of the 2WI election. "Ibis
riabts pmtecliam, la beei ilmsi was aL!lllpid mi destmcthe Im, l¥l 
galil!g m! ba1dmt hmiDg!I on the mater 1'here It mig!mtecL It 1111-
Florida pmddentia1 ang Id ~ dmnines the a-edibility ol the mm
vember that led to.~of DD m!aslmandp,liticizeslllldd!ve!lsat- • 
eqaaltrstmmtaftbellale'smimlrity lmlion fram what lliloald line been
VIJta'a. • .•·: I 

1111 lllllhorilatlveand iDclaiive final~ 
On 'lbe9dsy'aftoot page. The Poet port. Itals, may dimial.,h 1111d distort 

rqiorted tmt the Ci MIMOMi11 I 111d lhemomaethatames~tbeofii.
amclmied, io ils 9167-paat linal draft cial release. 'l
report obllinl!d by The WnblDgtmi The PDstdldn'tdmthlgmshilBelfi,
Pmt,•t1mFIOrlda's electon1 Cllllduct tber. It l!hoaldhavedmemmereport
was mamd by "itimtice. ineptitude lng about this ceftain.to.be ainlm
ml IDeffil:imcJ" that mmly~ versial reyort and, 111 a case like this,
irzd mi:DaritJ .wlm, and that Gc7i. soould ~ have hem aparty to mm
JebBosbaodSlab!SectelmyKatber disclmareaboatwbo did tbe)eaking.
ioe.Hmisladabed~treat- ~ 
mm!:d'Vlllml. , ' ' 
• Asittmmoat,'IbePoat"oblain.ed" 
the draft report alaDg with tbe New 
Yori< Timm ml the Los Au#lcs 
"Ilmm.Batmdesalntbe~ 
ma who b:hd at tbe New YaEk 
'limes !mid a dillmllt IMltmmt of 
!be report. The 'Iimra, llllder a Ind
line noting that this was a "divided" 
civil rigbla pmiel, reported that ootl!ll 
membm af the eight-member 1011!
maioo were involved in puttlDg to
~tberepmtandthat!be twoRe
publicaHppointe member& bad llllt 
hem cxmul=I. The TIIIICII quoted 
one of tbe l!!puliia:n appailltees p 
saym,tbe mlm:e doesnotqpcrt 
tl),,cmduslms; lielmki:dtbefilldines 
to the polltic:al ageida d tbe. chair
Wllllllll, Mary Fmm:ea Beny, who 
supported fonne:r vice prmdl!llt Al 

78-674 D-12 
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US. CMI Rights ccmmsslan Chairman Mary Ftancus Bm,y-• 
COll1ffllsslon9 discuss Iha report on htFlcxidaelocllon ,.,...my. ~j 

Rights panel report slams Florida vote ~: 
1wo Republican appointees dispute findings as 'snnplyfa1se,' 'full ofholes' ~ j 
By Sieve Miler 
TIC....«ffl!IITIICS 

TlleUS.ColDmlssloaonC!vtl 
RiahtJ continued its assault oc 
F1orldaallldals...-byfor. 

:."f:S~~= 
amyhave beei>>iolaled !nNovem
ber'llpres!<len!Wel,cUOD. 

'Ibo report was approved over 
.,. pnem at tho """ Republican 
appointees to the eigbt.mmnher 

~---ID 
lmc cmIPiled lhe most atemive 

--~~ -:.r"-.
!mo Hamafallod ID 
----blmnob'lhe 

'lllo '""""also - - blacl:WJters were li2Uer to have their 
ballomdla:ardod-o!crron 

~.::,.,...~:,-,:. alDpped 
llllortolClllillalhoaoahledela:llon 
• compjrocy, noted -
ChmmmMaryl'nmceslletry. 
"Butlbcrels•--

Sec!ion2otmo--A<tot 
l!l65,m-rialzlod,"Mlssllerr7ald. 

Socdm12..ads: "NO.....,,qual- -==-· lftc:lt1oD.cr ·mto • ar Sboaa!d.,.--otllm-
Ume 1'Dtm'W WU tbe cause cf tbc---.fillcd-ln.....bladl-

Dallou cm be tosaed for mlY' 
rbe Uamd5Welt:DWJmooatalU:llt number of nmacms. bat mosr. ren

I 
afr-=crc::alar:' dcmlumlld !n P!odda ,..,,,_ 

Repm,llcm, appol,,loeo Abltall wl!b dlhcr Ml WICS.ir-pn,sldc,l 
Tbermlrom a.ad R1well - .,...... 
blm;h.promiaed.tDftllladiEam:aad BolbHr.llulhamlll!rs.lmr!a 

respcmdedlllls-....1:!Dlhorei,ort;
"""'1'dq ....- - dlapuie 
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VIEWPOINT 

An Uncivil Agenda: 
Race Commission 
Is Propagandistic, 
Say Two Members 

BY JOHN J. MiUD. 

lbmri:, Fa:&!Ii~~ 

c1or ':.nTJ.i!.:fngm=."':. 
fXhcdthiswcdclolhopancl'1rmotJO
pcrl OD lho florid> VOi:. Ihm ~ lhe 

. agcqwooldbe-=thinlllll1lllpm,t,g 
('. , of 59 mimoD. II """1d {m=iao _as • .""' 
V offc!mllhml:111lkccm:Rhliom.mn

• r.ir-o,im!,d """"""'" ofwlm my be:=- anmtr1•. mDSt ltmtralmg clil:mnL 
TJ,cdimnt,lllritlcnby""""""""' 

Abipil 1hcmstrom am 1li=l1 G. ludm
lm!gh. alls lhe U.S. Coo,mmiaa oo ~ 

~~'i:li:~~:tt 
vi,-ib.~Rcdcnh:ns!b-1is 
ablistmng.uadtoolher,portthatlm
COIIJlllll<d lho commi,,;011 aD yc,r. It alTm 
stt<mg m!cna: 1h11 thee is • singi: sola
lion lo tho commis,iou's troables: complete 
aboillioo ofit. 

AS,trllioiC.,-.,, 
The libmls wbo cmrmdy C0l!IIOI th< 

co:moissioa_,.o,lls<:sdlim:saroamitbe 
count:)' earlier this month w!zn they 
leaked a t,port cl2iming lo b&Yc """"1hcd 

~ror=:i.~ 
Stm.Y<1as'!b<::oslrommib!c,bqh 
mo,r mar.,,pdlis,g detail, this .....iimi
grabbin1 t,pcr! 11ZS mml1 •• pumall...,. 
lllllCIII that bas Jilll: buis mJ'.m:t.' 

Wbea tbe Glllllllimon ..., cmt=1 m 
19$7, ODC of its ftmda:mmtal mmims, 'llaS 

CHOOSE SUtaSS" 

th, m...tiptioo of volina-rlsh!J -
This 111m sense, gmD that ID -J bJad<I 
..,. d.aia! """' lo th< ballot box 
tlmrJhoul lho °'"P South. 

But now - 36 ycm oiler tbe- o! 
she lmdaw!t Voting RiablJ A<1 - the 

• COllllllis,ian Im - its handlin& oClbe 
most importml ,otma-rlp!J =-m 
·~lmu:adofpafolmillails
ooblc pmposc. tbe o,mmissioo bas l=>mr 
m1mbmaslmgw=.

Thepmmmost n:spomiblo Corils.i-
wanl ,pi,al b Mary Fr&m1 BmJ, IIJ 
clwr. She stMuglJ cippo,tcsl Al Gems dm-

:ft ':r J:'l::1~ ::.::;;
taldm~"Woarocithcrmap,,i
tion m!ho 11C11 fow wocts-lh0111:ofm 
wbobelic,emlhocamoofi..,,..qilm 
nmml&r-o!lmm&loll0bime. 
midge and mo - c1lxm lo 11111:o mn: 
that Al Ocms mys 011 tho rilht path.' 

Ript be!°"' l'Rsidcnt Bush's imuau,al. 
lho dcclZffll. 'Ibo flll!dam<lllal - of 
- - hu boas ton, a,m,lc,:." Shc
aho calbl Sash's rido:y •• lhre&I lo om 
domestic: imtitlltiom.. • 

Bmy nem1hdes> maintamal that lho 
,.,. capzblc of lcadmg an obj<diYc probe 
of u., Florida baD01in& nm limb mr
rowty dd'caal Gon: ml esmcd -,Jb 
-=1 """' lo buosno pmldcnL Y<I 
time mi 1pm. she bu c!<lllcmstraUd =· 
..U- mslit far lbe job. Shc .-Uy c:om
pmd Florida Oov. leb llmh aod Sa:im1J 
of Stllo Kalhumo Hmis lo "Pmllim Pilllt 
... just walhjng lhoir hmls oflho wlmlo 
thing." This b • molting c:omsn<nt, espe
cially aiming from a I"'?"" who ,cbcdlllal 

•om: of tho c:ommissum's monthly public 
m,:cti,,p this Jaf OU Good fnday. 

TheThenisl?om-~dis=l.57 
pago,mknllh,isaoa!,amti,oanddc,as. 
tatiug critique o! the 0DIIIIIDSDDD'I rcport. 
1t 111so o11m f.....,,tinz ..,.. iDlcrpmlllam 
of whit lmpponed mFlorida. thaol:s iu 
pm to • - all2iysis pcrfonua:I by
Jam, Lou, an """10lllist .s Yale Law 
Sd,ool. 

lhmm,y, June 2S. 2~,00 

llal)''allol'l'C..S 
Lon. ror imtma:. .- that thee c1ocs 

!XII toboa"2mlAlly,i,i,ificmtn,. 
~-lholhzioofflcrida .... 
m 1'h> ,..,. biad: and th< ha!lot~ 
...._ What's mn, be l'Off3h llw'll>c iD::i-

~~i.:::.mt:.i-~~ 
andwmtupe,afmllztw!znlhallkmt>
mtic oflicbl - libd:.

Thisbpowodulcriclooa:IIUdc:ml!lil!i 
Bmy'I claim that somotldng al:iu lo ..... 
islconspimy,mafoo(lzslfall.A1J.haoal 
n:po,t on mt lappoml ill l'lmm wtll]d 
n admitlcd wmt Lou Coaitd. 

Bui bouaty b ao ~ sp,:<ir:> &t 

lbc """"""""' wbicb bu spent """" lhao
adccodcn:udmngitsdfindc,amtota 
cirilrlslmdebzto.lDl!l97,th<Gcua:111"> 
COUIIU!liOflizlabcl:dit"ID-iDdis
omy' for • mies of mpmz&tioml pro!,.
icms tJm stiD J,d: I liJ. 

Wben Bil Clioton '"""""""' Iha! bo 
would CUDYC1C a. nrw commissioa cm :me. 
be bjpamdtboam:beal,QDJIAd-no 

doabt - = !ht: politlcal lcll ~ 
limslhccmtiug-isamd:sl 
orpo. 

Wnh !ho Flcrida rcport. 1hougb, the com
missionlmsprungbd:lik:all00lloloclm
i11111. inlJiCliq IClml hmm cm AismD 
race Jdatioos. /u Tomslrcm ml Ra!m
baugh = 'The moddy qmlity of its 
work. in~-111111 ilSpic• 
tun: of black citim,s as hdpla, >ictia,s ID::~:~is=: 
bm:I: 111111 other minority citi=ts. • 

This is """' Ihm indmBcy, ml it~ 
fimJ p,ooC 1h21 lbe """"""""' Im out• 
lmd - mcfu!nm It"""' bad. 

JolaiJ. M11la I,. - for- II,. 
rirlr. 

https://TheThenisl?om-~dis=l.57
https://offc!mllhml:111lkccm:Rhliom.mn
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Panel~s report is flawed 
Qpposing view: 
Many questi~ rabed by Florida 
eledion remam unamwaed. 

. ·\l)t. <.-
By Ben wattenberg , ._ l9\tal ISA. 

So the US. Commissioo on Civil Rights 
wants one more justice Departmmt in
vestigation intD whether the Florida election 
was f.irly ccnduced. based on no evidence 
of wroogdmng and a tarnished report, 
l!akl!d before it was shown to Republkan 
members ofthe commission. 

It would be far more appropriate to in
vestigate the commission itself; which has 
been us\!(! for several decades as a partisan 
political toy~ personal megaphone fur its 
rather radical chairwoman, Mary Frances 
Berry. Haw quaint that the leaked executive 
summary of the report, which charges •dis
enfranchisement" of African-Americ.ans, 
beats up only on the Republican governor 
and sec:retaiy ofState while not menooning 
that the vast majority of the irreguJarities 
cited occurred in majority- Democratic dis
tricts, with Democrats In dwg!. 

Does America need some serious ract
finclq about its election system, keyed to 
the 2000 election? Yes, indeed, but not In a 
legal settingto play a blame game. It is a top
ic worthy of serious, scholarly, non-partisan 
study. perhaps with foundation support 

Among the many questions rd like to see 
explored ire these: 
► ls there anything that can be done to 

prevent the television netwmics from barg
ing into the election with theirdeep
ly flawed "pm~Early calling may 
depress tummi: in lat!r-wting ~) 
► Should ~ be givm trre right to 

vote? (A serious question. raised in the am-
mission's report.) . 
► Can the election pollilg systEm be IE-

fanned? (Fewer and fewer people respond 
to polJstm' questiom; exitpollingcan't mea
sure the rise of absentee balklts.) 
► On the matter ofAfrican..Americ vot

ing: What are the best ways to ensure that 
blacks do not make the sorts ofvoting errors 
that cost them dearly in the 2000 election? 
(Rising black turnout is to be celebrated, not 
squandered. but wieducated and disoIBa
nized voting is certainly not •disenfranchise
ment.") 
► Ifall ofthe charges about disproportion

ate irregularities were true, what would be 
the national efl'ecl:7 If blacks, mostly Demo
cratic, are much more likely to be imigi)le 
to vote than whites but there are eight times 
more whites, disproportionately Republican, 
than blades, who ends up benefiting in a na
tional votl! count? 

Ben Wattenberg is a senior fellaw at the 
American Enterprise Jnstirure. 
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IM,uy Fr,mcc:; Berry lfflri41:l-fr 
ltlay Rocl1am Cldon: '1.250 Sob"" CcngraA; l800 
Kaopllope-PAC: $8.000 Beoenalor~: $1,000 

Critics from right term US. commissions decisibns biased toward left 
s,es,; observen, 111J lbelr le4nl1111 ataff dlreclor and assistant ta two have such noble fnlenU01J1!" ..,.By SIM Miler o.n-alcSanablal Rar Aomom ~; ,100are bound to roflect their patmna' chairmen before movlna on On ub. 
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=:willlloldllsmanlhJ}'meelfllll Fraacelllem\63,was_....,..i,, IEEOCl ,llhoNidllbDwant·
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Fotflnj: Sl,000The paael'I two conservative n., panel also lacludcs fbur,.,.. Al Latliaa Je, a1lcapn llflP(Jlatee The ......., constanllr sufl'ered Cll!lll,m,let,Bnut . 
memben, aliadJ hm, YicorDaslY lstcrecl Dcmoc:rals -Vice Cbalr- whoaddslhalwashbopllllooollbo £tom ln1erDal polillal a,d penon• lorll.8. 8eNle 1992: $400 A.1.J:~,111 Thcrnstrom 
attacl<ed u - the a,ac(u. man en= Reynoso, Victoria Wil- -1 even when It wu RlpubU al llrife, Mr. P\Jntenloaald. ~"'~ ft.000
11am ollhl 198-pa&e report.leala,d ...,, Yvonne J.eo and Ekla Meob. ~-"119misskln ....lofacil- "'lbeYdonotbina-AndlftbaNew t:='~tt,ISO
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UNITED STATES 624 Ninth Street, N.W. 
COIOIISSION 0N Washington, 0.C. 20425 
CMLRIGHTS 

~-~E~•!::..t:.:::·-:-: :-~: ~-=~:.Y ::. •·1 !-";'"'..:-=--i~~ -=--~-=-.: ;~J -.,.:.-- ., ... 

"""'"'•', tr-:,,:-,:,~ "'· '3""PGE. ··c:,;;;:::;.,;,, :,•,,;•• R't:..:i ,, 
r·_:E,JE:-!": :::cmn1:..:.:::.':.1;1n N-::~s .Re !-?as::-s 

F!--·:::-.: tin~e -:.,:: ~.!.:ne the ~h~~.!.l'~3::: hae !z.!.~~d !'l'=''-·:~ 1·ele-:.1.c:?s 
':" ... e ... .r ·--:: ,.. ., c ~!' !:.,:::.' ·;.wn \.0 !.,;:~w £,.:. -:o 50n!e ::-.att":"!.. ?e!.. ":a.:.1!ins t.,:· c!•.::.l 
!' .:i·~ .. ·-.. It. !:, !:-7,7" c,le.ar- t-o me whet.~er ot!•~~ co:r.mise.ione-r.;:. -:.1..e 
.:.·.~. • ""-.:-=d -c: t11e .:-;.~e 'p:-!i...!lege-. Please le~ me know wh-:t.1:e:~ this 
:.~. e. i.1::i ;_i.;e pre.:.'cgative of the Chair or whe".:.her- ct.her 
==-~=-:.i~sioners ar-e ent.!:t.led to is:sue news ~elea..s.es through t!~e 
~c~...~:·ss.ion·s Put,::..: .A!'fai::'s o::.f!.-::e.· If '!.:1 yoc.r ~i·•inio:!' tl:.:.z 
J;·c:w-:·!~ i~ confi1~ed tc the Cha!!'!.'1.:t!!., pleas-? ·p1~cvidc- 1:1e w! ":h ~'he 
s-:.a--:.~'t.o!... ~· or- :-es-.:..lat.01'y ba.3i.s .fc.!: the l!.::1!.t.ation. 

: :v.;uld epp~',e,ciat~ having a .rep.l~t by next T~e.sdny, .l\i:sust 
1.5t1':.. := this is nqt possible, ~·lease let ml-r s;·E-[!ial assiE-tcnt. 
}:now b~· the end :if this wee]~ wl:en ! can e:-:pe.::~ a !'\.:!t1l:t. 
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THE UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 
624 Ninth Street. N.W. 
Washington. D.C. 20425 
Public Affairs 
(202)-37&-8312 

FOt Release: 

Conta.ct: 

Anniversary of Civil Rights Milestone Noted 

WASHINGTON, oe-u.s. Commission on Civil Righ!S Chairpe,son Mmy Frances Beny IDday 

(March 6) urged Americans to Join In celebrating the 35th anniversary of Presidential Execullv8 Order 

10925, an early m0estone In the modem civil rlgh!S movement. 

The Order, Issued by Pl8Sident John F. Kennedy on Mardi 6, 1961, emphasized the Federal 

Government's commitment to end dlscrlmlnatlon baseCI on race, color, religion, or national origin In 11s 

own worllforce, strengthened efforts against such employment discrimination by Federal contractors, and 

created a central President's Committee on Equal Employment Opportunity to oversee both tasks, 

replacing ea111er, separate committees. The President's Committee was a forerunner of the present 

Equal Employment Opportunlly Commission (EEOC) and other Federal efforts against discrimination. 

At a press conference announcing Executive Order 10925, President Kennedy asserted, , have 

dedicated my Adminlslrallon to the cause of equal opportunity In employment by the Government or 11s 

contractors.• 

II also was Important that President Kennedy named Vice President Lyndon B. Johnson to head 

the new committee. "Vice President Johnson may have been reluctant to become Involved In the 

pofdlcally explosive role, but once involved, ~e carried II out with detennlna!lon and energy: explained 

Chairperson Beny. 

As Chalnnan of the President's Committee on Equal Employment Opportunfty, V1C8 Pl8Slclenl 

Johnson has been portrayed by historians as gaining new insight into the problems of dlscl!mlnallon. As 

President, Johnson was to press for, and sign Into law, such landmark civil rights laws as the Civil Rights 

Act of 1964, the Voting Rights Act of1965, and the Civil Rights Act of 1968. 

Although much of the substance of Executive Order 10925 was canfed forward by President 

Kennedy from his Republican and OemocraUc predecessors, the Order provided for such Innovations as 

requiring Federal contractors to submit compliance reports, leadlng to the collection of useful statlsllcs 

and opening the way for enlalged efforts against discrimination. It also contained an ear1y menllon of 

•afflnna!Jve action,• as an obllgaUon of contractors in the fight against dlscrlmlnallon. 
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In stressing the significance of executive orders and laws againSt dlscrlmlnaUon, Chairperson 

Beny edded, "To realize tne intended benefits of tnose measures, we must contlnue to have vigorous 

enforcement.· 

The U.S. Commission on Civil Rlghls Is an Independent, blpartiSan fad-finding agency. Its 
members are ChalrpelSOn Beny, Vice Chairperson Cruz Reynoso, and Commissioners cart A. 
Anderson, RObert P. George, A. Leon Higginbotham, Jr., Conslance Homer, Yvonne Y. Lee, and 
Russell G. Redenbaugh. Mary K. Mathews Is Staff Oiredor. 

-30- 3-5-96 
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THE UNITED STATES 
COMMISSION OH 

. For Ri,leut: Il'.MEDIATELY 

CIVIL RIGHTS 
62.C Ninth Slr11L N.W. Conlact CHARLES R. RIVERA 
Wasti,nglon, 0.C. ~25 or 
Pubrrc: Affairs BARBARA J. BROOKS 
(202}-376-8312 

FURLOUGHS IMPEDED CML RIGHTS ENFORCEMENT 

WASHINGTON, O.C. - An infonnal survey of Federal agencies and offices wl!h 

responsibilities under civil rights laws Indicates that the two Government funoughS have 

severely Interrupted rights enforcement 

In commenting on the results of the S111Vey, Commission Chalrperson Mary Frances 

Sany slressed that the continuing enforcement or civil rights laws are Important to an 

Americans and that minorities, women, the elderty, and people with dlsablrllles especiaDy suffer 

when the agencies and offJCeS with civil rights enfcn:ement responsiblrdies are unable to 

perfonn their duties. 

Berry said the partial Government shuldowns wen, even more troublesome In that 

Federal funding of civil rights enforcement has for yems lagged far behind !hi growth In 

worldoads of the Involved agencies and offices, as doannented In a JLll19 1995 Commission 

report, •Funding Federal Civil Rights Enfortemenr. 

•A b!partlsan consensus supported the enactment of our civil rights laws," Beny said. 

•According lo the survey, the national commitment to equal opportunity for all Americans was 

severely affected by the recent fulfoughs of Federal employees dllling !he two GOVll11lllllnt 

shuldcwns. The budget crisis continues to Inhibit the 1nforcament of civil rights." 

ihe precise detalls of the effect of the furloughs on the civil rights agencies may not be 

Identified for monlhs, Federal officials told the Commission. Many Federal employees involved 

In civil rights enforcement were among those fm1oughed for a tollll of 27 days during !hi 

current fiscal year. 

At the U.S. Equal Employment Opportunity Commission, which alleady has a daunting 

backlog of age dlsalmlnafion and other civil rights complaints, 1,500 enforcement and 

administrative employees In the Office of Program Operations wan, reduced to 164 during lhe 

furlough. About 6,500 dlsaimlnallon charges went unresolved and about 300 proposed 

selllemen!S were held up or withdrawn. The EEOC's Office of Genel'lll Counsel. responsible 
for enfon:emant litigation, had its staff of 413 reduced to 43 and reported crucial lntenuptions 

in trial preparations end In bials lhemselvas. EEOC officials estimated that ft wiD take seven to 

eight monthS to regain the ground lost on the adminislrative process for r:flSCriminallon 

complaints within the Federal Government 

-mo r e-
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The Office of Fair Housing and Equal Opportunity at the U.S. Department of Housing 

and Urban Affairs, staffed for emergency situations only during the furloughs, estimated that 

almost 500 fair housing complaints would have been filed had the office been receiving them 

and that 450 pending complaints would have been closed. The office was also unable to 

respond to inquiries about possible discrimination. The office reported that the furloughs had 

created a difficulty In meeting its statutory mandate of processing complaints within 100 days. 

At the Office of Civil Rights at the U.S. Department cf Education, which provides equal 

opportunity for students to leam, 102,576 staff hours were lost during the furfoughs, the 

equivalent of closing a mid-size regional office for a run year. 

The Office of Civil Rights at the U.S. Department of Health & Human Services, which Is 

responsible for seeing that nursing homes, hospitals, and other institutions avoid discrimination 

in patient care, reported that more than 500 complaints, investigations and other actions that 

could have been completed were not because of furloughs. Halso estimated that as many as 

1,000 queries from the public went unanswered. 

The Office of Federal Contract Compliance Programs at the U.S. Department of Labor 

reported that during the furfoughs H was unable to conduct any •glass-celling• discrimination 

reviews that could have involved 160,000 American workers and had to put on hold 1,739 

reviews to ensure that employers were complying with EEO goals affecting 1.9 million workers. 

At the U.S. Commission on Civil Rights, which is responsible for monitoring the civil 

rights enforcement activities of au the Federal agencies, no more than five staff members 

remained on the job. 527 complaints of non-enforcament of discrimination laws went 

unprocessed during the furloughs. 

Because of the shutdowns, the Commission had to cancel two hearings, one on 

affirmative action and the other on racial and elhnlc tensions. 

The U.S. Commission on ClYil Rights Is an Independent, bl-partisan fact-finding agency, 
Its members are Chairperson Mary Frances Beny, Vice Chaltperson Cruz: Reynoso, and 
Commissioners cart A. Anderson, Robert P. George, A. Leon Higginbotham, Jr., Constance 
Homer, Yvonne Y- Lee, and Russell G. Redenbaugh. Masy K. Mathews is Staff Diredor. 

2-5-96 
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Copyright 2001 Scripps Howard, Inc. 
Scripps Howard News Service 

August 15, 2001, Wednesday 

SECTION: DOMESTIC NEWS 

LENGTH: 987 words 

HEADLINE: Civil Rights commission PR expenditures questioned 

SOURCE: Scripps Howard News Service 

BYLINE: JENNIFER SERGENT 

BODY: 
The U.S; Commission on Clvll Rights has paid $135,000 to a priwte public-relations firm since last year 
to improve its Image as it has come under fire for a number of cxm!roversial reports, induding those critical 
of the New York City Police Department and the Florida voting process. 

Payments made during the current fiscal year are more than double the amount that the panel is allowed 
to pay to outside consultants, according to the requirements of its 2001 spending allocation from 
Congress. 

The commission has used the public-relations services at the same time It's paid the salaries oftwo full
time spokesmen in its internal publlc affairs office. Other government officials considered such a move 
highly unusual. A Scripps Howard News Service survey of 12 other Independent government commissions 
of similar size found only one Instance where a commission said It had ever hired a public-relations firm, 
and that was for one specific project five years ago. 

"I don't see how a government agency can go out and hire a public-relations firm," said Charles Atherton, 
secretary for the Commission on Fine Arts. 

Atherton's panel has come under repeated attacks In the past year because of a controversial new design 
for the World War II memorial on the National Mall. He said it was •tough" rebutting the disinformation that 
was put out, but he never would have gone to a public-relations firm. 

·"The federal government Is not in the business of polishing Its image. It's in the business of providing 
Information to the American people,• he said. 

The civil rights commission's total public-relations spending was spread over five separate contracts of 
$25,000 to $30,000, according to Its records, which were obtained through the Freedom of Information 
Act 

All the payments went to the Washington firm of McKinney and McDowell. Owners Gwen McKinney and 
Leila McDowell are known for their work In the civil rights arena. Past clients include U.S. Del. Eleanor 
Holmes Norton, D-D.C.: Lani Gulnier, who was formerly nominated to be the assistant attorney general for 
civil rights; and exiled Haitian President Jean-Bertrand Aristide. 

According to the first purchase order, the commission hired McKinney and McDowell on AprU 13, 2000, to 
provide Commission Chairwoman Mary Frances Berry with advice on media outreach surrounding a 
controversial commission report on police practices and civil rights violations in the New York City Police 
Department 

The commission also needed help to promote its report on Florida"s "One Florida" education plan that 
sought to replace the state university system's affirmative action policy with a new system that would 
instead award the top 20 percent of each high school's graduating class with automatic admittance to ona 
of the state's universities. 

Mora contracts followed later in the year and into this year as the commission embarked on other 
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controversial projects, such as holding hearings and preparing a report on alleged voting improprieties in 
Florida. 

Reporters who covered these issues were referred to McKinney and McDowell rather than to the 
commission's press office. 

The public-relations contracts state that services were to be proVided to Beny, the chairwoman, and to the 
commission staff. 

Berry was traveling Wednesday and could not be reached for comment Other commissioners, 
were only vaguely aware of the contracts and the expenditures made under them. 

Democratic Commissioner Yvonne Lee said this summer that she knew something about the firm, but was 
not familiar with its activities. 

Republican Commissioner Abigail Themstrom, a frequent critic of Berry, said she was angered by the use 
of McKinney and McDowell's services. 

"I had no idea this was going on..This has never been discussed. I've never seen the contracts,• 
Themstrom said Wednesday. "I would think that this is something that the commission should sign off on.• 

The commission even declined to ten a congressional panel about the public-relations expenditures as the 
panel investigates .the commission's procedures surrounding the release of the Florida voting report 

The House Judiciary Subcommittee on the Constitution sent two letters this summer asking for en 
documents relating to McKinney and McDowell. Twice, in letters of response, the commission decllned to 
send any. 

Since the investigation is centered on the premature leaks of the Florida report, commission Staff Director 
Les Jin wrote that he wasn't turning over any documents about the firm because none of them were 
related to the reporfs release. 

In general, Jin has said that the commission retains McKinney and McDowell because its own public 
affairs unit is so short-staffed. There is no current director there, he said, and only two staff members are 
working in that office. 

"We decided at some point that we needed to buttres.s their work. None of them are really media people in 
the traditional sense,• said Jin, whose signature appears on the purchase orders. 

Several other commissions with equally small staffs, however, said. it was not their policy to look outside 
for public-relations help. 

'We're a small agency. We have a small budge~ and we don't have the money to throw around like that," 
said David Grinberg, a spokesman for the Equal Opportunity Employment Commission. 

Timothy McGrath, the staff director for the u:s. Sentencing Commission, said his agency's appropriations 
prevented him from hiring public-relations consultants, similar to the restriction in the civil rights 
commission's budget "We're not allowed to do thaL • he said. 

And Claudia Bourne Farrell, a spokeswoman for the Federal Trade Commission, said her agency does en 
its own press work, no_ matter how controversial its activities. 

"We do all of that ourselves. We take the bullets like the men we are.· 

(V'JSit SHNS on the Web at hUp11wY"'f.shns.com.) 

LOAD-DATE: August 16, 2001 

https://hUp11wY"'f.shns.com
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UHIT'EDff.AT!!I 824NlllmS!rNI.N.W 
C011MISSIOH OH Wuntn;mn. D.C. 20425 
CMI- IIIGHTII 

t>ecexnber 17, 1993 

MEMO!Wm!lM FOR MARY FRANCES SElUlY 
ChAi::pe..-son 

FROM: CARL A. ANt>ERSON, C:Clll:llissi0ner 
.M.'I'!mR A. FL!!'l'C:BE1t, C0mmiHi0ller 
ROBERT P. GEORGE, Commissioner 
C:ONS'l'ANCE HORNER., C0111111isl!ioner 
RtJSS!!:t,t, G. REl)E:Ni3At1GH, Ccmmiasi0ner 

E.013JECT: C:Cllllliaa:l.cmer Aaaisea=ta • Of:Hc:u 

we were cc.-icerned t0 heu t:hat, at: y0ur Decambar 6 meeting wieh 
headquarters staff, ycu expressed disc0111forc at: having
commissicner assistants located at C:ommissi0n headi;iuarters, and 
indicated you may take a.ccicn t.0 r&1110ve them. 

Alch0ugh Comtissi0ners use their assistants in different ways, 
you should knQW from experience that: assistants loi:aced at 
head.qua:ters provide a valueble service, helping ~usy
Commissioners organize our Comnissicn work &nd focus our 
attentions on pressing issues in the most timely manner. 

'l'0 ou:- kncwledge the presence of Commissioner assistimcs at 
hea.dquar:ers is in _no way interfering with the work of the ~vil 
Se..--vice staff, or the runnin.i of the Commission. We do not 
beliave the removal of usistancs fr= hu.dquarcers 0ffices would 
in any· way advance the work, effectiveness, or mission of the 
Commission, the Ccmmisaione:rs, or the staff. To the cont~, 
our expa:ience ovar the lase year is thac the presence of 
CQ!llllia ■ioner aa ■iscants ac the headquarters hall advanced the 
effectiveness and timeliness of Commission activities :by
establishing 1110re direct c::hannels of commmic:aci=. 

we advise against your :e,..0111rnending that any ACti0n. l)e taken :o 
ramcve special usista.nts from their headquarters 0ffices. 

c:: Vic■ Chai:cmer.x1 Reyn0s0
Ccmmissicner Wa.ng
Office of !:he Staff '.Direce0r 

https://Chai:cmer.x1
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1124 N,rm'I SlrN~ N.W. 
C0MUISSION0N wunm;mn. D.c.:zuas 
CIVU.IIKIKTS 

UN!mlSTA'IU 

M&reh 1, l.994 

MEMCRANDtlM FOR 0G~ S'l'AFF 

stm.ra~: 1'o=ent SUbmisaio:n 

All d==mtts prapue4 in this offic:& ua to ba sw:imittel! to ~• 
Ac-~ Genual CCW18al :bafora dis:riwtilffl to the ActiD;J stUt 
Di=ac-..or, or Cclmllisaianm=a' Staff As■ iatan':s. No dcmmants f:-cm 
this office ua aver sw:imittad diract.l.y to CCmmli■sionars. ~• 1- ; 
:no ex:apticm tc this rule. Hamc:a:lda, lattcl:1J, repcn:a ~ • 
aval.uationzs are tc l:la praparmd ~ficiently in advance tc allav :!!er 1 
adequa-=a raviaw ar J10dilic:a1:ian in ~• off:.ca and tizaly f 
•~•ion -:c tbe Ac::ing staff Di:ac1:or. I 

r~;:;~~ou hava :been advi..d ccncarning his policy. ?lztura I 
'.~na will re8Ult in appropriate 4:1.sciplin&. 

1 
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UNltD STA,Z, =0 '91 ON CIVIi. -'ff 
-11,1:.-

~!OllAL:.S'l!UT 

Stm.:rac::1': RaqUU'l:S for :tnta:-m:cian and c=icatiml Vi~ 
Cam:m.issiane=s 

A nw=er m: =--- .vem:s :make lUI :.i-:arata r,:y ~ z:z, l.5193 
lllm!O::andml ,:o all r..&:! ~ ~ ui:ul i•hed pc:.,ic:y en 
::aqu..-..a f= ~==e::ii:m and c:CIIIIINnicai:ian vi1:ll cmmu.s■::.cm■..""S and 
'C!lai: assu=u. P1aa■ e continua -:o d:....._C: al.l ~ :er 
u■u=nc:e === C:mlliss.:i.one:s &Zld thair auistan'CS = 'Jll'f o::ioa. 

Viola'Cicns cf ~ p:,Ucy c:wld J:"Uul:: in app:op:-iate
tlisc:iplina.."'Y e~icn. 

~ i / / . 
,' ?,Ml,'v.-4/ ;,£--it?-
~ : : ISHIMUII 
Ac--inq Stat! :Ci..-ac--=r 

A-C-..achman,:: MCIIO of ti•~ :Z:Z, 1H:L no1: -1£,.-,.,_,,:.rc/a.d -b> -die. 
co..,.,·~,-, ;.5.S ,o_,, c.-.s 

/ 
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UNrtmSfATES 112, Nrntn Stree:. N.W. 
CONNISSO.. ON Wunmg:or., o.c. Zl425 
CIVIL IIIGHtS 

MEMORANDUM FOR MARY FRANCES BERRY, CHAIR 

FROM: COMMISSIONERS CARL A. ANDERSON, 
ARTHUR ~HER 
ROBERT GEORGE 
CONSTANCE HORNER 
RUSS!LL REDENBAUGH 

SUBJECT: REQUESTS FOR INFORMATION AND COMMUNICATION 
W1iH COMMISSIONERS 

DATE: MARCH 18, 11194 

In regard 10 Mr. lshiman.i's memorandum to the Commission staff dated March 9, 
1894. we request• a memorandum be issued immedlately, rescinding the 
statemem that "VIOiations of1his policy could result in apprcpriate disciplinary actlOn. • 
The policy directing requestS for assiSlance fr0m I.IS and our assistants through the 
staff director's office snculd remain as the rule of reason it has been since It WBS 
establish&d by Sobey Doctor in May of 1993. However, it must net be uaed to ~ 
routine. everyday communication batween 1he staff and ourselves. It is inappropriate 
that Commission staff be threatened; t0 the contrary, cooperation bmween 
Commission staff and our 8SSIStantS should be encouraged. Mr. !Shimaru Sl'IOuld be 
directed to take this a..'"tion under the Commissioners' Slml.ltCry "power to make such 
rules end reguJations as m-e nac:assary to carry out the purposes of this Aa 
[esrabllshing the Commi5sion]• (Sec. 6(1)(1)), 

We also ask that the matter of requests for infcrmatlon and communication of 
commissicners and asaisra. its .vith ether Commission staff be placed on the agenda 
for cur ne,ct meeting. 
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UNITEE> STATES COIIIIISSION ON CIVIL RIGHTS 
WASHMGTCN.D.C. 20'25 

DFFlCI DI' STAl'F DIRECTCII 

September 9, 1997 

MEMORANDUM FOR CHAIRPERSON MARY FRANCES BERRY 
VICE CHAIR CRUZ REYNOSO 
COMMISSIONER CARL A ANDERSON 
COMMISSIONER ROBERT P. GEORGE 
COMMISSIONER A LEON HIGGINBOTHAM 
COMMISSIONER CONSTANCE HORNER 
YVONNE Y. LEE 
RUSSELL G. REDENBAUGH 

FROM: RUBY G. MOY~~ 
Staff Director ~ j 

SUBJECT: Contact with the Staff 

In order to better serve your needs, I would appreciate It ff you or your special assistant 
would contact me whenever you have any concerns or issues. :r 

In the past two Commission meetings, the Chair indicted that Commissioners contacting 
staff directly woulcl impede my knowing how to assist you·. 

It would also interfere with my accountability for the day-to-day operations of this 
Agency. 

I look forward to hearing from you. 
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By Lluyd Grove 

Civil Rights· Commission? Hardly! 

T
he U.S. Cmuubo1oa on CMI 
Rfcl,l11-lnrecent-U.S1 
homel'l lltll ollalrl,-ea.od
lllllchllaf-bu11111 lleldloal 

illlo IIIOlhet ccotrcwmy, U.. 01111 over 1 
book rmew tbat wu lCbedalal lor lhe 
neat lllua ollho agem:y'1111palne,Civil
Ri&blal<Xlllll 

Lui~llte Joumal decided lo ldl 
lluMnltyolMa,ybad 11"""-
0uislaph,r Fommn Jr.'1 mlcw ol 
Boston llallffllly prolcaor 8lol9I 
1-q'abaok, "J1io AmlOOIY ollladal 

~~~ n-cn.anc1~w.,.
Yestenlar llte Bop turned u&IY u 
Thtraelrom,1Hooalellq,al,lkan
appolnkeaod alllnnallveldloa foe. 
l<tUledblgtlme dwnnall May..,._ 
lltnr.••Chloll•PflC)lntt:e.ol
orderlnilhe review'• cleatb hecwse il 
lrcal1 'lbcmallom favorably.

"MIIJ l'nn<ca llcR)' b atoulilariaa. 
She•a l book-burner. and abe CllllSlalllly 
llel,"Thamlrom told us, addJaitbal the 
UU., ol lhe mlew b evlclcnce "that ahe 
juBI wlllnotalluwdissenlinevoic,allllhe 
canpo&$11,1yladp il" BcnydJdn•1 rclum 
repealed phone alb ye,s&enlay. 

Forman, I adl«acribed 
"cankarr,laallb:nl lkmoaal." aled 
llcR)' and commbalaa &lall dlrutor a.a 
.."corrupt." We hear 1h11 II WU Jin who 
Prlday ordered Juurml edilor Dbld 
AtoftSlllllor<lccl Pomnan'1 
afttadJ-acaptcd reviow. Anmson 
dedlaed lo comment, rclcnial us lu Jin 
and Deny. Vcwmby aftemuan, alter 

i'omnu circulated IA 1111111 Hllil 
ahoul lhe llltuatlor, IJld WI repcalt<ly 
phoacd lheCOllllllialoo rot c:ammeul, Jin 
laud 111alelter..,.,llte ml<w"wl.11 
bepol,IW,td"Ulldctcatalo candillon,. 
The Idler waa dal<d Jaa. 22 and copl<d 
laArouae.Jillaldlte1tnllllo 
Pcrcmaaan'iladay. lhough no one 
acknowledi<d rccdvini IL 

Jin writca Foreman tliat hla reviow will 
beprlnl<dilhelollowallfllail.loumal 
"pnttlcc"ad dddca"m<fl'OUS lo 
1ktlqCommbalonm." But pas1 lssuca 
olllMI Jownal coalaln numerous 
rclereoa,a lo ccxnmlsolon<r1, lllllably • 
bl 1999 lnltrYitw with coinmisslooer 
lllit 111111b. Ila, adcnowl<d£ing lhal he 
lu lawytr and DOI an edilor, lolJ us Ill' 

,...adislioclion lx:lwc:cn nlffllloainJI 
Cllllllllisslolera la llllmiewil and new> 
kcms, wbkh la troocl. and DICllllonlac 
them In book revicwa. wbkh b bad. Jin. 
whu b bown al 1hr commlsllioA tu 
......it ~with llmy about 
<l<Clllfve dtcislana, told W that the WII 
DOI inYolved lo lids-. 

Ri,t_.... ""' '""" ....... '1\la ii 
anwl~ llltnq>I by I com,pl 
lead~ lu !ool l)(Ofllelato lhlnkini 
that they ro a lqltlmoie Ojl<Olloo,"
Pon:maa told w. '11dl lellerwud<ulr 
produa,loncc II W11dearth<llUl,llcwu 
gol-,tofindOlllalioul lhelnl&daal 
tyranny Iba! Ma,y l'rlnct1 Derr, b 
<llll>llintl In." As fur lhc proposed 
dclellons, "No WllYr 

II 

' uaJ 

https://ml<w"wl.11
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Subj: A Book Review Banned by the U.S. Commission on Civil Rights 
Date: 1/18/02 11:1S:1o·AM Eastern Standard Tune 
From; cf103@umail.umd.edu (Christopher H. Foreman, Jr.} 
To: JOSEPH.FOREMANt8>WCOM.COM 

January 18, 2002 

Dear Colleagues and Friends: 

You have no doubt heard ofthe United States Commission on Civil Rights. You may be 
unaware, as l was until recently, ofa commission periodical called the Civil Rights 
Journal. Some weeks ago I was asked by the editor ofthe journal to review a 
forthcoming Harvard University Press book "The Anatomy ofRacial Inequality" by 
Glenn Loury. I read the book (which I generally liked) and then wrote and submitted a 
balanced review (which the editor generally liked). However, after routine revisions, the 
review has been rejected at the. insistence ofpersons to whom the editor must repon. I 
have learned that this occurred because some persons in the commission leadership 
(acting within or through the office ofthe commission staff director) o~ected that the 
review mentions work by Abigail and Stephan Thernstrom, specifically their 1997 book 
"America in Black and White: One Nation. Indivisible." Elements ofthe commission 
leadership, I have learned, insist that no reference be made to the Themstroms' work. (I 
should note that Abigail Themstrom, herself a member ofthe commission. played no role 
whatsoever in the inclusion ofthe references to her work or in the subsequent insistence 
on deleting those references.) 

I recount this episode to explain why you will never read the review that follows in the 
Civil Rights Journal for which I :wrote it. Whatever the merits ofLoury's book, ofmy 
review, or ofthe Themstroms' earlier work, I find this decision by elements ofthe 
commission leadership extremely disturbing, for several reasons. I suspect that many of 
you will be disturbed as well. 

Chris Foreman 
Professor 
4105 Van Munching Hall 
School ofPublic Affairs 
University ofMaryland 
College Park, MD 20742 
(301) 405-0442 (office) 
cfl03@umail.unid.edu (email) 

Friday, Janwuy 18, 2002 America Online: KimUSCCR 

mailto:cfl03@umail.unid.edu
https://JOSEPH.FOREMANt8>WCOM.COM
mailto:cf103@umail.umd.edu
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, TO: The Civil Rights Journal 
RE: Review of "The Anatomy of Racial Inequality" by Glenn 
Loury (Harvard University Pres~ forthcoming) 

In America's cottage industry ofwriting on race a few non
fiction categories. predominate: history; biography; personal memoir; 
journalistic expose. But most stimulating and useful for raising the 
level ofpublic discourse are social science-based commentaries that 
aggressively invite sophisticated general readers to reconsider what 
they know ( or think they know) about the condition and prospects of 
African Americans. Examples include recent work by .sociologist 
Orlando Patterson, historians Stephan and Abigail Themstrorn, and 
political scientist Paul Sniderman. Whether one remains optimistic 
or pessimistic about America's enduring racial problems we are 
indeed blessed with a broad spectrum ofresearchers and thinkers, 
from Thomas Sowell on the right to Lani Guinier and Christopher 
Edley on the left, who ;remain eagerly and productively focused on 
this important intellectual work. 

Economist Glenn Loury offers us a fascinating new addition, 
this one posing a direct challenge to the Thernstroms' impressively 
comprehensive and influential 1997 volume "America in Black and 
White: One Nation, Indivisible." Once favored by conservatives for 
his willingness to question racial preferences - he was briefly 
considered for a political appointment in the Reagan administration -
Loury's arguments now place him closer to those ''racial liberals" 
with whom he still has his differences. 

While Loury doubtless feels strongly about his subject, "The 
Anatomy ofRacial Inequality" is a remarkable (ifnot in every 
respect fully persuasive) effort to reason rigorously. The 
presentation, though accessible to the general reader, is crafted to 
pass muster with professional peers, who want to know not what 
Loury feels but what he can demonstrate. This concise volume, 
based on a series of lectures delivered at Harvard, is not easily 

Friday. Janumy 18, 2002 America Online: KimUSCCR 
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sampled, skimmed, or summarized. It is nevertheless well worth 
' the effort it demands. The reader will find no ne_w data but rather '"a 

novel conceptual framework for assimilating the evidence at hand." 
The argumentative style is partly deductive and frequently 
interdisciplinary, though strongly anchored ( especially near the 
opening) in the economic analysis that is Loury's intellectual home 
turf. 

Loury sets forth the core ofhis argument in three chapters on 
racial stereotyping, racial stigma, and racial justice. Quite early in 
the book Loury begins laying the groundwork for his position that 
''taking race into account" is not an invidious practice ~. Indeed, 
doing so turns out to be something ofa moral imperative. He comes 
to this conclusion even though he begins by positing "race" as a 
construct grounded only in the simple (ifuniversal) need ofhuman 
beings to organize, cope with, and gather infonnation about ·the world 
they find themselves in. But the "body markings" we construe as 
"race" are of importance to Loury ( and to the rest ofus) as bearers of 
"social meaning." These markings, he says, "signify something of 
import within an historical context." 

Loury is interested in the potential for stereotypes to be 
"reasonable" in the sense that they are "self-confirming." As human 
beings we are both burdened by limited infonnation about the world 
around us and inclined to make generalizations. More particularly, 
someone having limited infonnation about "marked" persons may 
draw unwarranted inferences about individuals that are grounded in 
the generalization. Persons about whom inferences have been made 
may then adjust their actions in ways that confinn the stereotype. 
Thus a sequence ofmutually supportive belief and behavior 
emerges. By way ofexample Loury posits an employer who, 
believing that black trainees are more likely than others to perfonn 
poorly, sets a lower tolerance threshold for errors by such trainees. 
The black trainees, in turn, are more likely than others to read this 
employer behavior as a disincentive to perfonn well. "Knowing they 
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are more likely to be fired if they make a few mistakes, an 
outcome over which they cannot exert full control, more black than 
other workers may find that exerting high effort during the training 
period is, on net, a losing proposition for them." They thus behave so 
as to confinn the expectations held ofthem. 

Loury offers additional examples: black automobile buyers and 
black students applying to professional schools. These "thought 
experiments," as Loury presents them, likewise conclude with the 
buyers and students bepaving so as to confirm expectations. What is 
most interesting and pernicious here is that this dynamic derives 
entirely from mutual expectations rather than from the underlying 
capacities ofthe parties to the relationship. 

Some readers may reasonably ask, however, whether the 
perverse patterns Loury presents are actually telling us eveiything we 
need to know. Might even the ·conscientious ''thought experimenter" 
easily (ifunintentionally) rig an experiment? Wrthin the world as 
Loury posits it, his logic seems impeccable. But what if inconvenient 
additional facts (such as genuinely lower skill or motivation on the 
part ofhis hypothetical trainee) are present, as they might indeed be 
in a real workplace? In that event the negative outcome could not 
reasonably be held to stem entirely from the perverse stereotyping 
dynamic Loury wants to illuminate. (The notion that low teacher 
expectations induce low perfonnance is a familiar one in debates 
about education ·refonn. But is this all we need to know to raise 
minority test scores?) 

This reservation stated, however, Loury's reasoning perfonns an 
important social and intellectual service by alerting us to the 
possibility that some unknown fraction ofunwholesome interaction 
across the racial divide might derive importantly from the kind of 
perverse expectations logic he lays out. A theory that is not 
universally applicable is not worthless. Indeed, Loury's argument 
might prompt useful work on two fronts. Academics might subject 
Loury's argument to careful scrutiny, including hard empirical 
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research. Meanwhile the rest ofus might profitably reconsider 
the roots of our own behavior regarding persons bearing "body 
markings" other than our own, especially when that difference is 
amplified by other disparities in social or organizational standing. 

But, ifLoury is right, such reconsideration by ordinary people 
will be unusual, ifnot exceedingly rare. Explicitly considering the 
possibility that such a self-confirming feedback mechanism could be 
unveiled and discredite~ Loury believes this a tall order for most 
persons. Given the deeper realm of"nonrational factors - in 
particular, the taken for granted meanings that may be unreflectively 
associated with certain racial markers" in which their cognitive 
processes are anchored, such detached reflection may be unrealistic 
to expect 

In theorizing about "the mental processes underlying .. 
. cognitive acts" economist Loury may be on thin ice. (One 
anticipates that social psychologists, whose experiments continue to 
signal disparities in the treatment received by blacks and whites, will 
want to weigh in here.) But it is there that he must go to pursue the 
next (and perhaps the most challenging) part ofhis argument, which 
centers on the notion ofracial stigma While Loury's discussion of 
stereotyping centers on information, stigma is all about meaning. 
Bodily "markings" (or any visible characteristic ofany person or 
thing, for that matter) may become strongly imbued .with a 
significance and association. "[T]he symbols we call 'race' have 
through time been infused with social meanings bearing on the 
identity, the status, and the humanity ofthose who carry them." If 
this is so, the obvious charge to the racial reformer is to create new 
meaning, ifsuch a thing is possible. Loury anticipates an equally 
obvious objection from, ifnot the Thernstroms themselves, then 
surely from readers familiar with their recitation ofsurvey evidence. 
Isn't the social meaning ofrace changing (such a reader might ask) as 
reflected both in the long-term trend data showing increased 
tolerance ofblacks by whites and in the proliferation ofwidely-
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admired persons of color? Loury's insistence that probes of 
' popular '"attitudes" cannot capture what he's getti?g at (i.e. 

•·meaning") is a claim likely to generate some resistance. 
Empirically-minded critics who will insist on knowing (and debating) 
whether one can observe and measure ( as distinct from personal 
attitudes) "an entrenched ifinchoate presumption of inferiority, of 
moral inadequacy, ofunfitness for intimacy, of intellectual 
incapacity, harbored by observing agents when they regard the race
marked subjects." One can see what Lomy is getting at here: a 
reflexive, unquestioned "us" and ''them." (I believe I have detected 
such ••cognitions" myself, from time to time, in persons who 
wouldn't dream ofbehaving inhospitably, much less abrogating my 
rights.) Yet I am relieved that it is not my job to assay this terrain 
convincingly for others. 

Where does all this take us as a policy enterprise? For one 
thing we get here a new analytic vocabulary justifying an equal 
opportunity emphasis, a distinction between reward bias (under 
which "productivity is rewarded differently for members ofdistinct 
racial groups") and development bias (which makes "opportunity to 
acquire productivity ...unequally available to the members of 
distinct racial groups"). For Lomy the former is classic 
discrimination, and worthy of less emphasis in our racial discourse 
than the latter, which lies more deeply embedded in a foundation 
shaped powerfully by stigma. Ifanti-black reward bias has declined, 
a crippling development bias lingers that, unfortunately, is anchored 
strongly in an informal, non-governmental realm that our political 
culture places largely off-limits to even determined efforts at social 
justice policy entrepreneurship. Even when formal rights of access 
and patterns of contract are reformed to impede reward bias, 
lingering momentum may have been imparted to development bias 
through enduring patterns ofcontact. Lomy' s analysis here calls to 
mind Patterson's focus on informal social networks as cruciai 
ch~els for group advancement that are less viable among blacks -
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a collective disability justifying (for Patterson at least) 
i affirmative action (at least for a limited time). The isolation of the 

urban ghetto is more significant forthe collective development bias it 
sustains (and that sustains it) than for the.reward bias its residents 
may face. 

Loury, by his own account, is adamant that he is'Ilot up to ·:some 
over-theorized discourse in defense of affirmative action policies." In 
finding both liberal individualism and his own discipline's analytic 
emphasis on atomized individuals wanting, Loury has far more on his 
mind than the battle over diversity in corporations and universities. 
Rather, he suggests that since race matters as a profound and subtle 
generator ofinequality, so should it be allowed also to matter in the 
conception and implementation ofameliorative policies. He is less 
interested in "reaching beyond race" (as Snidennan and his 
collaborators would have us do) than in facing up to the social :freight 
that racial "markings" force a significant slice ofthe American 

) population to carry. For Loury the tenacious pursuit of"race 
blindness" may ironically make us morally blind as well. 
Distinguishing among policy implementation, policy evaluation, and 
"civic construction" (the domain where "we are building monuments, 
constructing public narratives, enacting rituals and ...pursuing 
policies that have an inescapably expressive as well as directly 
instrumental face") Loury argues that the race-blindness ofliberal 
individualism in the first and second realms is both "ahistorical and 
sociologically naive." Only in the last, he believes, "should some 
notion ofrace-blindness be elevated to the level offundamental 
principle." 

This is, ofcourse, a startling policy stance from a scholar once 
so welcome in Republican-dominated salons. For those ofus who 
have been reading and watching Loury for a while,.his alienation .. 
from more "conservative" brands ofthinking about race is· not news. 

1He repeats the critique he launched in the "Atlantic Monthly" some 
four years ago against the Themstroms' "America in Black and 
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White." In the mid-I 980s political scientist Donald L. 
i Horowitz coined the phrase "the figment of the pigment" to describe 

a mistaken belief in race and ethnicity as fundamentally different. 
The Thernstroms approvingly cite the phrase in describing ''the myth 
that racial groups are sealed compartments, impervious to change." 
Loury says that the Thernstroms "blame race-conscious public 
policies for what they take to be an excess ofracial awareness among 
blacks,-" a view he thinks "gets it exactly backward." For him "it is 
the historical fact and the specific nature ofblacks' racial otherness 
that causes affirmative action [for blacks] to be so fiercely contested . 
. . " (Along the way Loury himself misstates the Thernstroms' 
argmnent. They don't suggest that African American belief in the 
myth is the specific problem but rather that a widespread 
susceptability to this belief is.) Loury also categorizes the 
Themstroms as "conservatives," but that has always seemed to me a 
peculiar label for two old-fashioned Ivy League liberals who happen 

1to take a skeptical stance toward affirmative action and certain 
delusional varieties ofblack nationalism. Indeed "America in Black 
and White" explicitly attacks, in plain black and white, the 
conservative reluctance to "acknowledge the ugliness ofour racial 
history and the persistence ofracism" only two paragraphs before the 
Horowitz reference. 

On the whole, however, Loury serves us well by directing us 
toward ''the enigma ofthe stigma." He brings a keen and subtle mind 
to bear on a set ofissues that sorely need it. "The Anatomy ofRacial 
Inequaley" is thoughtful, provocative and demanding (in both the 
intellectual and political sense). It i~ sure to be at the center ofall 
sophisticated discussion ofrace for years to come. 
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Elsie Meeks: 
First Native American To Serve on Commission 

Elsit M. Mttks wa.r born. in 
Kat!Dka.S.D.in 1953 andraimionthz 
Pine Rid9e ~n. She is an 
mroiled mnnber ofthe Oglala Lala,ta 
Sioux 'Inbe. Ajiu studi,s at Og/a/a 
I.akcta Col/tse. Ms. Mttks app5ni ltff" 
skiDs. as assistant manas,r and llook
mpp,r at w c,,Iar Pass LadfF and 
servtdasfin=offetrandmrmmtanI 
far w n!lizy famr,d Laki,r,, Fund. a 
r.an-prr,fitamununitytkiwpmmra,r-

) onmon which -,,rr,,ilksfinmui11l and 
,lDusinaassisranrz.businmc!a=.and 
stlUt•up 1Z111Ueling ID small business 
ownen and ~ on tit, 
Pine Rids, Resm-atl,m. She WlU 

ap[JiJimed Exlrulive Dirmar of th, 
Fund in 1991. Undn- Im- supmtisian 
tit, Fund has sem suhstantiJZlgn,wrh. 
In 1995.wand aparrn,r opcu,J tit, 
Iml9CrttkSm, at Wanbl«. agroa:ry= dtat aisa sell, fast foc:i andgaso
linr. She= an vanaus boanisand 
amummityass«iarimtt. 

In 1994. Ms. M,eks was named 
MD11Jrity Smtzil Btuinm Adwcate of 
the Year by the South Dakota Smtzil Buli
nw: Atiministratirm and a Woman ofthz 
Year by Ms. Ma9azir.e. In 1998, w um 
selmtd by Smauir IJernk HJmlwff. th, 
DemoaariJ:amdidatrfarsa,=ofSauth 
Dakota. w nm with hbn far !he ojJia of 
limtmar.t9//\=. 

SM and r.er Jwsband live and ranch 
sm,tJr oflntnim-. Sauth Dakota. pn,vidin9 
S!Dekforw,s1m1 Sowh Dakota rodeci. 11,zy 
""'"' s= children and fm,r srlllUkhll
lnn. Thm ofIhm-son,are rod,o amip,li
wn. 

SUmmainurnJamiferT,rfinkospok% 
with ommrisnonerMaks in July, 1999. 

CRJ: How do you feel your edu
cation and experience prepared 
you for your position as a Com• 
missioner? 
Although I was raised ou a reserva
tion for most of my Ille. my 111c expe
riences have given me a ve,y broad 
perspective. I have been Involved In 
community development for nearly 
15 years and have seen firsthand dtc 
barriers that cxistlormlnorltypeople, 

CRJ: What lnterrsts or Issues do 
you fed you personally bring to 
the Commission? 

I think my being involved in 
community development at dtc 
grassrootS level brings a cmaln 
perspective. In addition. fust· 
hand knowledge of =rvatlon 
Ille and Native American inter
ests have been absent from the 
Commission. 
CRJ: What do yon hope to 
accomplish asa mmmls
sfoner dnrlng your six-year 
term? 
During my six-year tcnn I hope 
that I can bring a deeper under
standing of Native and minority 
issues. Because I have been 
Involved ln development and 
other pursuits. both. off and on 
the reservation. I know that 
most prtjudiccs come from a 
lack of knowledge and experi
ences with dlllercnt people. 

CRJ: How did yon bec:ome 
Interested In dvll rights? 
As I have been Involved ln eco

nomic and community developmenr. 
it is apparent that economic issues 
are at the heart of dvl1 rights issues. 
As people become self-sullicient, 
they become less opprcsscd. 

CIU: What do you see as some 
major goals or Issnes for the 
Commlsslan on Civil Rights as 
we move into the 21st c:entmy? 
A major goal as I see ii. as we move 
into the 2lsr century ls that minori
ties have fair access to education and 
economic oppommltlcs. 
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CRJ: What do you see ln the 
future for the dvll rights move
ment? 
I truly believe that future progress in 
the civil rights movement will only 
come about as we (minority people) 
take control over our own lives and 
communities. Of course, this can only 
happen if education and economic 
oppornmltles are available at the com
munity level. 

CRJ: The Commission on Ovll 
Rights has traditionally consW
ered itself the moral consdence 
of the nation on dvll rights. How 
do you see It fulfJDing that role ln 
the future? 
In my view, the Comtnlssion must 
continue to monitor and examine 
issues ronaemlng fair practices In edu
cation. public safety, lending. etc. I 
also think that the Commission needs 
to keep a watch on public programs to 
ensure that education and economic 
opporrunities are available to commu
nities. 

CRJ: What spedllc areas or ls.sues 
would you like to see the Com• 
mission focus on? 
I do believe that we must continue 
discussion on affinnativc action, My 
personal beliefis that people that have 
been.oppressed for many generations, 
as have most minorities.. 1n order for 
them to have an equal place in soci
ety, must be given spedal opponuni
ties. Ibis does not mean that stand
mis must be lowered. It may mean, 
though. that particulat programs 
should be implemented In the com
munity to ensure readiness. 

CR.J: What types of programs? 
For Instance the ukata Fund. because 
we are a community-based organiza
tion. we make the commlnnent to our 
community members that we wilt 
provide them whatever steps are nec• 
essmy to get to the point where they 
can be good business people. We are 
commlned to getting people to the 
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point where they can own their own 
business even if they enter with no 
prior management experlencc-basl• 
cally any type of program that will 
provide equal acoess to education and 
economic opponunitles. 

CR.J: Which dvll rights leaders do 
you feel have made the greatest 
Impact on the nation? 
Of course, Martin Luther King Jr. has 
had the most bnpact on the civil rights 
movement. There were others such as 
Ceasar Cbave2. For Native Americans, 
I would have to say that Russcll 
Means, Dennis Banks and Clyde Bel
leroune had the most bnpaa. I think 
the most lmponant role they all 
played was to raise people's sights; to 
give them a vision ol not accepting 
oppression, 

CR.J: Do you believe that the 
problems of Native Americans 
are seen as being In the main
stream ofthe dvll rights move
ment? 
No, I do not believe that problems of 
Native Americans are seen as being in 
the mainstream of the civil rights 
movement. I, am always appalled at 
the lack of knowledge by most people 
of Native American issues. 

There are certain.legal issues that 
arc at the heart of Native American 
issues such as ueatles that were 
legally binding and then were vlo• 
lated. The truSt Imposed on Native 
Americans by the; Federal govern-

0 

ment (Bureau of lndJan Affairs) has 
been habitually mismanaged. In addi
tion. still today, rights that wen: given 
to Indians are being dlminisbed. 

CR.J: What could communities 
do to assist their memben with 
the promotion of entre
prenuerlsm and small business 
development ln this area? 
Communities do need to get involved 
In their own development. It will 
only be through community develop
ment organizations that community 
members will have access to educa
tional and economic opponunities 
because of a community organiza~ 
tlon's commrunent to its community. 

CR.J: What would you suggest 
dtlzensdothatwouldpromote 
a better situation for all Native 
Americans ln this country? 
First of all, I would suggest people 
educate themselves and by doing that 
people might come to an understand· 
ing. especially of treaty issues, and 
how badly Native Americans were 
treated. The government issued bind
ing documents. binding agreements. 
and then completely did not honor 
them. 

CR.J: If you could wave a wand 
to solve one dvll rights ls.sue, 
which would it be and why? 
It would be !or people to be more tol
erant of each other, because if they 
were, we would not have all of the 
issues that we have right now, Clil 


