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Title IX Athletics: Accommodating Interests and Abilities 

Title IX of the Higher Education Act prohibits discrimination on the basis of sex in any 
education program or activity receiving federal.financial assistance, including athletics. 
Since 1979, one way in which eligible educational institutions can show compliance with 
Title IX is by demonstrating that the institution's present program "fully and effectively" 
accommodates the "interests and abilities" of the sex that is underrepresented among 
intercollegiate athletes. The Office for Civil Rights (OCR) of the U.S. Department of 
Education (Department), responsible with enforcing Title IX, issued further guidance on 
this compliance option in March 2005. Under this guidance, an institution will be found 
in compliance with this option unless there exists a sport (s) for the underrepresented sex 
for which all three of the following conditions are met: (1) unmet interest sufficient to 
sustain a varsity team in the sport(s); (2) sufficient ability to sustain an intercollegiate 
team in the sport(s); and (3) reasonable expectation ofintercollegiate competition for a 
team in the sport(s) within the school's normal competitive region. Thus, schools are not 
required to accommodate the interests and abilities of all their students or fulfill every 
request for the addition or elevation of particular sports, unless all three conditions ar:e 
present. This guidance also included a model survey instrument to measure student 
interest in participating in intercollegiate varsity athletics. When this model survey 
indicates insufficient interest to field a varsity team, OCR will not exercise its discretion 
to conduct a compliance review of that institution's implementation of the three-part test. 
This guidance was issued at a time when critics of Title IX claimed that rigid compliance 
forced the cancellation of many educational programs or teams for men. This briefing 
will evaluate and identify ways of improving the effectiveness and efficiency of the 
Department of Education's enforcement of Title IX. 

Scope: The Commission will seek information to address the following issues: 
• Extent to which schools under OCR jurisdiction have used new guidance to 

demonstrate this option for compliance with Title IX 
• Extent to which the new .guidance has increased the degree or reduced the cost of 

compliance 
• Data on interest and ability in intercollegiate athletics indicated by use of the 

model survey 

Methodology: The Commission will host a briefing to address the above issues. 
Speakers may include, but are not limited, to the following: 

• Speaker from the Office for Civil Rights 
• Speaker from National Collegiate Athletic Association 
• Speaker from the National Women's Law Center 
• Critic of Title IX regulations 
• Athletic director of Division I school 

The Commission may also issue interrogatories and document requests to the Office for 
Civil Rights. This briefing would last approximately two to three hours, with four to five 
speakers allotted IO to 15 minutes each, and the remaining time allotted for questions and 
answers. Projected out-of-pocket costs would range from $1,300 to $2,200. 
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Daniel A. Cohen, Esq. 
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Daniel A. Cohen is a Senior Associate with the ·1aw firm of Rogers & Hardin LLP in 
Atlanta. 

Since 2005, Mr. Cohen has studied the legal implications of the OCR's 2005 Additional 
Clarification and its Model Survey. The article he co-authored regarding compliance 
with Prong Three of Title IX was published in The Vanderbilt Journal of Entertainment 
and Technology Law: Navigating into the New "Safe Harbor" - Model Interest Surveys 
·as a New Tool for Title IX Compliance Programs, 8 Vand. J. Ent. & Tech. L. I (2005). 
His work in the area of Title IX has been cited in the USA Today, the NCAA News, the 
Chronicle of Higher Education and elsewhere. 

Mr. Cohen received his undergr_aduate degree from Duke University and his law degree 
from the Vanderbilt University School of Law. 

In addition to Title IX, Mr. Cohen's practice focuses on litigation and trial practice, 
including the areas of products liability, professional malpractice, and commercial 
litigation. 

For more information, please visit www.rh-law.com/TitieIX. 
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Re: ''Title IX Athletics: Accommodating Interests and Abilities" 
U.S. Commission on Civil Rights 

Dear Mr. Marcus: 

This letter is written in response to your May 4, 2007 letter regarding the upcoming U.S. 

Commission on Civil Rights briefing on "Title IX Athletics: Accommodating Interests and 

Abilities." In your letter, you asked me to comment in writing on five specific issues. 

Furthermore, you requested my comments by May 8, so that they may be reviewed by the 

Commissioners prior to the May 11 briefmg. 

Due to the short timeframe for comment, my statements herein will be brief. Further 

information responsive to your letter may be found in the a,rticle that John J. Almond and I 

coauthored in The Vanderbilt Journal of Entertainment and Technology Law: Navigating into the 

New "Safe Harbor" - Model Interest Surveys as a New Tool for Title IX Compliance Programs, 

8 Vand. J. Ent. & Tech. L. 1 (2005). 

I look forward to expanding upon these comments during the May 11 briefing. 
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Question No. 1: According to the Department of Education's (DOE's) March 17, 
2005 guidance, if a college or university chooses prong three of the three-part test, 
it will be found to be in compliance with Title IX ''unless there exists a sport(s) 
for the underrepresented sex for which all three of these conditions are met: (1) 
unmet interest sufficient to sustain a varsity team in the sport(s ); (2) sufficient 
ability to sustain an intercollegiate team in the sport(s); and (3) reasonable 
expectation of intercollegiate competition for a team in the sport(s) within the 
school's normal competitive region." The DOE guidance includes a Model 
Survey to measure student interests and abilities in intercollegiate varsity 
athletics. Please comment on strengths and weaknesses of DOE's new guidance, 
including those of the Model Survey. 

The Additional Clarification provides a better-defined and more objective road map to 

compliance under Prong Three, as compared to prior guidance. 

Its primary feature is a "Model Survey" that is designed to help schools measme the 

Q interest component of Prong Three's test. Historically, schools used a wide variety of surveys to 

attempt to measure the interests of their students. In 2003, pursuant to the OCR' s Further 

Clarification and following the nationwide study of Title IX by the Secretary of Education's 

Commission on Opportunities in Athletics, the OCR commissioned expert statisticians at the 

NCES and the NISS to study the various survey mechanisms that schools had submitted to the 

OCR between 1992 and 2002 in support of their efforts at Prong Three compliance. As a result 

of this analysis, the statisticians designed a streamlined ''Model Survey" based on the best 

practices and collective learning of the various schools over a decade of Title IX enforcement. 

At a minimum, the Model Survey is a helpful addition to the Title IX landscape as it is a better 

tool than the patchwork of surveys that schools had been using. 

0 

Furthermore, with the Model Survey as its centerpiece, the Additional Clarification 

reorganizes and focuses the OCR's pre-existing and vague Prong Three guidance to create a 
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concise and practical road map to compliance with each element of Prong Three. Most notably, 

the OCR provides specific guidance for how schools should administer the Model Survey and 

states that, if a school properly follows the OCR's guidance in administering the Model Survey, 

then the OCR will defer to the Survey's results. Thus, the Model Survey carries a presumption 

of accuracy if it is properly administered according to the OCR' s dictates. 

The Additional Clarification also provides a straightforward, mathematical method for 

measuring Model Survey results - a new objective component for measuring compliance under 

Prong Three. 

Of course, the Additional Clarification provides that schools retain flexibility in the ways 

that they can comply with Title IX. Thus, schools are free to continue to monitor other 

indications of interest for purposes of demonstrating Prong Three compliance. The Additional 

Clarification also provides guidance in this regard, outlining requirements for alternative survey 

mechanisms. 

Conducting the Model Survey is the first, and potentially dispositive, step under the 

OCR's recommended approach to Prong Three compliance. If the Model Survey, or another 

interest-measuring mechanism, demonstrates that requisite interest exists, the Additional 

Clarification then provides further guidance on the assessment process that must take place to 

gauge whether there is sufficient ability to sustain an intercollegiate team in that sport 

Finally, the Additional Clarification clarifies a few issues of Title IX enforcement. For 

example, although the burden of proof in an OCR investigation has always been on the OCR, the 
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OCR's prior guidance led to some confusion. See 8 Vand. J. Ent. & Tech. L. at 33 ns.134-135. 

That issue has now properly been put to rest. 

For further information about the strengths of the Additional Clarification, I refer you to 

our article. 

The Additional Clarification, however, is not without its weaknesses. 

Much of the public criticism of the Additional Clarification relates to the fact that it 

permits the Model Survey to be distributed via email. Much of this criticism is unfounded when 

viewed in light of the OCR's requirements for Survey administration, but it nonetheless reflects 

an area of the Additional Clarification that could be improved upon. 

The Additional Clarification requires that the Model Survey be administered "in a 

manner that is designed to generate high response rates." Additional Clarification at 7. The 

Additional Clarification then provides two examples of Model Survey distribution methods that 

are designed to generate high response rates. First, the OCR suggests that the Model Survey be 

administered in a way that requires all students to respond to it, such as by incorporating it into 

the mandatory class registration process. Second, the Additional Clarification also 

acknowledges that a school may administer the Model Survey to its students by "send[ing] an 

email to the entire target population that includes a link to the Model Survey." Id. If this email 

method is used, however, the OCR requires that ''the school [have] accurate email addresses, 

[that] students have access to email, and [that] the school [talce] reasonable steps to follow-up 

with students who do not respond." Id. If a school fails to take reasonable follow-up steps, its 

Model Survey results will not be deemed reliable by the OCR. Furthermore, the OCR will 
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assume that nonresponses to the Model Survey are indicative of a lack of interest only "if all 

students have been given an easy opportunity to respond to the census, the purpose of the census 

has been made clear, and students have been informed that the school will take nonresponse as 

an indication of lack of interest." Id. at 6. 

Although the follow-up requirements associated with an email distribution of the Model 

Survey must be read in the context of the other Additional Clarification safeguards that attempt 

to ensure reliability in the Model Survey results, the vagueness of.the follow-up requirement has 

contributed to the criticism of the Additional Clarification. Although the OCR strives to allow 

schools flexibility in the administration of their Title IX programs, this is an area where more 

specific guidance might have been appropriate. Alternatively, it may be advisable for a school to 

employ a mandatory-response method of administration, rather than employing the email 

distribution method, so as to avoid this criticism. 

Another criticism of the Additional Clarification is that it allows for Model Survey results 

to be dispositive with respect to the measurement of unmet interest. Although the Additional 

Clarification does not call for ignoring other indications of interest, that is how some have 

construed the Additional Clarification. The OCR' s premise, however, seems to be that a 

properly-administered Survey that generates a high response rate will necessarily pick up most 

other potential indications of interest on campus. This seems to be a reasonable premise if the 

Survey indeed is properly administered and generates a high response rate. Nonetheless, the 

OCR may have been able to avoid much of this criticism if it had encouraged the consideration 

of other indications of interest in the Additional Clarification along with the Model Survey. 
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Additionally, just as with prior guidance issued by the OCR and others, the Additional 

Clarification is vague in some areas. The OCR's continuing goal is to maintain institutions' 

flexibility and control over their athletic programs, but that continues to lead to some ambiguity 

under Prong Three with regards to the sufficiency of certain compliance efforts. See, e.g., 8 

Vand. J. Ent. & Tech. L. at 25 n.105 & 26 n.110. 

There may be other areas in which the Additional Clarification could be improved, and 

some of these are included in our article. 

Question No. 2: Some key findings from the Model Survey and the ways in 
which (a) OCR and (b) colleges and universities have made used of the survey 
data. 

Schools have not been publicly disclosing their use of the Model Survey. It appears that 

few schools to date have taken advantage of the Model Survey. 

That is unfortunate because the OCR' s new guidance may help a number of schools with 

their compliance efforts. As of the 2004-2005 school year, less than 15% of the Division I-A 

schools could objectively demonstrate their compliance with Title IX, according to Chronicle of 

Higher Education research.1 Furthermore, approximately two-thirds of the schools investigated 

by the OCR between 1992 and 2002 attempted to rely on Prong Three for their compliance 

1 This statistic is measured by strict proportionality. Only 17 of 120 schools investigated by the Chronicle for the 
2004-2005 school year could show that their ratio of female athletes met or exceeded their ratio of women within the 
student body. Once schools strive to achieve substantial proportionality-which is permitted wider the law - they 
move into a more subjective area of compliance. Furthermore, compliance with Prong Two and Prong Three is 
entirely subjective under pre-2005 guidance. The foregoing is not meant to suggest that any schools are not in 
compliance with Title IX, but is merely intended to highlight the absence of demonstrable evidence available to 

• schools under most methods for compliance with Title IX. Without the legal protection of a measurable Prong One 
safe harbor, such schools are exposed to the possibility of OCR investigations and litigation as to their subjective 
compliance efforts - with no guarantee that even their good faith attempts at compliance would be considered 
sufficient by OCR investigators or courts. The Additional Clarification provides additional guidance for obtaining 
compliance with the law and provides at least one objective measure for demonstrating compliance that the OCR 
will presume to be accurate. 

. I 
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efforts. For schools that are not demonstrably in compliance with Prong One, and especially for 

those schools attempting to rely on Prong Three, the Additional Clarification provides guidance 

that could help them achieve and demonstrate compliance with Title IX and obtain assurance 

from the OCR as to when compliance has been achieved. 

Question No. 3: The extent to which each of the three prongs are used by 
colleges and universities to demonstrate compliance with Title IX since 1979 till 
the Department of Education's new guidance of March 17, 2005, and the degree 
to which colleges and universities have shifted, if any, to the new guidance since 
that date. 

According to the data supplied by the OCR to the National Center for Education 

Statistics, between 1992 and 2002, the OCR investigated 130 schools for Title IX compliance, of 

Q which only thirty-six schools were able to demonstrate compliance with Prong One and a mere 

eight with Prong Two. User's Guide at 3. Thus, approximately two-thirds of the schools 

investigated (86 out of 130) sought to demonstrate their compliance with Title IX under Prong 

Three. Id. Of these, approximately three-fourths of the institutions (67 out of 86) did so by 

means of a student interest survey. Id. 

0 

Further, according to the Chronicle of Higher Education, for the 2004-2005 school year, 

less than 15% of the Division I-A schools it investigated (17 out of 120) could demonstrate 

compliance with Title-IX-when measured by strict proportionality~ • 

To my knowledge, colleges and universities have not shifted to any significant degree to 

the guidance offered in the OCR's 2005 Additional Clarification. For many of the schools 

currently relying on Prong Three, this may not be a wise decision. Such schools must measure 

and fully accommodate the athletic interests of the underrepresented gender in any event to 1 
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comply with Prong Three. Through the Additional Clarification, such schools were given a 

better-defined and more objective method for measuring compliance and reaching a Prong Three 

safe harbor- and gaining the OCR's deference that it had, indeed, been reached. Further, for 

those schools employing some survey mechanism to measure interest, there seem to be few 

reasons not to substitute the Model Survey, which was designed by expert statisticians based on 

the best practices and collective learning of the various schools over a decade of Title lX 

enforcement. Finally, such schools retain the flexibility to implement the Additional 

Clarification along side other compliance efforts, such as monitoring the other indicia of student 

interest outlined in the 1996 Clarification. 

Question No. 4: If the new guidance has made it easier for colleges and 
universities to demonstrate compliance with Title IX compared to prong one and 
to prong two and if compliance with Title IX has generally improved over time, 
particularly since the new guidance's introduction. 

I believe that the Additional Clarification has made it easier for colleges and universities 

to demonstrate compliance with Title IX as compared to Prong Two, which remains entirely 

subjective. Although demonstrating compliance with Prong One is more objective and 

straightforward, achieving Prong One compliance can be onerous because it often requires the 

addition or elimination of teams. 

As compared to the pre-2005 guidance on Prong Three, the Additional Clarification has 

provided a more demonstrable and objective path to compliance, as discussed above and in our 

article. Under the Additional Clarification, schools now have an objective way to demonstrate 

their compliance with Prong Three and. a roadmap for proving compliance with the other 
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components of Prong Tirree. Although Prong Three remains subjective in many ways, it may be 

more feasible for many schools to comply with Prong Three under the Additional Clarification. 

Question No. 5: If the cost of using the new guidance (such as staffing) to show 
compliance is the same, higher, or lower than that of using prong one or prong 

·-- two for (a) OCR and (b) the institutions. 

It is difficult to assess the costs of following the Additional Clarification as compared to 

compliance under Prong One or Prong Two, because each prong provides various ways of 

complying with the law. For example, a school could choose to add a new team to comply with 

any of the prongs, such as: (1) to improve its proportionality ratio under Prong One; (2) to 

expand opportunities for its female students to compete in varsity athleti'cs under Prong Two; or 

Q (3) in response to a showing of unmet interest under Prong Three. 

0 

As discussed in our article, the costs to a Prong 1bree school of implementing a Model 

Survey should not be materially greater than other efforts they are required to take under any 

non-Model Survey effort to comply with the law. See, e.g., 8 Vand. J. Ent. & Tech. L. at 36-37. 

I hope that these responses are helpful to the Commissioners as they prepare for the May 

11 briefing. Please let me know if you have any questions about the matters contained herein or 

any other matters before May 11. Otherwise, I look forward to seeing you then. 

Very truly yours, 

W~A G---
Daniel A. Cohen 

DAC/cm 
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Re: "Title IX Athletics: Accommodating Interests and Abilities" 
U.S. Commission on Civil Rights 

Dear Mr. Marcus: 

Thank you for the recent opportunity to address the U.S. Commission on Civil Rights at 

its May 11 briefing on "Title IX Athletics: Accommodating Interests and Abilities." 

This letter is intended to supplement my pre-briefing statement in light of the discussion 

at the briefing regarding comparisons between the Additional Clarification and the 1996 

Clarification. 

• The Additional Clarification and the 1996 Clarification are not inconsistent. Like the 

1996 Clarification, the Additional Clarification provides guidance for how schools can measure 

the athletic interests of their students. 

The 1996 Clarification assumes that schools will only use non-robust survey mechanisms 

to gauge the interests of their students. In that scenario, schools would have to monitor several 

other measures of interest in order to ensure that evidence of interest will not be overlooked. The 

Additional Clarification provides schools with an option of using a survey mechanism that, if 

properly administered, should prevent the interests of current or admitted students froin being 



0 

0 

0 

ROGERS & HARDIN 
A LIMITED l.ll'BILfn' PARTNERSHIP 

Mr. Kenneth L. Marcus 
June 1, 2007 
Page2 

overlooked. Thus, most other ways of monitoring student interest, including those delineated in 

the 1996 Clarification, are unnecessary under the Additional Clarification - but they need ·not be 

ignored by schools or be considered to be inconsistent with the Model Survey approach.1 

With respect to Prong Three, the 1996 Clarification emphasizes that "institutions have 

flexibility in choosing a nondiscriminatory method of determining athletic interests and abilities 

provided they meet certain requirements." Those requirements include "that an institution's 

assessment [of interest] should reach a wide audience of students and should be open-ended 

regarding the sports students can express interest in, [but] OCR does not require elaborate 

scientific validation of assessments.,, Moreover, "[t]hese assessments may use straightforward 

and inexpensive techniques, such as a student questionnaire or an open forum." 

In other words, the 1996 scheme for compliance assumes that a wide array of anecdotal 

evidence will need to be collected because only non-scientific questionnaires and the like will be 

used to gather direct evidence of interest. In this regard, the 1996 Clarification lists a number of 

factors that schools can monitor for evidence of unmet interest: 

• [1.] requests by students and admitted students that a particular sport be added; 

• [2.J requests that an existing club sport be elevated to intercollegiate team status; 

• [3.] participation in particular club or intramural sports; 

Arthur L. Coleman, who served as deputy assistant secretary for civil rights in the department under President 
Clinton and helped write the 1996 Clarification, said "Broadly speaking, this [the 2005 Additional Clarification] 
tracks precisely with what OCR put out in 96 in terms of its clarification. The material shift here is less one about 
substantive legal standards than issues of evidence." Welch Suggs, New Policy Clarifies Title IX Rules for Colleges; 
Women's Group Objects, CHRON. HIGHER EDUC., April 1, 2005, http://chronicle.com/weekly/v51/i30/30a0470l. 
htrn. 
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• [4.] interviews with students, admitted students, coaches, administrators and 

others regarding interest in particular sports; 

• [ 5.] results of questionnaires of students and admitted students regarding interests 

in particular sports; and 

• [6.] participation in particular in interscholastic sports by admitted students. 

The 1996 Clarification also calls for the monitoring of participation rates in local high 

schools and other indirect indicia of interest, but the Clarification itself minimizes the importance 

of such factors: "While these indications of interest may be helpful to OCR in ascertaining likely 

interest on campus, particularly in the absence of more direct indicia, an institution is expected to 

meet the actual interests and abilities of its students and admitted students."2 

With respect to the six main factors outlined in the 1996 Clarification, the monitoring of 

at least three of them should be unnecessary if the school administers a robust interest survey that 

generates a 100% response rate. The fifth factor - questionnaires - essentially duplicates the 

function of a survey. And the first factor and part of the fourth factor3 relate to students 

expressing their interests, which is exactly what a well-administered survey is designed to gather. 

The second factor from the 1996 Clarification is fully preserved in the Additional 

Clarification. The Additional Clarification states that the OCR will not presume Model Survey 

results to be controlling in the face of "other direct and very persuasive evidence of unmet 

2 The Additional Clarification does not speak to the inclusion or exclusion of such factors because they are 
outside of the requirements of the law - they do not pertain to the interests and abilities of current or admitted 
students. 
3 The remaining parts of the fourth factor - "interviews with ... coaches, administrators and others" - provide 
only indirect evidence of the interests of current or admitted students. Such indirect evidence may be helpful in a 
school's analysis, but it may be considered unnecessary if the school has collected direct evidence of the interests of 
100% of its students via the"Model Survey. 
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interest," which expressly includes "a petition from an existing club team for elevation to varsity 

status." 

Accordingly, the only material differences between the 1996 and 2005 guidance relate to 

the monitoring of participation in club or intramural sports by current students and participation 

in interscholastic sports by admitted students. These are important factors that schools may to 

continue to monitor regardless of whether they follow the Additional Clarification. But these 

factors, which were not dispositive under the 1996 Clarification, should be secondary to a well

administered survey .4 For example, one would assume that, if students participating on an 

intramural team wished to participate at the varsity level, they would say so when they register 

for classes and are required to take the Model Survey. 

I hope that this additional information is helpful to the Commissioners, and thank you 

again for the opportunity to address them. Please let me know if you have any questions about 

the matters contained herein or any other matters in connection with the briefing. 

Ve~yours, 

/~4~ 
Daniel A. Cohen 

4 See. e.g .. OFFICE FOR CIVIL RIGHTS, U.S. DEP'T OF EDUC., RESPONSE TO THE SENATE 
COMMITTEE ON APPROPRIATIONS INTERCOLLEGIATE ATHLETICS: ADDITIONAL FACTORS 
CONSIDERED BY POST-SECONDARY INSTITUTIONS 8 (March 17, 2006): 

.. Although both surveys and additional factors may be used to measure interest and ability, we 
found almost no actual conflicts between the data from each of these assessment tools [in 
connection with the OCR's analysis of its case files for the use of surveys by schools between 
1992 and 2002] .... Specifically, we did note three cases in which the survey found unmet 
interest, but the additional factors did not, and a single case in which the survey did not find 
interest, but the additional factors did indicate interest. ... In the single instance in which the 
survey did not indicate sufficient interest, the survey was based on a very low response rate of 
less than 1 %." 
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. Jessica Gavora is a Washington, DC writer with clients 
including the former Speaker of the Ho.use Newt Gingrich and the 
College Sports Council. Previously, she was the senior speechwriter 
to Attorney General Alberto Gonzales. Under Attorney General John 
Ashcroft, Ms. Gavora was chief speechwriter and a senior policy 
advisor at the Department of Justice. She is also the author of Tilting 
the Playing Field: Schools, Sports, Sex and Title IX, published in 
May, 2002 by Encounter Books. 

Prior to joining the Justice Department, Ms. Gavora was a 
Washington-based freelance political speechwriter and writer. 
Candidates and elected officials for whom Ms. Gavora has penned 
speeches are Senator and former presidential cand1date Lamar 
Alexander, former Senator Spencer Abraham and presidential 
candidate Senator John McCain. 

In addition to writing for a variety of governmental and 
nongovernmental clients, Ms. Gavora has written extensively on 
politics, culture and public policy under her own byline. Her articles 
have appeared in the Wall Street Journal, The Los Angeles Times, 
The Washington Post, The Weekly Standard, USA Today, National 
Review, Policy Review and 1he Women's Quarterly. 

Prior to becoming a full-time writer, Ms. Gavora was the 
Director of the Play Fair Project of the Independent Women··s Forum. 
She was also the editor of Philanthropy magazine, a quarterly 
publication devoted to the politics and policy of giving. From 199'5-
1996 she was the director of programs at the New Citizenship 
Project, a Washington, QC public policy group. From 1993-19"95 she 
was an associate editor at The Hotline, a daily online political news 
report. She began her career as legislative assistant and later deputy 
press secretary to her home state senator, Frank Murkowski of 
Alaska. 



Ms. Gavora received her masters degree in American foreign 
policy and international economics from the Johns Hopkins School of 
Advanced International Studies (SAIS) in 1993. She is a graduate of 
Marquette University with degrees in political science and journalism. 

She was born in Fairbanks, Alaska and has eight brothers and 
si$ters and fifteen nieces and nephews. She lives in Washington with 
her husband, daughter, and dog, Cosmo. 

0 



0 

0 

0 

Statement Before the United States Civil Rights Commission 
May 11,2007 

Jessica Gavora 

Thank you for the opportunity to be here. My name is Jessica Gavora. I am Vice 
President of the College Sports Council and the author of Tilting the Playing Field, a 
2003 book on Title IX. I appreciate this opportunity to have my views heard. 

It is gratifying to me, after more then ten years of studying, writing about and 
commenting on Title IX, that we are here today talking about the issue that is at the heart 
of Title IX in athletics, and that is interest. 

In 35 years of the existence of this law, little serious attention has been paid to the subject 
of interest. 

For over a decade now, Title IX compliance has been based on a very different standard: 
statistical proportionality. The triumph of statistical proportionality - the argument that, 
absent discrimination, men and women would play athletics at the same rate - has been 
achieved not by proving that men and women have iqentical interests - the data on 
participation and interest fall far short of that. It has been achieved by making the whole 
question of interest irrelevant to Title IX compliance. 

As you know, statistical proportionality demands that schools manipulate their athletic 
programs so that their gender ratio matches that of their full-time, undergraduate student 
population. In this way, proportionality ignores student interest in sports in favor of an 
arbitrary numerical formula. No other opportunity in education - be it in the education or 
engineering departments, or in drama or dance programs - is apportioned this way. Even 
accommodations that are segregated by sex, like student housing, are apportioned in 
accordance with student interest. 

And this brings me to the commission'~ first question, that of the strengths and 
weaknesses of the 2005 Model Survey. It's strength-perhaps its only strength-is that 
for the first time in a decade it reintroduces the notion that government should view 
women as thinking, discerning individuals capable of expressing and acting on their 
interests when judging an institution under Title IX. 

The 2005 policy clarification was an attempt to respond to a long expressed desire on the 
part of well meaning college administrators for more specific guidance on how to comply 
with Prong Three - the interests test- of the so-call Three Part Test of Title IX 
compliance. 

Prong Three asks that schools "demonstrate that the interests and abilities of the members 
of [the underrepresented] sex have been fully and effectively accommodated by the 
present [athletic] program." For decades schools have complained that the gover:nment's 
guidance for demonstrating compliance under Prong Three has been vague and 
subjective. In 2006 the Clinton Department of Education promised to provide clarity but 



never did. And in 2003 the President's Commission on Opportunity·in Athletics 
unanimously adopted a resolution calling on the Office for Civil Rights to investigate 
ways for schools to show compliance under.Prong Three through interest surveys. 

And so in 2005 the Department of Education made good on these promises and provided 
guidance to allow schools to'become more compliant with the law. But the reaction by 
the Model Test's critics has been curious to say the least. 

Groups like the Women's Sports Foundation and the National Women's Law Center have 
long insisted that there are three equally valid ways to comply with Title IX, and that 
assessing the interests of women is in fact one of them. And yet their reaction to the 
Model Survey has been to refute interest as a measure of compliance on two fronts. They 
have argued, first, that women's interests cannot be discerned, and second, even when 
discerned, fulfilling the interests of women on campus is insufficient to comply with Title 
IX. • 

On the first objection, two prominent defenders of the Title IX status quo wrote that 
surveys can't gauge men's and women's relative interest in sports because "culturally, 
men are simply more likely than women to profess an interest in sport." Women, on the 
other hand, "are less likely to profess an interest in sports, even if they are interested!" 

In other words, women are as interested in sports as men, they just can't bring themselves 
to admit It. 

The critics' second objection to the Model Survey is that surveying current students' 
interest in athletics only serves to freeze a school's sports program in the status quo. The 
theory is that women who are interested in a particular sport will not attend an institution 
that does not already offer that sport. 

There is some merit to this argument. But the remedies suggested by critics are so broad 
and ill-defined that they serve to ret~ Prong Three to it's previous, vague and 
unworkable status. The critics demand that in addition to the survey; schools also consult 
with local club sports, youth coaches, high schools, junior high schools and elementary 
schools as well as consider "national trends" in determining women's opportunities. The 
amorphousness and scope of this requirement serves to put Prong Three compliance once 
again out of reach of w~ll-meaning administrators, and guarantees that their lawyers and 
Title IX consultants will continue to advise them to adhere to strict proportionality. 

And her~ the role of the National Collegiate Athletic Administration deserves some 
scrutiny. Like many of the single issue critics of the Model Survey, the NCAA has long 
maintained that measuring and fulfilling interest is a valid method of compliance with 
Title IX. But the NCAA bears a burden that the National Women's Law Center does not: 
it exists to represent the interests of all collegiate athletes, not just female athletes. And 
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yet it has objected to the government's attempt to provide the guidance its member Q 
institutions have long requested. And its objections have been expressed with the same 
vehemence and in identical language to the objections of the special interest groups. The 
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reason why, it turns out, is no mystery. On April 2, 2005 -just days after the Model 
Survey was announced - NCAA President Myles Brand made a remarkable admission to 
the Washington Post. Referring to the Model Survey, Brand said, "Whether that will be 
tested in court or some other way, we're waiting to see what the Women's Law Center 
and others might do. We're supportive of their actions." 

Groups like the Women's Sports Foundation and the NWLC have been clear in their 
expressions of support for the status quo in Title IX enforcement. Indeed, their only 
objection is that the statistical proportionality standard is not applied aggressively 
enough. This is their right as special interest groups. But what is the responsibility ofthe 
NCAA? In just the past year alone, hundreds of athletes - at Rutgers, James Madison, 
Ohio University,. Butler, Clarion, and Slippery Rock- have lost their opportunity to 
compete in full or in part due to Title IX. Does the NCAA support this status quo? 

Which brings me to the Commission's second question: No school, to my knowledge, 
has used the Model Survey to demonstrate compliance with Title IX. They haven't 
because the NCAA, which periodically examines its member institutions for their 
commitment to "gender equity" has told them expressly not to. And they haven't 
because the interest groups which routinely sue colleges and universities under Title IX 
have publicly deemed the Model Survey an illegitimate and illegal tool, promising still 
more lawsuits for the brave administrator who dares use the survey. 

But more important than the public relations and legal campaign that has been mounted 
against its use, the Model Survey is a very iimited tool for schools seeking to demonstrate 
Title IX compliance for this reason: It depends on Prong Three and Prong Three is itself 
flawed. 

Remember that Prong Three applies only in cases where schools have not reached 
statistical proportionality. For these schools, it requires that they only accommodate the 
interests of the "underrepresented sex" -in virtually all cases women. The unmet interest 
of men is not considered. 

So if a school that has not reached statistical proportionality surveys its students and finds 
some unmet interest on the part of women and massive unmet interest on the part of men, 
it is obljgated only to fulfill the women's interest. Or if the same school feels that its 
current program doesn't extinguish but equally accommodates the interests of both sexes, 
it is again obligated only to act on the unmet interest of women. What's more, a school 
that is not proportional and has a women's club team that requests varsity status
regardless of how many men's teams,request the same-must accommodate that interest 
and that interest only. 

James Madison University is a case in point. Last fall, James Madison offered 28 athletic 
teams to its students - 13 for men and 15 for women. But it's female student population 
was 61 percent and growing and its athletic rosters couldn't keep pace. JMU was in no 
position to add women's teams. But the Model Survey offered no protection for its CJ existing teams. When two women's club teams petitioned for varsity status, JMU was 



forced to achieve statistical proportionality by cutting ten teams, seven for men, two for 
women and one co-ed team. 

The College Sports Council has proposed a remedy for the absurd, senseless loss of 
opportunity that is occurring under- Title IX today. It is a small change, not to the law but 
to the implementing regulations, that will return Title IX to its original, anti
discrimination purpose, protect the gains of women,_ and above all, reflect the interests of 
students in athletics whenjudging·an institution on its adher:ence to the law. 

I 

A survey instrument, such as the Model Survey, could be modified in a clear, specific and 
achievable way to in~orporate the interests of a school's prospective students. The 
College Board, for instance, collects data on athletic interests as part of the administration 
of the SAT. The survey could incorporate the data from all students who send their test 
results to a school. 

Then, Prong Three should be modified from its current requirement that only the interests 
of the underrepresented sex be accopimodated, to a requirement that schools equally 
accommodate the interests of both sexes. Under this change, the results of the survey 
become the "qualified pool" against which a new proportionality standard is measured. 
So if a school finds that 40 percent of its current and prospective students who are 
interested in athletics are women, it would apportion 40 percent of its opportunities to 
women. In this way, students who shouldn't be considered in a disparate impact 
determination of discrimination - such as older students, students with families, and 
students who simply lack the interest and ability to compete .in sports - would rightly be 
excluded. 

Members of the Commission, I could go on, but my time is expired. I will conclude by 
saying that speaking for both myself and the College Sports Council, we wholeheartedly 
support of.the spirit and intention of Title IX. We believe that with the changes that I 
have just described, the law will be preserved and protected for new generations of 
American athletes, both men and women, girls and boys. 

Thank you. 
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Department of Education, Office for Civil Rights: Documents and Related Materials 

US Department of Education, Office for Civil Rights, Additional Clarification of 
Intercollegiate Athletics Policy: Three-Part Test-Part Three, March 17, 2005 
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Department of Education, Office for Civil Rights: Documents and Related Materials 

1. US Department of Education, Office for Civil Rights, Additional Clarification of 
Intercollegiate Athletics Policy: Three-Part Test-P-art Three, March 17, 2005 

2. National Center for Education Statistics, User's Guide to Developing Student 
Interest Surveys Under Title IX, March 2005 

3. National Institute of Statistical Science, Title IX Data Collection: Technical 
Manual for Developing the User's Guide 

4. US Department of Education, Office for Civil Rights Response to the Senate 
Committee on Appropriations-Intercollegiate Athletics: Additional F~ctors 
Considered by Post-Secondary Institutions, March 17, 2006 
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NCAA Data Analysis Research Network 
Report on Recent Title IX Clarification 

At its May 24-25, 2005 meeting, the NCAA Data Analysis Research Network (DARN) . 
was asked to review a recent Department of Education Clarification related to Title IX 
which allows institutions to gauge the interests of female students by conducting an e
mail survey. The Clarification also allows schools to treat a lack of response to the 
survey as a lack of interest in playing additional sports. 

The members of DARN reviewed the clarification without regard to political or 
ideological concerns; they were simply interested in assessing the survey methodology 
from a scientific perspective. They also did not review or comment on the survey 
instrument, itself However, the members of DARN were unanimous in the opinion that 
the methodology for distributing and analyzing the survey and the responses as stated in 
the Clarification is scientifically unsound and inappropriate. Specific concerns raised by 
the group include: 

1. Surveys conducted by e-mail are subject to poor response rates and significant 
response bias. This was seen as an inappropriate methodology to use for such a 
sensitive topic. 

2. Assuming a non-response is akin to a response that the student is not interested in 
something is highly questionable. As an example of the· flaws in this 
methodology, the members of the committee pointed out that one could envision 
the survey as written from the opposite perspective. That is, the respondents 
would be asked if they did not want to participate in a given sport. Would it then 
be appropriate to assume that non-respondents were all highly interested in 
participating? The committee members did not believe so, and felt this was the 
most compelling flaw in the method. 

3. The members of DARN felt that surveying only current students would leave a 
large g~p in knowledge related to future potential students for a given institution. 
When the NCAA developed a similar survey in the late 1980s, a great deal of 
attention was paid to identifying the population from which the institution draws 
potential students and making significant efforts to survey secondary school 
students in those areas. Without this population represented, all survey results 
related to interests of the student body are suspect. 

For these reasons, the NCAA Data Analysis Research Network concurs with the 
resolution adopted by the Executive Committee and urges the NCAA research 
Committee to suggest to NCAA members that they decline use·ofthe procedures set forth 
in the March 17, 2005, Additional Clarification, and urge the Department of Education 
and federal policymakers to rescind the Additional Clarification and to honor the 
Department's 2003 commitment to strongly enforce the standards of long-standing Title 
IX athletics policies. 



NCAA EXECUTIVE COMMITTEE RESOLUTION 

Whereas the United States Department of Education, without notice or 
opportunity for public input, issued an "Additional Clarification oflntercollegiate 
Athletics Policy: Three-Part Test- Prong Three," on March 17, 2005, which Clarification 
allows schools to gauge female students' interest in athletics under the third prong of the 
three-part test by conducting an e-mail survey and further allows schools to treat a lack of 
response to the survey as a lack of interest in p·laying additional sports; 

Whereas the Additional Clarification is inconsistent with the 1996 Clarification 
and with basic principles of equity under Title IX because it, among other problems (a) 
pennits schools to use surveys alone, rather than the factors set forth in the 1996 
Clarification, as a means to assess female students' interest in sports; (b) conflicts with a 
key purpose of Title IX - to encourage women's interest in sports and eliminate 
stereotypes that discourage them from participating; ( c) allows schools to restrict surveys 
to enrolled and admitted students, thereby permitting them to evade their legal obligation 
to measure interest broadly; (d) authorizes a flawed survey methodology; (e) shifts the 
burden to female students to show that they are entitled to equal opportunity; and (f) 
makes no provision for the Department of Education to monitor schools' implementation 
of the survey or its results; 

Whereas for these reasons, the Additional Clarification provides the opportunity 
to evade the legal obligation to provide equal opportunity in sports and violates the 
Department's 2003 commitment to strongly enforce long-standing Title IX standards; 

Now, therefore, be it RESOLVED that: 

(1) NCAA members are urged to decline use of the procedures set forth in 
the March 17, 2005 Additional Clarification and abide by the standards 
of the 1996 Clarification to evaluate women's interest in sports under 
the third prong of the three-part test, which standards anticipate the use 
of a multiplicity of tools and analyses to measure that interest; 

(2) The ·NCAA Executive Committee, on behalf of its members, NCAA 
members urges the Department of Education and federal p0licymakers 
to rescind the Additional Clarification and to honor the Department's 
2003 commitment to strongly enforce the standards oflong-standing 
Title IX athletics policies, including the 1996 Clarification. 
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The Honorable Margaret Spellings 

0 May6,2005 
-~ Page No. 2 

We are attaching a resolution passed by the NCAA Executive Committee on April 28, which we 
hope will be helpful to you in understanding the issues created for those of us on college 
campuses. We would welcome an opportunity to discuss ways that the NCAA may assist you in 
ensuring that Title IX meets its original intent to provide opportunities for the under-represented 
gender and not discriminate on the basis of sex. 

Sincerely, 

Myles Brand 
NCAA President 

MB/CAC:ks 

Attachment 

Sincerely, 

Carol A. Cartwright 
Chair, NCAA Executive Committee 
President, Kent ~tate University 

0 cc: NCAA Committee on Women's Athletics 
J ' Selected NCAA Staff Members 
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VIA FACSIMILE 

The Honorable Margaret Spellings 
Secretary, U.S. Department of Education_ 
400 Maryland Avenue, S.W. 
Washington, D.C. 20202 

Dear Secretary Spellings: 

May 6, 2005 

On behalf of the NCAA membership, we are writing in response to the recently 
announced Additional Clarification of Intercollegiate Athletics Policy: Three Part 
Test - Part Three." • 

As we expect you know, the NCAA is a membership organization of 1,028 
colleges and universities and governs intercollegiate athletics nationally. 
Providing positive educational experiences for student-athletes, male and female, 
is the mission of the NCAA and Title IX is •critical to that goal. 

We appreciate your commitment to Title IX and therefore would like to share 
with you concerns that were expressed by the NCAA Executive Committee and 
divisional boards, which are the NCAA leadership bodies composed of university 
presidents, at their April 28, 2005, meetings. 

The presidents identified several components of the Additional Clarification that 
conflict with the goals of Title IX and that are contrary to sound research 
practices. Among our concerns, we believe that an Internet survey is a poor tool 
to determine interest, and it is unreasonable to expect a high rate of return since 
students are bombarded with Internet and e-mail surveys. In fact, a 10 percent 
return on such a survey would not be uncommon. That inadequacy is 
compounded by counting non-responders as among those uninterested in athletics 
participation. 

In the past 33 years, since the passage of Title IX, we have seen significant 
progress in the numbers of women participating in intercollegiate athletics, but 
women still only have 42 percent of participation opportunities on our campuses, 
although they comprise 53 percent of student bodies on average and receive only 
36 percent of athletics department finances. Had this new clarification been in 
effect in 1972, these numbers would be even lower than they are now as a result 
of historical biases against women in sports. It would be inappropriate to allow 
for anything that could stymie the growth of women's sports as we believe the 
new clarification might do. 

National Colleg•iate Athletic A-ssociation 

An association of over 1,20? members serving the student-athlete 
Equal Opportunity/Affirmative Action Employ_er 
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compared with sports clubs and intramurals, both of which should be evaluated for equity 
separately. 

In a perfect world, Title IX would not be necessary. There would be resources and will 
enough to do the right thing and meet everyone's needs. Social legislation exists, of 
course, because we do not live in that perfect world. Even with more than 3 5 years of 
experience and the examples of the several hundred thousand female student-athletes 
who have benefited from increased athletics participation for women, equity has yet to be 
achieved~ NCAA and campus leaders, who are c9mmitted to equity for female and male 
students and are charged with athletics program administration, have uniformly expressed 
concerns about the 2005 Clarification. I hope these comments will result in better 
understanding of the weaknesses of the 2005 Clarification and why it should be 
withdrawn. In July 2003 after more than a year of work by the Commission on 
Opportunity in Athletics, Secretary of Education Rodney Paige announced that Title IX 
policies would not be changed and that Title IX would be more strongly enforced. 
Commitment to Title IX compliance by colleges and universities and strong enforcement 
by OCR are tlie steps that must be taken moving forward. Thank you for your attention 
to this important legislation. 
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3. The extent to which each of the three prongs are used by.colleges and universities 
to demonstrate compliance with Title IX since 1979 till the Department of 
Education's new guidance 6f March 17, 2005, and the degree to which colleges 
·and universities have shifted, if any, to the new guidance since that date. 

I am not aware of any statistics kept on how individual colleges and universities choose 
to demonstrate compliance with Title IX other than those provided by OCR after OCR 
reviews are done. The most recent figures that I have seen, which were collected prior to 
the 2005 additional clarification, suggested that 67 percent of the OCR institutions 
reviewed were using prong three for compliance, 27 percent were using prong one and 
six percent were using prong two. It is important to note that institutions may change 
which prong they are using at any time depending on philosophy, history, demographics, 
conference sports sponsored, interest in the regional area, shifting enrollment, etc. Based 
on informal inquiries of NCAA members, it does not appear that colleges and universities 
have shifted to the new guidance as they remain concerned about the flawed survey 
approach and other related factors. 

4. If the new guidance has made it easier for colleges and universities to demonstrate 
compliance with Title IX compared to prong one and to prong two and if 
·compliance with Title IX has generally improved over time, particularly since the 
new· guidance's introduction. 

Most university presidents, chancellors and athletics administrators believe that the new 
guidance inappropriately has made it easier to comply with Title IX, and thus not truly 
comply with the spirit and intent of the law to provide equal opportunity for the under
represented sex. The new guidance is viewed as a flawed means of compliance for the 
reasons stated previously. In addition, OCR's Clarification acknowledges thafthe Model 
Survey narrows the scope of OCR's analyses for interests and abilities. My 
understanding of the creation of the three part test is that it was intended to provide 
institutions flexibility in meeting the goals of Title IX, but not to make one prong a 
means for easier compliance, especially when the results are not consistent with the true 
spirit of providing equal opportunity. 

5. If the cost of using the new guidance (such as staffing) to show compliance is the 
same, higher, or lower than that of using prong one or prong two for (a) OCR and 
(b) the institutions. 

I am not aware of any statistics that could answer this question nor can one accurately 
compare costs of the respective prongs. If the intent is to do a survey and not truly meet 
the interests of the under-represented gender which the new guidance allows, a survey 
could be a very inexpensive way of compliance while actually ignoring the intent of Title 
IX. In addition, the 2005 guidance allows for programs where interest has been identified 
to initially meet that interest by providing intramural or club teams for a few years to 
assess ability. Such an approach, which obviously is less expensive, violates Title IX 
which states that intercollegiate athletics experiences are not to be substituted by or 
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use of a survey method that does not meet accepted professional standards for conducting 
this type of study. In addition, students have consistently indicated that they rarely, if 
ever, respond to online surveys. Oftentimes suc)l surveys .are filed in SP AM folders 
and/or totally ignored. The NCAA leadership and its membership strongly support the 
1996 Clarification which considers many factors in determining interest of the 
underrepresented sex and has urged the withdrawal of the 2005 additional clarification. 

Under the 2005 guidance, even if there was a favorable response from the under
represented sex indicating interest in sports not currently sponsored by the college or 
university, there would be many other conditions that would need to be present, including 
a demonstration of acceptable skill before an institution might add the identified sport 
team. Since the sport doesn't exist on the respective campus, there would be no coach to 
fairly evaluate skill level. Furthermore, this approach'-of sampling ignores the fact that 
athletics team members are recruited to a campus from regional or national pools of high 
school and community .college students. Sampling the existing student-population 
eliminates the input of students who potentially would have attended that university or 
college had their preferred sport been sponsored. The consistent and uniform opinion of 
college presidents, chancellors and athletics administrators is that the 2005 guidance is 
contrary to the original intent of Title IX in that it provides an incomplete means of 
measuring interest. 

2. Some key findings from the Model Survey and the ways in which (a) OCR and 
(b) colleges and universities have ma~e use of the survey data. 

I am not aware of how OCR has used the survey data but I do know that very few 
universities or colleges have acknowledged using the Model Survey. The 2005 
clarification is cwnbersome, c·on:fusing and unprecedented in length, detail and method of 
dii:;semination. It covers one part of one program component of the 13 program 
components reviewed for compliance under Ti.tie IX, but exceeds the length of OCR's 
166-page 1990 Title IX Athletics Investigator's Manual, which addresses all 13 program 
components. Furthermore, OCR warns institutions not to drop an existing, viable team if 
the Model Survey results show insufficient interest for that team, suggesting that such 
survey results are possible when a viable team exists, which raises questions about the 
Survey' s reliability. 

At various national meetings, NCAA members have been asked if they have used the 
2005 c;larification and almost no one has responded affirmatively. In one instance, a 
university administrator stated that she had used the survey not to measure unmet interest, 
but to get a sense of what sports might be most appropriate to add for the under
represented sex in the future. In order to increase the potential for a student response, a 
$10 gift certificate was offered to those responding. There was expressed concern that 
the gift certificate could be viewed as an inappropriate bribe and might not have produced 
honest responses. If 10,000 students (less than 50 percent of the total enrollment) 
responded, the survey process would have cost an additional $100,000 for the gift 
certificates. 
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Shortly after the additional clarification was issued on March 17, 2005, the NCAA 
Executive Cominittee, which consists of university presidents and chancellors 
representing all three divisions of the NCAA, and NCAA President Myles Brand 
reviewed the 2005 DOE's new guidance and found it to .be an inappropriate means of 
assessing interest and Title IX compliance. The Executive Committee and President 
Brand submitted a letter to Secretary of Education Margaret Spellings and issued a 
resolution distributed to the NCAA membership outlining the most glaring flaws of the 
2005 clarification. Both the letter and resolution are attached to this statement. The 
Department of Education's previous clarification _in 1996 acknowledged that surveys are 
to be one element of several measures that provide a thorough and complete evaluation of 
interest by women in sports participation. By contrast, the 2005 clarification proposes 
the survey as a sole method of measurement and is contrived to show that females are not 
interested in participation. These are strikingly different approaches, and the 2005 survey 
methodology permits institutional manipulation to prove disinterest - an approach 
contrary to the spirit and the 35-year history of Title IX. 

While I would like to believe that all universities are committed to equal opportunity and 
Title IX compliance, a review of Equity in Athletics Disclosure Act (EADA) data shows 
this is not the case. There is much work to be done to address the existing inequities. The 
reality is that 35 years after passage of Title IX, women still only receive 43 percent of 
athletics participation opportunities, 38 percent-of operating budgets and 33 percent of 
recruiting budgets. All this is despite the well-documented and burgeoning interest by 
women in sports since the passage of Title IX. At the high school level, participants have 
increased 10 fold and six fold at the college level as new opportunities have been 
provided and societal attitudes toward female participation in sports has improved. In 
2005-06, there were close to three million female high school student-athletes and 
180,000 collegiate female student-athletes. The pool of high school female student
athletes suggests that if more opportuniti~s were provided at the collegiate level, there 
would be a larger number of interested participants. 

The bottom line is this: Women are still the underrepresented gender in college sports 
and less funding is devoted to the support of women's programs. The spirit of Title IX 
with regard to athletics and other campus opportunities recognizes that participation has 
educational and life-developmental value for both men and women. The 2005 additional 
clarification provides an easy way for non-compliant institutions to claim compliance 
with prong three by merely administering an electronic survey that by its nature measures 
inattention or n.§g)ect as disinterest. The effect of this survey approach potentially would 
be to freeze participation opportunities at their current levei ·or worse to roll back the 
progress made over the last 35 years. 

One of the greatest weaknesses of this electronic survey approach is counting a non
response as a lack of interest. Researchers have repeatedly stated that a non-response is 
just that, a non-response, and should not be interpreted in any other way. Attached is a 
report from the NCAA Data Analysis Research Network, which consists of university 
faculty researchers throughout the country, identifying the flaws in the 2005 
Clarification. The overall tenor of that report is that .the 2005 Clarification allows for the 
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STATEMENT OF JUDITH M. SWEET 
NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

CONTRACTOR/CONSULTANT 
FORMER SENIOR VICE-PRESIDENT FOR CHAMPIONSHIPS 

AND EDUCATION SERVICES 
BEFORE THE 

CIVIL RIGHT'S COMMISSION 
MAY 11,2007 

I am Judith Sweet, and I currently serve as an Independent Contractor and Consultant for 
the National Collegiate Athletic Association (NCAA). For the previous six years I was 
NCAA Senior Vice President for Championships and Education Services. On behalf of 
the National Collegiate Athletic Association and its more than 1,200 member colleges, 
universities, conferences and affiliated organizations, I am pleased to have the 
opportunity to provide the Commission with information about the impact of Title IX on 
intercollegiate athletics; comments about the application of the law, particularly Prong 
Three of the Three Part Test; and any other· assistance wherever possible as you 
undertake your important review. 

I have been involved in intercollegiate athletics and higher education for more than 30 
years as an athletics director, faculty member and in leadership roles within the NCAA. 
During rriy tenure in the field of intercollegiate athletics, I have worked extensively on 
matters involving the growth of opportunitfes and advancement of both men and women 
in athletics. Through my work, I have se.en first-hand the commitment of the NCAA and 
many universities to promote equity and consequently the resulting strides that have been 
made in the-pursuit of gender equity on campuses and NCAA programs. I am pleased 
with the progress, excited about the future, but wary of efforts to undo more than three 
decades of work. The gap in opportunities and support remains significant for women and 
thus more needs to be done to ensure parity. The goals of Title IX are far from realized. 

Following are the questions provided by the Civil Rights Commission for comment and 
my responses. 

I. According to the Department of Education's (DOE's) March 17, 2005 guidance, 
if a college or university chooses prong three of the three-part test, it will be found 
to be in compliance with Title IX ''unless there exists a sport(s) for the 
underrepresented sex for which all three of these concJitions are met·: (1) unmet 
interest sufficient to sustain a varsity team in the sport(s); (2) sufficient ability to 
sustain an intercollegiate team in the spo~(s); and (3) reasonable expectation of 
intercollegiate competition for a team in the sport(s) within the school's normal 
competitive t!;:gion." The DOE guidance includes a Model Survey to measure 
student interests and abilities in intercollegiate varsity athletics. Please comment 

I 

on strengths and weaknesses of DOE's new guidance, including those of the 
Model Survey. 
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Judy Sweet joined the NCAA as Vice President for Championships and Senior Woman Administrator in 
January 2001. In 2003, she was promoted to Senior Vice President for Championships and Education 
Services. Prior to her work with the NCAA, Judy served as Director of Athletics at the University of 
California, San Diego beginning in 1975, when she became one of the first women in the nation selected 
to direct a combined men's and women's intercollegiate athletics program, until 1999 when she returned 
to a faculty position in Social Sciences at UC San Diego. During her tenure as athletics director, the 
UCSD Athletics Program involved 23 varsity teams; from 1981 until 1999, UCSD athletics teams won 26 
NCAA National Championships, 32 additional teams were National Finalists and 28 other teams had third 
place national finishes. In 1998, UCSD received the Sears Directors Cup for being the most successful 
athletics program in· NCAA Division Ill. In September 2006, Judy returned to San Diego w.here she is 
doing consulting work and. serving as an independent contractor for the NCAA. • 

A native of Milwaukee, Wisconsin, Judy is a graduate of the University of Wisconsin, Madison where she 
majored in Physical Education and Mathematics, and served as president of the Women's Recreation 
Association and national president of the Athletic and Recreation Federation of College Women. She 
earned a Master's of Science Degree from the University of Arizona, Tucson and a Master's of Business 
Administration Degree from National University, San Diego. Prior to her faculty appointment i:lt UC San 
Diego in 1973, she taught and coached at the University of Arizona and Tulane University. 

Judy was elected to a two-year term as membership President of the NCAA in January 1991 and was 
Secretary-Treasurer of the NCAA from 1989 to 1991, becoming the first woman to serve in each of those 
positions. She was Division Ill Vice President, the presiding officer of that division, from 1986-88. Her 
presidential responsibilities included presiding over the NCAA Administrative Committee, Council, and 
Executive Committee, and at the NCAA Annual Convention. She chaired the NCAA Budget Committee 
and the Special Advisory Committee to Review Recommendations· Regarding Distribution of Revenues. 
That committee was formed as a result of the successful negotiations with ·cBS Television personnel, 
which resulted in a seven-year television contract beginning in 1991, worth $1 Billion. Judy served as a 
member of the Negotiating Committee for that TV contract also. 

Judy's other NCAA Committee service was extensive, including the Subcommittee to Review Minority 
Opportunities in Intercollegiate Athletics, NCAA Foundation, and Gender Equity Task Force. She has 
served on various local, state, and national committees including the Board of Directors of the National 
Association of College Women Athletics Administrators (serving as president 2000-2001), the Board of 
Directors of the National Association of College Directors of Athletics and the Board of Trustees for The 
United States Sports Academy. She was a member of the United States Olympic C:ommittee's Task 
Force on Minorities, and serves on the Board of Trustees of National University. 

Judy's biography appears in several editions of Who's Who, and in 1984 she was selected as an 
Outstanding Young Woman of America. In 1990 the Los Angeles Times selected her as the Top 
Southern California College Sports Executive of the 80's. In 1992 the National Association of College 
Women Athletic Administrators named Judy Administrator of the Year and she received the W. S. Bailey 
Award from the Touchdown Club of Auburn-Opelika as the nation's distinguished athletic administrator. 
She further was honored with a 1992 Giant Steps Award in Athletic Administration from the Center for the 
Study of Sport in Society. She has received three honorary doctorate degrees. In 1993 the California 
State Senate selected Judy as District 39 Woman of the Year and in 1995 she received a Big Ten 
Conference Centennial Award. In 1998 she received The Honda Award for Outstanding Achievement in 
Women's Collegiate Athletics. Judy was also selected 1998-99 NACDAfContinental Division Ill Athletic 
Director of the Year: In 2006 she was listed among the NCAA's Centennial Anniversary 100 Most 
Influential Student-Athletes and received the NACDA James J. Corbett Memorial Award, which is 
presented annually to the co(.legiate administrator who "through the years has most typified Corbett's 
devotion to intercollegiate athletics and worked unceasingly for its betterment." In October 2006 she al~;o 
was named the first NACWM Legacy Honoree. 





0 
) 

0 
) 

0 

Judith Sweet 

. 
Independent Contractor and Consultant 
National Collegiate Athletic Association 



1 Available at http://www.ed.gov/about/offices/listiocr/docs/title9guidanceadditional.html. 
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Title ·IX has opened the door for millions of women: and girls to participate in sports. 
While fewer than 32,000 women participated in college sports prior to the enactment of Title IX, 
that number has expanded to more than 160,000 women today-over.five times the pre-Title IX 
rate. Female participation in high school athletics has increased ten fold, from fewer than 
300,000 to close to 3 million students. 

These increased sports opportunities have provided immense benefits to a new generation 
of female athletes. ·Playing sports promotes responsible social behavior, greater academic 
success, and increased personal skills. Compared to their non-athletic peers, athletes are·less 
likely to smoke or use drugs; have lower rates of sexual activity and teen p:r:egnancy; have higher 
grades; and learn important life skills, including the ability to work with a team, perform under . 
pressure, set goals, and take criticism.21 

Moreover, these benefits for women have not come at the expense of men. Data show 
unequivocally that men's opportunities to participate in sports have grown alongside those of 
women. 22 Arguments to the contrary simply cannot withstand analysis. 23 

What the data instead confirm is that women continue to be disadvantaged in every 
aspect.of sports participation. Although women represent 53 percent of the students at Division I 
universities, for example, they continue to receive only 44 percent of intercollegiate athletics 
participation opportunities, 34 percent of athletics operating budgets, and 33 percent of the 
money spent on recruitment.24 indeed, in Division I, for every dollar being spent on women's 
sports, almost two dollars are spent on men's athletics.25 At the high school level, girls represent 
only 42 percent of varsity athletes, and case law demonstrates the pervasive inequities that they 
face when they are allowed to play. Simply put, thirty-five years after the enactment of Title IX, 
the playing field is far from level for our nation's young female athletes. 

* * * 

In short, the Department's 2005 Clarification does a major disservice to the young 
women of this country. The harms it inflicts stand to stall or even reverse the progress that 
women have made under Title IX. Moreover, the Clarification also shortchanges schools, which 
will be vulnerable to legal-liability if they implement methods of measuring women's interests
such as those authorized in the Clarification - that violate Title IX standards. The Department 
should rescind the Clarification and instead restate its commitment to enforcing the long
standing regulatory policies that truly reflect Title IX's goals and requirements. The nation's 
young women deserve no less. 
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purpose of Title IX-to encourage women's interest in sports and eliminate stereotypes that 
discourage them from participating. 18 It is particularly damaging for students in high school, 
where female students are likely to have had few or no sports opportunities that would inform 
their responses to an interest survey, and where students should be_ encouraged to try many 
different sports, not have their future opportunities limited by what they might have experienced 
or be interested in at that time. 

It is also contrary to the requirement of full accommodation of female athletes' interests 
and abilities. Opponents of the three-part test have argued that Prong Three should be read to 
require accommodation of the interests and abilities of female students based only on the relative 
levels of those interests in comparison to those of men. But this "relative interests" argument 
ignores the fact that a school relying_ on Prong Three to comply with·the three-part test is, by 
definition, failing to offer female students equal opportunity compared to their male p~ers. It 
relies on the inaccurate and impermissible stereotype that women are inherently less interested in 
participation in athletics than their male counterparts. And as the First Circuit has noted, the 
argument "contravenes the purpose of the statute and the regulation" 

0 

because it does not permit an institution or a district court to remedy a gender-based 
disparity in athletics participation opportunities. Instead, this approach freezes that 
disparity by law, thereby disadvantaging further the. underrepresented gender. Had 
Congress intended to entrench, rather than change, the status quo--with its historical 0 
emphasis on men's participation opportunities to the detriment of women's opportunities--
it need not have gone to all the trouble of enacting Title IX. 19 

The 2005 Clarification Provides for Inadequate Oversight by the Department of Education. 

Adding insult to injury, the 2005 Clarification does not require that the Office for Civil 
Rights monitor compliance to ensure that schools meet even the policy's minimal requirements 
for survey use or interpret the results accurately. In fact, th~ 2005 Clarification explicitly states 
that "[w ]here the Model Survey shows insufficient interest to field a varsity team, OCR will not 
conduct a compliance review of that institution's implementation of the three-part test."20 In 
addition to drastically weakeni~g the standards for compliance with Prong Three of the three
part test;therefore, the Clarification provides no mechanism for the Department - or anyone else, 
for that matter - to evaluate the impact of schools' use of the model survey; to investigate the 
extent to which that survey has stalled or reduced women's participation opportunities; or to 
assess the ways in which it is being implemented on campuses. 

The 2005 Clarification Threatens to Perpetuate Further Discrimination Against Female 
Athletes 

For the reasons set forth above, the 2005 Clarification creates a major loophole through 
which schools can evade their legal obligation to provide equal opportunity in athletics. This is 
deeply troubling, particularly because - despite the advances in women's participation in sports 
since the enactment of Title IX - women remain second-class citizens on the playing field. 
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of the three-part test on the grounds that the survey, which achieved only a 39 percent response 
rate, was not a reliable means of measuring the institution's compliance with Title IX. The court 
noted that NCAA guidelines warn that response rates below 60 percent "'would almost always 
be cause for concern because almost half of those selected to represent your school did not 
participate in the study,"' and because the results '" could always be called into question and 
challenged for their representativeness."' 11 By authorizing schools to treat non-responses as if 
they were in fact responses, however, the Clarification allows the schools to create the fiction 
that I 00% of surveyed students have responded. This fiction should not be allowed to obscure 
the reality that the Clarification permits schools to deny athletics opportunities to women based 
on actual response rates that would likely be rejected by any court examining the evidence. 

Equally troubling is the Clarification's authorization for schools to "presume that a 
student's self-assessment of lack of ability to compete at the intercollegiate varsity level in a 
particular sport is evidence of actual lack of ability ."12 This authorization shortchanges the 
significant number of students who do not recognize. their own potential until a coach, parent or 
friend encourages them to try. Moreover, as the Clarification itselfrecognizes, "a student may 
have athletic skills, gained from experience in other sports, which are fundamental to the 
particular sport in which the student has expressed an interest."13 A high school swimmer may, 
for example, have the skills to participate on a collegiate crew team; a former soccer player ~ay 
be able to compete in track. Under longstanding Department policies that predate the 
Clarification, schools were expected to seek the opinions of coaches and other experts in 
evaluating women's abilities to compete at a varsity level. But t_he 2005 Clarification relieves 
. schools of any obligation to conduct this independent assessment. 

The 2005 Clarification lmpermissibly Shifts the Burden to Female Students to Show Their 
Interest in Equal Treatment. 

Under the Department policies predating the 2005 Clarification, schools had the burden 
of showing- and the Office for Civil Rights the burden ofrigorously evaluating claims - that, 
despite their failure to provide equal opportunities to their female students, schools were 
nonetheless fully accommodating women's interests and abilities. OCR, for example,_ required 
that all educational institutions undertake evaluations of interest "periodically so that the 
institution [ could] identify in a timely and responsive manner any developing interests and 
abilities of the underrepresented sex" 14 

- and required that an institl,ltion justify any assertion that 
students were not interested in playing sports offered in the region. 15 Under the 2005 
Clarification, however, schools that have implemented the model survey are presumed to have 
complied with Title IX, unless students produce "direct and very persuasive evidence of unmet 
interest sufficient to sustain a varsity team." 16 And although prior policies called for schools to 
consider sports offered in the communities from which they drew their students, the 2005 
Clarification explicitly rejects the argument that "evidence that feeder high schools for the 
institution offer a particular interscholastic sport" is sufficient to sustain a female athlete's 
burden. 17 

This shift in the burdens - forcing women to prove that they are interested in and entitled 0 to equal treatment - is an inversion of basic civil rights principles. It also conflicts with a key 
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Clarification effectively requires women to show that they can fill a new team by relying entirely 
on students within their schools' current student bodies - a requirement that is not imposed on 

• men's teams. 

Recognizing these realities, and as noted above, prior Department policies have long 
required schools seeking to comply with Prong Three to look beyond their campuses to identify 
the participation opportunities offered by other colleges and universities or by high schools and 
recreation leagues in areas from which the school draws its students. To do otherwise in 
assessing whether women's interests and abilities have been fully satisfied, as authorized by the 
2005 Clarification, vitiates the third prong of the test and perpetuates the cycle of discrimination. 
Indeed, as the Fifth Circuit Court of Appeals has stated in rejecting an argument very like that 
embraced in the 2005 Clarification: 

"The heart of this contention is that an institution with no coach, no facilities, no varsity 
team, no scholarships, and no recruiting in a given sport must have on campus enough 
national-caliber athletes to field a competitive varsity team in that sport before a court can 
find sufficient interest and abilities to exist. It shouid go without saying that adopting this 
criteria would eliminate an effective accommodatiop. claim by any plaintiff, at any 
time."9 

The 2005 Clarification Authorizes a Deeply Flawed Survey Methodology. 

My colleagues on the panel will address the methodological flaws in the survey 
authorized by the 2005 Clarification in more detail. I would like to focus on two particularly 
problematic aspects of the survey approach the Department has endorsed: the authorization to 
schools to (a) interpret a lack of response to the survey as evidence of lack of interest; and (b} 
presume that a young woman's self-assessment of a lack of ability to compete reflects an actual 
lack of ability. 

Given the low rate of response to surveys in general, and the glitches often associated 
with e-mail communications, the authorization for schools to tr.eat a failure to respond to the 
survey as a response affirmatively indicating lack of interest in additional sports opportunities is 
likely to lead schools to significantly underestimate the level of interest that exists on their 
campuses. There are numerous reasons - entirely unrelated to their interest in participating in 
sports -that students may fail to respond to a survey. Students may not have access to- or 
regularly use- university e-mail. Students may not receive an e-mailed survey if the e-mail gets 
caught in a spam filter, or they may delete an e-mail that looks like it might carry a virus. They 
may be too busy with other academic or extracurricular commitments to respond. Indeed, even 
if the e-mail accompanying the on-line survey states that failure to respond will be treated as 
evidence of lack of interest, students may delete the e-mail without reading this warning. To 
treat non-response as evidence of lack of interest is methodological-ly unsound and unfair to 
young women. 

0 

0 

It also violates basic principles governing acceptable survey response rates. In one Q 
case, 10 for example, a court rejected survey evidence used to argue compliance with Prong Three 
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"[T]here exists the danger that, rather than providing a true measure of women's 
interest in sports, statistical evidence purporting to reflect women's interest instead 
provides only a measure of the very discrimination that is and has been the basis for 
women's lack of opportunity to participate in sports."7 

Thus, basing women's future opportunities on their responses to surveys that measure their prior 
lack of exposure will only perpetuate the cycle of discrimination in sports to which they have 
been, and continue to be, subjected. It is for these reasons that Department of Education policies 
that predate the 2005 Clarification require that schools seeking to show that they have satisfied 
the interests of their female students evaluate a host of additional factors, including: 

o Requests by students and admitted students that a particular sport be added; 
o Requests that an existing club sport be elevated to intercollegiate team status; 
o Participation in particular club or intramural sports; • 
o Interviews with students, admitted students, coaches, administrators and others 

regarding interest in particular sports; 
o· Results of questionnaires of students and admitted students regarding interests in 

particular sports; 
o Participation in particular.interscholastic sports by admitted students; and 
o Participation rates in sports in high schools, amateur athletic associations, and 

community sports leagues that operate in areas from which the school draws its 
students.8 

The Depaliment's decision to eliminate schools' obligation to consider these important criteria is 
a major disservice to female students and violates Title IX's fundamental purpose of eradicating 
the discrimination to which women have consistently been subject in athletics and in other 
aspects of their education. 

The 2005 Clarification Impermissibly Allows Schools to Restrict Their Surveys to Enrolled and 
Admitted Students. 

The 2005 Clarification explicitly authorizes schools to survey only their enrolled and 
admitted students in evaluating whether they have met the requirements of the third prong of the 
three-part test. But this approach ignores the reality that students interested in a sport not offered 
by a school are unlikely to attend that school. By failing to require schools to look beyond their 
own campuses - to, for example, high school, community, and recreational programs in the 
areas from which a school typically draws its students - the Clarification allows schools to 
evade their legal obligation to Jook broadly at indicia of women's interest in sports. Instead, the 
policy rewards schools with a presumption of compliance for wearing blinders - that is, for 
restricting their sports offerings and then claiming that they are satisfying the interests of those 
who are content with those restricted offerings. 

The Clarification also ignores the ways in which schools typically recruit for men's 
teams. Most colleges assess prospective players regionally or nationally and recruit them with 

Q scholarship offers or non-financial benefits to apply to and attend aq institution. The 2005 
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• Where the members of one sex have been and are underrepresented among 
intercollegiate athletes, show a history and continuing practice of program expansion 
which is demonstrably responsive to the developing interests and abilities of the 
members of that sex; or 

• Where the members of one sex are underrepresented among intercollegiate athletes, and 
the institution cannot show a continuing practice of program expansion such as that cited 
above, demonstrate that the interests and abilities of the members of that sex have been 
fully and effectively accommodated by the present program. 3 

Frequent attacks on the three-part test have been resoundingly rejected; the test has been • 
uniformly upheld by the nine federal appellate courts to have considered it4 and uniformly 
applied by prior Administrations. In fact, in July 2003, this Department of Education reaffirmed 
its commitment to applying the test and long-standing DepartrneJJt interpretations of it, rejecting 
- in the wake of a massive public outcry - recommendations made by a Department Commission 
on Opportunity in Athletics that would have dramatically undermined women's rights .to equal 

• • 5 
opportumty m sports. 

0 

Despite this commitment, the Department's 2005 Clarification violates long-standing and 
fundamental pr4iciples underlying the Department's regulatory policies, as well as the law itself. 
The Clarification allows schools that are not meeting either the first or the second prong of the 0 
three-part test to show that they are nonetheless in compliance with Title IX by doing nothing 
more than sending a "model" e-mail survey to their female students asking about their interest in 
additional sports opportunities. The Department will presume that schools comply with Title IX 
if they administer this survey and find insufficient interest to support additional opportunities for 
women-even if schools get very low response rates-unless female students can provide "direct 
and very persuasive evidence" to the contrary. For the reasons I set forth below, this policy 
change effectively eviscerates the third prong's requirement that schools show full and effective 
accommodation of their female students' athletic interests~ 

The 2005 Clarification Violates Basic Principles of Equal Opportunity 

The 2005 Clarification Impermissibly Allows Schools to Rely on Surveys Alone to Measure 
Compliance. 

The 2005 Clarification permits schools to rely exclusively on the results of a survey to 
their female students to evaluate whether they have satisfied their obligation tq provide equal 
athletics opportunities to these students. But as courts have consistently recognized, interest 
cannot be measured apart from opportunity. "Interest and ability rarely develop in a vacuum; 
they evolve as a function of opportunity and experience."6 As a result, surveys are likely only to 
provide a measure of the discrimination that has limited1 and continues to limit, sports 
opportunities for women and girls. As the First Circuit stated in its seminal decision in Cohen v. 
Brown University, 
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May 11,2007 

I am Jocelyn Samuels, the Vice President for Education and Employment at the National 
Women~s Law Center in Washington, D.C. I appreciate the opportunity to appear before you 
today to discuss Title IX's requirement that the athletics interests and abilities of male and 
female students be equally accommodated. 

Founded in the year that Title IX was passed, the National Women's Law Center has 
been at the forefront of virtually every major effort to secure and defend women's legal rights, 
particularly with regard to partfoipation in athletics. The Center filed the first comprehensive 
Title IX challenge to discrimination in intercollegiate athletics; has participated in most of the 
subsequent federal appellate cases to consider the application of Title IX to athletics; and has 
filed amicus briefs or been counsel in every Supreme Court case involving_ Title IX. Of 
particular relevance here, the Center was a key participant in the efforts that led to.issuance of 
the three-part test that has for close to 30 years governed assessments of school compliance with 
Title IX's participation requirements. 

I would like to focus my remarks this morning on the significant and damaging flaws in 
the Department of Education's "Additional Clarification oflntercollegiate Athletics Policy: 
Three-Part Test-Part Three"1 (hereinafter ':2005 Clarification") issued without notice or 
opportunity for public comment on March 17, 2005. The 2005 Clarification conflicts with 
longstanding Department of Education policy, violates basic principles of equality under the law, 
and threatens to reverse the enormous progress women and girls have made in sports since the 
enactment of Title IX. The National Women's Law Center continues to call on the Department 
to rescind this harmful and unlawful Clarification. 

As you know, Title IX of the Education Amendments of 19722 bars sex discrimination in 
federally funded education programs and activities and requires that schools provide equal sports 
participation opportunities to their male and female students. For almost three decades, the 
Department ofEducation's regulatory policies have provided three independent ways-the 
"three-part test" - for educational institutions to show that they are meeting this requirement. 
Specifically, a school can demonstrate compliance if it can: 

• Demonstrate that intercollegiate level participation opportunities for male and female 
students are provided in numbers substantially proportionate to their respective 
enrollment; or 
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Jocelyn Sainuels is Vice President for Education and Employment at the National 
Women=s Law Center, where she supervises an active litigation docket of Title IX cases. 

She spearheads the Center=s efforts to preserve Title IX athletics policies and other 

regulatfons without change; to ensure that young women are treated fairly in career 
education programs; to challenge policies and practices that block women=s access to 

non-traditional courses such as math and science; and to pursue gender equity in all 
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March 17, 2005 

Dear Colleague: 

UNJTED STATES DEPARTMENT OF EDUCATION 
OFFICE FOR CIVIL RIGHTS 

THE ASSISTANT SECRETARY 

On behalf of the Office for Civil Rights (OCR) of the U.S. Department of Education 
(Department), and as a follow-up to .OCR's commitment to providing schools with 
technical ·assistance on Title IX of the Education Amendments of 1972 (Title IX), I am 
sending you this "Additional Clarification oflntercollegiate Athletics Policy: Three-Part 
Test - Part Three" (Additional' Clarification). Accompanying the Additional 
Clarification is a "User's Guide to Developing Student Interest Surveys Under Title IX" 
(User's Guide) and a related technical report. The Additional Clarification outlines 
specific factors that guide OCR' s analysis of the third option for compliance with the 
"three-part test," a test used to assess whether institutions are effectively accommodating 
the interests and abilities of male and female student athletes under Title IX. The User's 
Guide contains a model survey instrument to measure student interest in participating in 
intercollegiate varsity athletics. 

As you lqiow, OCR enforces Title IX, an anti-discrimination statute, which prohibits 
discrimination on the basis of sex in education-programs or activities by recipients of Q I federal financial assistance. Specifically, OCR investigates complaints of such 

I' discrimination and may, at its discretion, conduct compliance reviews. The Department's 
regulation implementing Title IX, published in 1975, in part, requires recipients to 
provide equal athletic opportunity for members of both sexes and to effectively 
accommodate the interests and abilities of their male and female students to participate in 
intercollegiate athletics. In the Intercollegiate Athletics Policy Interpretation published in 
1979 (Policy Interpretation), the Department established a three-part test that OCR will 
apply to determine whether an institution is effectively accommodating student athletic 
interests and abilities. An institution is in compliance with the three-part test if it has met 
any one of the following three parts of the test: (1) the percent of male and female ' 
athletes is substantially proportionate to the percent of male and female students emolled 
at the school; or (2) the school has a history and continuing practice of expanding 
participation opportunities for the underrepresented sex; or (3) the school is fully and 
effectively accommodating the interests and abilities of the underrepresented sex. 

OCR has pledged to provide further guidance on recipients' obligations under the three
part test, which was described only in very general terms in the Policy Interpretation, and 
to further help institutions appreciate the flexibility of the test. Based on OCR' s 
experience investigating complaints and conducting compliance reviews involving the 
three-part test, OCR believes that institutions may benefit from further specific guidance 
on part three. 
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Today, in response, OCR issues this Additional Clarification to explain some of the 
factors OCR will consider when investigating a recipient's program in order to make a 
Title IX compliance determination under the third compliance option of the three-part 
test. The Additional Clarification reflects OCR' s many years of experience and expertise 
in administering the three-part test, which is grounded in the Department's long-standing 
legal authority under Title IX and its implementing regulation to eliminate discrimination 
on the basis of sex in education programs and activities receiving federal financial 
assistance. 

Under the third compliance option, an educational institution is in compliance with Title 
IX' s mandate to provide equal athletic participation opportunities if, despite the 
underrepresentation of one sex in the intercollegiate athletics program, the institution is 
fully and effectively accommodating the athletic interests and abilities of its students who 
are underrepresented in its current varsity athletic pro·gram offerings. An institution will 
be found in compliance with part three unless there exists a sport(s) for the 
underrepresented sex for which all three of the following conditions are met: (1) unmet 
interest sufficient to sustain a varsity team in the sport(s); (2) sufficient ability to sustain 

,an intercollegiate team in the sport(s); and (3) reasonable expecta,tion of intercollegiate 
competition for a team in the sport(s) within the school's normal competitive region. 
Thus, schools are not required to accommodate the interests and abilities of all their 
students or fulfill every request for the addition or elevation of particular sports, unless all 
three conditions are pr~sent. In this analysis, the burden of proof is on OCR (in the case 
of an OCR investigation or compliance review), or on students (in the case of a complaint 
filed with the institution under its Title IX grievance procedures), to show by a 
preponderance of the evidence that the institution is not in compliance with part three. 

Many institutions have used questionnaires or surveys to measure student athletic interest 
as part of their assessment under part three. To assist institutions, this Additional 
Clarification is being issued with a User's Guide prepared by the National Center for 
Education Statistics (NC:gS), as well as a detailed technical report prepared by the 
National Institute of Statistical Sciences (NISS). These documents were prepared after 
careful analysis of 132 ofOCR's cases involving 130 colleges and universities from 1992 
to 2002. They evaluate both the effective and problematic aspects of survey instruments. 
OCR intends this combined document to serve as a guide to facilitate compliance with 
part three of the three-part test. 

Based on the analysis of the OCR cases and other information, the User's Guide provides 
a web-based prototype survey (the "Model Survey") that, if administered consistent with 
the recommendations in the User's Guide, institutions can rely on as an acceptable 
method to measure students' interests in participating in sports. When the Model Survey 
is properly administered to all full-time undergraduate students, or to all such students of 
the underrepresented sex, results that show insufficient interest to support an additional 
varsity team for the underrepresented sex will create a presumption of compliance with 
part three of the three-part test and the Title IX regulatory requirement to provide 
nondiscriminatory athletic participation opportunities. The presumption of compliance 
can only be overcome if OCR finds direct and very persuasive evidence of unmet interest 
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sufficient to sustain a varsity team, such as the recent elimination of a viable team for the 
underrepresented sex or a recent, broad-based petition from an existing club team for 
elevation to varsity status. Where the Model Survey shows insufficient interest to field a 
varsity team, OCR will not exercise its discretion to conduct a compliance review of that 
institution's implementation of the three-part test. 

Although more than two-thirds of the institutions involved in the 132 cases complied 
with the three-part test using part three, OCR believes that Some institutions may be 
uncertain about the factors OCR considers under part three, and they may mistakenly 
believe that part three offers less than a completely safe harbor. Therefore, for colleges 
and universities seeking to achieve Title IX compliance using part three, OCR intends 
that the Additional Clarification and User's Guide serve to facilitate an institution's 
determination ~f whether it is in compliance with part three of the three-part test. A 
recipient may choose to use this information to assess its own athletic programs and then 
take appropriate ~teps to ensure that its athletic programs will be operated in compliance 
with the Title IX regulatory requirements. 

Despite the focus on part three, OCR strongly reiterates that each part of .the three-part 
test is an equally sufficient and separate method of complying with the Title IX 
regulatory requirement to provide nondiscriminatory athletic participation opportunities. 
In essence, each part of the three-part test is a safe harbor. OCR will continue to 
determine that a school has met its obligations to provide nondiscriminatory participation 
opportunities in athletics so long as OCR finds that the school has satisfied any one of the 
three options for compliance under the three-part test. Schools are also reminded that 
nothing in Title IX or the three-part test requires the cutting or reduction of opportunities 
.for the overrepresented sex, and OCR has pledged to seek remedies that do not involve 
the elimination of opportunities. 

OCR hopes the Additional Clarification and User's Guide will help reinforce the 
flexibility of the three-part test and will facilitate application of part three for those 
schools that choose to use it to ensure Title IX compliance. OCR welcomes requests for 
individualized technical assistance and is prepared to join with institutions in assisting 
them to address their particular situations. 

Thank you for your continuing interest in this subject. 

Sincerely, 

James F. Manning 
Delegated the Authority of the 
Assistant Secretary for Civil Rights 
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ADDITIONAL CLARIFICATION OF INTERCOLLEGIATE ATHLETICS 
POLICY: THREE-PART TEST-PART THREE 

BACKGROUND 

The Office for Civil Rights (OCR).ofthe U.S. Department of Education (Department) 
enforces Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et 
seq., an anti-discrimination statute, which prohibits discrimination on the basis of sex in 
education programs and activities by recipients of federal funds. 1 The regulation 
implementing Title IX, at 34 C.F.R. Part I 06, effective July 21, 1975, contains specific 
provisions governing athletic programs. In part, the regulation requires schools to 
"provide equal athletic opportunity for members of both sexes." 34 C.F.R. § 106.4l(c). 
In determining whether equal opportunities are available, the regulation provides that 
OCR will consider, among other factors, whether the selection of sports and levels of 
competition effectively accommodate the interests and abilities of students of both sexes. 

To provid~ further clarification of the Title IX regulatory requirements, the.Department 
published tfie Intercollegiate Athletics Policy Interpretation (Policy Interpretation) in the 
Federal Register on December 11, 1979 (44 Fed. Reg. 71,413 (1979)).2 The Policy 
Interpretation provides that, as part of determining whether an institution is effectively I 
accommodating the interests and abilities of male and female athletes, institutions must 
provide the opportunity both for individuals of each sex to participate in intercollegiate
competition, and for athletes of each sex to have competitive team schedules that equally 
reflect their abiliti.es.3 The Policy Interpretation permits three alternate ways of assessing 
whether institutions are providing nondiscriminatory opportunities to participate in 
intercollegiate athletics. In essence, each part of the three-part test is a safe harbor, and 
no part is favored by OCR. The three-part test iir intended to allow institutions to 
maintain flexibility and control over their athletic programs. OCR does not preapprove 
or review compliance with these standards by every. institution. OCR investigates 
complaints of discrimination and may, at its discretion, conduct compliance reviews.4 

The Policy Interpretation specifically delineates the following three-part test and 
stipulates that compliance will be assessed in any one of the following ways: 

1 OCR does not enforce the Fourteenth Amendment to the U.S. Constitution. Furthermore, because the 
scope of the Equal Protection Clause of the Fourteenth Amendment may differ from.the scope of the Title 
IX statute, this Additional Clarification does not regulat_e or implement constitutional requirements or 
constitute advice about the Constitution. 

2 The regulation implementing Title IX and the Policy Interpretation were originally published by the 
former Department of Health, Education, and Welfare, and were later adopted by the Department of 
Education, established in 1980. 

3 This document does not address competitive team schedules that equally reflect student abilities. 

4 There is a private right of action under Title IX, so that individuals may take legal action directly against 
the colleges or universities. 
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I. Whether intercollegiate level participation opportunities for male and female 
students are provided in numbers substantially proportionate to their respective 
enrollments; or 

2. Where the members of one sex have been and are underrepresented among 
intercollegiate athletes, whether the institution can show a history and continuing practice 
of program expansion which is demonstrably responsive to the developing interests and 
abilities of the members of that sex; or 

3. Where the members of one sex: are underrepresented among intercollegiate 
athletes, and the institution cannot show a history and continuing practice of program 
expansion,. as provided .above, whether it can be demonstrated that the interests and 
abilities of the members of that sex have been fully and effectively accommodated by the 
present program. 

44Fed. Reg. at 71,418. 

On June 27, 2002, Secretary of Education Rod Paige created the Secretary's Commission 
on Opportunities in Athletics to investigate whether additional guidance on the Title IX 
requirements regarding intercollegiate athletics was needed and to provide 
recommendations on how to improve application of the current standards. The 
Commission's report, "Open to All: Title IX at Thirty," presented on February 26, 2Q03, 
found broad support throughout the country for the goals and spirit of Title IX. 

Soon thereafter, in July 2003, OCR issued the Further Cfarificatiorr oflntercollegiate 
Athletics Policy Guidance Regarding Title IX Compliance (2903 Ciarification). It made 
clear that the elimination of teams is a disfavored practice and that, in negotiating 
compliance agreements, OCR will seek remedies that do not involve the elimination of 
opportunities. That policy remains in effect and is emphasized in this Additional 
Clarification. 

In order to ensure that schools have a clear understanding of their options for complianc_e, 
OCR also promised in the 2003 Clarification to provide further information to help 
educational institutions appreciate the flexibility of the law, to explain that each part of 
the test is a viable and separate means of compliance, and to provide technical assistance 
to assist schools in complying with Title IX. Of the 130 institutions OCR investigated 
under the three-part test from 1992 to 2002, approximately two-thirds came into 
compliance with part three of the test. Based on OCR's experience investigating the 
three-part test and the fact that OCR has not investigated the vast majority of recipient 
institutions, OCR believes that institutions may be uncertain about the factors OCR 
considers under part three, and m_ay be unaware that they may choose to assess the 
interests and abilities of their students through a variety of flexible nondiscriminatory 
methods. 
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ADDITIONAL CLARIFICATION AND NCES USER'S GUIDE 

This Additional Clarification, User's Guide to Developing Student Interest Surveys 
Under Title IX (User's Guide), and related technical report are resources to assist 
institutions·in meeting their compliance obligations. Taken together, they serve to clarify 
many of the factors OCR will consider under part three, and to facilitate compliance with 
part three for those schools that choose to comply with that part of the test. The User's 
Guide was prepared by the National Center for Education Statistics (NCES), and the 
technical report was prepared by the National Institute of Statistical Sciences (NISS). 
These documents analyze 132 OCR complaints and compliance reviews involving 130 
colleges and universities from 1992 to 2002. They discuss the effective and problematic 
elements of 52 survey instruments used in OCR cases5 and five survey instruments used 
by other institutions. Based on that analysis, the User's Guide provides a prototype 
survey ("Model Survey") to measure student interest under part three. The User's Guide 
summarizes the information in the technical report that is most relevant to the practical 
concerns of institutions considering the use of a survey. The technical report provides the 
statistical analysis that is the basis for the User's Guide and Model Survey. 

Although the Additional Clarification, User's Guide, and related technical report focus on 
part three of the three-part test, they are not intended to discourage compliance with the 
other parts of the test. Instead, they are designed to ·offer guidanc~ to those schooll? that 
choose to .comply with part three. Institutions have flexibility and choice regarding how Q) 
they will provide nondiscriminatory participation opportunities, and each part of the 
three-part test is an equally sufficient means of compliance. 

This combined document is designed specifically for intercollegiate athletics. However, 
these general principles will often apply to club, intramural, and interscholastic athletic 
programs, which are also covered by the Title IX implementing regulation . 

. 
THREE-PART TEST-PART THREE: Is THE INSTITUTION FULLY AND EFFECTIVELY 
ACCOMMODATING THE INTERESTS AND ABILITIES OF THE UNDERREPRESENTED SEX? 

Under-part three of the three-part test, an institution may provide proportionally fewer 
athletic participation opportunities to one sex, as compared to its enrollment rate, if the 
interests and abilities of the enrolled and admitted students of the underrepresented sex 
are being fully and effectively accommodated by the institution's current varsity athletics 
program.6 Merely showing that there is disproportionality in the athletic opportunities 
provided to male and female athletes is not evidence of unmet interests and -abilities of 

5 The focus of the analysis is on the use of surveys. However, the institutions investigated by OCR may 
have used other means to· assess interest in addition to surveys. 

6 When detennining whether an institution is fully and effectively accommodating the interests and abilities 
of its students of the underrepresented sex, OCR considers the interests and abilities of currently enrolled 
students, as well as students who have been admitted. References to the interests and abilities of"students" 
or "undergraduates" throughout this document are intended to include only enrolled students and admitted 
students. 
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the underrepresented sex. There must be actual evidence of unmet interests and abilities • 
among the underrepresented sex. The burden of proof is on OCR (in the case of an OCR 
investigation or compliance review), or on students (in the case of a complaint filed with 
the school under its Title IX grievance procedures), to show by a preponderance of the 
evidence that the institution is not in compliance with part three. 

The part three analysis centers on whether there are concrete and viable interests among 
the underrepresented sex that should be accommodated by the institution's athletic 
program. OCR has explained that an institution will be found in compliance with part 
three unless there exists a sport(s) for the underrepresented sex for which all three of the 
following conditions are met: 

a) unmet interest sufficient to sustain a varsity team in the sport(s); 
b) sufficient ability to sustain an intercollegiate team in the sport(s); and 
c) reasonable expectation of intercollegiate competition for a team in the sport(s) within 
the school's normal competitive region. 

If the school decides to comply with part three of the three-part test, the assessment of 
each of the above three conditions is an essential prerequisite for determining a school's 
Title IX obligation to create a new intercollegiate varsity team or elevate an existing club 
team to varsity status. 

When one or more of these conditions is absent, a school is in compliance with part three. 
It follows that schools are not required to accommodate the interests and abilities of all 
their studen~ of the underrepresented sex or to fulfill every request for additions of new 
varsity teams or elevations of particular club sports to varsity status. However, when 
each condition is present, a school is under an obligation to accommodate the particular 
interests and abilities of its.students of the underrepresented sex - not the interest.s and 
abilities of the general population - if the institution elects to comply with part three.7 

Moreover, the school must accommodate these interests and abilities within a reasonable 
period of time. 

As explained in the Policy Interpretation, OCR requires that the assessment of students' 
interests and abilities use "methods [which] are responsive to the expressed interests of 
students capable of intercollegiate competitions who are members of an underrepresented 
sex." 44 Fed. Reg. at 71,417. However, part three imposes no obligation on an 
institution to generate interest among its students of the underrepresented sex. 

Schools choosing to comply with part three of the three-part test may continue to provide 
more athletic opportunities for the overrepresented sex than for the underrepresented sex, 

7 When a school chooses to comp\y with part one of the three-part test, it is not required to aecommodate 
the specific interests of all of its students of the underrepresented sex. An institution is· in compliance with 
part one if it provides participation opportunities for male and female students at rates that are substantially 
proportionate to the rates of their respective enrollments, Under part one, an institution has discretion in 
selecting which sports to put in place; it does not necessarily need to provide a sport because there is 
higher interest in that sport than in another sport. OCR does not consider unfilled slots when detennining 
the number of participation opportunities. 
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or even to add more opportunities for the overrepresented sex. Part three does not impose 
any limitati9ns on the number of opportunities a school may add for the overrepresented 
sex or the amount of interest it may accommodate for that sex, provided tlie school is 
fully and effectively accommodating the interests and abilities of the underrepresented 
sex. Nothing in Title IX or the three-part test requires the cutting or reduction of 
opportunities for the overrepresented sex. In the event of a finding of noncompliance, 
OCR seeks remedies that do not involve the elimination of opportunities. 

A. Assessment oflnterest Sufficient to Sustain a Varsity Team 

Under the Policy Interpretation, institutions have discretion and flexibility in choosing the 
nondiscriminatory methods to determine the athletic interests and abilities of the 
underrepresented sex. OCR has never required elaborate scientific ·validation of 
assessments. Schools may continue to use a variety of straightforward and inexpensive 
techniques, consistent with the standards set forth herein. 

1. Model Survey and Proper Implementation to Assess Interest Sufficient to 
Sustain a Varsity Team 

One methpd schools ~ay use to measure student interest is the web-based Model Survey 
provided in the User.'s Guide. NCES's expert statisticians carefully designed the web-
based Model Survey, after extensive analysis of the 57 survey instruments, to effectively Q 
measure student interest in a simple, straightforward manner. The Model Survey is an - 1 

un:hiased, standardized methodology that maximizes the possibilities of obtaining correct 
information and facilitating responses. It effectively captures information on interest, 
experience, and self-assessment of ability across multiple sports, while not unneces~arily 
complicating responses with superfluous or confusing questions. Since part two, like part 
three of the three-part test, involves the assessment of the interests and abilities of the 
underrepresented sex, the Model Survey may also be used by schools to help them 
c~mply with part two. 

The User's Guide also provides specific guidance on the proper implementation of the 
Model _Survey to measure student interest sufficient to sustain a varsity team. It 
recommends ·that institutions conduct a census, me·aning that the survey is provided to all 
undergraduate students, or to all such students of the underrepresented sex. This 
contrasts with a ~ample survey, which is administered to only a subset of students from 
the target population. The·Vser's Guide concludes that a census is superior to a sample 
survey in almost every respect for purposes of assessing student interest under. part three 
of the three-part test. Using a census, rather than a sample survey, avoids several 
complex issues associated with sample surveys, including the selection of the sampling 
mechanism, selection of the sample size, and calculation of sampling error.8 

8 National Center for Education Statistics, U.S. Department of Education, User's Guide to Developing 
Student Interest Surveys Under Title IX IO (2005). 
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. . 
The User's Guide states that schools may assume that nonresponse to the census indic~tes 
an actual lack of interest if all students have been given an easy opportunity to respond to 
the census, the purpose of the census has been made clear, and students have been 
informed that the school will take nonresponse as an indication of lack of interest.9 

The User's Guide also emphasizes that the census need only be conducted periodically to 
permit institutions to identify developing interests of the underrepresented sex in a timely 
and responsive manner. 

2. Conduct a Census Using the Model Survey Consistent With the User's Guide 

OCR will presume that the Model Survey is an accurate measure of student interest, 
absent other direct and very persuasive evidence of unmet interest sufficient to sustain a 
varsity team, 10 if an institution administers. the Model Survey in a manner consistent with 
the following_recommendations in the User's Guide. First, the Model Survey must be 
administered periodically to permit schools to identify developing interests. 

Second, an in~itution properly administers the Model Survey if it conducts a census 
whereby the Model Survey- is provided lo all full-time undergraduates, or to all such 
students of the underrepresented sex.11 The regulation requires that institutions provide 
equal athletic opportunity for members of both sexes and effectively accommodate the 
interests and abilities of members of both sexes. OCR, consistent with the User's Guide, 
expects that the Model Survey ideally will be administered to students of both sexes. By 
doing so, a school can learn the degree to which unmet demand exists among male and 
female students, and use this information to help ensure obligations under the regulation 
continue to be met as the institution plans the future of its athletic program. It avoids 
any implication that the school is concerned only with the needs of the underrepresented 
sex and eliminates the need to restrict access to the survey to only a subset of the 
undergraduate student body, easing administration. 

If an institution conducts a sample survey, rather than a census, OCR will not presume 
that Model Survey results indicating lack of interest are evidence of actual lack of 
interest, and. the institution will not benefit from the presumption. 

Third, schools must administer the census· in a manner that is designed to generate high 
response rates, and students must have an easy opportunity to respond to it. Thus, 
schools may either require students to complete the census or provide the ~ensus in a 
context in which most students will complete it. For instance, a school may want to 

9 Id. at 12. 

10 Direct evidence is actual evidence that is not circumstantial. A recent broad-based petition from an 
existing club teall1 for elevation to varsity status is direct evidence of interest in that sport by students on 
the club team. On the other hand, evidence that feeder high schools for the institution offer a particular 
interscholastic sport is circumstantial, not direct, evidence of interest by students at the institution. 

11 Schools are not required to meet the athletic interests of potential, part-time, or graduate students. 

6 



administer the Model Survey as part of the registration process whereby students must • 
complete or actively bypass the Model Survey to register for courses. Alternatively, a 
s~hool may send an email to the entire target population that includes a link to the Model 
Survey, provided the school has accurate email addresses, students have access to email, 
and the school takes reasonable steps to follow-up with students who do not respond. In 
either approach, students must also be advised of the purpose of the Model Survey and. 
that a nonresponse to the Model Survey will indicate to the school that the student is not 
interested in additional varsity athletic opportunities. Although rates-of nonresponse 
may be high with the email procedure, under these conditions, OCR will interpret such 
nonre~ponse as a lack of interest. 12 

Fourth, schools must include in the census at least the full list of sports recommended in 
the Model Survey. That list includes all varsity sports, including "emerging sports," 
currently recognized by the three national intercollegiate athletic associations to which 
most schools belong. 13 The Department will periodically modify the sports identified on 
the Model Survey to reflect any changes in varsity sports. Unless the Department notifies 
schools of any changes in the Model Survey, schools may presume that it accurately 
reflects all varsity sports currently recognized by these three national intercollegiate 
athletic associations. 

When a school conducts a census using the MDdel Survey consistent with the Us~r's 
Guide, OCR will presume that Model Survey results indicating lack of interest sufficient 
to sustain a varsity team are evidence of such actual lack of interest, and an institution 
will therefore be determined to be in compliance with part three of the three-part test. 
Th!! presumption that the results are an accurate measure of student interest can only be 
overcome if OCR" finds direct and very persuasive evidence of unmet interest sufficient to 
sustain a vai:sity team, such as the recent elimination of a viable varsity team for the 
underrepresented sex or a recent, broad-based petition from an existil)g club team for 
elevation to yarsity status. Where the Model Survey shows insufficient interest to field a 
varsity team, OCR will not conduct a compliance revi.ew of that institution's 
implementation of the three-part test. 14 

Whether or not schools use the Model Survey consistent with the recommendations in the 
User's Guide, schools cannot use the failure to express interest during a census or survey 
to eliminate a current and viable intercollegiate team for the underrepresented sex. 
Students participating on a viable intercollegiate team have expressed interest in 

12 NCES, User's Guide, at 12. 

13 The three associations are the National Collegiate Athletic Association (NCAA), the National 
Association oflntercolleg1ate Athletics (NAIA), and the National Junior College Athletic Association 
(NJ CAA). Institutions may also be members of additional athletic associations, which may recognize other 
varsity sports that are not currently recognized by the NCAA, NAIA, or NJCAA. Schools may add 
additional varsity sports to the census if they so choose, provided the census, at a minimum, includes all the 
sports identified on the Model Survey. 

14 Compliance reviews are initiated by OCR at its discretion, but OCR is required by regulation to 
investigate complaints of discrimination. 
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intercollegiate participation by active participation, and census or survey results, 
including those of the Model Survey, may not be used to contradict that expressed 
interest. 

3. Conduct a Census Other Than the Model Survey Consistent With the User's 
Guide 

If a school uses a census other than the Model Survey, OCR will presume that the census 
results accurately measure student interest sufficient to sustain a varsity team under part 
three if OCR finds that the census is of equivalent reliability to the Model Survey and is 
administered consistent with the conditions articulated in section two above. Q_CR 
evaluates any such cen~us for reliability and compliance with these conditions by 
examiniµg the following concerns raised in the User's Guide: 

• contents of the survey; 
• target population that is surveyed; 
• response rates; and 
• frequency of conducting the survey. 

4. Other Means to Assess Interest Sufficient to Sustain a Varsity Team When a 
S~hool Does Not Use the Model Survey or an Equivalent Census 

OCR emphasizes that compliance with part three does not require use of the Model 
Survey or any other survey. Institutions continue to have discretion and flexibility when 
determining the athletic interests and abilities of !:ltudents, and may do so through a 
variety of nondiscriminatory methods of their choosing that need not be elaborate or 
expensive as long as the process complies with the requirements of the Policy 
Interpretation. While surveys like the Model Survey provide a standard method by which 
to collect information on students' athletic-participation interests, experiences, and self
assessment of ability, surveys of this kind are only one method by which a,school may 
obtain data on its students' interests. OCR is not mandating the use of this specific 
prototype or requiring that individual schools conduct elaborate scientific validation or 
assessment of student interest. Consequently, should a school already employ an 
effective set of procedures to assess student interest, OCR does not require the school to 
alter its assessment process to incorporate the Model Survey or any other survey. 

When a school chooses not to use a survey, uses a survey other than the Model Survey 
that is not equivalent to the Model Survey, conducts a sample survey rather than a census, 
or do~s not otherwise administer the Model Survey consistent with the recommendations 
in the User's Guide, OCR will not presllJTie that survey results (if any) alone are adequate 
to measure student interest under part three. Instead, OCR will look to a broader range of 
factors drawn from previous OCR guidance on the three-part test in determining whether 
the school has accurately measured student interest. Specifically, OCR will consider the 
following factors when assessing student interest under part three: 
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• requests for the addition of a varsity team or elevation of an existing club sport to 
intercollegiate varsity status; 

• participation in club or intramural sports; 
• participation rates in high schools, amateur athletic associations, and community 

sports leagues that operate in areas from which the institution draws its.students; 
and 

• intercollegiate varsity participation rates, as identified by national and regional 
intercollegiate sports governing bodies,.in the institution's normal competitive 
region. 

OCR also finds a recent broad-based petition to create and participate in a varsity team or 
elevate a club team to varsity status to be indicative of interest. Schools may wish to 
develop policies and procedures for accepting, handling and respond4Ig to such requests, 
and widely disseminate such policies and procedures to existing and newly admitted 
students, as well as coaches and other employees. The procedures available for 
requesting the addition or elevation of teams also play a role in compliance with part two 
of the three-part test, and effective implementation of these policies and procedures may 
facilitate compliance with part two, as well as part three. Since recipients are required to 
designate at least one employee to coordinate their Title IX responsibilities, recipients 
may wish to consider whether the. processing of requests.for the addition or elevation of 
teams should be part of those procedures or tht:: responsibilities o.f their Title IX 
coordinators. (See 34 C.F.R. § 106.8.) 

By participating on a club or intramural team, students have already expressed int~rest in 
a particular sport, though not necessarily in participation at the intercollegiate varsity 
level. Consequently, schools may wish to regularly monitor their club and intramural 
sports - including, but not limited to, participation rates and the extent to which the 
team engages in varsity competition - as. part of their assessment of student interest. 

B. Assessment of Sufficient Ability to Sustain an Intercollegiate Team 

Because athletic directors and coaches have unique expertise when assessing athletic 
ability, their assessments will be presumed to be valid, provided the methods used to 
assess ability are adequate and evaluate whether the· students have sufficient ability to 
sustain an intercollegiate varsi~ team. 

OCR recognizes that students interested in a particular sport may have a broad range of 
athletic abilities. Schools are not required to create a varsity team or elevate a club team 
to intercollegiate varsity status unless there are a sufficient number ofinterested students 
that have the ability to sustain an intercollegiate varsity team. When OCR is required to 
make this determination, it may consider such factors as the following: 

• 

• 

the athletic experience and achievement- in interscholastic, club or intramural 
competition - of underrepresented students interested in playing the sport; 
participation in other sports, intercollegiate or otherwise, that may demonstrate 
skills or abilities that are fundamental to the particular sport being considered; 
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• self-assessment of ability to compete in a particular interscholastic varsity sport; 
• if the team has previously competed at the club or intramural level, whether the 

competitive experience of the team indicates that it has the potential to sustain an 
intercollegiate team; 

• tryouts in the particular sport in which there is an interest; 
• other direct observations of participation in the particular sport being considered; 

and 
• opinions of coaches, administrators, and athletes at the institution regarding 

whether interested students have the potential to sustain a varsity team. 

When measuring students' athletic abilities, surveys, including the Model Survey, are 
generally limited to measuring a student's athletic experiences and self-assessment of 
ability. Although a student's experience in a particular sport may be a good indicator of 
ability, it does not necessarily reflect the student's ability t? compete on a team at the 
higher level required of intercollegiate athletes. In particular, a survey such. as the Model 
Survey does not capture information on the level of performance or competition of a team 
or a particular student. Conversely, a lack of experience or limited experience in a 
particular sport does not necessarily indicate the inability to compete in a particular sport 
at the intercollegiate level. For example, a student may have athletic skills, gained from 
experience in other sports, which are fundamental to the particular sport in which the 
student has expressed an interest. 

If a school chooses to use the Model Survey or an equivalent survey, OCR will-presume 
that a student's self-assessment oflack of ability to compete at the intercollegiate varsity 
level in a particular sport is evidence of actual lack of ability. 

If an institution has a team that currently or previously competed at the club or intramural 
level, OCR will consider the competitive experience of the team, as well as the opinions 
of coaches and others within the institution that have observed or otherwise have 
knowledge of the team membei;-s' athletic abilities. 

Because OCR considers participation in club and intramural sports to be an important 
indicator of interest and ability, sc_hools that are unsure whether the interests and abilities 
they have measured will be sufficient to sustain a new varsity team are permitted -
though not required - to create a club or'intramural team to·further assess those interests 
and abilities. We refer here, not to lack of confidence in the Model Survey or other 
results, but to whether the accurately measured interests and self-assessed abilities are 
sufficient to sustain a new varsity team. Just as an institution might conduct tryouts or 
hold organizational meetings after a survey or other initial assessment -shows the potential 
interest and ability to create a new varsity team, an institution has the option to field a 
club or intramural team for a reasonable period of time to further assess the depth and 
breadth of the interests and abilities of the participating athletes. However, this option 
must be exercised as only a part of the assessment process, using standards that apply 
equally to male and female athletes. Once a school completes the assessment process by 
concluding that there is sufficient inter~st and ability to support a new varsity team, the 
school is under an obligation to create a varsity team within a reasonable period of time . 
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C. Assessment of Sufficient Number oflnterested and Able Participants to 
Sustain a Team 

To trigger an institution's obligation to create a team for the underrepresented sex under 
part three of the three-part test, the number of interested students with ability must be 
sufficient to sustain an intercollegiate team in that sport. Each of the various 
intercollegiate sports has a minimum ~umber of athletes needed to compete in a contest. 
While it is theoretically possible to have teams with only these minimum numbers of 
athletes, OCR recognizes that the reality of how sports are played involves practical 
factors that schools must take into 'consideration in setting the minimum number of 
participants needed for a particular sport. Athletic directors and coaches for a particular 
sport will generally have the experience with the mechanics and realities of operating a 
team to determine the impact of these factors and decide the numper of students needed 
to establish teams by sport. In general, OCR defers to decisions of the athletic directors 
and coaches. As a frame. of reference, OCR may consider the average size of teams in a 
particular sport, a number that will typically vary by institution, sport, sex, and 
competitive region. W~en evaluating the minimum number of athletes needed, OCR 
may consider factors such as: 

• 
•. 
• 

rate of substitutions, caused by factors such as intensity of play or injury; 
variety of skill" sets required for competition; and 
effective practices for skill developmei:it . 

In particular, some sports require a higher rate of substitutions, both in intercollegiate 
competition and in practice because, for example, they involve a higher intensity of play 
or have higher frequency rates of injury than other sports. Some team sports may require 
an athlete in a certain playing position to develop a_particular set of athletic skills that it 
may not be necessary for other team members to develop to the same degree of 
proficiency. For example, a baseball or softball pitcher, to be successful, must develop 
athletic skills very different from those of the catcher. Similarly, the skill set needed to 
play offensive positions in football are different from those in defensive positions. 
Additional players may be needed for purposes of practice and skill development. To 
have effective practice to simulate regulation play, a basketball team, for example, may 
need twice the number of participants than are permitted on the court at once during 
varsity competition. OCR may consider these factors when evaluating the minimum 
number of atl)letes needed to sustain a particular team. 

D. Determining Whether There Is a Reasonable Expectation of Intercollegiate 
Competition for the Team 

In addition to the requirement that students haye an interest in athletics and sufficient 
ability to sustain a team, there must be a reasonable expectation of intercollegiate 
competition for the team in the institution's normal competitive region. OCR will look at 
available competitive opportunities in the geographic area in which the institution's 
athletes primarily compete. 
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Institutions are not required to create an intercollegiate varsity team or elevate teams to 
varsity status absent a reasonable expectation that intercollegiate competition in that sport 
will be available within the institution's normal conipetitive region. However, 
institutions may be required by the Title IX regulation to encourage the development of 
such competition as part of a resolution agreement or remedy. 

If an institution's normal competitive region 'includes an area outside its own geographic 
area, OCR will not require the creation of a particular sport if, due to climate or 
topography, it would not be possible as a practical matter for students at the institution to 
practice that sport. For example, Institution A's normal competitive region includes the 
Rocky Mountains, although Institution A is located in the Plains. Students at Institution 
A are interested in and able to compete in skiing. Due to the geographic area in which 
Institution A is located, there are no mountains on which students at Institution A could 
practice. Thus, in order to prepare for competition, the skiing team would have to travel 
to the Rocky Mountains for each practice. Therefore, OCR would not require the school 
to create a ski team. 

E. Implementation 

When a school has sufficient unmet interest and ability in a sport to sustain an 
intercollegiate team in that sport, and a reasonable expectation of intercollegiate 
competition for a team in that sport within the school's normal competitive region, the 
school is under an obligation to create a varsity team in that sport or elevate the club team 
to varsity status, if it el~cts to comply with part three of the three-part test. Moreover, the 
school must accommodate those interests and abilities within a reasonable period of 
time.15 Thus, schools may wish to use the results of their assessment under part three, 
including the Model Surv~y, to inform and support budget decision-making. 

OCR recognizes that, for practical and financial.reasons, a school may be unable to 
immediately create a new varsity team or elevate a team to varsity status. When 
determining whether the period of time to create or upgrade a team is reasonable, ·OCR 
will account for the steps necessary to establish the varsity team, which will vary by sport 
and by school and may include obtaining necessary approval and funding to establish the 
team, building or upgrading facilities, obtaining varsity level coach(es), and acquiring 
necessary equipment and supplies. If a school must construct or renovate facilities for 
the varsity team, it may immediately accommodate the interests and abilities of the 
underrepresented sex by providing temporary facilities-. 

15 The addition of a new varsity team necessarily will increase the number of varsity athletes at the school, 
and the development of a new team may require a school to spread scholarships for these new varsity 
athletes over as much as four years. If a school takes such action, OCR will consider the creation of a new 
team lo be a nondiscriminatory factor justifying the award of fewer scholarships in the first few years of the 
newly established learn than would be necessary to create substantial proportionality between male and 
female athletes. 
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CONCLUSION 

OCR intends that the Additional Clarification iind User's Guide will serve to facilitate 
compliance wi~ part three of the three-part test for those institutions that choose to use 
part three to ensure Title IX compliance. Although the focus of this combined document 
is on part three, OCR reiterates that each part of the three-part test is an equally sufficient 
and separate method of complying with the Title IX regulatory requirement to provide 
nondiscriminatory athletic participation opportunities, and institutions maintain flexibility 
and control over their athletic programs. 
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USER'S GUIDE 

TO DEVELOPING 

STUDENT INTEREST SURVEYS UNDER TITLE IX 
The purpose of this report, prepared.by the National Center for Education Statistics 
(NCES) for the Office for Civil Rights of the U.S. Department of Education, is to provide 
a guide for conducting a survey of student interest in order to satisfy Part 3 the Three-Part 
Test established in the 1979 Policy Interpretation of the intercollegiate athletic provisions 
of Title IX of the Higher Education Act of 1972. 

Introduction to Title IX 
Title IX (20 U.S.C. §§ 1681-1688), enacted in 1972, addresses issues of gender 
discrimination in colleges and universities. Specifically, it states that 

" ... no person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving Federal financial 
assistance .. .'..' (20· U.S.C. § 1681 (a)). 

In 1975~ the former U.S. Department of Health, Education, a~d Welfare issued 
regulations implementing Title IX (34 CFR. Part 106). The regulations pertaining to 
athletics require that a recipient which sponsors interscholastic, intercollegiate, club, or 
intramural athletics shall provide equal athletic opportunity for members of both sexes 
(34 CFR 106.4l(c)). 

Enforcement of Title IX is primarily the responsibility of the Office for Civil Rights 
(OCR) of the U.S. Department of Education. Courts, however, have resolved some cases. 
The associated body of case law has addressed legal issues ranging from the standing of 
plaintiffs to whether Title IX violates the equal protection clause of the Fourteenth 
Amendment to the u:s. Constitution. 

The Three-Part Test 
Postsecondary educational institutions may be required to demonstrate compliance with 
Title IX in response to either specific complaints or OCR's compliance reviews. 

The 1979 Policy Interpretation of Title IX established, among other things, three means 
by which institutions can. demonstrate compliance with the interests and abilities factor, 
which is one of the factors for determining equivalence in athletic benefits and 
opportunities. Collectively, these are known as the "Three-Part Test" or, alternatively, as 
the "Three:..Prong Test." An institution may demonstrate compliance in any one of the 
following ways (44 Fed. Reg. 71,418 Dec. 11, 1979): 

I. Demonstrate that intercollegiate level participation opportunities for male and 
female students are provided in numbers substantially proportioi:iate to their 
respective enrollments; or 
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2. Where the members of one sex have been and are underrepresented among 
intercollegiate athletes, show a history and continuing practice of program 
expansion which is demonstrably responsive to the developing interests and abilities 
of the members of that sex; or 

3. Where the members of one sex are underrepresented among intercollegiate athletes, 
and the institution cannot show a continuing practice of program expansion such as 
that cited above [in Part 2], demonstrate that the interests and abilities of the 
members of that sex have been fully and effectively accommodated by the present 
program. 

The Title IX Commission and the Assistant Secretary's letter 
On June 27, 2002, then Secretary of Education Rod Paige created the Commission on 
Opportunity in Athletics to investigate whether further guidance on Title IX requirements 
regarding intercollegiate athletics was needed. On February 26, 2003, the 15-member 
Commission issued its final report entitled "Open to All": Title IX at Thirty. 

In response to the Commission's report, on July 11, 2003, OCR issued a Dear Colieague 
letter providing further clarification on the intercollegiate athletics policy guidance 
regarding Title IX compliance. The letter reaffirmed that each of the three parts was a 
valid means of compliance and that "institutions have flexibility in providing 
nondiscriminatory participation opportunities to their students, and OCR does not require 
quotas." Further, OCR encouraged schools to request individualized assistance from 
OCR to meet the requirements of Title IX. OCR also indicated that it would share 
information on successful approaches with the broader scholastic community. 

Background on This User's Guide 
Pursuant to the July 11, 2003 clarification letter, OCR desired assistance in providing 
technical guidance to schools on meeting the requirements of Title IX. At OCR's request, 
NCES produced this guide and commissioned a related technical report by the National 
Institute of Statistical Sciences (NISS). The intent of this report is to provide guidance on 
conducting a survey of student interest with respect to Part 3 of the Three-Part Test. 

To lay the foundation for the guide, NISS conducted an historical analysis of the use of 
surveys for Part 3 within the legal and regulatory context of OCR. The history of the use 
of surveys to comply with Title IX provides a context fo~ identifying good existing 
practices as well as desirable improvements. To conduct this analysis, OCR provided 
files to NCES of the 132 cases of possible noncompliance with Title IX that OCR 
investigated during the period of 1992-2002. These cases involved 130 colleges and 
universities in 43 states. Such cases either resulted from complaints or arose from 
compliance reviews conducted by OCR; all were resolved. 

In order to ascertain the unique needs of institutions attempting to demonstrate Title IX • 
compliance using Part 3, the files were examined with two general questions in mind. 
The first was the degree to which the institutions in the OCR Title IX compliance case 
files, and the subset of those institutions that used Part 3,. were similar to the universe of 
postsecondary institutions that offer intercollegiate sports programs. To the extent that the 
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l institutions in the OCR case files are similar to the larger universe of institutions, it is 

easier to generalize from their history. 

The second question was with regard to the specific survey practices that were used by 
those institutions that employed a survey. For instance, what kind of data collection 
process was used? How did institutions ask about student interest in various sports? How 
was nonresponse handled? NISS examined the survey instruments that have been 
employed to date and considered the technical challenges to conducting a survey that will 
be both easy to implement and adequate to ascertaining whether the interests and abilities 
9f the underrepresented sex have been effectively accommodated. 

Once the analyses were conducted, it was possible to develop suggestions for an 
improved process for conducting a Part 3 interest survey:. The next sections of this report 
summarize the analysis of the OCR case files. The final section of this report provides 
guidance on how to conduct a Part 3 interest survey. It inclu~es procedur~s that represent 
the best of the practices found in the OCR case files and further improvements. The 
practices that are recommended in this guid~ do not, in some particulars, meet the 
standards that would govern the collection and analysis of data by a federal $1atistical 
agency such as NCES. The goal was to identify and provide guidance on ways to 
improve practice within the context of compliance with Part 3 of the Three-Part Test. 

This User's Guide draws extensively from a technical report, Title IX Data Collection: 
Technical Manual for Developing the User's Guide (Karr, A.F., and Sanil, A.P., 2005), 
that is provided as a companion to this User's Guide. The technical report was prepared 
for NCES by the National Institute of Statistical Sciences, a highly respected independent 
research institute. This User's Guide presents the information in the technical report that 
is most relevant to the practical concerns of institutions considering the use of a survey to 
comply with Title IX. 

The OCR Case Files 

Findings on institutional differences and similarities 
There were 130 unique institutions in the OCR case files ("OCR institutions"). The cases 
were initiated and resolved during the years from 1992 to 2002. Of these, 95 were the 
subject of a complaint and 35 were the subject of an OCR-initiated compliance review. 

About two-thirds of the 130 OCR institutions opted to use Part 3 (n = 86) rather than 
Parts 1 or 2 (n = 44) to comply with Title IX. There were so few attempts to comply 
using Part 2 (n = 8) that separate analysis of Part 2 cases was not conducted. About three
fourths of the 86 institutions that achieved compliance using Part 3 did so by means of a 
student interest survey (n = 67). The remainder achieved compliance with Part 3 in some 
other manner (n = 19). 

In order to gain a sense of how representative the 130 OCR institutions are, they were 
compared to a base population of 1,723 institutions that include every institution that is a 
member of at least one of the intercollegiate athletic organizations: the National 

3 



Collegiate Athletic Association (NCAA), the National Association oflntercollegiate 
Athletics (N~IA), and the National Junior College Athletic Association (NJCAA). 

• The comparisons were made using 14 different characteristics. These are divided into 
three groups. The first group, Institutional Characteristics, consists of Sector, 
Geographical Region, Urbanicity; Carnegie Classification, Selectivity, In-State Cost, and 
Out-of-State Cost. The second group, Student Body Demographics, consists of 
Enrollment, Percent Female, Percent Black, and Percent Out-of-State. The third group, 
Athletic Program Characteristi_cs, contains Association Membership, Football, and 
Number of Sports. Complete details describing the full set of characteristics and a 
complete set of tables displaying the results summarized here are given in the 
accompanying technical report. 

Although the OCR cases consist of institutions of all types located in 43 states, there are 
some differences between them and the comparison population. OCR cases tend to 
involve large state colleges and universities (including doctoral universities) that are 
highly invC>lved in intercollegiate sports. More specificaily, relative to the comparison 
institutions, they are more likely to have football as one of their conference membership 
sports, are more likely to participate in all four major conference sports (i.e., baseball, 
football, basketball, and track), and are more likely to belong only to the NCAA than to 
one of the smaller sports associations. In addition, they are more likely to be located in 
the Southeast and the Far West than are the comparison institutions. 

The OCR institutions that used Part 3 to achieve compliance, compared to Part 1 and Part 
2 users, are more likely to be public, 2-year institutions and to have a greater percentage 
of female students and Black students. They are also more likely to be small, less 
expensive, and located in the Southeast. In contrast, they are less likely to be doctoral 
universities, belong to the NCAA, participate in conference sports, and to have out-of
state students than those institutions that opted to use Parts I or 2. 

About three-fourths of the institutions that achieved compliance using Part 3 did so by 
means of a student interest survey (n = 67).1 The differences among institutions using 
Part 3 that employed an interest survey and those that did not are few and are detailed in 
the technical report. 

Finally, there is some evidence that use of Part 3 and the use of surveys to .achieve Part 3 
compliance have increased over time. 

In summary, the OCR institutions tend to be those that educate large numbers of 
undergraduates. However, the OCR institutions that used Part 3, including those that used 
a student interest survey, tend to be smaller institutions that are not as involved at the 

1 Fallowing the completion of the NISS analysis, OCR provided documentation showing that IO of the 29 
institutions identified as not having surveys in the NISS report had, in fact, used a survey. However, copies 
of the survey instruments used were not available for analysis. The numbers in this guide have been 
adjusted to reflect the change in these 10 cases. 
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most competitive levels of intercollegiate athletics. We have no way of ascertaining why 
institutions that use Part 3 differ from those that do not. There is no reason, however, 
from a statistical and measurement perspective, for student interest surveys to be more 
appropriate for one type of institution than another. 

Current Survey Practices 
In this section, we summarize the information obtained from the 52 OCR files containing 
survey instruments.2 This information was used as the foundation for the guidance we 
provide in the last section on how to conduct a Part 3 interest survey. 

The 52 instruments were classified along 20 categorical dimensions. 

The first set of dimensions consists of the following properties of the survey itself:· 

• Whether the case is the result of a complaint against the institution or routine 
monitoring activities of OCR. 

• The target population, which may consist of the entire student body, only females, or 
some other group. This is the group whose interests and abilities the survey purports 
to describe. 

• The sampling mechanism, which indicates whether there is explicit selection of a 
subset of the target population or whether the survey is meant to be a census, that is, 
completed by all students. 

• The .degree of proactivity in conducting the survey. This. is the extent to which the 
institution exerted effort to ~ecure a reasonable response rate. 

The second set of dimensions consists largely of characteristics of the survey instrument. 
Most of these are the presence or absence of specific kinds of questions: 

• Age: are respondents asked their age? 
• Class: are respondents asked which class (i.e., freshman, ... ) they are a member of? 
• Gender: are respondents asked their gender? 
• Spectator interest: are respondents asked about their interest as spectators, either in 

person or via t~levision or radio, of athletic events? 
• Attitudes about athletics: are respondents asked explicitly about their attitudes 

regarding athletics in general or intercollegiate athletics? 
• Opinion about the institution's athletic programs: are respondents asked explicitly 

for opinions regarding whether the institution's athletic programs address their 
needs (as opposed to implicit questions associated with whether their personal 
interests and abilities are satisfied)? . 

·• Identifying information: are respondents asked for information that identifies them? 
• Ability: are respondents asked explicitly about their athletic ability? 

2 There were a total of 15 OCR case files that did not contain an instrument despite being reco.rded as 
having carried out a survey. 
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• Recruiting: are respondents asked whether they had been recruited as athletes by a 
postsecondary institution? 

The third set of dimensions is the global characteristics of the instrument: 

• Caveats and benefits: are questions regarding intercollegiate athletics accompanied 
by a statement of the potential.disadvantages (for example, time ~pent in practice or 
missed classes) and advantages (for example, financial aid)? 

• Reasons for the survey: are respondents told why the survey is being conducted? 
• Statement of confidentiality: are respondents promised explicitly that their responses 

will be kept confidential? 

Th~ final set of dimensions concerns how athletic interest, experience, and ability are 
represented in the survey instrument. 

• For interest, representation of sports (i.e., type of sports activity) 
• For interest, number of levels (i.e., amount of interest) 
• For experience, representation of sports 
• For experience, number of levels. 

In examining these surveys, it was found that close to two-thirds ( 44 of the 67) were 
administered in response to a complaint being filed. Detailed data were available on 
three-fourths of these surveys (52 of the 67). Of the institutions with available surveys, a 
majority included the entire student body in its purview· rather than some other group 
(e.g., campus visitors or applicants for admission). Also noteworthy is that a majority of 
these surveys included all students rather than just women, as might be expected from the 
language in Part 3 of the Three-Part Test, which refers only to the interests of the 
underrepresented sex as being relevant to compliance. Nearly two-thirds of these surveys 
used a census approach, which attempted to ascertain the responses of all students rather 
than those of only a sample of students. 

As best as could be determined, few if any institutions made an effort to obtain high 
response rates. The typical institution simply distributed the questionnaires in a central 
place. Only a few provided incentives for students to complete the· survey or provided 
any indication that they attempted to contact nonrespondents in order to induce them to 
complete the survey. • 

A majority of institutions included questions on student age, class (freshman, sophomore, 
etc.), and gender. More than three-fourths did not ask respondents to provide identifying 
information. 

Most did not ask about student interest as athletic spectators, or their attitude towards 
intercollegiate athletics in general. Less than one-half of the surveys included a question 
about their institution's athletic program, and less than 20 percent (10 of 52) of ~urvey 
instruments contained direct questions about whether inter_ests as spectators are being 
met. One example of a direct question about interests being met is the following: 
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"Are your desires for participation in [recreational, intramural, intercollegiate, 
club] sports met at XXX?" 

Less than one-third of the 52 institutions explicitly asked respondents to rate their athletic 
abilities. Many institutions asked about previous high school experience or previous · 
collegiate experience as a surrogate for asking about athletic ability. 

Only a few institutions asked students whether or not they had been recruited as athletes. 
Less than one-third reported that students were told the purpose of the survey. Less than 
20 percent of surveys promised student confidentiality to potential respondents. 

Given the purpose of the study, every survey contained some question or questions 
concerning student interest. There are two separate issues: (I) how were individual sports 
represented, and (2) how many levels of interest were offered to respondents as part of 
the question wording. 

The most substantive of the differences among the survey instruments are in how they 
operationalize these concepts. These differences are of two kinds. The first is how sports 
are represented, which occurs in the instruments three ways: 

• By fixed entries (e.g., archery, baseball, basketball, ... ) in the "Sport" column. 
• By blank entries in the "Sport" column, in which respondents are asked to write in 

the names of sports for which they wish to provide information. 
• By blank entries in the "Sport" column, into which respondents are to place 

numerical codes for sports of interest, which are listed somewhere in the instrument. 

Nearly two-thirds of surveys provided fixed entries for individual sports as a way of 
representing them in the questionnaire. 

The second difference is the number of levels provided to respondents as response 
categories, which ranges from one ("some interest") to ten levels. The dominant practice 
is to offer simply one (non-zero) level of interest for respondents, treating this as a yes/no 
question. In contrast to the limited variation in questions about interest, questions about 
previous experience varied widely. There was no predominant pattern of question 
wording and type, even though every survey contained questions about previous 
experience. Similarly, the number of levels of experience varied widely, suggesting an 
absence of a standardized format for response. 

Several (15 of 52), albeit a minority, of the instruments contained statements of caveats 
and benefits associated with participation -in intercollegiate athletics. The following 
statement appeared in several of the instruments: 

"Intercollegiate athletics usually requires athletes to devote 20 hours of practice 
each week during the season. The athlete is expected to follow an individual 
regimen of training during the off-season. Many intercollegiate athletes receive 
financial awards that cover all or a portion of school expenses. Athletes are 
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required to travel and occasionally miss classes. They are given access to 
academic support services, including tutoring, counseling and study tables." 

It is inherent in Part 3 surveys that questions of interest and ability need to be asked of 
respondents with respect to many different sports. A number of surveys struggled with 
this problem unsuccessfully, in that they did not use a format that both maximized the 
possibilities of obtaining correct information and facilitated responses because it was 
easy to use. Some of the questionable procedures include insufficient definition of the 
number oflevels of interest, unnecessary forced-choice response categories, and 
insufficient space for free-form responses. In addition, surveys that use only free-form 
responses may lead to underreporting of levels of interest in sports that do not 
immediately occur to respondents as they are filling out the questionnaire. 

Many questions included on tQese surveys appeared to be irrelevant to the purpose of 
Title IX, including questions about race and ethnicity and student living arrangements. 
Eliminating superfluous questions would improve ·these survey instruments. 

A major problem with these surveys is that response rates reported by the OCR 
institutions are typically low. One-half of these institutions reported the data needed to 
compute their survey response rates; the range varied from 8 percent to 70 percent. 
Coupled with the problem of low response rates is the lack of attention to questions of 
nonresponse bias. While it is a reasonable conjecture that most student nonresponse is 
due to the lack of interest in athletics on the part of those students, there is no evidence 
that any institution sought to test this view or, alternatively, that they informed students 
that nonresponse would be interpreted as lack of interest. 

On a positive note, while some of the question wording is awkward, there was little or no 
attempt to slant the responses on the part of the 52 survey institutions by biasing question 
wording. 

In order to see whether student athletic interest surveys have. been done more generally, 
an Internet search for additional survey instruments identified a number of institutions 
that reported such surveys, including five for which survey instruments were obtained. 
They are similar to the surveys conducted by the OCR institutions in that they were used 
to survey the student body rather than applicants, they tend to be complete censuses 
rather than based on samples, they use questions about experience as surrogates for 
questions of ability, they do not take steps to deal with any nonresponse problem they 
may have faced, and they include a question on gender. 

A major difference between these five surveys and the instruments used by the OCR 
institutions is that four of the five were conducted using the Web. In part, this reflects the 
evolution of survey technology, since these surveys were conducted between the years 
2000 and 2004, while the surveys conducted by OCR institutions were carried out 
between 1992 and 2002 at the latest. However, the additional surveys failed to exploit the 
full potential of Web interactivity and of Web technology that excuses respondents from 
unnecessary responses and can help guarantee respondents' confidentiality. 
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In summary, the 52 surveys conducted by OCR institutions and the five Internet surveys 
exhibit a mixture of strengths and weaknes,s. Lack of explicit bias is one of the great 
strengths of these instruments, as is the tendency of more recent surveys to explicitly use 
the Web for their data collection process. One weakness of many of these instruments is 
that their representation of interest, ability, and experience across many sports is often 
confused and unnecessarily complex, while another weakness is the inclusion of 
irrelevant information on the questionnaire. The most serious problem, though, is the 
inattention to low response rates. A complete discussion and summary of these issues is 
contained in the technical report. 

How to Conduct a Survey of Student Interest 
A survey instrument and data collection process that improves on currentpractice by 
utilizing the newest Internet technologies and adopting procedures that will generate high 
response rates is presented below. It avoids many of the problems found in the 
examination of current practice and seeks to simplify the process for institutions that 
might wish to comply with Part 3 of the Three-Part Test by means of a student ip.terest 
survey. 

The technical requirements of such a survey, which is designed to measure whether the 
"interests and abilities of the members of that underrepresented sex have been fully .and 
effectively accommodated by the present program," indicate that certain choices will 
make it easier to conform to legal requirements as well as the technical requirements of 
surveys. All of the criteria for doing so are set out in the technical report. 

Problem formulation 
In order to simplify the presentation, attention is restricted to a single sport not currently 
offered at the varsity level for women. We assume that: women are the .underrepresented 
sex. An institution employing Part 3 is attempting to determine, using data collected from 
a student survey, whether the interests and abilities of women have been fully and 
effectively accommodated by the present program. 

An operational formulation of the problem is as follows: There are a minimal number of 
team members necessary to "field" a team in the given sport. The institution must specify 
this number. It depends on the sport and possibly contextual factors. For instance, a 
basketball team cannot play with fewer than five players, bu,t this is not the minimal 
number of players needed for basketball. Instead, the minimal number is presumably in 
the range 10-15. NCAA or other association rules may provide other bounds for the 
number of players, but prevailing values in the conference to which the institution 
belongs are also relevant. 

There is, conceptually, some number of women students who possess the interest and 
ability to compete in the sport at the varsity level. If that number were known with 
certainty, then determination of compliance by OCR would be straightforward: 

• If the number of women with interest and ability is equal to or greater than the 
minimum number of players required to field a team, then the institution must take 
additional steps that could lead to offering the sport at the varsity level. 
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• If the number of women with interest and ability is less than the minimum number 
of players required to field a team, then the institution does not have to take steps to 
offer that sport. 

It is the "known with certainty" qualification in this formulation that creates challenges 
for a survey. In particular, it raises questions about the target population to be surveyed, 
whether a census or sample is to be used, how frequently the survey should be conducted, 
and most importantly, how to deal with the problem of students not responding to the 
survey and the possible bias introduced by such nonresponse. 

Target population 
The ideal implementation of this kind of survey should fix the population to be surveyed 
to be the entire undergraduate student body. Even though compliance with Title IX for 
intercollegiate athletics is restricted to accommodating the interests of full-time 
undergraduates of the underrepresented sex, a survey of the entire undergraduate 
population can provide institutions with evidence related to the degree to which unmet 
demand differs for males versus females and foll-time versus part-time students;· it avoids 
the suggestion that the institution is concerned only with the needs of the 
underrepresented sex and eliminates the need to restrict access to the survey to only a 
subset of the undergraduate body. Even though the entire undergraduate student body is 
surveyed, the determination of the number with interest and ability for purposes of 
compliance with Part 3 should be restricted to full-time ~tudents of the underrepresented 
sex. 

An alternative to surveying the entire student population is to survey a catchment 
population consisting of both the entire student population and potential applicants. 
However, the use of a catchment population is very problematic. The size of the 
catchment area is dependent on the student population served by a specific institution. 
The catchment area might be local for a rural community college, national for a small 
state college, and international for large 4-year and doctoral institutions. Even if 
definable, such a large target population is almost surely unreachable in any meaningful 
way and thus is not recommended here. 

Census versus sample 
There are two alternative possibilities for selecting cases. The first would be to conduct a 
census whereby all undergraduates are asked to provide information regarding whether 
their interests and abilities are accommodated by tlie present program. The second 
possibility would be to conduct a sample survey: only a subset of students is asked to 
provide information regarding whether the present program accommodates their interests 
and abilities. 

While a census is a larger scale undertaking.than a sample survey, it is superioi;- in almost 
every respect for Part 3 interest surveys. Using a census avoids several difficult issues 
associated with sample surveys: selection of the sampling mechanism, selection of the 
sample size, and calculation of sampling error. In fact, a majority of the OCR institutions 
using a survey attempted to conduct a census. For those OCR cases not using a census 
approach, a few institutions seiected a random sample while others used a non-random 
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purposive sample of what the institution took to be an interested population, such as 
students in physical education classes. For technical reasons, if an institution intends to 
select a sample, it is necessary to select an extremely large sample in order to get a 
precise estimate of interested students of the underrepresented sex. Further,. even with 
technically sophisticated sampling and analysis procedures, the compliance implications 
of samJJle estimates are unclear. For instance, how is an institution to handle the margin 
of error in a sample survey that generates an estimate of 15 interested and able women 
(with a margin of error of± 3) in a sport that requires 18 people to form a team? In 
contrast, the implications of a census in which 15 women identify interest and ability in a 
sport that requires 18 are clear - the institution has determined that there are an 
insufficient number of interested females on campus to field that sport. Thus, the 
recommended data collection strategy is to concjuct a census (i.e., to survey all students) 
rather than to select a sample of respondents. 

Periodicity 
How frequently should a survey of student interests be conducted? Since most cases of 
survey use in the OCR files were in• response to complaints being filed, there is little case 
history to indicate how frequently an institution acting proactively should administer a 
survey. A survey of the entire undergraduate student body that generates high response 
rates and demonstrates that the interests of the underrepresented sex are fully 
accommodated might serve for several years if the demographics of the undergraduate 
population at the institution are stable and if there are no complaints from the 
underrepresented sex with regard to a lack of athletic opportunities. In contrast, an 
institution with rapidly changing demographics, or whose previous survey detected levels 
of student interest and ability in particular sports that were close to the minimum number 
of players required to field a team, or an institution receiving complaints with regard to 
unmet needs should consider more frequent surveys. 

Excluding students 
With respect to varsity participation, part-time students and members of the 
overrepresented sex should not be included in the calculation of the number of students in 
the underrepresented sex who have interest and ability. Should institutions exclude 
seniors from the calculation of this number if the survey is conducted at a point in time 
when it is too late for the seniors who have completed the survey to participate in the 
sport in which they have expressed interest and ability? The inclusion of seniors in the 
calculation of this number is recommended, particularly for those institutions that do not 
plan to implement an annual survey. The inclusion of seniors provides the best estimate 
for future years of the number of students in the underrepresented sex who have the 
interest and ability, and acknowledges the reality that creating a new sports team at the 
intercollegiate level may be a multiyear process. 

Confidentiality 
When asking for i;iny personal or potentially individually identifiable data, protecting the 
respondents' confidentiality is essential to obtaining high quality data and to achieving 
acceptable response rates. The recommendation to use e-mail and the Internet to improve 
on current practices may seem to some as increasing the risks of yiolating confidentiality. 
However, by utilizing the newest Internet technologies, there are readily available 
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alternatives (such as one-way hashed keys) that make it possible to track who has 
responded, while at the same time protecting the confidentiality of their responses. One 
such alternative would be to embed an encrypted ID within the link.to the URL of the 
data collection instrument. The encrypted ID would be severed from the response itself 
and used in the database file containing respondents' e-mail addresses to mark that a 
response had been received. The software would then use the encrypted ID to record that 
a person has responded without being able to link to that person's response. This strategy 
allows an institution to track responses, conduct nonresponse follow-up and to protect 
against multiple responses by a single individual. For example, the institution could use 
the database with encrypted IDs and e-mail address (but no- individual responses to 
survey items) to send e-mail messages to nonrespondents. 

Nonresponse 
The final issue is the question of nonresponse. Most OCR institutions that included 
surveys either did not report their response rates or reported them as low. None explicitly 
considered any kind of nonresponse bias analysis to determine whether those students 
who did not respond to the survey differed in interests and abilities from those who 
responded. 

In general, institutions have treated nonresponse as indicating no interest in future sports 
participation. This assumption is defensible if all students have been given an easy 
opportunity to respond to the survey, the purpose ofthe·survey has been made clear, and 
students have been informed that the institution will take nonresponse as an indication of 
lack of interest. 

The procedures for conducting an analysis of nonresponse bias and generating 
statistically valid adjustments t9 the original data based on such an analysis are 
complicated and beyond th~ capacity of some institutions. Thus we conclude that the best 
method for dealing with nonresponse is to generate high enough response rates that 
nonresponse can safely be ignored for the purposes of Title IX compliance. A web-based 
survey instrument, which is described in detail below, can accomplish that goal, either by 
being made mandatory or by being provided in a context in which most students will 
complete it. For instance, a web-based survey that students have to complete or actively 
by-pass to access the web screens that allow them to register for courses is likely to 
produce very high response rates. Another possibility is for institutions to send an e-mail 
to all students that describes·the purpose of the survey, includes a link to the web-based 
survey, and includes a. disclaimer that states that if a student does not respond to the 
survey, the institution will understand that the student is not interested in additional 
athletic participation. Although rates of nonresponse may be high with this procedure, 
nonresponse is interpretable as a lack of interest. 

In additim:i, a data collection instrument suitable for gathering information regarding 
whether "interests and abilities of the members of the underrepresented sex have been 
fully and effectively accommodated by the present program" with minimal respondent 
effort is best implemented on the. Web. This allows effective implementation of skips and 
other selection devices through which a respondent can go to a list of sports and choose 
those that the respondent wishes to respond to in detail. 

12 

0 

0 



0 

The prototype 
Our proposed survey instrument, a prototype, consists ofeight screens. Not all 
respondents need ·to proceed thro~gh all eight screens. 

Screen 1 introduces the survey and informs respondents of the purposes of the census, 
provides. an explicit confidentiality statement, and provides an explanation of the 
structure of the instrument. 

Screen 2 requests four items of demographic information-age, year in school, gender, 
and whether the student is full-time. The dropdown·boxes and radio buttons constrain 
responses to those allowed by the institution conducting the census. • 

Screen 3 explains the next set of questions--on athletic experience, participation, and 
ability. It allows respondents with no interest in future participation in athletics to so 
indicate and complete the instrument without having to view any of the other screens. 

Screen 4 of the prqposed instrument is reached only by respondents who wish to enter 
information concerning athletic experience, interests, and abilities. It lists the responses 
that will be allowed when the information is requested ( on screen 6), and contains a 
neutral statement of the burdens and benefits associated with participation in 
intercollegiate athletics. A more sophisticated version of the instrument might contain 
hyperlinks to definitions of various terms. 

Screen 5 allows respondents who wish to enter information concerning athletic 
experience, interests, and abilities to select the sports for which they wish to provide 
information. The purpose of this is to reduce the size and complexity of screen 6, on 
which the information is actually entered. Only those sports selected on screen 5 are 
listed on screen 6. The NCAA administers championships in 23 sports for its member 
institutions. In addition, it recognizes 7 "emerging sports" that are intended to provide 
additional athletics opportunities to female student-athletes. The number of 
intercollegiate sports sanctioned by the NAIA and NJCAA is smaller. We recommend 
listing all the NCAA championship and "emerging sports" on screen 5. 

Screen 6 is where actual information regarding experience, current participation, interest 
in future participation, and self-assessed ability is entered. These four categories appear 
side-by-side, which is sensible conceptually and psychometrically but was not done in 
any of the 57 survey instruments in the OCR case files. The allowable responses, which 
are constrained by radio buttons that also prevent multiple responses, are as follows: 

• For experience at the high school level, "Recreational," "Intramural," "Club," 
"Junior Varsity" and "Varsity." 

• For current participation, "Recreational," "Intramural," "Club" and "Varsity." 
• For interest in future participation at the institution: "Recreational," "Intramural," 

"Club" an4 "Varsity." 
• For ability: "Yes, I have the ability" and "No, I would need to develop the ability." 
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The reason for inclusion of four separate categories is that a determination of interest and 
ability is related to the pattern of response across these categories. For example, to 
determine the number of students of the underrepresented sex with interest and ability in 
a varsity sport, the students to be counted could be those who express an interest in future 
participation at the varsity level, indicate that they have the ability to do so, and have 
current or high school experience beyond the recreational level. 

Although not shown in screen 6, hyperlink.s could be used to provide access to definitions 
of these terms (or any other terms, for example, sports·with which not all respondents 
may be familiar). Placing the definitions in a separate window avoids impeding the flow 
of the surv~y instrument. 

Screen 7 offers respondents the opportunity for comments or other feedback, aslcs them 
to click a button to record their responses, and thanks them for participating. 

Screen 8 is a pop-up. screen that appears only for full-time students of the 
underrepresented sex who have expressed an interest and ability to participat.e at a higher 
level. It lists the sport(s) in which the student has indicated an ability and interest in 
future participation, and asks the student to provide contact information if the student 
wishes to be contacted by the athletics department or some other organization in the 
university with respect to her interests. The student can exit this screen without providing 
the requested information by indicating that she does not wish to be contacted. 

This prototype web-based data collection instrument has the following properties: 
I 

• Simplicity; 
• Explicit explanation of reasons for the data collection; 
• Explicit confidentiality statement; 
• Opportunity for global "no interest or ability" response; 
• Opportunity to filter sports for which detail is provided; 
• Nonprejudicial wording of items; 
• Inclusion of all of experience, current participation, interest in future participation, 

and ability; and 
• Fixed-form responses. 
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Screen 1: Initial screen of the prototype data collection instrument, containing the purposes of the 
survey, a confidentiality statement, and an explanation of the structure of the instrument. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

January 2005 

.: Purpose: This data collection is being conducted to determine the extent to which the athletic interests and 
: abilities of stud~s at XXX: Un,iversity are being met by the current offerings of recreational, intramural. club 

arid inter1:ollcgiate athletics. The information, which is being requested from all students, will be used by the ,,, 
I university for evaluation, research and planning purposes. M 
j: Confidentiwi9 Statement: All responses are strictly cc;>nfidential. No personal. identifying information is f 
: colle1:ted, and while we do ask for some demographic information,. this information cannot be used to identify ~' 
•~ B ~ )J 
• Siructure: You will be asked first for demographic infonna~o~ (your age, gender-, year in school and whether 'f'l" 
l you are a full-time or part-time student), and then you will be· asked questions pertaining to your athletic t, 
11 interests, expericnc;e and ability. Fm.ally, you will have the opportunity to provide comments or other feedback. I~ 
i. The entire process takes less than IO minutes. Please click on the button below when you arc ready to proceed. 
.! 

,~ 
'-'~r:'!i'~11lt~i::·· · ... tt½.}~i~ .. -~.,.~il:°i"~"'i~~,~~ 

SOURCE: NISS-produced prototype. 
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Screen 2: Second screen of the prototype data collection instrument, in which respondents provide 
four items of demographic and student status information. This example shows a respondent who is 
20 years old, female, a junior, and a full-time student. 

I 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Demographic Information 

Please provide the following demographic information. When you have entttcd the information. click the button to 
proceed. 

Youra1:1=: fu --- _gj 

Your gender: t' Male 

Yow: year at XXX: 

Your stildent status: C Part-time 

SOURCE: NISS-produced prototype. 
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Screen 3: Third screen of the prototype data collection instrument, on which respondents with no 
experience, current participation, or interest in future participation can so indicate and complete the 
process. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Information about Athletic Experience~ Interests and .Abilities 

• You will next be asked.to provide information about your athle~c exp~encc, CUITcnt participatfo,n in athletic 
: activities, interests in future participation and athletic abilities. 

' i 
!: lf.you have no experience, current participation; or interests infoture participqtion, please check-the box 
•• below, and elick ·the nCliek to Complete Survey" button. Your response will·be recorded, and.you will have 
, completed the SUI"Jl'ey. We thank you for your cooperation. • 

C I have no athletic experience, CUlTciit participation or interest in future participation. 

; If you do wish to rcporl: experience, current participation, interests in future participation or abilities, click the 
; nclick to Co~en button bc:lowto proceed. 

SOURCE: NISS-produced prototype. 
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Screen 4: Fourth screen of the prototype data collection instrument, which is reached only by 
respondents who wish to enter information concerning athletic experience, interests, and abilities. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Information about Athletic Experience, Inte:rests and Abilities 
: 

~ For the sports that you choose on the next screen, you will be asked to provide information about your athletic 
f. experience, current participation, interests in future participation and abilities. The format in which-the information 
f, is to be entered is: - • 
t 

i • Experience: At what level did. you participate in this. sport in high school? Responses from which you may 
r choose are "Recreational," "Intramural," "Club", "Junior Varsity" and "Varsity.,; 
I! •· Current Partidpaiion: At what lev4 31'.C yo1,1 participating in this sport at XXX? Responses from which 
r: you may choose arc "Recreational," "Intramural," "Club" and "Varsity." 

I
i • Interest.ht Future Pariicipati.on: At what lcv.cl do you wish participate.in this sport at :XXX? Responses 
j from which you may ,choose arc "Recreational," "Intrnmural," "Club" and ''Varsity." 
! • Ability: Do you believe that you have the ability to participate at the level at which you indicated interest? 
j! Responses from which you may.choose are "Yes·, I have the ability" and "No, I would need to develop the 
•l ability." 

11 Bec~usc_ of the ~ge number of spo~, pleas~ check the boxes ~e.loV.: for ~osc sp~rts for whic~ ~ou ~h to 
,1 provide information about your athletic c:xpcnencc, current participation, mt.crests _m future partietpation, and 

I·! abilities. When you have done so, click the button to proceed. You.wiilbe able to enter information only for 
l those sports tJiat you. hav.e checked. 

l
•I Before you proceed, you should be aware that participatiC>µ in intercollegiate athletics imposes bur.dens on 
I student-athletes, but also creates opportunities. For example, intercollegiate athletics usually requires athletes to 

devote 20 hours of practice each week during the season, as well as individual regimens of training during the 
!. off-season. Athletes are required to travel and occasionally miss classes. On the other hand, many intercollegiate 

athletes receive financial awards that cover all or a portion of school expenses. They arc also given access to 
academic support ser:vices, including mtoring, counsc~g m.d study tables, that arc µot available; to otl;icr- students. 
Of course, how these burdens and opportunities balance against one anoihc:r is a matter of personal circumstances 
and judgment. 

........ ,. 

· '.: 4". ,--~ .... t.,:..: 

SOURCE: NISS-produced prototype. 
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Screen 5: Fifth screen of the prototype data collection instrument, which is reached only by 
respondents who wish to enter information concerning athletic experience, interests, and abilities. 
Here, respondents select the sports for which they wish to provide information. The list is illustrative, 
consisting of the 23 sports in which the NCAA conducts championships- and 7 "emerging sports." The 
respondent illustrated here bas chosen basketball, lacrosse, and volleyball, which appear in screen 6. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Information about Athletic Experience~ Interests and Abilities 

Because ofthc large number of sports, and since any one person is urilikely to have expcri~te, current 
, participation, or interest in future participation in more than a few, please check the boxes below for those sports 
! for whieh you wish to provide infonnation about your athletic c~ricncc, current participation, interest in future 
: participation, and abilities. When you have done so, click ihc button to continue. You will be ~ked to enter 
, information only for.those sports that you have checked. 

i!iPort Sport Sport 

D Arcliety· 0 Golf [7 Squash 

D Badminton D Gymnastics □ $wimmingandDiw,g 

.IJ Baseball r IceHoclcoy n Synchronize<! Swimming 

65 Basketball (;;: Lacrosse 0 TeamHandball 

□ Bowling □ Rifle D Tennis 

D Crq~; Country r::i Rowing D Indoor Track and Field 

C Equestrian r Rugby [i Outdoor Track and Field 

C: Ffflcing C Skiing @Volleyball 

IJ ~ieldHocker II Soccer 0 WaterPolo 

D Football [1 Softball r7 Wrestling 

SOURCE: NISS-produced prototype. 
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Screen 6: Sixth screen of the prototype instrument, on which respondents enter information 
concerning experience, current participation, interest in future participation, and ability only for 
those sports selected on screen 5. 

I XXX University 

I Assessment of Students' Athletic Interests and Abilities 

I Information about-At:ltleti.c Experience, Interests and Abilities 

~ The sports listed below are !f!ose you selected on the previous screen. 

j 

l ij 
I: 

• If the list is not correct, please use your browser's back button to relum to the previous screen and modify your choices. 
• If the list is correct, please fill in all applicable responses. You do not need to respond to every question, and missing responses will be 

treated as (depending ou category) "No Experience,• "No Current Pmticipalion, • "No Interest in Future Participation" and for Ability, "Not 
applicable.• When you have completed all answers fhat you wish to complcitc, click the button to record your responses and proceed _to the 
final part of the survey. 

("" Rt(Rlf:i90,ll 

Ow,....,,.i 

C- Club 

C- Junior17a:rsi!.y 

C·vusi~ 

(.", ReCcaiiom1 

01n1na:,un1 

r, Clob 

I In!.ercollepale- I 
I 
I 

0 Reaeational II 
r. """""",1 

C:-· Club • 
1 

r lnlmolll194L~_J 

01ua,.!ioml 

01mnmun1 

Oau1, 

C In1~coUegie1c 

(; R=ealioml 

C:-1m,....,,.. 

I.' Club 

(i lnbn:ollrgide 

C"i Y111a,.~hav1rlhls11t,ili1y 

V No~Jwou!dnecdtodeYelop 

thool-ility-•-- ____ J 

C- Ye_s.lhanlh.,.bility 

l'.1 Ho..lnuldneedtodevelop 
lh,abilily 

Ci 'its,1haTatma'bihly 

("" No, J would.n••d \o develop 
thcobilily 

I 
I 
I 
I 

--- __ j 

SOURCE: NISS-produced prototype. 
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Screen 7: Seventh and potentially final screen of the p;ototype data collection instrument, which 
offers respondents the opportunity to provide comments or other feedback, or to request being 
contacted by the athletic department. Only respondents who check the box are taken to screen 8. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

; I_f you do not wish to provide comments or other feedback, simply click the "Qlick to Rec91'4 Responses" 
! button. 

: If you do wish to provide comments, please enter them in the box below, and then click the "Click to- Record 
i Rcsponses" button. , 
i 

I Som~ students who have indicated interest and ability in o~c or more.sports will be taken to one final screen, on 
which they may request to be contacted by the athlctic department regarding these interests. If you expressed 
interest but do not wish to be contac~ed, check the bo;t below. 

i 
□ Check here ifyou do notwishto be contacted. 

Thank you very much for your cooperation and support! 

SOURCE: NIS~-produced prototype. 
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Screen 8: Eighth and final screen of the data collection instrument, reached only by respondents who 
expressed interest and ability in specific sports, to ask whether they wish to be contacted by the 
athletic department and if so, to provide contact information. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Request to Be Contacted by Athletic Department I Yoo havc _d .......,st ..I •bffity m ooo 0, = "'"""•"' .........,bol,,w. 

~ Age: 20 

~ Gender: Female 

Y car in school: Junior 

Status: Full-time 

~ 
Sport(s): Lacrosse 

1! Experience= Varsity 
CUITent Participation= Intramural j Jnt~est in Further Participation = Intercollegiate 

il Ability= "Yes, I have the ability" 

i If you would like to be contacted by the athletic department regarding these interests, please fill in the information 
1 below, and then click the "Click to Submit Request" button. This request is optiomd; your responses have already been 
• recorded. Thank you. • 

Name: L ___ _ 

E-mail address: 

Telephone: I. _____ I 

SOURCE: NISS-produced prototnie. 
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Technical Details 
The above screens are static HTML prototypes. There are at least two paths to create the 
software for a full-blown implementation. 

The first of these is commercial tools for web suryeys. The extent to which commercial 
produ9ts support functionality such as confidentiality-preserving nonresponse follow-up 
is not~clear. They may also involve significant hardware and software overheads that are 
really not necessary in the setting of this chapter. 

The second path is to create CGI or Java or Visual Basic scripts that 

• Allow movement from each screen to the next, including dynamic generation of all 
screens other than the initial one in screen I; and 

• Record responses (see additional discussion below). 

Implementation of these scripts, together with appropriate security and support,. would be 
a straightforward programming task. 

The screens and scripts would be customized with such items as 

• The institution's name; 
• Details of wording, with defaults provided that can be edited as necessary; 
• The list of"sports on screen 5; and 
• The sport-dependent responses on screen 6. 

Storage of responses is straightforward. Other than the free-form text response on screen 
7, the instrument generates only a small number of data items for each respondent: 

• Four items of demographic information from screen 2; 
• One Yes/No global "no athletic interest, current participation, or interest in future 

participation" from screen 3; 
• KY es/No responses for each sport from screen 5, where k is the number of sports 

listed there; and 
• At most 4K categorical responses from screen 6, one each for experience, current 

participation, interest in participation in the future, and ability. 

The total number of items is 5K + 5. To illustrate, for the 30 sports shown in the example 
in .figure 5, the survey generates 155 items. 

There are, of course, constraints on the item values. First, the instrument itself permits 
only predefined responses to all. items ( other than on screen 7). This guarantees that 
responses are interpretable and analyzable. Second, if the value of the global Yes/No 
response on screen 3 is "No," then the remaining 5Kresponses are empty. Simil?rly if the 
screen 5 response for a sport is "No," meaning that it is not listed on screen 6, then its 
four items associated with screen 6 ?re empty. 
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Finally, the software could store the data in a comma-separated-variable (CSV) file, with 
one (5K + 5) item line for each response. Since no identifying information is stored, 
confidentiality of responses is guaranteed. The CSV data file can then be read and 
manipulated by tools ranging from Microsoft Excel to more powerful statistical packages 
such as SAS, SPSS, STATA, or S-Plus. 

The i:esults from screen 8, the pop-up for students meeting the criteria of interest and 
ability, can be sent directly to a designated e-mail address without being stored in the 
CSV file, thereby insuring that the analytic file contains no personally identifiable 
information. 

Once the data are collected, analysis is quite straightforward. The numbers are simply 
tabulated and compared to the levels of interest needed to field various varsity teams in 
partic.ular sports. If the number is less than the minimum, no additional effort is 
necessary, and if the number is equal to or greater, then the institution must take 
additional steps that could lead to offering particular sports at the varsity level. 

Additional Steps 
The purpose of this guide is limited to providing guidance on conducting and interpreting 
an interest survey. However, institutions should be aware that although findings from a 
survey can indicate that there are unmet interests and there may be sufficient numbers 
and ab.ility ·to field a new sport, additional steps would be necessary before such a sport Q 
could be offered. We provide here a brief example of what an institution might do next 
with survey results. For intercollegiate athletics, OCR enforcement of Title IX is 
generally related to interest, ability, and competitive opportunity with the" institution's 
competitive region (or sports conference). Within this context, suppose an institution in 
which women were the underrepresented sex conducted a survey that disclosed that the 
number of women expressing both interest and ability to play lacrosse at the varsity level 
was greater than the number of women necessary to field a lacrosse team. If there is \ 
competitive opportunity for women's lacrosse by virtue of it being a varsity sport within 
the institution's conference, or failing that, a varsity sport at other colleges within the ·-~ 
institution's competitive region, a next step might be for the institution to call a meeting 
of women students to see ifthere is enough interest to field a team. A desirable practice 
in obtaining attendance at the meeting would involve both direct contact with those 
women who had self-identified and provided contact information through the survey, as. 
well as advertising the meeting through flyers or announcements in the campus paper. 
Given sufficient turnout, coaches could then conduct tryouts to evaluate the ·ability of 
prospective athletes. An evaluation of ability through a tryout would take precedence 
over a student's self-appraisal of ability on a .survey. Details and authoritative guidance 
are provided in OCR's own policy guidelines that are distributed with this guide. 

0 
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Introduction 
The purpose of this report, undertaken at the behest of the Office for Ci:vil Rights (OCR) 
of the U.S. Department of Education, is to develop a user's guide for conducting student 
mterest and ability surveys in order to satisfy Part 3 of Title IX that are based on 
scientifically accepted survey practice. ' 

Chapter 1 ofthe report provides concise background on Title IX (section 1.2), the 
"Three-Part Test" (section 1.2) for demonstrating compliance, and the responses to the 
Title IX Commission_.( section 1.3) that provided the impetus for pro~ing this "irianual. 

Chapter 2 summarizes the data on which chapters 3 and 4 are based. It provides 
background information for ascertaining the representativeness of understanding 
-institutional differences between OCR cases and a n@onal set of COMPARISON 
institutions, between OCR cases that result~d.Jr.Qm.a.CP.M.PLIANCE review and those 
that were the resulfunreOMPLAINT that was filed, between those OCR institutions 
1hat haveusedl'ART':f'asopposed to PARTS 1 AND 2, between those PART 3 
-institutions that have used a SURVEY and NO SURVEY institutions .. The·differences 
are represented by means of fourteen characteristics having to do with the nature and 
scale of each institution, the demographjcs of its student body, and its athletic programs. 
There are a total of 56 comparisons. This chapter highlights selected differences among 
1hese sets of institutions. Th~ codiplete set of tables is located in appendix C. 

Chapter 3 is a review and analysis of the 52 data collection instruments contained in the 
OCR files. In section 3. I, these instruments are categorized along 21 dimensions, which 
range from the target population to the presence or absence of particular kinds of 
questions to the representation of sports and levels of interest, experience or ability. 
Section 3 .2 discusses notable items from the individual data collections. Most of these are 
notable because they are problematic or simply baffling, but a few seem to be quite 
effective. The chapter concludes in section 3 .3, with discussion of a number of issues that 
are generic to virtually all of the surveys. 

Chapter 4 describes a small number of data coilections regarding students' athletic 
experience, interest and ability that have been located by means of searches of the World 
Wide Web. Although most of these are web-based, none of them is dramatically better 
than the data collection instruments discussed in chapter 3. 

Finally, chapter 5 describes a recommended procedure for Part 3-stimulated data 
collection, including a web-based data collection instrument and procedures for 
principled statistical analysis of the data. The prototype instrument uses web-associated 
interactivity to avoid the pitfalls exhibited by the data collection instruments reviewed in 
chapters 3 and 4. In particular, a compact, comprehensible representation of "sports 
across levels" of experience, interest and ability is provided. Chapter 5 contains detailed 
advice as to how to conduct a scientifically valid data collection that will satisfy the 
requirement of Part 3. 
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Chapter 5: Implementation_ C)f Part 3 Data Collections 
In this chapter we descnbe a process for implementation of data collection when Part 3 of 
the "Three-Part Test'' is employed. 

For clarity, we focus on one very specific problem. Attention is restricted to a single sport 
not currently offered at the intercollegiate (varsity) level by the institution, and we 
assume-solely for concreteness-that women are the underrepresented sex. The 
problem is to determine (see section 1.2) "whether the interests and abilities of [women] 
have been fully and effectively accommodated by the.present program [for that sport]," 
on the basis of data collected from women students. 

We :formulate the problem conceptually and mathematically in section 5.1. Sections 5 .2 
thi::ough 5.5 address key steps in the procedure of solving it: specifying the process 
(section 5.2), data collection process (section 5.3), web-based data colle.ction (section 5.4) 
and data analysis (section 5.5). A number of precautions imposed by the.entire process 
are discussed in section 5.6, and section 5.7 discusses issues arising prior to and 
following the data collection process. Each principal .component of the chapter contains 
three particular items: 

Practice among SURVEY Institution~, a summary of how that component was addressed 
by the 57 SURVEY institutions. Most of this information is also in chapter 3, but 
including it here makes this chapter more self-contai~ed. 

Recommendation for lmprov~ment, which would improve SURVEY institution practice 
without imposing large barriers in terms of information technology or- statistical 
sophistication. 

High-Quality Recommendation, describing an approach that satisfies the NCES statistical 
standards and other important criteria. 

5.1 Problem Formulation 
As stated in the introduction to this chapter, we restrict attention to a single sport not 
currently offered at the intercollegiate level, and assume that women are the 
underrepresented sex. We focus on an institution employing Part 3 that is attempting to 
determine, using data collected from women students, whether the interests and abilities 
of women have been "fully and effectively accommodated by the present program." The 
alternative is that the interests and abilities of women can be accommodated only by 
offering the sport at the intercollegiate level. 

We now describe an operational formulation of the problem. Let M (for minimum) be the 
minimal number of tean:i members necessary to "field" a team in the given sport. This 
number must be specified by the institution. It depends on the sport and possibly 
contextual factors. For instance, a basketball team cannot play with fewer than.five 
players, but this is not the value of M for basketball, which is presumably in the range 1 O
f 5. NCAA or other ~ssociation rules may provide information about how large M might 
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be (M cannot exceed maximum allowable team sizes), but prevailing values in the 
conference to which the institution belongs are· also relevant. 

There is, conceptually, some number N+ of women students who, given the current 
offerings of the institution, possess the interest and ability to compete in the sport at the 
intercollegiate level. If N+ were known with certainty, then determination of compliance 
by OCR would be straightforward: 

• If N+ ~ M , and if other OCR-determined criteria are fulfilled, then the 
institution must offer the sport at the intercollegiate level. These criteria are 
complex, and discussed in sectio~ 5.7. 

• If N+ < M , then the interests and abilities of women have been accommodated 
by the present program. 

It is the "conceptually" and "known with certainty'' qualifications in this initial 
formulation that create several significant difficulties. 

The first difficulty is that the definitions of interest and ability are subjective. How to 
assess them for the purposes of Part 3 is discussed in s~ction 5.4. 

The second difficulty is that exact determination of N+ may be impossible. As discussed 
in chapter 3, most institutions that_ have demonstrated Title IX compliance using Part 3 
have done so using data collections that conceptually are censuses but yield very low 
response rates. In the samples, retaining our one-sport/women-underrepresented setting, 
only a-randomly or otherwise-selected subset of women were asked whether their 
interests and abilities are accommopated by the present program. Even absent other 
problems that we discuss momentarily, rather than obtain exact knowledge of N+, the 

institution may be forced either to construct a statistical estimator fr+ or to regard N+ as 
random and calculate its distribution given the observed data. Then, the simple dedsion 
criteri"on stated above is no longer valid; alternatives are discussed in section 5.5. 

But, there are further complications. By far the most difficult-to-deal-with of these is that 
in almost all cases, the number: of respondents-those who are asked to complete the data 
collection instrument who actually do so-is only a fraction, and possib.ly a rather small 
fraction. Non-response is a problem in "its own right, because it changes both the form 

and the properties of the estimator fr . 

Another problem is non-response bias: the prevalence of interested and able students in 
the sample who do not respond may differ from the prevalence of interested and able 
students in the sample who do respond. Indeed, in the setting of Part 3, non-response bias 
seems almost inevitable: uninterested students are-less likely to respond than interested 
students. De~ling with non-response bias is discussed in section 5.5.3. 
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There are additional issues when only a sample of the target population is asked to 
provide information, because the sampling process introduces additional randomness and 
uncertainty. Sampling is avoidable, however, while non-response bias is not. 

A third difficulty is that the data collection process itself may influence the results. This 
issue was alluded to in chapter 3, in connection wit~ whether data collection·instruments 
accurately or inaccurately depict the benefits and obligations associated with 
intercollegiate sports. The prototype instrument in seep.on 5.4.1 is specifically intended 
not to influence the data it generates. • 

Given these difficulties, an ideal Part 3 implementation would proceed as follows: 

1. The target population for purposes of Title IX compliance consists of full-time 
women undergraduate students. _ 

2. The data collection protocol is a census: all members of the target population are 
asked for information. In fact, as µiscussed in section 5.2, we recommend that all 
students, both female and male, be part of the data collection. 

3. Data collection is web-based. 
4. Because non-response may be inevitable, telephone-based follow-up of non

respondents may be conducted at a level that supports necessary non-response 
bjas a_nalyses. . 

5. Data analysis is restricted to responses from the data analysis population, and 
consists of combining the responses and the non-response bias analysis in a 
principled statistical manner to produce an estimator fr and to calculate the 
distribution of this estimator. 

6. The decision criterion employed by OCR is to calculate the conditional 
probability that fr ( or, in Bayesian formulations, N+ itself) exceeds the 
minimum team size M given the observed data from both the census and the non
response bias sample. If this probability exceeds a pre-determined threshold, and 
if other criteria are satisfied, then OCR would determine that the institution must 
offer the sport at the intercollegiate level. Otherwis\!, the determination would be 
that the interests and abilities of women are accommodated by the present 
program. 

Sections 5.2-5.5 describe various parts of this process in more detail. 

5.2 Process Specification 
Here we discuss selection of the data collection_ population, the data collection protocol 
and the data analysis population.• 

Data Collection Population. As also mentioned in section 3.1, selection of the data 
collection population presents both conceptual and logistical issues. For a number of 
reasons, collecting data only from members of the underrepresented sex is not feasible. 
Consequently, there are only two defensible choices: 
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• The entire student population; 
• A "catchment" population consisting of both the entire student population·and a 

set of actual or potential applicants. 

If the data collection population is the entire student population, then while there are 
response rate and other issues, at !east the population is well-defined and in principle 
accessible. 

Legal cases, however, have implied that the data collection should be larger-for 
example, a set of potential applicants. This would happen if applicants believed that the 
institution was not able to satisfy their athletic interests and abilities, and therefore chose 
either not to apply or to decline offers of a<;Jmission. The "potential applicant/catchment" 
population is very problematic. It depends on the nature of the institution, and ranges 
from quite local to the entire nation or beyond, for institutions with international students: 
Even if definable, such a large data collection population is almost surely unreachable in 
any meaningful manner. Attempts to do so described in the OCR files are weak at best. 
They include requesting information from participants in campus tours or Qocal) high 
school administrators. Either ofthese approaches raises more problems than it solves._ 

Moreover, the statistical implications of employing a catchment population are 
effectively impossible to characterize. Even the population size is not known, which 
prevents calculation of response rates, and non-response bias analyses are simply 
infeasible. • 

A data collection population of applicants is better defi}J.ed but not easier to sample. The 
same is true of surrogates, such as campus tour participants. 

If the data collection population is entire student population, then some issues remain. 
For example, does "student" mean "full-time student?" Must students be enrolled 
currently? Given that the purpose of the data collection is to determine whether a sport 
must be·offered to women at the intercollegiate 'level, perhaps the most sensible definition 
would be students who are eligible for intercollegiate athletic participation as determined 
by the athletic association (for example, the ·NCAA) to which the institution belongs and 
the institution itself. However, this is not likely to be feasible if criteria such as academic 
standing are involved. 

Practice. among SURVEY Institutions: As discussed in section 3.1 (see table 3.4), most 
of the 52 INSTRUMENT institutions treated the entire student body as the data 
collection population. 

Recommendation for Improvement: The data collection population should be the entire 
population of full-time students. 

High Quality Recommendation: The data collection population should be the entire , 
student population eligible for intercollegiate athletic participation. 
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Data Collection Protocol. Again, there are two choices: 

• A census: all members of the data collection population are asked to provide 
information regarding whether their interests and abilities are accommodated by 
the present program. 

• A sample survey: only a subset of members of the data collection population are 
asked to provide information regarding whether their interests and abilities are 
accommodated by the present program~ 

Our use of these terms is consistent with that of the federal statistical agencies. While a 
census is a larger scale undertaking than a sample survey, it is superior in almost every 
respect. If response could be mandated, then N+ would be known with certainty, and the 
"simple" decision criterion described above is applicable. Moreover, none of the 
complicated methodology for dealing with non-response bias outlined in section 5.5.3 is 
necessary. In reality, howe_ver, mandating a response may not be feasible. 

Perhaps most important, employing a census avoids two difficult issues associated with 
sample surveys: selection of the sampling mechanism and selection of the sample size. In 
the OCR surveys described in chapter 3, two classes of sampling mechanisms are 
employed widely: 

• Simple random samples, in which those asked to provide data are selected 
randomly from the data collection population, in such a way that all members of 
the population have equal probability of being in the sample. This method .h&s the 
advantage of simplifying analysis of the data, but has other shortcomings 
discussed below. 

• Targeted non-random samples. the "target" in this case is generally a sub
population of what we have termed "the target population" thought to be likely to 
contain students with athlt,tic ability and interest. The principal example is 
enrollees in health or physical education courses. 

Intermediate methods, such as randomly selected courses, are present as well in the 
surveys discussed in chapter 3. These surveys also, however, include some simply 
indefensible sampling methods, whose statistical properties cannot be adequately 
described .. The mosf egregious example is placing survey forms in a place where students 
might simply pick them up. 

The statistical implications of such samples are virtually impossible to characterize. In 
particular, non-response bias analyses are not possible. For this reason we recommend 
that such samples not be employed. 

Given the ready availability of electronic means of data collection (see section 5.4), 
simple random samples seem unnecessary. Another reason to avoid theni is that small 
sample sizes may not be feasible. To illustrate why this is true, let P be the size of the 
target population, and suppose that the sample size is S. Then roughly, each student in the 
sample represents PIS students in the target population Let N; be the number of positive 
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responses (interested and able to participate at the intercollegiate level in the given sport) 
in the sample. Recalling that the goal is to estimate the number N+ of students in the 
target population interested and able to participate at the intercollegiate level in the given 
sport and ignoring non-response, the estimated value of N+ is 

To explain briefly (more complicated expressions appear in section 5.5), the N; sampled 

students who responded positively are known with certainty to be interested and able. 
The fraction of students sampled who responded positively,N; / S, is assumed to be the 

same as the fraction of the P-S unsampled students who are interested and able, so the 
estimated number of such students is just the product of these two terms. 

If Sis small, then every positive response in the survey has a large effect on fr . At the 
extreme, if PIS exceeds the minimum team size M, then a single.positive response in the 
sample produces an estimated value of N+ that exceeds M! Of course, there is also high 
variability in the estimate, but still this is a clear problem. But unless PIS is- large, the 
advantages of a sample are negated. Therefore, arguments in favor of a sample are not 
convincing. 

One issue, discussed briefly in chapters 3 and 4, is the use of incentives to promote 
responses to the census. At an extreme, the institution might require response, for ·
example, linking completion to registration status or refusing to provide grade reports to 
those who had not responded. Even though measures this extreme may be seen by some 
to have negative consequences such as heavy handedness, decreased data quality in the 
form of frivolous or inaccurate responses is a more important issue, in part because there 
are no models or tools to characterize effects on data quality. This problem would be 
particularly problematic with a data collection instrument of the type described in section 
5.4.1. Checking the global "no athletic experience, current participation or interest in 
future participation" box _on screen 3 there (see figure 5.3) becomes the simplest way to 
fulfill the requirement. The clear consequence of this behavior is an underestimate of N+. 

Practice among SURVEY Institutions: As shown in table 3.5, most of the 
INSTRUMENT conceptualized the data collection as a census. However, the term 
"census" is used in chapter 3 in a much looser sense than in this chapter, to mean the 
absence of a discernible, explicit sampling mechanism. 

Recommendation for Improvement: The data collection protocol should be a census, in 
the strict sense that every member of the data collection population is contacted 
individually (for example, by e-mail) and requested to respond. 
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High Quality Recommendation: The data collection protocol should.be a census in the 
strict sense that every member of the data collection population is contacted individually 
and requested to respond. 

Data Analysis Population. By "data analysis population" we mean .that part of the data 
collection population whose data will be used for purposes of determining compliance 
with Title IX. For the specific setting of this chapter, only females-the assumed 
underrepresented sex-belong to the data analysis population. OCR has stated that 
fourth-year and beyond students (assuming a traditional four-year curriculum) should 
also be excluded from the data analysis population. The data collection instrument in 
section 5.4.1 requests both gender and year, and so supports either choice of data analysis 
population. The analysis procedures in section 5.5 are valid in either of these cases. 

Practice among SURVEY Institutions: The OCR files contain few to nq details regarding 
statistical analyses of the datf,l. Moreover, there are cases in the files where the data 
collection populatio1:1 contained-both females and males, but respondents were not asked 
to provide their gender. 

Recommendation for Improvement: The data analysis population should consist of all 
full-time first-, second- and third-year students of the underrepresented sex. 

0 High Quality Recommendation: The data analysis population should consist of all full
time first-, second- and third-year students of the underrepresented sex who meet all 
criteria for participation in intercollegiate athletics. 

0 

5.3 Data Collection Pro.cess 
Here we discuss principal steps in an electronic data collection process centered on a 
web-based collection instrument of the type described in section 5.4. We assume that 
recommendations in section 5.2 are implemented: the data. collection population is the 
entire student population, and the data collection protocol is a census. 

Prior to any of the steps described below, the data collection instrument and software 
must be in place; the former is described in section 5.4.-1 and the latter in section 5.4.2. 

The initial step is to compile a database of e-mail addresses and telephone numbers (for 
non-response follow-up; see section 5.5.3) of all members of the data collection 
population. We assume that all students are required to have e-mail addresses at the 
institution. 

The second step is to send an e-mail message to each member of the data collection 
population, requesting that she or he complete the data c9llection instrument. In addition 
to the request to provide the data, this message should contain: 
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• A link to the URL of the data collection instrument; 
• Embedded within the link, a unique, encrypted ID that allows the software to 

record that a person has responded without being able to link to that person's 



response (see below). This strategy also precludes multiple responses by one 
individual. 

Non-response follow-up is likely to be necessary. In principle, using the encrypted ID, 
the institution could monitor responses in such a way that it can determine who has 
responded without being able to link responses to respondents, and could send e-mail 
messages to non-respondents. This may not be des~rable, however, and a non-response 
bias analysis may be the only feasible form of follow-up. The NCES standard of a 
response rate of 85 percent for a census not used as a sampling frame (U.S.DOE, 2003) 
does not seem likely to be met in the absence of follow-up. 

If the response rate falls below 85 percent, then the NCES statistical standards (U.S. 
DOE, 2003) call for a non-response bias analysis, which is described in section 5.5.2. 
The purpose of the non-response bias analysis is to determine whether the likelihood of 
response depends on the value of the response. In this case, there is reason to suspect that 
it does: those with interest and ability are more likely to respond. 

The non-response bias analysis consists of a data collection phase and an analysis phase. 
In the former, a random sample of non-respondents to the census is contacted and their 
responses ascertained. The data collection phase of the non-response bias analysis would 
ordinarily be done by telephone. 

As discussed in section 5.2, "requiring" a response in a strong sense (that failure to 
respond places a student somehow "not in good standing") may not be possible. 
Nevertheless, there may be methods beyond follow-up that increase response. These 
include: 

• Embedding the survey in a process-registration is the clear and perhaps only 
example-that every student must perform. This was somewhat successful in 
some of the OCR cases. The web-based instrument in section 5.4.1 could be 
linked iJJ. a natural way to web-based registration, and could inherit the 
confidentiality protections and mechanisms for preventing multiple responses 
associated with the registration process. 

• Positive mechanisms: for instance, one survey in chapter 4 offers a tee shirt said 
to be worth $10 to respondents. Alone these seem unlikely to be effective at a 
scale at which they are feasible economically: Moreover, their effects on non
response bias are difficult to characterize. 

• Public relations activities, including statements by institution leaders about the 
importance of responding. 

Practice among SURVEY Institutions: The proactivity characteristic reported in table 3.6 
measures, albeit qualitatively, the extent to which SURVEY instruments were proactive 
in attempting to increase response rates. This table shows little evidence of proactivity. 

Recommendation for Improvement: The data collection process should be web-based, 
using e-mail and, if necessary to follow up on non-response, telephone as a means of 
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contacting members of the data collection population. Linking the data collection to 
registration should be considered. 

High-Quality Recommendation: The data collection should be web-based, using e-mail to 
initiate the process. Linking the data collection to registration should be considered. 
Means such as those described in section 5.5 should be in place to deal with low response 
rates. 

5.4 Web-Based Data Collection 
In this section, drawing on c~apters 3 and 4, we sketch the structure of a data collection 
instrument that would accomplish the necessary objectives ( collection of information 
regarding whether '"interests and abilities of the members of that [underrepresented] sex 
have been fully and effectively accommodated by the present program.") with mip.imal 
effort. The instrument is web-based, allowing effective implem~ntation of skips and other 
selection devices. For example, a respondent can choose from a larger list of sports the 
subset for which she wishes to respond in detail. 

Web-based instruments are -absent entirely from the SURVEY institution instruments 
discussed in chapt~r 3, which is understandable because most 0f the OCR cases preceded 
widespread use of the web and e-mail. By contrast, they dominate in the more recent 
instruments in chapter 4. Alternative modes of data collection appearing in the 
instruments in chapters 3 and 4 include paper forms (mailed, distributed in classes, or 
"left for the taking") and one telephone survey. 

Section 5.4.1 describes the instrument itself; the software necessary to create it and store 
data is discussed in section 5.4. I. 

5.4.1 Data Collection Instrument 
The proposed data collection instrument consists of seven screens, which are shown in 
figures 5.1-5.7, together with one additional screen, shown in figure 5.8, to which only 
respondents in t4e data analysis population who indicated interest and ability are taken. 

This instrument requests little more information than absolutely necessary to determine 
compliance with Title IX. Requests for large amounts of superfluous information are a 
concern because they lower response rates. However, compared to some of the 
instruments in chapter 3, this instrument is quite mi:i:iimal. 

We now describe the screens one-by-one .. Not all respondents need to proceed through all 
seven ( or eight) screens. 

Screen 1, shown in figure 5.1, is an introductory screen, on which respondents are 
informed of the purposes of the data collection and provided an explicit confidentiality 
statement as well as an explanation of the structure of the instrument. 
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Screen 2, shown in figure 5.2,. requests four items of demographic information-age, 
gender, year in school and student status. The dropdown boxes and radio buttons 
constrain responses to those allowed by the institution conducting the census. 

Screen 3, shown in figure 5.3, explains the next set of questions--on athletic experience, 
participation and ability. It allows respondents with no experience, current participation 
or interest in future participation to so indicate and complete the instrument without 
having to view any of the other screens. 

Screen 4 of the proposed instrument, shown in figure 5.4, is reached only by respondents 
who wish to enter information concerning athletic experience, interests and abilities. It 
lists the responses that will be allowed when the information is requested ( on screen 6), 
and contains a neutral statement of the burdens and benefits associated with participation 
in intercollegiate athletics. A more sophisticated version of the instrument might contain 
hyperlinks to definitions of various terms. ' 

Screen 5, shown in figure 5.5, allows respondents who wish to enter information 
concerning athletic experience, interests and abilities to select the sports for which they 
wish to provide information. The purpose of this is to reduce the size and complexity of 
screen 6, on which the information is actually entered. Only those sports selected on 
screen 5 are listed on screen 6. The list of sports in figure 5.5 is illus~ative, consisting of 
twenty-three sports in which the NCAA conducts championships and seven NCAA
identified "emergtng sports."3 Reflecting the considerations noted in section 5 . .7, sports 
for-which Title IX non-compliance is not feasible because of the absence of competitive 
opportunities would not need to be included on this screen. 

Screen 6, shown in figure 5.6, is where actual information regarding experience, current 
participation, interest in future participation and ability is entered. These :four categories 
appear side-by-side, which is sensible conceptually and psychometrically, but was not 
done in any of the 57 data collection instruments reviewed in chapters 3 and 4. The 
allowable responses, which are constrained by radio buttons that also prevent multiple 
responses, are as follows: 

• For experience at the high school level, "Recreational," "Intramural," "Club," 
"Junior Varsity" and "Varsity"; 

• For current participation, "Recreational," "Intramural," "Club" and 
"Intercollegiate"; 

• For interest in future participation at the institution: "Recreational," "Intramural," 
"Club" and "Intercollegiate."; 

• For ability: "Yes, I have the ability" and "No, I would need to develop the 
ability". 

The reason for inclusion of four separate categories is that, as discussed further in section 
5.5. I, a positive response is defined in terms of at least three and possibly all four. 

3 See www2.ncaa.org/sports/general information/emerging sports.html. 
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For some purposes, .the number of allowable responses might be reduced. If the sole 
concern were interest in intercollegiate participation, and assuming that an intercollegiate 
team does not exist currently, "Intercollegiate" could be eliminated from current 
participation (as could ·any others than do not apply), and all but "Intercollegiate" could 
be eliminated from interest in future participation. Because this screen would be 
generated dynamically, using information f,rom screen 5, the sets of allowable responses 
can be sport-dependent. 

Although not shown in figure 5.6, hyperlinks could be used to provide access to 
definitions of these term$ ( or any other terms, for example, sports with which not all 
respondents may be familiar). Placing the definitions in a separate window avoids 
impeding the.flow of the data collection instrument. 

Screen 6 does not implement default responses, but it could. It does state clearly how 
item non-responses will be treated. 

Screen 7, shown in figure 5.7, is for most respondents the final screen of the instrument. 
It offers the opporhµlity for comments or other feedback, asks them to click a button to 
record their responses, and thanks them for participating. It also informs tbos~ who have 
responded positively about interest and ability that unless they check the "Check here if 
you do not wish to be contacted" box, they will be taken to one more screen (screen 8), 
on which they will be asked for contact information. 

Scre~"o 8, shown in figure 5.8, is a screen reached only by respondents who are members 
of the data analysis population (in the example in this chapter, full-time female students 
who are :freshmen, sophomores or juniors) who indicate interest and ability in one or 
more sports not currently offered at the intercollegiate level. (The language on both this 
screen and screen 7 is less precise, because no clear purpose is served by complete 
details.) On this screen, such respondents may request to be contacted by the athletic 
department regarding their interests. It summarizes their responses and asks for contact 
information-name, e-mail address and telephone number. This information could either 
be stored in a CSV file separate from the main data, or forwarded by e-mail to the 
appropriate office in the institution. 

Practice among SURVEY Institutions: As noted above, no SURVEY institution 
employed web-based data collection. 

Recommendation for Improvement: For extremely narrow surveys (one sport, for 
example) respondents might be asked simply to respond to an e-mail message. Simplified 
web-instruments (for instance, with less protection for confidentia,ity) are possible, but 
should state explicitly their shortcomings relative to the high-quality recommendation. 
-Although, as stated in section 5.6, we believe that if failure to respond (at the item level) 
is treated as a "no interest" or "no ability" response, the instrument shoula state so in 
some difficult-to-ignore manner. 
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High-Quality Recommendation: The web-based data collection instrument should have 
the same properties as the prototype described here: 

• Simplicity; 
• Explicit explanation ofreasons for the data collection; 
• Explicit confidentiality statement; 
• Opportunity for global "no interest or ability" response; 
• Opportunity to filter sports for which detail is provided; 
• Non-prejudicial wording of items; 
• Inclusion of all of experience, current participation, interest in future participation 

and ability; 
• Fixed-form responses. 

Figure 5.1: Initial screen of the prototype data collection instrument, containing the·purpose ofthe 
data collection, a confidentiality statement and an explanat~on of the structure of the instrument. 

~ 
~ 
~ 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

January 2005 

~ 
[! Pmpose: This data collection is being conducted to determine the extent to which the; athletic interests and 
tl abilities of students at XXX University arc being met by the current offerings of recreational, intramural, club 1 and intercollegiate athletics. The information, which is being requested from all students, will be used by the 
; university for evaluation, research and planning pwposcs. 
r 
•• Confidentiality Statement: All responses arc strictly confidential. No personal identifying information is 

collected, and while we do ask for some demographic information, this information cannot be used to identify 

'you. lf; 

• , Structure: You will be asked first for demographic information (your age, gender, year in school and whether 
i you arc a full-time or part-time student), and then you will be asked questions pertaining to your athletic 
l interests, experience and ability. Finally, you will have the opportunity to provide comments or other feedback. 

The entire process takes less than 10 minutes. Please click on the button below when you arc ready to proceed. 

SOURCE: NISS-produced prototype. 
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Figure 5.2: Second screen of the prototype data collection instmment, in which respondents provide 
four items of demographic and student status information. This exaµiple shows a respondent who is 
20 years old, female, a junior and a full-time student. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Demographic Information 

i 
I
f Please provide the following demographic information. When you have entered Ilic infonnation, click the button lo 

proceed. 

-
i Your age: I.~-- __ tj 
Ii • 
I Your gaidcr. IS Female C:Malc 

I Your year at XXX! l-!.\'!'i.<!!.._.~ 

Your student stains: E Full-time o Part-time 
$ 
" 

~~,] 

SOURCE: NISS-produced prototype. 
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Figure 5.3: Third screen of the prototype data collection instrument, on which respondents with no 
experience, current participation or interest in future participation can so indicate and complete the 
process. 

i XXX University 

I 
D 

Assessment of Students' Athletic Interests and Abilities 

~ 

i 
f 

Information about Athletic Experience, Interests and Abilities 

¾ 

I You will next be asked to provide information about your athletic experience, CU1TCnt participation in athletic 
i activities, interests in future participation and athletic abilities. 
~ 
~ 

If you have no experience, current participation, or interests infature participation, please check the box 
bdow, and click the "Click to Complete Survey" button. Your response will be recorded, and you will have 

• completed the swvcy. We thank Y?U for your cooperation. 

I r.; I have no athletic experience, current participation or interest in future participation. 

I [Y@~®iiJ~su~I 
~ 

i 
j If you do wish to report experience, cwrcnt participation, interests in future participation or abilities, click the 
~ "Click to Continue" button below to proceed. 

SOURCE: NISS-produced prototype. 
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Figure 5.4: Fourth screen of the pi"oto.type data collection instrument, which is reached only by 
respondents who wish to enter information concerning athletic experience, interests and -abilities. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Information about Athletic Experience, Interests and Abilities 

.i For the sports that you choose on the next screen. you will be asked to provide information about your athletic 
,I experience, cwrcnt participation, interests in future participation and abilities. The format in which the information 
. is to be entered is: 

l 

• Experim.ce: At what level did you participate in this sport in high school? Responses from which you may 
~oosc arc "Recreational," "Intramural," "Club", "Junior Varsity" and "Varsity." 

• Current Parddpation: At what level arc you participating in-this sport at XXX? Responses from which 
. you may choose arc "Recreational," "Intramural," "Club" and "Varsity." 
• Interest in Future Participation: At what level do you wish participate in this sport at XXX? Responses 

from which you may choose arc ''Recreational," "Intramural," "Club" and "Varsity." 
• Ability: Do you believe that you have the ability to participate at the level at which you indicated interest? 

Responses from which you may choose arc "Y cs, I have the ability" and "No, I would need to develop the 
bility ,. a . 

•; Because of the large numbcr·of sports, please check the boxes below for those sports for ~hich you wish to 
,! provide information about your athletic experience, current participation, interests in future participation, ,!Uld 
-: abilities. When you have done so, click the button to proceed. You will- be able to enter information only for 

those sports that you have checked. 

Before you proceed, you should be aware that participation in intercollegiate athletics imposes burdens on 
. student-athletes, but also creates opportunities. For example, intercollegiate athletics usually requires athletes to 
• devote 20 hours .of practice each week during the season, as well as individual regimens of training during the 
; off-season. Athletes are required to travel and occasionally miss classes. On the other hand, many intercollegiate 
' athletes receive financial awards that cover all or a portion of school expenses. They arc also given access to 
I academic support services, including tutoring, counseling and study tables, that arc not available to other students. 
; Of course, how these burdens and opportunities balance against one another is a matter of personal circwnstanccs 
; and judgment. 
I 

! _ Qi~to~<'?eii;I 

i Done .• 

SOURCE: NISS-produced prototype. 
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Figure 5.5: Fifth screen of the prototype data collection instrument, which is reached only by 
respondents who wish to enter information concerning athletic experience, interests and abilities. 
Here, respondents select the sports for which they wish to provide information. The list consists of23 
sports in which the NCAA conducts champfonships and seven "emerging sports." The respondent 
illustrated here bas chosen basketball, lacrosse and volleyball, which appear in screen 6. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Information about Athletic Experience, Interests and Abilities 

l Because of the large number of sports, and since any one person is unlikely to have experience> c1J1Tent 
j participation, or interest in future participation in more than a few, please check the boxes below for those sports 
/ for which you wish to provide information about your athletic experience, current participation, interest in future 
! participation, and abilities. When you have done so, click the button to continue. You will be asked to enter 
j infonnation only for those sports that you have checked. 

i 
•l 
·l 
j 

'l 

Sport 

C Archery 

r Badminton 

r Baseball 

.R: Basketball 

C Bowling 

L Cross Country 

r: Equestrian 

r Fencing 

r Field Hockey 

r Football 

Sport 

r Golf 

C: Gymnastics 

[1 Ice Hockey 

~ Lacrosse 

r Rifle 

r Rowing 

r Rugby 

r Skiing 

r Soccer 

r Softball 

SOURCE: NISS-produced prototype. 

Sport 

r::' Squash 

rj Swimming and Diving 

r. Synchronized Swimming 

r. Team Handball 

r Tennis 

C Indoor Track and Field 

r Outdoor Track and Field 

~ Volleyball 

r WaterPolo 

r: Wrestling 

/4 

6.1 

0, 
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Figure 5.6: Sixth screen of the prototype data collection instrument, on which respondents enter 
information concerning experience, current participation, interest in future participation and ability 
only for those sports selected on screen 5. Continuing the example from screen 5, the respondent
who is fen:iale--has indicated high-school varsity experience, current intramural participation, 
interest in intercollegiate participation and ability for lacrosse. 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

Information about Athletic Experience, Interests and Abilities 

,; Tho sports list,:d below arc those you selected on the previous screen. 

• lftht! list is not carr,ct,. please use yotr browser's back button to return to the previous screen and modify your choices. 
• Jjtht! list is correct,. please 6D in an applicable responses. You d~ not need to respond to r:vuy ~•stian, and missing responses will be 

trc:,tcd as (depending on category) "No ~criencc," "No Cmrmt Participation," "No Interest in Future P:uticipation" :md for Ability, "Not 
applicable.• When you have completed an answcn that you wish lo camplclc, click tho button to record your responses and proceed to lhc 
6ml part of the survey. 

I~ __J ~=u.~A;..~::~__J ~:==~~~~J '==================::: -,.~-- ~ 
r. Rcn-eationa! 

C:- ln!ro.munl 

Bukdhdl ! (; Club 

I 

0 Rcacdional 

c,..,,_,1 

"Club 

("" Inlerrolltdtte 
i C-:. Jl.riorVudy 

___ J ~..,_,_v_.....,._·_ _ _ _j 

Fl 
~•R•=olionol 

' lnln,mu,,1 

I r Clnb 

C'· JtlrliorVusi1y 

! r: Vasily 
•-• - - -• L --• -------•-•--• -•--

·l; 
' ( r:• Rrci:.tional 

! 0 lnlr8mU:td 

' r Club 

_ j r.~~:tr~:~e~11~~-- _____ _ 

C Recnat:i.aml 

C 1n1,-,x,1 

r Club 

r- loltrto!erjd.e 

-------·-·------ -·--· 

C.:· Ruttoliorul I 
r 1nt:ramun1 

. ~- ::_:~~~~----- -- . I 

r Yu.lhanlhcahiity 

r:" No_lwouldmed.tadeydcp 
th,abilily 

C:-: Yes, I have Iha ahiay 

r No_JwouldnitedtadeTelop 
the ability 

! 
'7 <": Rmeotionol 

rlnbmDUt.i 

Vot!eyb.tl i r- Club 

I <: Junior V Usil.y 

! C Varsity 

i r Rtcrulional 

i • r [alnmural 

r., Club 

i Rettuliooal. 

("' lntrllrl\ural 

r Club 

I• In1m:olltf;ale 

I I 
i. 

I 
r- Ytt_Ih11?ttheabili17 

I No,lwoulduetdlo~elop 
lhe ability 

,:,. ~- --
.- - _:.,.;.~ ... ~-

SOURCE: NISS-produced prototype. 
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Figure 5.7: Seventh, and for most respondents final, screen of the prototype data collection 
instrument, which offers respondents the opportunity to provide comments or other feedback. 
Respondents who are members of the data analysis population and have expressed an interest in one 
or more sports (in our example, full-time female students who are freshmen, sophomores or juniors) 
are taken automatically to screen 8 unless they check the box "Check here if you do not wish to be 
contacted." 

XXX University 
Assessment of Students' Athletic Interests and Abilities 

If you do not wish to provide comments or other feedback. simply click the HCJick to Record Responses" 
button. 

lj If you do wish to provide comments, please enter them in the box below, and then click the "Click to Record 
Responses" ·button. 

i 

1 
ij 

; Some students who have indicated interest and ability in one or more sports will be taken to one final screen, on 
,. which they may request to be contacted by the athletic department regarding these. interests. If you expressed 
,r interest but do not wish to be contacte_d, check the box below. 
:, 
~ 

c Check here if you do not wish to be contacted. 

Thank yoi.1 very much for your cooperation and support! 

SOURCE: NISS-produced prototype. 
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Figure 5.8: Eighth and final screen of the data collection instrument, reached only by respondents 
who are members of the data analysis population (in our example, full-time female students who are 
freshmen, sophomores or juniors), on which they are asked whether they wish to be contacted by the 
athletic department, and if so to provide contact information. The illustrative values here are the 
same as in figures 5.2-5.7. 

~ 
~ 
ii 
~ 

XXX University 
Assessment of Students' Athletic Interests and Abilities. 

Request to Be Contacted by Athletic Department 
I 
? You have indicated interest and ability in one or more sports, as summarized below: 
~ 
I 
ij Age: 

Gender. 

Y car in school: 

Status: 

Sport(s): 

20 

Female 

Junior 

Full-time 

Lacrosse 
Experience= Varsity 
Current Participation = Intramural . 
Interest in I,?wiher Participation= Intercollegiate 
Ability = "Y cs, I have the ability" ' 

If you would like to be contacted by the athletic department regarding these interests, please fill in the information 
below, and then click the "Click to Submit Request" button. This request is optional; your responses have already been 
recorded: Thank you. 

Naine: 

E-mail address: 

Telephone: 

SOURCE: NISS-produced prototype. 
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5.4.2 Software 
The screens shown in figures 5.1-5.8 are static HTML prototypes. There are at least two 
paths to create the software for a full-blown implementation that would .generate most of 
these screens dynamically. 

The first of these is commercial tools for web surveys, such as Survey Solutions (Perseus 
Cmpoµtion, 2005). The extent to which commercial tools support functionality such as 

. confidentiality-preserving non-response follow-up is not clear. It is also likely that they 
involve significant hardware and software overheads that are really not ·necessary in the 
setting of this chapter. 

The second path is to create CGI, Java, or Visual Basic scripts that 

• Allow movement from each screen to the next, including dynamic generation of 
all screens other than the initial one in figure 5.1; 

• Record responses (see additional discussion below). 

Implementation of these scripts, together with· appropriate security and support, wouJd be 
a moderate-sized but straightfoIWard programming task. 

However, full automation of the process would require one more layer of scripts that 
would customize such items as 

• The institution name; 
• Details of wording, with defaults provided that can be edited as necessary;, 
• The list of sports on screen 5; 
• The possibly sport-dependent responses on screen 6. 

Storage of responses is straightforward. Other than the free-form text response c:m screen 
7, the instrument described in section 5.4.1 generates only a small number of data items 
for each respondent: 

• Four items of demographic information from screen 2; 
• One Yes/No global "no athletic interest, current participation or interest in future 

participation" from screen 3; 
• KY es/No responses for each sport from screen 5, where K is the number of sports 

listed there; 
• At most 4K categorical responses from screen 6, one each for experience, current 

participation, interest in future participation and ability. 

The total number of items is 5K + 5. To illustrate, for the 30 sports shown in the example 
in figure 5.5, the survey generates 155 items. 

There are, of course, constraints on the item values. First, the instrument itself permits 
only pre-defined responses to all items (other than on screen 7). This guarantees that 
responses are interpretable and analyzable. Second, if the value of the global Yes/No 
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response on screen 3 is ''No," then the remaining 5K responses are empty. Similarly if)he 
response on screen 5 for a sport is •'No," meaning-that it is not listed on screen 6, then its 
four items associateq with screen 6 are empty. 

Finally, the software could store the data in a comma-separated-variable (CSV) file, with 
one (5K + 5) item line for each response. Since no identifying information is stored, 
confidentiality of responses is guaranteed. The CSV data file can then be read and 

- manipulated by tools ranging from Microsoft E,i:.cel to more powerful statistical packages 
such as SAS, SPSS, STATA and S-Plus. 

The encrypted ID provided in the original e-mail would be severed from the response 
itself, and used in the database file containing respondents' e-mail addresses to mark that 
a response had been received. 

Practice among SURVEY Institutions: No SURVEY institution employed web-based 
data i;:ollection. 

R_ecommendation for Improvement: OCR, NCES or another agency should investigate 
use of commercial software, and eith~r recommend particular products or support 
development of custom tools such as those described here. 

High-Quality Recommendation: OCR, NCES or another agency should investigate use of 
commercial software, and either recommend particular products or support development 
of custom tools such as those described here. In either case, data should be stored in 
"long form" (allowing empty responses) in CSV files, which maximizes flexibility and 
portability. 

5.5 Data Analysis 
Recall that goal a11alysis of the data generated by the census is to estimateN+, the 
number of students in the data analysis population interested and able to participate at the 
intercollegiate level in the given sport. If data concerning multiple sports is collected in 
the same instrument, then each sport requires an analysis of the type described in this 
section. For technical reasons, it is necessary to calculate the distribution of the 
estimator fr+ . 

We assume throughout this section that respondents answer truthfully. While there is 
good reason to expect untruthful responses in some settings, there seems to be none in 
this case. 

As discussed in section 5.2, the data analysis population consists of the subset of 
members of the data collection population whose data are relevant to determination of 
compliance with Title IX. Although the techniques· in this section are applicable to any 
choice of the data analysis p~pulation, for concreteness, we take that population to be 
full-time female students not in their final year of study. 
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Practice among SURVEY Institutions: There is little evidence·in the OCR files that any 
of the 57 SURVEY institutions or the fiye "additional survey" insti~tions in chapter 4 
has conducted principled statistical analyses of their data that account for possible non
response bias. 

5.5.1 Preprocessing 
The "raw data" generated by the data collection instrument in section 5.4.1 consist, in a 
form different from that in section 5.4.1, of six items for eac;h sport: 

• The global Yes/No- response from screen 3, in which case the remaining five 
items are empty; 

• The Yes/No selection response for that sport from screen 5; if this response is 
~'No," then the remaining four items are empty; 

• The four categorical responses from screen 6. 

Preprocessing of the data reduces these six items to a single Yes/No response, with "Yes" 
signifying that the respondent is interested in and able to participate in the sport at the 
intercollegiate level, and "No" signifying all other cases. While there is some 
flexibility-and obviously changes would be needed if a different instrument were 
employed-we recommend that "Yes" require all of the fqllowing conditions: 

• On, screen 3, global response ="Yes"; 
• On screen 5, selection response for that sport= "Yes;'; 
• On screen 6, for that sport 

o Experience in high.school for.= "Club," "Junior Varsity" or "Varsity" 
o Current p~rticipation at any level (i.e., the response is not empty) 
o Interest in future participation= "Intercollegiate". 

This approach provides justification for three of the categories on screen 6. 

Another approach, keeping in mind that ability is self-characterized, would also require 

• On screen 6, Ability = "Yes, l have the ability" 

We do not specifically recommend for or against this stronger criterion. 

Effecting thi's preprocessing, either within a statistical package or with dedicated 
software, is straightforward. The result, for each sport and respondent, is a single Yes/No 
item. 

Recommendation for Improvement: Data should be pre-processed to produce a single 
"Yes= Interested and able" or "No= either not interested or not able" response for each 
respondent and each sport. 
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_High-Quality Recommendation: Data should be pre-processed to produce a single "Yes = 
Interested and able" or ''No = either not interested or not able" response for each 
respondent and each sport. 

5.5.2 Data Analysis in the Absence of Non-Response 
In this section and the next, "non-response" means only subject-level non-response
failure of a member of the data collection population to respond at all. The data collection 
instrument in section 5.4 contains two mechanisms designed to minimize item non
response. The first is screen 3, which permits a global "no experience, participation or 
interest" response that concludes the data collection. The second is the statement on 
screen 6 that" ... missing responses will be treated as (depending on category) "No 
Experience," "No Current Participation," "No Interest in Future Participation" and for 
Ability, ''Not applicable."." 

Here we describe analysis of the data for a single sport when there is not a problem with 
response rate. According to NCES statistical standards for censuses (U.S. DOE, 2003), 
this requires a subject-level response rate of at least 85 percent. 

In this case, the analysis is straightforward. Recall the notation: 

• P = size of target population, all of whom have been requested to provide 
information; 

• N+ = number of women in the target population who are interested in and able to 
participate in the sport at the intercollegiate level; 

• M = minimum team size. 

Also, let 

• R = number of respondents; 
• N; = number of "Yes" responses. 

Table 5.1 summarizes the definitions and sources of these values. 

Table 5.1: Sources of values used to estimate N+ 

Value Definition Source 
p Target population size Institution 

N+ Number of "Yes" responses in full target population To be estimated 
M Minimum team size Institution 
R Number of responses Data 

N+ 
R 

Number of "Yes" responses Data 

Source: This document. 
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It is important to emphasize that we do not assume that R = P, which corresponds to a 
I 00 percent response rate. Were this to happen, then N+ = N; , and the simple decision 
rule in section 5.1 can be applied by OCR 

Instead, we assume only that R ~ .85P . This obviates the need for_ the more complex 
analysis described in section 5.5.3, but still requires estimation of the number of"Yes" 
responses among non-respondents. The estimated value of N+ is then 

The principal assumption underlying this equation is that the ra~e of "Yes" responses 
among the P-R non-respondents has the same value, namely N; IR, as among 
respondents. This is shown pictorially in Figure 5.9. 

Figure 5.9: Pictorial representation of data analysis in the abseo,ce of significant n~n-response. The 
proportion of "Yes"· responses among non-respondents is assumed to be the same as among 
respondents. 

"Yes" "No" Respondents 

"No" Non-respondents 

i "Yes" 

Source: NISS 

The value fr is not exact. Rather, it is a statistical estimator derived from the census 
data. As such, it has an associated probability distribution. As noted in section 5.1, we 
recommend that OCR employ a decision criterion of the form 

• If P{ir ~ M} >a, where a. is a threshold set in advance by agreement between 
OCR and the institution-in words, if the data indicate that there is sufficiently 

high probability that fr exceeds M, then the data collection demonstrates that 
the interests and abilities of women are not accommodated by the prese_nt 
program. What action would be necessary, and under what additional conditions 
(see section 5.1), must be determined by OCR. 

• If P{ir ~ M}::; a (in words, if the data indicate that there is no~ sufficiently high 

probability that fr exceeds lvl), then the interests and abilities, of women are 
accommodated by the present program, and no action by the institution is 
necessary. 
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Computation of P{ir+ ~ M} is a technical issue, because in models such as that 
"' described in appendix F, this probability depends on the unknown valueN+. These 

difficulties can be avoided by treating the data values as known rather than unknown 
values, a simplification that is acceptable for high response.rates but not when, as in 
section 5.5.2, a non-response bias analysis is conducted. Conditional on the data, the 

second component of ir , that is, the estimated number of "Yes" responses among non
respondents, has a binomial distribution with parameters P - R and N; IR, and tables, 

approximations or simulation may be used to calculate P{N+ ~ M} . 

There is one case in which this entire analysis is unnecessary. If N; ~ M then among the 
census respondents alone there are sufficiently many interested and able students, and it 
is certain thatN+ ~ M. 

Practice among SURVEY Institutions: Only one-half of the OCR files containing data 
collection instruments report response rates or contain enoug~ information to calculate 
response rat~s; reported ·values range from less than 1 percent to approximately 70 
percent. There is nq description in the files of any principled statistical analyses that were 
performed on the data. Those files that do contain results have nothfog beyond 
tabulations of responses to items on the data collectjon instrument. Not one file contains 
any evidence that results were viewed as uncertain, or that uncertainties were calculated. 

Recommendation for Improvement: An institution that does follow up on non
respondents should include in both e-mails and the web-based data collection instrument 
explicit, difficult-to-ignore statements that non-responses will be recorded as "no 
interest." In this_ case, the estimated value of N+ is 

N~+ -N+ 
- R 

In this case, N+ is certain to exceed fr , so a decision criterion on the form 

• If Jr < M ,then the institution is in compliance with Title IX 

• If fr ~ M , then the institution may not be in compliance with Title IX, 
depending on additional .considerations discussed above and in section 5.7 

is lenient in favor of the institution. 

As an intermediate step, non-responses should not be treated as "no interest" and 
N+ should be estimated as 

The decision criterion stated above is then unbiased, neither advantaging nor 
disadvantaging the institution. 
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High-Quality Recommendation: In the abs_ence of significant non-response (that is, if the 
response rate exceeds 85 percent), N+ should be estimated using methods described here, 

and the compliance decision should be based onP{ir ~ M} . 

5.5.3 Data Analysis in the Presence of Non-Response 
When there is significant non-response, the central assumption in section 5.2.1 and figure 
5 .9 is called into question: that the probability of a "Yes" response is the same among 
non-respondents as among respondents. This failure is known as non-response bias and is 
shown pictorially in Figure 5.10, where the relative frequency of "Yes" is higher for 
respo~dents than for non-respondents. 

Figure 5.10: Pictorial representation of non-response bias. "Yes" responses are relatively more 
frequent among respondents than among non-respondents. 

"Yes• "No" Respondents 

"No" Non-respondents 

r "Yes" 

Source: NISS. 

There is, in fact, reason to suspect that the phenomenon in figure 5.8 arises in the setting 
of this chapter. Students who are interested and consider themselves able to participate in 
the sport at the intercollegiate level clearly have reason to respond, while those with no 
athletic interests have much less .motivation to respond. 

NCES statistical standards (U.S.DOE, 2003) prescribe that when the response rate (RIP 
in the notation of.section 5.2.1) is less than 85 P.ercent a non-response bias analysis be 
conducted. This process, which can be very resource-intensive, consists of 

• Selecting (in most cases) a random sample of non-respondents; 
• Contacting them (almost always by phone, to maximize the chances of 

reaching them); 
• Ascertaining their response. 

In principle, every selected non-respondent should be contacted, but often of course this 
is not possible. 

Before proceeding, we emphasize that if N; ?: M, then regardless of the response rate, it 

1s certain that N+ ?: M , because among the census respondents <!lone there are 
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sufficiently many interested and able stu~ents. If this happens, there is no need to collect 
any additional data, and in particular no need for the non-response bias analysis. 

In the most simplistic case, the products of the non-response bias analysis are: 

• A sample size S NR ; 

• A number N;RBS of positive responses in the non-response bias analysis sample, 

from students in the non-response bias analysis sample who are interested and 
able to participate in the sport at the intercollegiate level; 

• An estimate qNR of the frequency of"Yes" responses among the remaining non-

respondents (i.e., those not in the non-response bias analysis sample). Assuming 
that the non-response bias analysis sample is a simple random sample, then in 

almost all cases, q NR = N;RBs IS NR • 

Using the same notation as in section 5.2.1, the estimated value of N+.is then 

The distribution of fr , even conditional on the data, is more complex than in section 
5.2.2, because _qNR is based on a sample of non-respondents. An approach that parallels 

the approach in section 5.5.2 is to condition on all data values. In this case, the first tw~ 
terms in the expression above are known, and the third term--corresponding to the 
number of students who neither responded nor are in the non-response bias analysis 
sample but who are interested and able-has a binomial distribution with parameters 

P -R - S NR and q NR = NZRBs IS NR, which allows calculation of P{fr ~ M} . Then, the 
decision criteria described in section 5.5.2 can be applied in the same manner. 

The approach in the preceding paragraph overlooks randomness associated with the non
response bias sample. At a deeper level, it is also inconsistent with the underlying 
purpose of the non-response bias analysis, which ·is to determine if the probability of 
response depends on whether the response is positive or negative. A Bayesian modeling 
strategy is outlined in appendix F. In principle, it should be preferred to the approach 
described in the preceding paragraph, but it may be beyond the capabilities of some 
institutions, although the services of those who could implement it are readily available. 

Recommendation for Improvement: In the prese:qce of significant nqn-response (that is, if 
the response rate is less than 85 percent and consequent possible non-response bias, OCR 
should require, as NCES does, a non-response bias analysis. The decision criterion can be 

based solely on the estimator fr = N; + N;RBs + q NR (P - R - S NR), without 

consideration of associated uncertainties. 

High-Quality Recommendation: In the presence of significant non-response (that is, if the 
response rate is less than 85 percent) and consequent possible non-response bias, OCR 
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should require, as NCES does, a non-response bias analysis. The estimated probability 
that N+ exceeds M should be calculated using methods described in appendix F. 

5.6 Precautions 
The process outlined in sections 5.1-5.6 contains a number of safeguards against what 
would ordinarily be considered an "unsafe" situation: data collection conducted·by an 
organization with a definable vested interest in the outcome. Specifically, if the 
institution did not want to offer the sport at the intercollegiate level, then one can assume 
that the institution would like the data collection to demonstrateN+ is less than M, so that 
it will not have to offer the sport. 

The c~sus recc;munendation in section 5.2 avoids a potentially biased sample-.a subset 
of the target population where interest and ability are thought to be low. Interestingly, 
many of the INSTRUMEJ.'IT institution surveys summarized in chapter 3 actually focus 
on s~b-populations where interest and ability would be expected to be high, such as 
students enrolled in physical education courses. This recommendation also avoids 
excessively sma_ll samples meant to produce :ilo interested and able respondents. As 
discussed in section 5.2, such a strategy is risky, because every positive response carries 
high weight. 

The data collection instrument in section 5 .4.1 contains no prejudicial items or wording 
designed to induce negative responses. Some, but relatively few, of the instruments 
summarized in chapter 3 exhibit this shortcoming. 

The data analysis procedures in section 5.5 specifically do not ever equate failure to 
respond at all with either lack of interest or ability. The OCR files do not contain 
information sufficient to determine whether this was done by any of the INSTRUMENT 
institutions. 

5.7 Pre- and Post-Data Collection Procedures 
The issues noted here lie outside the data collection process itself, but are important. 

When an institution should ( or must) conduct data collections. such as those described in 
this chapter is influenced by both external and internal factors. OCR complaints or 
monitoring activities (see section 2.2.4) are the principal external stimuli. As noted in 
section 2.3, in the OCR files analyzed by NISS, use of Part 3, and within PART 3 
institutions, use of data collections, seem to increase over time. An institution may also, 
however, wish to conduct periodic assessments on its o_wn, or in response to petitions 
from students. 

0 

An OCR determination of non-compliance requires that the region in which the 
institution is located offer competitive opportunities in the sport for the under-represented 
sex. Presumably this can be determined in advance of any data collection. Whether the Q 
conference to which the institution belongs offers competitive opportunities is not part of 
the decision process. 
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Following completion of the data collection, if the estimated value of N+ exceeds the 
minimum team size M, then additional steps take place before OCR would determine that 
the institution must offer the sport at the intercollegiate level: 

1. Especially if the data collection is c0nfidential as in section 5.4, the institution 
must identify those students who stated themselves to be interested, and ascertain 
that they remain interested. Holding one or more widely announced meetings 
appears to be the most common way of doing this. Students who self-identified 
using the process pictured in f!gure 5.8 can be contacted directly. If the number of 
students identified at this stage is less than M, the remaining steps do not occur. 

There is no logical necessity, however, that this number be less than fr: the 
meeting itself may generate additional students-in particular, non-respondents to 
the data collection-who consider themselves interested and able. 

2. If sufficiently many students are identified as interested, the institution 
(ordinarily, the athletic department) must determine if those students who state 
they are able to compete at the intercollegiate level are actually able do to so. In 
most cases, this would be by means of tryouts. 

3. Finally,"ifthe number of students who are interested and able, as determined by 
steps 1 and 2, exceeds M, then OCR would declare the institution not to be in 
compliance with Title IX. 

Considerations of cost (that is, whether the ip.stitution would need to build or otherwise 
access) new facilities are not part of the OCR criteria for determination of Title IX 
compliance. 
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.C"nairman 
Committee on Appropriations 
United States- Senate 

Stephanie Monroe 
Assisiant Secreta.-y 
Office for C.ivil Rights 

Introduction 

As part of Senate Report No. I 09-i 03. the Senate Committee on Appropriations (C.ommirtee) 
exoressed concetn about tire Department of Etlucation' s (Departmem) March 17. 2005 
Additional Cla1ification of Intercollegiate Athletics Policy (Additional Clarificationj. 
Subsequently, the Conference Report on H.R .. 3010 (Departments of Labor. Heal.th and Human 
Sen,ices, Education and Related Agencies Appropriations Act for FY2006. P. L. 109~ 1®}, 
which was -e-.1acted on De-,.ember 30, 2005, cross-referenced the Senate Report language. As 
ackno.wle-dged by the Committee, the Additional Clarification was intended to provide :recipient 
institutions with additional guidance concerning compliance with the ·third -part of the 
Department's three-part test used to assess wheLl-ier insriturions are providing nondi.s-criminatory 
opporo.mities to participare in intercollegiate athletics. The Committee specifically expressed 
concern. mar the Additional Clarification may have created confusion about the -use of interest 
surveys to demonstrate c9mpliance with Title IX of the Education Amendments of 1'972 (Title 
IX}. 

Further, the Committee requested rhat the Department prepare a report, to be received no later 
than March 17. 2006, addressing t.lie following questions conceming institutions using student 
surveys to assess inieresl in intercollegiate sports: 

• \llhat actions, if any. do institutions take to gather a.'1.d consider sources of information 
other than student surveys for assessing student interest used in demonstr..ning 
compliance l.\'tth pa.rt three of the Title 1X test~ 

• Specifically, what information other than student surveys. if any. do institui:ians c-0n..<tider 
when assessing student interest; and 

• What decisions v,eremade about athletic opportunities 21 those insti'tUiions? 

In order to answer these questions, this report examines the use of surveys an:d the -consideration 
of additional -fac£ors by recipient mstitutions for the period October I. 1992 through 
January 31, 2006. The report presents detailed findings concerning the consideration ef 
additional factors throughoui ilie investigative, resolution, a.rid monitoring stages of the Tiile IX 
athletics cm; ... ->:S analyzed. With respect to the Committee's request concero:ing decisions made 
about athlcti,;; oppormnit.ies. ,his report aiso presents detailed findings oflhe institutional 
decisions wberher to add additional sports teams.. and tbe acceptance or rejection of such 
decisions by the Department. 
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Background 

The Departmenfs Office fur Civil Rights {OCR) enforces Title IX, 20 U.S.C. § lo81 et seq., l!l1 

anti-discrimination statute that prohibits discrimination on the basis of sex m educ~tion programs 
and activities by recipientc; of federal funds. The regulation implementing Title IX' contains 
specific provisions governing athletic progr-.ims, including a requirement that institutions 
·•prnvid.e equal arhletic opportunity for·members ofboih sexes.',2 In detemriningwhetber equal 
opportunities are available, the regulatfon provides that OCR will consider, among other ractors. 
whether the selection of sports effec1i">ely accommodar.es me interests and abilities of students of 
boih sexes. 

To pro,ide :further clari.fi~on of ibe THle IX regulatory requirements., the Department 
published the.Intercollegiate Ath_letics Policy Interpretation {Policy Interpretation) in 1he Federal 
R.c,gisier on December 11, 1979.' The Policy lnterpretation provides that. as part ofits 
responsibility to effoctive!y accommodate 1he interests and abilities of male and female athletes, 
an in:stitu.tioo tnust provide the opportunity for individual,; of eacb sex to pani.cipate in 
intercollegiate competition. The Policy lnt~retation pennits three alternate ways of .assessing 
wheilier institutior.s are pro'"l."iding nondiscriminatory opportunities to participate in 
intercollegiate arbletics. Specifia:ily. the Policy lmerpreia1ion delineates ihe foliov.'ing "three
parttest'' fur assessing compliance: 

l . Wl1ether intercoUegiaie level participation o_ppori;unities for male and female students a.re 
provided in numbers substantially proportionate to their respective enrollmfilllS; or 

2. \Vb.ere lhe members of one sex have been and are underrepres¢Jted among mtereolle,giate 
athleres, whether the institution can show a history and continuing prac1,jce ofp..~ expansion 
which is demonstrably regponsi ve to the developing interests and abilities o:f the membms of -that 
sex; or 

3.. Vlhere the n1embers of one sex. are underrepreseo.rcd en1ong intercollegiate: athletes=- and 
the institmion cannot shO\'v' a history and continuing -practice of program expansiou, as provided 
above, whether it can be demonslTated that the interests and abilities of the meni.bers ofthat sex 
have been fully and effo:ctively accommodated by the present program. • 

The part three analysis. c~'tlters on whether 1here are concrete and viable interests among the 
underrepresented. sex that should be accommodated by the institution's athletic program. An 
institution will be found in compliance with part three unless there exists a spor.(s} for fue 
unde!TepreSemed sex for which all three of ih.:: following conditions are met: 

aj unmet int.:.--rest su.tnciem ro sustain a varsity team in the sport{s); 
b} su:ffu:ient ability to sustain an intercollegiate team in the sµort(sj; and 

.. 
1 34 C.F.R. Parr 106, clfectiveJuly 2!. ,975. 
~ !d. _f ltl6.4 i(cj. 
• 44 fed. R.:g. 71.413 (1979). 
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c) reasonable expe_ctation of intercollegiate competition for a team in the sport(s). vlithi.n the 
school's normal competitive region. 

lfthe .school deeides to comply with part three of the three-part lest,. the asse-ssment of each of 
1he above three conditions is an essential prerequisite for determining a school's Title IX 
obligation t_o create a new int-ercollegiate varsi1y team or elevate an existing ciub te;am to varsity 
status. Under the Policy lr..t:erpretation, institutions have discretion and flexibility in ch~ing 
the nondiscriminatory methods to determine the ath.letic inrerests at1d abilities of smdenrs ... Non
di;;cnminatory assessment methods may include the administration of student surveys and a 
consideration of additional factors. 

Previous OCR guidance on the three-pan rest has included a discussion of the c~nsideration of 
acklitionai factors. 5 This reporle however, focuses on specific factors our analysis indicated may 
have been considered bv either recipients or OCR during the course of an investigation and post
investigation monitoring. The following addidorni1 fuctors were identified in one or more of the 
OCR case files reviewed for this report: 

• Interviews ·with tlre recipienf:S coaches 
• Intervie~'S with the recipient's athletes 
• Expressed student interest in the addition of new teams 
• Expressed studen! interest in the elevation of existing club teams to vm-sity status 
.. Participation on club or imramural 1eams 
• Participation in recipient elective physical educati-0n classes 
• Sporrs offered by local community recreation leagues and patticipation rati!S in those 

spons 
• Sports offered by local high schools and participation rates in those sports 
• Sports offeri..>d t,y other high schools from which lhe recipient nonnally drav..-s its student 

population (i.e .. ··feeder" schools; and participation rares in those sports 
• Interviews with or s1rrveys of local high school coaches and athletic directors 

• -1nscito·.:icns may detem~inc: the athletic interests and ahili1ies of srudenls by nondi:;criminai:oty met.1lods of mei:r
dJoosiug prov=.<led: ~- T11e process -iak,s im:o accoum the nationally ir-.creasing levels of 111-'l'.!mcn's imer.::sl and 
abilities: b. Tne methods of detei:mi..-ung imerest and abiiity do not disad.an1age t)ie .rticl.ribi:ts ofan 
unrle,-represe.illl.--d sex: c. TM .method.!! of d=nninmg ability 1ake into accol.lilt =m pe.rformao.::e records; and. d. 
The methods :in:: i:espoasi-ve to the e,q,ressi.-d intere;us of students capable of intercollegiace ~tion who ::ire 
m---...mi>ers of an under represemed :;ex:' 1919 Policy lme1J1rctatioll. 

'" The 19% Clarilicntioo oflntercollegifile.Arhletics Policy Guiclanc.-,=: The 11u.-ee-Pmt'Tust(19% Cl:mfication) 
provided ·'OCR would look for interest li1roug:.'1 the followiog factors, among ome= request$ by students 1,1nd 
admitted swdenrs tbar a pan:icu12r spc,r. be ruided; reqaests t.'i..'ll an e.xisti.ng club spott be ele-\.-ated to inten:QllegiEI'..e
t~m stnllJS; pamcipalion in particular dub ot intramural sports; intervie,ys ""1th smdents, admitted stu&n.ts. 
cuacl-.es, admi.mstraiors and (!ihers rega-rding inter,;.st in particular spurts; results of questionm,ires of stuclc:nts and 
aJmiu.:d stuckr.i:S rega;ding inieresrs in p:irricular sports; l!!lrl participation i::i pi!rticu!ar inren;clmlastic sports by 
admi:.--...d s..TUd.ems.'· Furthermore, the 1996 Clarificatio.:i indicated tl1s~ ··OCR will look at p:u--Jcipution rates in 
5portS in ltigh i;d100Js. =ui· :uhletk.associacions. aod comrmmit)' sports leagues ;hai oper.{l~ in ar::,as from wbich 
tr1f' i:nstirurion draw.s i1.: ,;.tudents in ord::. to .is.:t:rtain likely int~resl" and ability of it.~ sll:~tsand admitted sfu.denrs 
in particula:r spn.rt.(s).- The l 996 Clarifa;ari(>n r.or~d, however. th::-.r '"while the-.;e indicatious-of internsr may be 
hdpfu110 OCR in .asct:lttining Jik.e!y m"ieresr on campus. p:mkularly in rhe absen~e.c,f mot-edire.."'l:mdicia. !Ill 

instilu!i(}JJ i5 .!)(pected w meer the ru:tua! inter.:su. and i:hilities of irs Students and ru:imitted srudents." • 

0 
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.. ]nterc.qHegiate sports sanctioned by the rectpient's atbletic conference 
• .Int.ereoUegiate sports sanctioned by other athletic associations 
• Intercollegiate sports offered in the recipient's normal competitive region 
• Na,io.'"la!ly emerging sports, increasing k--vels of interest in sports in gener-c1l, and 

increa:sing levels of interest and ability io particular sports 
• Other factors 

Although many of the abo,·e foe.tors are suited to evaluating one or mof.e of the part three 
conditions, i.e., interest, ability, and expectation of competition, we h~ve 11ot attempted to 
conduct a comprehensive analysis of which parikular condition eacb. ef the fact~rs was designed 
to measure in each oftlre cases. Howe1,>er. our review of the cases did reveal mat often these 
additional factors were not used to determine student interest. but rather to assess the feasibility 
of creating a. tea.-n, the ability to susrain a team. and/or the reasonable expectation of rompetition 
for a team. The use of t.'"1ese fac!ors by OCR and recipient institutions is det2i.led in our findings, 
below. 

Scope and Methodglogy 

The Committee requested Ihm the Department conduct ralldom compliance revi1:Ws-of 
postsecondary institutions that used interest su.rv-eys to -determine what a<lditional factors were 
considered in determining student interest. We met \virh Committee staff to discuss the 
difficulties in condt.ccting such ail examination in ·the limited rime available, particularly because 
institmions do not repo.-t mis type ofinformacion to OCR. 

In addition, a recipient's choice of how to comply \'<irh Title IX is notsta.ti~. and a school may 
choose to alter its m&hod of compliance consii.1ent with its ow:n cirewnstances (su.cll as 
fluctuations in sru.dent enrollment or other circumstances). Unless the institu.tion requests ~ 
technical assistanee, the only way OCR would be in a,position to determine how a t-ecipient. has 
chosen to acl>ie"e Title 1X compliance, would be for OCR to conduct an ia\o-estigation based on a 
cOnt'.i)laint investig-.i.tion or proactive coq:ipliance review. • 

Inste.id, we proposed to do an analysis of t.lte issues raised by tbe Commi~-e based on a review 
ofOCR'scase fiies from October 1.1992 through January 31, 2006. None of these cases \.\-'<IS 

opened following the issuance of the Additional Clari ficalion. Howe'irer, we were able to . 
dezern>.ine1he fa.::rors used by institutions and OCR in determining student interest in the CllSes 
e.xamiued. 

Consequently. OCR examined all 166 case files, initiated between Oi;:tobt;r I. 1992 and 
January 3 t, 2006, .and idcmtified as Title IX athletics cases involving tbe use of the three _part test. 
An initial re·.riew of these cases revealed 27 files remafaing active. These open files were 
excluded i.o avoid potential inte.rfrrem:e with ongoing OCR activity. 

TI1e n:maining case files were then examined to determine whether they m.¢ the- crireria specilied 
by £he Committee. In accordance with the spe-.::ified criteria. :files not involving the use 9f part 
three-of the Title lX rest or rhe administration of a sn1dent interest survey were-exciuded from 
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fur.her consideration.« After all exclusions, 54 files remaint.-d in the·poo-1 for- analysis. These 
fi!es all proceeded beyon~ the initial evaiuation stage, were dosed, and invoived :institutiQns that 
chose to use part three of the Title IX test and to utilize a student interest sur.;ey, OCR 
conducted a detailed examination of all 54 files in the pool. 

The Committee is cautioned tbat the .findings herein, such as the consideration of a particn!ar 
additional factor or the number of teams added as the result of assessments,- may not -provio.e a 
complete rqresentation of-the cases under consideration. Because of the v.ery fe\V number of 
cases available for inclusion in our analysis. it must be noted that small changes or missing 
documentation could have a significant effect on our analysfa. 7 Moreover, because ofi:he naiure 
of OCR invt;stigations aod the uniqueness of each institution. even those files. containing 
relatively complete documentation do not routinely address every data collection category. For 
most of the period under review. OCR procedures dirl nol require full investigations. Rather, at 
any rin1e before or during .an investigation when a recipient agreed to take action that appeared to 
resolve the complaint allegations, OCR 'l.\:ould enter into an agreement wit.it the recipient and the 
case \Ya5 closed prior lo a finding. 

Finally? because no attempt was made to dete1mine if the cases ex~ed r~\!Seot a-'Valid 
sample of postsec-ondary institutions, it is not suitable to generalize the findings_ presented in this 
re-;,ortto all other recipient institutions. 

We discovered that as part of its initial investigatio~ in many cas.es OCR eonsidered additional 
f;~ctors to assist in it-s detennination of whether potential sufficient urimet interest, ability, .. a.nd 
competitive opportunities existed with.in tbe institution "s cmren:t underreprese;ned student 
population. In addition, as part of a voluntary compliance or resolution .agreement entered :jnto 
with OCR, many instituriorlS agreed to not only conduct a student survey~ b-nt also to consifrer 
specific additional factors. We found that app.ro1dma1cly half of all instinuion.'i• assessments of 
smdent interests and abirities and pmentiai competitive oppommities included the consideration 
of student inwresr surveys as well as adcfaional fuctors. Many of rhose surveys, pre-dating fue 
Additional Clarification, did not meet Lite design or implementation standards tmu now a-re more 
readily available as a result oflhe Additional Clarification. Finally, in on!y·a ve,y few i::1:>-r.ances. 
we noted that OCR e>:amined. addiiional factors following an institution'$ asse~sm.ent. citing the 
factors as reasons for its :rejection of 1he insiitution's ronelusion not to add- additional spor.s. 

At the outset, our re .. iew of the files selected fur consideration revealed thai m:.many .instances 
OCR initially made a determination that probable sufficient unmet intere&, ability. and 
competitive opport1.mities ex-is,ed '-Vithin the institution"s current w1derrepresented stuiient 

·populat.ioil to justify the addition of at least one new spor:ts team. OCR considered several 
additionnl factors to assist it "in r~ching mis conclusion concerning probable interest, abilit>J, and 

• .Sen:ral files were exdaded because the cas.:s we-re closed <!arly been use OCR did not bave jurisdict.~ {is tlie 
complainant failed tu pro-vicie sufficient fa::-tual i11fimnaru.m for OCR 10 infer a .po1~ti:tl vin121ion of Title fX~ 
b.:c:..use the complainant withdrew me cornpiAim. g.:nernlly as a ,csult of an independent re5'Dl,irion betwc:ea lh.e
com•,:,iainanr a:rri the institution; .ir becm.1.5e OCR could J?<)t cont~! the complainant fur :idditicnal information. 
• For instance, rr.any rnsc file,;. pci:i1.::ipa1ly .-'iU.c.~ JO ,heir :igc, <lo not contain complete documenmtiou. 

0 
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comp.,-titive opportunities. Most mentioned factors included current st\ldem: partic.i~tion -in club 
or i.nn:arrn\ro.I spons. cited as tending to indical.e current levels of intereSt and ability? sports 
offered and participatioll rates at local and other teeder high schools, generally considered as an 
indicator of likely interest by potential students needed to sustain any new -sports tea.'1'JS added, 
and intercollegiate spans mmctioned by me recipient's current a~letic conference. used ru. an 
indkator of potential competitive opportunities. In addition,. opinions of the institutioxi' s 
c()acbes, athletes, and students concerning interest 3Jld ability were afforded particular weight by 
OCR in its determination. 

In many cases, OCR accepted commitments fro.m instirutions to implen:i~nt voluntaty resolution 
agreements without OCR fasumg findings. Other institutions ent,ered into similar voluntary 
agreements after :findings of noncompliance. AH institutions entering into an l:l~erit aw:eed 
to conduct a nondiscriminatory assessment of student interest and abilities, most agr~in,g to 
administer one or more student interest surveys and to consii:ler specinc additional factms. 
Factors most :frequently mentioned included high school participation rates. included fo fully half 
ofaH agreements; and intercollegiate sports offered in the recipieni's nomral competitive 
geographical regioJ."I_ which was mentioned in nearly 40% of all agreements. 

Of the agrcemems examined:. 19 agreed to add a total of2& new sports teams, irtesµecti.ve ofthe 
rcsltlts of 1!ny assessmenL As mentioned above, for most oflhe period under review. OCR 
p1't'cedures focused on the resolution of allegatior>.s of discrimination and did not require full 
iuveStigarions prior to implementation of voluntary resolution agreements. In these cases, 
evidence may have already existed.justifying the addition of teams, such as an instirution•s 
recent elin.11nation of a team for the underrepresented sex. 

Note that bec.ause ,he institutions agre-ed to add these teams notwithstanding th~.results Qf any 
assessmey,ts conducted., during our analysis we main.ained separate data for temns added as a 
result of assess--..nents ofim:erest., ability, and available competition. Those ~ that w~~ 
added based on assas,-nents (including surve:y-s,or additional factors) are not included in the data 
presented below. 

All institutions conducted. at ieast one assessment of student -interest, ability anq competitive 
opportunities, v.'ith a few conducting multiple assessments over the course of the :investigation. 
We examined 63 assessments that induded a student sun:ey. including 34 i.n which !he 
inslltution also considered .other factors. in addition to the survey results. Of these, five are rnulti
y-ear c.omposites we consrru.cted during our analysis. These constrocts were necessa.7b_ecause, 
although we -did find sufficie.nr docwnentation to describe ihe assessmenlS as multi-year 
aggregates, the c.'IBe files comained limited documentation conc•erning each inrlivirlual 
assessment. 

Assessments ,.,,ere designed to measure unmel student interest, sufficient ability to sustain a new 
tea.-n, and/or a reasonable e,,_-pectation of competition for the team. We found surveys ware 
always designed to measure student interest, and most often also designed to gauge athletic 
ability. Student interest surveys were never designed to assess ccmpetitiv~·opportuniries. In 
contrast. assessmems of additional factors were frequently design~ to measure competitive 



r 

OCR Response to Comrr.ittee 
PageSofl0 

oppornmities in addition io student interesc. Seldom were addirional factors considered m order 
to assess porenrial ability. 

Additional fuctors most ftequently considered during all assessments incl.nded.local ~d.Qtn.~r 
feeder high school pa.-ticipation, mterco!legiate sports sanctioned by the recipient1s athletic 
confer-ence, and student participation on the recipient's club and intramural teams. Other f-acton; 
mentioned earlier were considered to an appreciably lesser degree. 

We were able to determine overall response r.i.tes for 33 of the assessment su..--veys. Overall 
response :rat.:s varied from less than l % to approximately 78%. Fully two-thirds of the surveys 
had response rates less than 40%. and only two had response rates above 75%. h_l addition, 
almost two-thirds of these assessmerus also included the consideration of additional factors. Ten 
assessn1enr.s resulted in new team addirion!i, with a t0tal of 13 new teams added. \Ve noted th21 
most ( l O} teams were added by assessments considering both surveys and additional factoi:s. Of 
the three teams add.::d based on sui-veys alone. only one team was the result of a ~rvey w.ith less 
,han a 65% re::.-ponse rate. 

These findings a.:.--e consiijtent with -findings of the National Center for Education Statistics 
(NCES) as presented in the User's Guide to Developing Student Interest Su;veys Under Title IX, 
and as pr~sented in the Technical Manual for Developing the User's Guide. developed by the 
National Institute of Stattsrical.Sciences (Nl'SS ), both published. as acc-0mpaniments to fue 
Department's Additional Clarification. Based on an analysis oftbe sUl:'lrey instruments used in 
OCR c.ases during nearly all of the time period covered by this report, NISS identified f.½mn.erous 
deficiencies in both tl1e sunrey instruments and the.ir implementation ·d1:1ring·fhat ·time period. 
These deficiencies include 'limited pools of students to whom the sl:tn'eys were administered. and 
very low response rates. Consequently, under the Additional Ciarification,. OCR also considers 
oth.::r factors. in addition t:o s1m-'.eys, if the surveys contain the deficiencies identified by NISS 
and ru-e not admi..tlistered consistent with ti1e conditions aniculated by NCES for e:ffectiven~ss 
and liah·1· ~ re i ;ty. 

Although both surveys and additional factors may be used- to measure interest and .ability, we 
fmmdalmost no actual conflicts bei-,veen the <lata from each of these assessment tools. Of the 
very few imereSi conflicts discovered, our analy:;is revealed that any finding ofinrerest, wheiher 
through e .;mvey or through the consideration of additional factors, always resulted in an overall 
assessment finding of inte.resl. Speciilcalty. we <iid note three ca~-s iu which the survev found 
u~et interest., but the ad~itional factors did not. and a si11gle case in. whieh the survey did not 
find inb:m:::rt, bm the additional factors did -ir.dkate in:teresi. Of the three cases in which the 
survey indicated i nteiest, one resulted in the addition of a new reain. while the remaining did not. 
rl.ue to lack of competitive opporhmities. [n the single ins1ance in whicll the survey did not 
indica;:e sufficient interest, the survey was based on. a -very lo-w, response rate ofless than 1 %. 
:'fevertheless., because of student interest expressed apan from the survey, that caae too resulted 
in the addition of a new team. 

We nored that assessmenrs that employed a studeru. survey in combmation with the cons1deration 
of additional factors were slightly more likdy to find student interest. Howe¥er~ recipi.ems' 
decisions to add a new sports ieam <liffered little between surveys and assessments incl.uding me 

---------·· ····-·-·-···-- .• 
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consideration of addiiional factors. In ~ither case, approximate! y 44% of the assessments 
resulted in the addition of at 1east one new sports team. 

We noted that mauv teams , . ...-ere added es a result of assessments that included SU!Ve)'S wiih· :low
response rates. Ofthe assessments for which we were able to deterrpine the survey r-espoase 
rates. we found that of the 14 teams added, only two were added as the:resultof an assessment 
including a survey wiih a response rate greater than 75%. Fu!ly haif (7) of those warns added, 
were added as ihe result of assessments including surveys with response rares between 1 ~2&'1/;,., 
includjng one assess~ent based solely on .i survey that hud a respo11se rate of only 22%. 

Further analvsis reveal~ that the decisions 10 add tearns, whether the result ofa survey alone or 
of au a.55e~ent inclt1ding the consideration of additional factors. appear to. be attn"btitable io the 
SUt-vey componenr of the assessment. Of the assessments including the consideration of 
additional factors and citing a reason for the in1tiitution·s decision to add a new team. sutvey 
re-sulrs were mentioned as frequently as additional factors as the basis for the dflPision. Tlt 
addition, overaIJ, smvey resulrs were most frequently mentioned as a determining facte-r in an 
instinrtion ·s decision to ap_d a team. cited in 23 of the 28 assessments. Additional factors were 
gjven as bases in ten assessments. 

in sum, our analysis reveaied that 28 assessments. conducted by 26 of the 54 ~itntio.ns under 
consideration, resulted in the addition of 42 new teams. As mentioned previeusly, this total does 
not include ream additions that were not based on assessments ofinterest, ability, ancf available 
comperition. Overall, we found 28 teams added irrespective of the assessment results and 42 
added as ih.e result of assessmeuts, resulting in a total qf 70 teams added by the 54 institutions 
u..,der consideration. 

We foWl.d that 1he number of assessments resulting in team additions -exceeded the number of 
a-sses.'iO'lents findfog all three of the criteria nec_essary to raise an obitgation to .add- a new. t~am 
under part three of the three-pan te~t. Some offuis difference was attributable. To th.QSf! temns 
added at"'ter OCR disputed the recipient's determinations regarding unmet intfil'est, ability. or 
competitive opportunities. Of the 28 assessments that resulte.d·in "the- addition of new teams, 
OCR disputed the recipient's findi,,gs in five instances, effecrlrig the addition of six new teams. 
The remaining difference was a..ttributable to those few institutions deciding to add teams- bRsed 
on indeterminate results. 

\Ye discovered only six instances in which OCR i-ndeoendentlv eva1uate<1-ad.ditional fuctors 
subsequent to an institution· s assessment. The most frequently cited factor 'lh-"3.s smdeni 
pP..rticipaeon on club or intramural reams. In aU six cases, OCR used this evaluation of 
additional faciors u .. 'i a basis for its decision 10 reject the recipient's interpre111tion of the results as 
not requiring the additio11 of a new team. 

Mosr institutions evemually attained compiiance through the use of part three of the three-part 
rest Most of these recipients cited immfficie11t remaining unme, inter~st as the prim.,-n, decidjw-,-
- -J ~ 

tac1or:.x>..ot to add a team although a considerable minority did ind:ica~ that lack of competitive 
opporiurnti~ was a factor. A probable contributor to these -findings of insufficient interest was 
the fact thatnearlytwo-thirds of those schools added at least one new sports teant., certainly 
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contributing io a reduction in unmet interesL Significantly, only two of these institutions 
attained compliance by demonstrating a lack of sufficient alhletic ability within rheir current 
student population. 

A few iI;1Stitutions (.4) that utilized assessments with the aim of achieving p.art three compliance 
acu1aUy oohieved compliance under either parts one or two ofthe'three-pari test, The11;1Stiiutions 
accomplishing such compli~ce did so through ihe use of assessments and subsequ~nt team 
additions based on those assessments. 

Conclru;ion 

ln suramary. oftlle 63 assessments that included a student survey, we found·t.tiatapproximateiy 
half{34) of all institutions.' assessments of student ·interests and abilities ~d potential 
competitive opportunities included the cons~erntion of additional facto-rs. The additional facton. 
indude interviews v.ith the recipient's coaches or athletes; expressed studeni interest in the 
addition of a ne-.v team or elevation of a., existing club team to varsity siatus; participation on 
club or intramural teams or elective physical edi.1cation classes; sports offered by local and feeder 
high ~hools a.7ld communiry recreation leagues a11d -panicipation rates in those sports; interviews 
with or surveys oflocal high school coa.;hes and athletic directors;. intercollegiate sports 
san.crio.ned by the recipienf s athletic conterence or other athletic associations or offered in me 
redpient's nonnal competitive region; and nationally emerging sp6rts. ~easing levels of 
inrerest in sports in general, and increasing levels of interest and ability m particular sports. 

Overall. we fou.,d that 28 teams were added irrespective offue assessment results and 42 were 
added as the result of assessments, resulting in a total of 70 teams added by the 54 institutions 
under consideration. However. recipiems' decisions to add a new sports team diffei·ed little 
beh~n survevs and assessments including the consideration of:additional fuctors. In addition, 
the decisions ro add teams. whether the result of a survey alone or Of an asseSSli"..Cllt including the 
consideration of additional facrors. appear to be more frequently attnoutable to '!he survey 
component of die assessment. 

_A,s demonsu--.ated hy the above analysis. utilization of various types of surveys ~ a me~ to 
.u1-e.asure stud em athletic i nterosts ·Lmder part three of the three-part test is not new. Based on 
xISS" analysis of OCR c:ases, there were a number Qf deficiencies in the design and 
imple.memati.on of the su.rvey instruments during the period reviewed, induding limited or 
selective distJ.ibution of surveys and low response rates. However, it is interesting to nole thar 
surveys, including those ihat were deficient, resulted jn the addition of teams to the same ex.rem 
as agses.smens that inc1ude<l the consider..ition of survey results and additional factors. 

To address the inadequacies iu the surveys, NCES developed the Model Sunrey and survey 
impl!!!]1enration procedures in the Additi<mal Clarification to effectively me.asure student 
interest-with.a su.-vey-tJSing an unbiased, standardized methodology. This•seif-assessment 
l004 which has been offered as a resource to schools, when implemented consistent v.-ith the 
guidance., has the potential to maximize the possibility of obtaining correct information and 
generating high response rates. 
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Title IX, Sex Discrimination, and Intercollegiate 
Athletics: A Legal Overview 

Summary 

Enacted over three decades ago, Title IX of the Education Amendments of 1972 
prohibits discrimination on the basis of sex in federally funded education programs 
or activities. Although the Title IX regulations bar recipients of federal financial 
assistance from discriminating on the basis of sex in a wide range of educational 
prograrp.s or activities, such as student admissions, scholarships, and access to 
courses, the statute is perhaps best known for prohibiting sex discrimination in 
intercollegiate athletics. 

Indeed, the provisions regarding athletics have proved to be one of the more 
controversial aspects of Title IX. At the center of the debate is a three-part test that 
the Department of Education (ED) uses to determine whether institutions are 
providing nondiscriminatory athletic participation opportunities for both male and 
female students. Proponents of the existing regulations point to the dramatic 
increases in the number of female athletes in elementary and secondary school, 
college, and beyond as the ultimate indicator of the statute's success in breaking 
down barriers against women in sports. In contrast, opponents contend that the Title 
IX regulations unfairly impose quotas.on collegiate sports and force universities to 
cut- men's teams in order to remain in compliance. Critics further argue that the 
decline in certain men's sports, such as wrestling, is a direct result of Title IX's 
emphasis on proportionality in men's and women's college sports· 

The debate over Title IX has escalated recently, partly in response to ED's 
decision _in 2002 to appoint a commission to study Titly IX and to recommend 
whether or not the athletics provisions should be revised. The Commission on 
Opportunity in Athletics delivered its final r~port to the Secretary of Education in 
2003. In response, ED issued new guidance in 2003 and 2005 that clarifies Title IX 
policy and the use of the three-pa,rt test. 

This CRS report provides an overview of Title IX in general and the 
intercollegiate athletics regulations in particular, ··as well as a summary of the 
Commission's report and ED's response and a discussion ofrecent legal challenges 
to the regulations and to the three;-part test. For related reports, see CRS Report 
RS20460, Title IX and Gender Bias in Sporis: Frequently Asked Questions, ~nd CRS 
Report RS20710, Title IXand Sex Discrimination in Education: An Overview. 
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Title IX, Sex Discrimination, and 
Intercollegiate Athletics: A Legal Overview 

I. Introduction 

Enact~d over three decades ago, Title IX of the Education Amendments of 1972 
prohibits discrimination on the basis of sex in federally funded education programs 
or activities. 1 Although the Title IX regulations bar recipients of federal financial 
assistance from discriminating on the basis of sex in a wide range of educational 
programs or activities, such as student admissions, scholarships, and access to 
courses, the statute is perhaps best known for prohibiting sex discrimination in 
intercollegiate athletics. 

Indeed, the provisions regarding athletics have proved to be one of the more 
controversial aspects of Title p{. At the center of the debate is a three-part test that 
the Department of Education (ED) uses -to determine whether institutions are 
providing nondiscriminatory athletic participation opportunities for both male and 
female students. Proponents of the existing regulations point to the dramatic 
increases in the number of female athletes in elementary and secondary school, 
college, and beyond as the ultimate indicator of the statute's success in breaking 
down barriers against women in sports. In contrast, critics contend that the Title IX 
regulations unfairiy impose quotas on collegiate sports and force universities to cut 
men's teams in order to remain in compliance.2 Critics further argue that the decline 
in certain men's sports, such as wrestling, is a direct result of Title IX's emphasis on 
proportionality in men's and women'·s college sports. 

The debate over Title IX has escalated recently, partly in response to ED's 
decision in 2002 to appoint a commission to study Title IX and to recommend 
whether or not the athletics provisions should be revised.3 The Commission on 
Opportunity in Athletics delivered its final report to the Secretary of Education in 
2003.4 In response, ED issued new guidance in 2003 and 2005 that clarifies Title IX 
policy and the use of the three-part test.5 

1 20 U.S:_C. §§ 1681 et seq. 
2 June Kronholz, College Coaches Press Bush on Title IX, The Wall Street Journal, Aug. 27, 
2002, at A4. 

3 Erik Brady, Major Changes Debated for Title IX, USA Today, Dec. 18, 2002, at Al. 
4 The Secretary of Education's Commission on Opportunity in ,Athletics, "Open to All": 
Title IX at Thirty, Feb. 28, 2003, [http://www.ed.gov/pubs/titleixat30/index.html]. 

5 Department of Education, Further Clarification of Intercollegiate Athletics Policy 
( continued ... ) 
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This CRS report provides an overview of Title IX in general and the 
intercollegiate athletics regulations in particular, as well as a summary of the 
Commission's report and ED's response and a discussion of recent legal challenges 
to the regulations and to the three-part test. For related reports, see CRS Report 
RS20460, Title IX and Gender Bias in Sports: Frequently Asked Questions, and CRS 
Report RS20710, Title IX and Sex Discrimination in Education: An Overview. 

II. Title IX Background 

Enacted in response to a growing concern regarding disparities in the 
educational experiences of male and female students, Title IX is designed to 
eliminate sex discrimination in education. Although Title IX prohibits a broad range 
of discriminatory actions, such as sexual harassment in elementary and secondary 
schools or discrimination against women in graduate school admissions, Title IX is 
perhaps best known for its role in barring discrimination against women in college 
sports. Indeed, when the Department of Health, Education, and Welfare (HEW), 
which wa~ the predecessor agency of the Department of Education, issued policy 
guidance regarding Title IX and athletics, the agency specifically noted that 
participation rates for women in college sports "are far below those of men" and that 
"on most campuses, the primary problem confronting female athletes is the absence 
of a fair and adequate level of resources, services, and benefits."6 

Federal law regarding Title IX intercollegiate athletics consists of three basic 
components: (1) the Title IX statute, which was enacted in the Education 
Amendments of 1972 and amended in the Education Amendments of 1974;7 (2) the 
Department of Education regulations, which were originally issued in 1975 by 
HEW ;8 and (3) ED' s policy guidance regarding Title IX. athletics. The athletics policy 
guidance is primarily comprised of two documents: (1) a 1979 Policy Interpretation 
that established the controversial three-part test/ and (2) a 1996 Clarification of the 
three-part test, which reinvigorated enforcement of Title IX in intercollegiate 
athletics.10 In addition, ED issued further clarifications in 2003 and 2005.11 Despite 
the public attention generated py the three-part test, it is important to note that the test 

5 
( ... continued) 

Guidance Regarding Title IX Compliance (July 11, 2003) (hereinafter 2003 Clarification); 
Department of Education, Additional Clarification on Intercollegiate Athletics Policy: 
Three-Part Test - Part Three (March 17, 2005) (hereinafter 2005 Clarification). 
6 Title IX of the Education Amendments of 1972; A Policy Interpretation: Title IX and 
Intercollegiate Athletics, 44 Fed. Reg. 71,413, 71,419 (Dec. 11, 1979) (hereinafter 1979 
Policy Interpretation). 
7 P.L. 93-380. 
8 34 CPR Part 106. 
9 1979 Policy Interpretation, supra note 6, at 71,413. 
10 Department of Education, Clarification of Intercollegiate Athletics Policy Guidance: The 
Three-Part Test (Jan. 16, 1996) (hereinafter 1996 Clarification). 
11 2003 Clarification, supra note 5; 2005 Clarification, supra note 5. 
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itself forms only a small part of the larger body of Title IX law. A general overview 
of the Title IX statute and regulations is provided below, while the athletics policy 
guidance and the legal debate· surrounding Title IX and the three-part test are 
described in greater detail in subsequent sections. 

hi addition to this substantial body of Title IX law and policy, one other federal 
statute - the Equity in Athletics Disclosure Act12 

- also applies to intercollegiate 
athletics. Under this statute, colleges and universities are required to report statistical 
data, broken down by sex, on undergraduate enrollment and athletic participation and 
expenditures. 

The Title IX Statute 

Enacted over thirty years ago, the Title IX statute is designed to prevent sex 
discrimination by barring recipients of federal funds from discriminating in their 
education programs or activities. Specifically, the statute declares, "No person in the 
United States, shall, on the basis of sex, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under any education program or 
activity receiving Federal financial assistance," subject to certain ·exceptions.13 

The original Title IX legislation, which set forth the broad prohibition against 
sex discrimination but provided little detail about specific programs or activities, 
made no mention of college sports. However, the Education Amendments of 1974 
directed HEW to issue Title IX implementing regulations "which shall include with 
respect to intercollegiate athletic activities reasonable prqvisions considering the 
nature of particular sports."14 This provision ~as added after Congress eliminated a 
section that would have made revenue-producing sports exempt from Title IX. 15 

It is important to note that, under Title IX, the receipt of any amount of federal 
financial assistance is sufficient to trigger the broad nondiscrimination obligation 
embodied in the statute. This nondiscrimination obligation extends institution-wide 
to all education programs or activities operated by the recipient of the federal funds, 
even if some of the education programs or activities themselves are not funded with 
federal dollars. 16 For example, virtually all colleges and universities in the United 
States are recipients of federal.financial assistance because they receive some form 
of federal aid, such as scientific research grants or student tuition financed by federal 
loans. Once a particular school is deemed a recipient of federal financial assistance, 

12 20 U.S.C. § 1092(g). 

13 Id. at§ 1681(a). Exceptions include admissions to elementary and secondary schools, 
educatio'nal institutions of religious organizations with contrary religious tenets, military 
training institutions, educational institutions that are traditionally single-sex, fraternities and 
sororities, certain voluntary youth service organizations such as the Girl or Boy Scouts, 
father-son or mother-daughter activities at educational institutions, and beauty pageants. Id. 

14 P.L. 93-380 § 844. 

15 1979 Policy Interpretation, supra note 6, at 71,413. 

16 Department of Justice, Civil Rights Division, Title IX Legai Manual 51 (Jan. 11, 2001), 
available at [http://www. usdoj .gov/crt/cor/coord/ixlegal.pdf]. 
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all of the education programs and activities that it operates are subject to Title IX. 
Thus, if a college or university receives federal assistance through its student 
financial aid program, its nondiscrimination obligation is not restricted solely to its 
student financial aid program, but rather the obligation extends to all of the education 
programs or activities conducted by the institution, including athletics and other 
programs that do not receive federal funds. The provision regarding receipt of federal 
funds, therefore, is the primary mechanism for compelling institutions to comply with 
Title IX in their athletic programs.17 

The Title IX Regulations 

Because Title IX's prohibition against sex discrimination extends to all 
education programs or activities operated by recipients of federal funds, the scope of 
Title IX is quite broad. While the statute lays out only the general prohibition against 
sex discrimination, the implementing regulations specify the wide range of education 
programs or activities affected. Indeed, the regulations bar recipients from 
discriminating on the basis of sex in: student admissions, recruitment, scholarship 
awards and tuition assistance, housing, access to courses and other academic 
offerings, counseling, financial assistance, employment assistance to students, health 
and insurance benefits and services, athletics, and all aspects of education-related 
employment, including recruitment, hiring, promotion, tenure, demotion, transfer, 
layoff, termination, compensation, benefits, job assignments and classifications, 
leave, and training. 18 • 

Despite the wide array of programs and activities subject to Title IX, it is the 
provisions on athletics that have generated the bulk of public attention and 
controversy in recent years. Under the Title IX regulations, recipients of federal 
financial assistance are prohibited from discriminating on the basis of sex in their 
sports programs. Specifically, the regulations declare, ''No person shall, on the basis 
of sex, be excluded from participation in, be denied the benefits of, be tr~ated 
differently from another person or otherwise be discriminated against in any 
interscholastic, intercollegiate, club or intramural athletics offered by a recipient."19 

In addition, recipients are barred from providing athletics separately on the basis of 
sex, except under certain circumstances, such as when team selection is based on 

17 For a brief period from 1984 to l988, Title IX enforcement in college athletics was 
suspended as a result of a Supreme Court ruling that Title IX was "program-specific," 
meaning that the statute's requirements applied only to education programs that received 
federal funds and not to an institution's programs as a whole. Grove City College v. Bell, 
465 U.S. 555,574 (1984). Because few university athletic programs receive federal dollars, 
college sports were essentially exempt from Title IX coverage after this decision. In the 
Civil Rights Restoration Act of 1987 (P.L. 100-259), however, Congress overrode the 
Supreme Court's interpretation of Title IX by passing legislation to clarify that Title IX's 
requirements apply institution-wide and are not program-specific, thus reinstating Title !X's 
coverage of athletics. 20 U.S.C. § 1687. 
18 34 CFR §§ 106.31-106.56. 
19 Id. at § 106.41 (a). 
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competitive skill or the activity is a contact sport.2° Finally, the regulat1ons require 
institutions that provide athletic scholarships to make such awards available in 

• proportion to the numbers of male and female students participating in intercollegiate 
athletics.21 

An important principle embodied in the Title IX regulations on athletics is the 
principle of equal opportunity. Under the regulations, recipients such as colleges and 
universities must "provide equal athletic opportunity for members of both sexes."22 

When evaluating whether equal opportunities are available, the Department of 
Education (ED) examines, among other factors, the provision of equipment and 
supplies, scheduling of games and practice time, travel and per diem allowance, 
opportunity to receive coaching and academic tµtoring, assignment and compensation 
of coaches and tutors, provision of locker rooms and practice and competitive 
facilities, provision of medical training facilities and services, provision of housing 
and dining facilities and services, and publicity. 23 In addition, ED considers "whether 
the selection of sports and levels of competition effectively accommodate the 
interests and abilities of members of both sexes-."24 In order to measure compliance 
with this last factor, ED established the three-part test that has been challenged by 
opponents of existing Title IX policy. 

To clarify how to comply with the intercollegiate athletics requirements 
contained in the Title IX regulations, ED issued a Policy Interpretation in 197925 and 
a subsequent Clarification of this guidance in 1996.26 Combined, these two 
documents form the substantive basis of the policy guidance on the three-part test, 
which has generated the bulk of the questions and concems·surrounding Title IX and 
intercollegiate athletics. ED also issued a further clarification -in 2003, but this 
document made only minor alterations to the 1979 Policy Interpretation and the 1996 
Clarification.27 In addition, ED recently yet another clarification that established a 
new way in which colleges may demonstrate compliance with the interest test prong 
of the three-part test.28 These guidance documents are discussed in greater detail in 
the section below. 

20 Id. at § 106.41 (b ). Under the regulations, contact sports are defined to include boxing, 
wrestling, rugby, ice hockey, football, and basketbaJI. 

21 Id. at§ 106.3-7(c). 

22 Id. at§ 106.4l(c). 

23 Id. 

24 Id. 

25 1979 Policy Interpretation, supra note 6. 

26 1996 Clarification, supra note 10. 

27 2003 Clarification, supra note 5. 

28 2005 Clarification, supra note 5. 
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Ill. Intercollegiate Athletics and the Po.licy Gu.idance 

As noted above, ED has set forth its interpretation of the intercollegiate athletics 
provisions of the Title IX statute and implementing regulations in two documents: 
the 1979 Policy Interpretation and the subsequent 1996 Clarification. These two 
documents, which remain in force, were designed to provide guidance to colleges 
and universities regarding how to achieve Title IX compliance by providing equal 
opportunity in their intercollegiate athletic programs. To that end, both of the 
guidance documents discuss the factors that ED considers when enforcing Title IX.29 

Under the 1979 Policy Interpretation, HEW established three different standards 
to ensure equal opportunity in intercollegiate athletics. 3° First, with regard to athletic 
scholarships, the compliance standard is that such aid "should be available on a 
substantially proportional basis to the number of male and female participants in the 
institution's athletic program."31 Second, HEW established a standard that male and 
female athletes should receive "equivalent treati;nent, benefits, and opportunities" in 
the following areas: equipment and supplies, games and practice times, travel and per 
diem, coaching and academic tutoring, assignment and compensation of coaches and 
tutors, locker rooms and practice and competitive facilities, medical and training 
facilities, housing and dining facilities, publicity, recruitment, and support services.32 

Finally, in terms of meeting the regulatory requirement to address the interests and 
abilities of male and female students alike, the compliance standard is that such 
interests and abilities must be equally effectively accommodated.33 

In order to determine compliance with the _latter accommodation standard, ED 
considers three additional factors: (1) the determination of athletic interests and 
abilities of students, (2) the selection of sports offered,34 and (3) the levels of 

29 1979 Policy Interpretation, supra note 6; 1996 Clarification, supra note 10. 
30 Although the Policy Interpretation focuses on formal intercollegiate athletic programs, its 
requirements also apply to club, intramural, and interscholastic athletics. 1979 Policy 
Interpretation, supra note 6. 
31 Id. at 71,414. This requirement, however, does not mean that schools m~st. provide a 
proportional number of scholarships or that all individual scholarships must be of equal 
value; the only requirement is that the overall amount spent on· scholarship aid must be 
proportional. Id. at 71,415. 
32 Id. Such benefits, opportunities, and treatment need not be identical, and even a finding 
of nonequivalence can be justified by a showing of legitimate nondiscriminatory factors. 
According to the Policy Interpretation, "some aspects of athletic programs may not be 
equivalent for men and women because of unique ~spects of particular sports or athletic 
activities." The Policy Interpretation specifically cites. football as an example of such a 
sport. Id.at 71,415-16. 
33 Id. at 71,414. 
34 According to the Policy Interpretation, "the regulation does not require institutions to 
integrate their teams nor to provide exactly the same choice of sports to men and women. 
However, where an institution sponsors a team in a particular sport for members of one sex, 
it may be required either to permit the excluded sex to try out for the team or to sponsor a 

(continued ... ) 
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competttion available, including the opportunity for team competition.35 It is the 
criteria used to assess this third and final factor that form the basis of the three-part 
test. The three-part test, the debate over the test and its proportionality requirement, 
ED' s Title IX review commission, and ED' s response to the Commission's report are 
discussed in detail below. • 

The Three-Part Test 

Under the Policy Interpretation, in accommodating the interests and abilities of 
athletes of both sexes, institutions must provide the opportunity for male and female 
athletes to participate in competitive sports. ED measures an institution's compliance 
with this requirement through one of the following three methods: 

( 1) Whether intercollegiate level participation opportunities for male and female 
students are provided in numbers substantially proportionate to their respective 
enrollments; or (2) Where the members of one sex have been and are 
underrepresented among intercollegiate athletes, whether the institution can show 
a history and continuing practice of program expansion, which is demonstrably 
responsive to the developing·interest and abilities of the members of that sex; or 
(3) Where the members of one sex are underrepresented among intercollegiate 
athletes, and the institution cannot show a continuing practice of program 
expansion such as that cited above, whether it can be demonstrated that the 
interests and abilities of the members of that sex have been fully and effectively 
accomniodated by the present program.36 

These three methods for determining whether institutions are complying with 
the Title IX requirement to provide nondiscriminatory participation opportunities for 
both male and female athletes have come to be referred to as the three-part test. In its 
1996 Clarification, which addresses only the three-part test, ED provides additional 
guidance for institutions seeking to comply with Title IX. 

According to the 1996 Clarification, an institution must meet only one part of 
the three-part test in order to prove its compliance with the nondiscrimination 
requirement.37 Thus, institutions may prove complianc.e by meeting: (1) the 
proportionality test, which measures whether the ratio of male and female athletes is 
substantially proportional to the ratio of male and female students at the institution, 
(2) the ~xpansion test, which measures whether an institution has a history and 
continuing practice of expanding athletic opportunities for the underrepresented sex, 
or (3) the interests test, which measures whether an institution is accommodating the 
athletic interests of the underrepresented sex. 38 

34 
( ... continued) 

separate team for the previously excluded sex." Id. at 71,417-18. 

35 Id at 71,417. 
36 Id. at 71,418. 
37 1996 Clarification, supra note 10. 
38 Dear Colleague Letter from the Department of Education's Office for Civil Rights 
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In addition, the 1996 Clarification reiterates that ED examines many other 
factors beyond those set forth in the three-part test when it evaluates an institution's 
Title IX athletics compliance. 39 The 1996 Clarification a~so provides a more detailed 
examination of the factors that ED considers under each of the three tests, as well as 
examples illustrating how the various factors affect a finding of compliance or 
noncompliance.40 

• 

The 2003 Clarification and the 2005 Clarification, which provide additional 
guidance regarding the three-part te~t, are discussed separately below. 

The Proportionality Test a·nd the Current Controversy 

The first prong of the three-part test - the proportionality test - is the most 
controversial. Indeed, critics contend that proportionality amounts to an unfair system 
of quotas. Because women's enrolln_ient in postsecondary· schools has increased 
dramatically in the decades since Title IX was enacted, rising 30 percent from 1981 
to 1999,41 critics argue that proportionality results in reverse discrimination, forcing 
schools to cut existing men's teams in order to create new slots for women.42 

Proponents of proportionality respond that Title IX does not require quotas 
because schools that cannot demonstrate proportionality can still comply with Title 
IX if they pass one· of the two remaining parts of the three-part test. Supporters also 
reject the notion that Title IX forces schools to eliminate men's teams, arguing that 
costly men's sports like football are to blame for cuts in le~s popular sports for both 
men and women. In addition, supporters note that instead of cutting men's sports, 
schools can achieve proportionality by adding women's teams.43 

Critics counter that even though the three-part test offers an alternative to the 
proportionality approach in theory, in reality, maintaining proportionality is the only 
sure way to avoid a lawsuit. Furthermore, say critics, even though schools can 
technically comply with the proportionality standard by adding women's teams, 
budget realities often force institutions to cut men's teams instead. Proponents, 
however, respond that the vast majority of ~chools that adq women's teams do not 
eliminate men's teams. Changing the proportionality test, say proponents, would be 

38 
( ... continued) 

regarding the Clarification oflntercollegiate Athletics Policy Guidance: The Three-Part Test 
(Jan. 16, 1996), available at [http://www.ed.gov/offices/OCR/docs/clarific.html] 
(hereinafter Dear Colleague Letter). 
39 1996 Clarification, supra note 10. 

40 Id. 

41 General Accounting Office, Intercollegiate Athletics: Four-Year Colleges' Experiences 
Adding and Discontinuing Teams 8 (March 200i). 
42

• Brady, supra note 3. 

43 Id. 
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tantamount to repealing a law that is widely credited for dramatically increasing 
women's interest, participation, and success in sports.44 

In 2001, the General Accounting Office (GAO) released a study of 
intercollegiate athletics. The GAO report included the following findings: 

44 Id. 

• "The number of women participating in intercollegiate athletics at 
4-year colleges and universities increased substantially-from 90,000 
to 163,000-between school years 1981-82 and 1998.:99, while the 
number of men participating increased more modestly-from 220,000 • 
to 232,000."45 

• "Women, s athletic participation grew at more than twice the rate of 
their growth in undergraduate enrollment, while men's participation 
more closely matched their growth in undergraduate enrollment.',46 

• "The total number of women's teams increased from 5,595 to 9,479, 
a gain of3,784 teams, compared to an increase from 9,113 to 9,149 
teams for men, a gain of 36 teams. "47 

• "Several women's sports and more than a dozen men's sports 
experienced net decreases in .the number of teams. For women, the 
largest net decreases in the number of teams occurred in gymnastics; 
for men, the largest decreases were in wrestling."48 

• In men's sports, "the greatest increase in numbers of participants 
occurred in football, with about 7,200 more players. Football also 
had the greatest number of participants-approximately 60,000, or 
about twice as many as the next largest sport. Wrestling experienced 
the largest decrease in participation-a drop of more than 2,600 
participants. "49 

• "In all, 963 schools added teams and 307 discontinued teams since 
1992-93. Most were able to add teams-usually women's 
teams-without discontinuing any teams."50 

• "Among the colleges and universities that added a women's team, 
the two factors cited most often as greatly influencing the decision 

45 General Accounting Office, Intercollegiate Athletics: Four-Year Colleges' Experiences 
Adding and Discontinuing Teams 4 (March 2001). 

46 Id. 

41 Id. 

4s Id. 

49 Id. at 10. 
50 Id. at 5. 
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were the need to address student interest in particular sports and the 
need to meet gender equity goals or requirements. Similarly, schools 
that discontinued a men's team cited a lack of student interest and 
gender equity concerns as the factors greatly influencing their 
decision, as well as the need to reallocate the athletic budget to other 
sports."51 • 

ED's Interpretation of the Title IX Proportionality Test. 

Until recently, when ED appointed a commission to study changes in Title JX 
athletics policy, the agency had historically: favored the proportionality approach. 
Among the factors that ED considers under the proportionality test ar.e the number 
of participation opportunities provided to athletes ofboth sexes. According to ED, 
"as a general rule, all athletes who are listed on a team's ·squad or eligibility list and 
are on the team as of the team's first competitive event are counted as participants."52 

ED next determines whether these participation opportunities are substantially 
proportionate to the ratio of male and female students enrolled at the institution, but, 
for reasons of flexibility, ED does not require exact proportionality.53 

According to the 1996 Clarification, the proportionality test acts as a safe 
harbor. In other words, if an institution can demonstrate proportional athletic 
opportunities for women, then the institution will automatically be found to be in 
compliance.54 If, however, an institution cannot prove proportionality, then the 
institution can still establish compliance by demonstrating that the imbalance does 
not reflect discrimination because the institution either ( 1) has a demonstrated history 
and continuing practice of expanding women's sports opportunities (prong two) or 
(2) has fully and effectively accommodated the athletic interests of women (prong 
three). 

In its 2003 Clarification, ED specifically addressed the "safe harbor" language 
in the 1996 guidance. Noting that the "safe harbor'' phrase had led many schools to 
believe erroneously that achieving compliance with Title IX could be guaranteed by 
meeting the proportionality test only, ED reiterated that "each of the three prongs of 
the test is an equally sufficient means of complying with Title IX, and no one prong 
is favored. "55 

Finally, the 1996 Clarification explicitly declares that "nothing in the three-part 
test requires an institution to eliminate participation opportunities for men" and 
challenges the notion that the three-part test requires quotas.56 Rather, the 1996 
Clarification states that "the three-part test gives institutions flexibility and control 

51 Id. 

52 1996 Clarification, supra note 10. 

53 Id. 

54 Dear Colleague Letter, supra note 38. 
55 2003 Clarification, supra note 5. 
56 1996 Clarification, supra note 10. 
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over their athletic programs."57 Furthermore, the 1996 Clarification notes that the 
Policy Interpretation in general and the three-part test in.particular have been upheld 
by every court that has reviewed the guidance documents.58 

The Title IX Review Commission 

Although ED has enforced its Title IX policy, including the three-part test and 
its proportionality standard, virtually unchanged since shortly after the .statute was 
enacted three decades ago, the agency recently considered whether or not to alter its 
athletics policy. To that end, ED appointed the Commission on Opportunity in 
Athletics in June 2002 to review Title IX and to recommend changes if warranted. 
The commission, which held a series of meetings around the country to discuss 
problems with and improvements to Tith~ IX, issued its final report containing 
findings and re~ommendations in February 2003.59 

In its report, the Commission noted that it ".found strong and broad support for 
the original intent of Title IX, coupled with a great deal of debate over how the law 
should be enforced," but that "more needs to be done to create opportuilities for 
women and girls and retain opportunities for boys and men.',6° Ultimately, the final 
report contained 23 recommendations for stre:Qgthening Title IX, including 15 
recommendations that were adopted unanimously. When the Commission issued its 
fmaJ report, however, two dissenting members of tbe panel refused to sign the 
document and instead issµed a minority report in which they withdrew their support 
for two of the unanimous recommendations and raised concerns about several other 
unanimous recommendations.61 The Secretary of Education indicated that he 
intended to consider changes only with respect to the unanimous recommendations 
of the Commission. 

Among j:he unanimous recommendations of the Commission are suggestions 
that ED: (1) reaffirm its commitment to eliminating discrimination; (2) clarify its 
guidance and promote consistency in enforcement; (3) avoid making changes to Title 
IX that undermine enforcement; ( 4) clarify that cutting teams in order to achieve 
compliance is a disfavored practice; (5) enforce Title IX aggressively by 
implementing sanctions against violators; (6) promote student interest in athletics at 
elementary and secondary schools; (7) support amendments to the Equity in Atµletics 
Disclosure Act that would improve athletic reporting requirements; (8) disseminate 
information on the criteria it uses to help schools determine whether activities that 
they offer qualify as athletic opportunities; (9) encourage the National Collegiate 

51 Id. 

58 Dear Colleague Letter, supra note 38. For a brief review of significant Title IX court 
decisions, as well as a discussion of a current legal challenge to Title IX by the National 
Wrestling Coaches Association, see the "Title IX and the Courts" section. below. 

59 The Secretary of Education's Commission on Opportunity in Athletics, "Open to All": 
Title IX at Thirty, Feb. 28, 2003, [http://www.ed.gov/pubs/titleixat30/index.htm1]. 

60 Id. at 4, 21. 

61 Donna de Varona and Julie Foudy, Minority Views on the Report of the Commission on 
Opportunity in Athletics, Feb. 2003, [http://www.nwlc.org/pdf/MinorityReportFeb26.pdf]. 
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Athletic Association to review its scholarship and other guidelines; (10) advise 
schools that walk-on opportunities are not limited for schools that comply with the 
second or third prong of the three-part test; (11) examin~ the prospect of allowing 
institutions to demonstrate compliance with the third prong of the three-part'test by 
comparing the ratio of male and female athletic participation with the demonstrated 
interests and abilities shown by regional, state, or national youth or high school 
participation rates or by interest levels indicated in student surveys; (12) abandon the 
"safe harbor'' designation for the proportionality test in favor of treating each of the 
three tests equally; and (13) consider revising the second prong of the three-part test, 
possibly by designating a point at which a school can no longer establish compliance 
through this part. 62 

The Commission originally adopted an additional two recommendations 
unanimously, but the two dissenting members of the panel withdrew their support for 
these recommendations upon further opportunity forreview of the final report. These 
contested recommendations suggest that ED" (1) clarify the meaning of "substantial 
proportionality" to allow for a reasonable variance in the ratio of men's and women's· 
athletic participation; and (2) explore additional ways of demonstrating equity 
beyond the three-part test. 63 

Other recommendations that the Commission adopted by a majority, but not 
unanimous, vote included suggestions that ED: ( 1) adopt any future changes to Title 
IX through the normal federal rulemaking process; (2) encourage the reduction of 
excessive expenditures in intercollegiate athletics, possibly by exploring an antitrust 
exemption for college sports; (3) inform universities about the current requirements 
governing private funding of certain sports; ( 4) reexamine its requirements governing 
private funding of certain sports to allow such funding of sports that would otherwise 
be cut; (5) allow schools to comply with the proportionality test by counting the 
available slots on sports teams rather than actual participants; (6) for purposes of the ~ 
proportionality test, exclude from the participation count walk-on athletes, who are 
non..:scholarship players that tend to be male; (7) allow schools to conduct :interest 
surveys to demonstrate compliance with the three-part test; and (8) for purposes of 
the proportionality test, .exclude nontraditional students, who tend to be female, from 
the count of enrolled students. In addition, the Commission was evenly divided on 
a recommendation that would allow schools to meet the proportionality test if athletic 
participation rates were 50 percent male and 50 percent female, with a variance of 
two to three.percentage points allowed.64 

62 The Secretary of Education's Cormnission on Opportunity in Athletics, "Open to All": 
Title IX at Thirty, Feb. 28, 2003, 33-40, [http://www.ed.gov/pubs/titleixat30/index.html]. 
63 Donna de Varona and Julie Foudy, Minority Views on the Report of the Commission on 
Opportunity in Athletics, Feb. 2003, [http://www.nwlc.org/pdf/MinorityReportFeb26.pdfj. 
64 The Secretary of Education's Commission on Opportunity in Athletics, "Open to All": 
Title IX at Thirty, Feb. 28, 2003, 33-40, [http://www.ed.gov/pubs/tit1eixat30/index.html]. 
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ED's Response to the Title IX Commission: 
The 2003 and 2005 Clarifications 

In response to the Commission's report, ED indicated that it would study the 
recommendations and consider whether or not to revise its Title IX athletics policy. 65 

Several months later, ED issued new guidance·that essentially left the existing Title 
IX policy unchanged. In its 2003 Clarification, which provided further guidance 
regarding Title IX policy and the three-part test, ED reiterates that all three prongs 
of the three-part test have been and can be used to demonstrate compliance with Title 
IX, and the agency encourages schools to use the approach that best suits its needs. 
In addition, the 2003 Clarification declares that complying with Title IX does not 
require schools to cut teams and that eliminating teams is a disfavored practice. The 
2003 Clarification also notes that ED expects both to provide technical assistance to 
schools and to aggressively enforce Title IX. Finally, the guidance indicates that ED 
will continue to allow private sponsorship of athletic teams.66 

In 2005, ED issued yet another clarification of the three-part test. 67 In the 2005 
Clarification, ED provided additional guidance with respect to part three of the three
part test. Under that test, known as the interests test, an institution may demonstrate 
compliance with Title IX by establishing that it is accommodating the athletic 
interests of the underrepresented sex. The new guidance clarifies that one of the ways 
in which schools may demonstrate compliance with the interests test-is by using an 
online survey to establish that the underrepresented sex has no unmet interests in 
athletic participation. Such a survey must be administered periodically to all students 
that are members of the underrepresented sex, and students must be informed that a 
failure to respond to the survey will be viewed as an indication of a lack of interest. 
As a resuit, the survey must be administered in a way designed to generate high 
response rates. 

The 2005 Clarification emphasizes that schools have flexibility to demonstrate 
compliance under any one part of the three-part test and that schools who choose to 
demonstrate compliance through the interests test have the option to do so in several 
ways. Among the factors.that ED considers when determining whether the school has 
accurately measured student interest are: surveys, requests for the addition of a 
varsity team, participation in club or intran:;mral sports, participation rates in local 
high schools and athletic organizations, and intercollegiate participation rates in the 
school's region. Even if a school's population of the underrepresented sex is found 
to have an unmet interest in sports, the institution will not be found to have violated 
Title IX unless ED also finds that there is sufficient ability to sustain a team and a 

6
~ ED also recently proposed to amend theTitle IX regulations in order to encourage single

sex classes and schools. Nondiscrimination on the Basis of Sex in Education Programs or 
Activities Receiving Federal Financial Assistance, 69 Fed. Reg. 11,276 (March 9, 2004). 
See also, Single.:sex Classes and Schools: Guidelines on Title IX Requirements,.67 Fed. 
Reg. 31,102 (May 8, 2002); Nondiscrimination on the Basis of Sex in Education Programs 
or Activities Receiving Federal Financial Assistance, 67 Fed. Reg. 31,098 (May 8, 2002). 

66 2003 Clarification, supra note 5. 

67 2005 Clarification, supra note 5. 
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reasonable expectation ofintercollegiate competition in the sport within the school's 
normal competitive region. 68 

IV. Title IX and the Courts 

Over the years, the Supreme Court has heard several cases pertaining to Title 
IX. Until a recent decision in 2005, none of these cases involved college or high 
school sports, but they did help to shape the legal landscape surrounding Title IX 
athletics policy. For example, in 1979, the Supreme Court held that Title IX includes 
a private right of action.69 This decision strengthened Ti~le IX enforcement because 
it means that an individual can sue in court for violations under the statute rather than 
wait for ED to pursue a complaint administratively. The Court further strengthened 
Title IX enforcement in 1992, when it ruled that individuals could sue for money 
damages in a Title IX lawsµit. 7° Finally, in a decision that was later overturned by 
Congress, the Court ruled that Title IX did not apply to an entir~ educational 
institution but rather applied only to the portion of the ~nstitution that received federal 
funds.71 

In 2005, the Court handed down its decision in Jackson v. Birmingham Board 
of Education.72 In this case, which involved a girl's basketball coach who claimed 
that he was removed from his coaching position in retaliation for his complaints 
about unequal treatment of the girl's team, the Court held that Title IX not only 
encompasses retaliation claims, but also is available to individuals who complain 
about sex discrimination, even if such individuals them.selves are not the direct 
victims of sex discrimination.73 Reasoning that "Title IX1s enforcement scheme 
would unravel" "if retaliation went unpunished,"74 the Court concluded that "when 
a funding recipient retaliates against a person because he complains of sex 
discrimination, this constitutes intentional discrimination on the basis of sex in 
violation of Title IX.75 

• Although the Supreme Court has decided only one case that directly mvolves 
Title IX athletics, the lower federal courts have heard multiple challenges to the 
statute and regulations. In fact, all of the federal courts of appeals that have 
considered the athletics Policy Interpretation, the three-part test, and the 

6s Id. 

69 Cannon v. Univ. of Chicago, 441 U.S. 677, (1979). 
7° Franklin v. Gwinnett County Public Schools, 503 U.S. 60 (1992). 
71 Grove City College v. Bell, 465 U.S. 555 (1984). See also supra notes 16-17 and 
accompanying text. 
72 125· S.Ct. 1497 (2005). 
73 Id. at 1502. 
74 Id. at 1508. 
75 Id. at 1504 [internal quotations omitted]. 
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proportionality.rule have upheld ED's Title IX regulations and policy.76 In general, 
these courts have noted that- the regulations and guidance represent a reasonable 
agency interpretation of Title IX, and they have ruled that the three-part test does not 
unfairly impose quotas because institutions may select from two other methods 
besides proportionality in order to comply with Title IX. Indeed, in 1993, the First 
Circuit reached this conclusion in Cohen v. Brown University, a landmark Title IX 
case that was the first federal appeals court decision regarding Title IX athletics.77 

This section provides a brief summary of the Cohen decision, as well as a description 
of the National Wrestling Coaches Association lawsuit, which was recently 
dismissed. 

Cohen v. Brown University 

In the Cohen case, female athletes at BroWJI University sued under Title IX 
when the school eliminated two women's sports - gymnastics and volleyball- and 
two male teams- golf and waterpolo-ina cost-cutting measure. 78 Although the cuts 
made far larger reductions in the women's athletic budget than in the men's, the cuts 
did not affect the ratio of male to female athletes, which remained roughly 63 percent 
male to 3 7 percent female, despite a student body that was approximately 52 percent 
male and 48 percent female.79 In their lawsuit, thy members of the women's 
gymnastics and volleyball teams "c4arged that Brown's athletic arrangements 
violated Title IX's ban on gender-based discrimiilation."80 When the district court 
ordered the university to reinstate the two women's team pending a full trial on the 
merits, Brown appealed by challenging the validity of both the Title IX guidance in 
general and the three-part test in particular. The First Circuit, however, affirmed the 
disttjct court's decision in favor of the female athletes.8

•
1 

In reaching its decision to uphold the validity of the _three-part test, the First 
Circuit emphasized that ED's interpretation of Title IX warranted deference. 
According to the court, "the degree of deference is particu\arly high in Title IX cases 
because Congress explicitly delegated to the agency the task of prescribing standards 

76 See, e.g., Chalenor v. Univ. of North Dakota, 291 F.3d 1042 (8th Cir. 2002); Pederson v. 
Louisiana State Univ., 213 F.3d 858 (5th Cir. 2000); Neal v. Bd. ofTrustees, 198 F.3d 763 
(9th Cir. 1999); Horner v. Kentucky High Sch. Athletic Ass'n, 43 F.3d 265 (6 th Cir. 1994); 
Kelley v; Bd. of Trustees, 35 F.3d 265.(7th Cir. 1994), cert. denied, 513 U.S. 1128; Williams 
~- Sch. D·ist. of Bethlehem, 998 F.2d 168 (3d Cir. 1993); Roberts v. Colorado State Bd. of 
Agric., 998 F.2d 824 (10th Cir. 1993), cert. denied, 510 U.S. 1004; Cohen v. Brown Univ., 
991 F.2d 888 (I5t Cir. 1993) (hereinafter Cohen I). In addition, in a second appeal on a 
separate issue in the Co.hen case, the First Circui.t strongly reiterated its previous ruling 
upholding Title IX. Cohen v. Brown Univ., 101 F.3d 155 (l '1 Cir. 1996), cert. denied, 520 
U.S. 1186 (hereinafter Cohen II). 
77 991 F.2d 888,891 (1st Cir. 1993). 

78 Id. at 892. 

19 Id. 

80 Id at 893. 
81 Id. at 891. 
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for athletic programs under Title IX."82 Thus, the court adopted ED's three-part test 
as an acceptable standard by which to measure an institution's compliance with Title 
IX, as have all other appeals courts to subsequently consider the issue. 83 

Next, the court in Cohen turned to the question of whether the university had 
met any one part of the three-part test. Because there was a large disparity between 
the proportion of women at Brown who were students versus the proportion who 
were athletes and because the university had not demonstrated a history of expanding 
women's sports, the court focused its inquiry on whether or not Brown had met part 
three of the test by effectively accommodating student interest. The university argued 
that when measuring interest under this standard, the relative athletic interests of 
male and female students should be the proper point of cmnparison rather than the 
relative enrollment of male and female students. 84 In effect, Brown argued that its 
female students were less interested in sports than its male students and that its Title 
IX compliance should thus be iµeasured by this standard. 

Under ED's construction of the accommodation test, however, institutions must 
ensure participation opportunities where there is "sufficient interest and ability 
among the members of the excluded sex to sustain a viable team and a reasonable 
expectation of intercollegiate competition for that team."85 Noting that this standard 
does not require institutions to provide additional athletfo opportunities every time 
female students express interest, the court upheld the district court's finding that the 
existence and success of women's gymnastics and volleyball at Brown demonstrated 
that there was sufficient interest in and expectation of competition in those sports to 
rule in favor of the female athletes with regard to the third prong of the three-part 
test. 86 In a subsequent appeal in the Cohen case, the court explicitly noted that 
Brown:s view of the accommodation test, which seems to assume that women are 
naturally less interested in sports than men, reflects invidious gender stereotypes and 
could potentially freeze in place any existing disparity in athletic participation.87 

82 Id. at 895. 
83 See, e.g., Chalenor v. Univ. of North Dakota, 291 F.3d 1042 (8th Cir. 2002); Pederson v. 
Louisiana State Univ., 213 F.3d 858 (5th Cir. 2000); Neal v. Bd. of Trustees, 198 F.3d 763 
(9th Cir. '1999); Homer v. Kentucky High Sch. Athletic Ass'n, 43 F.3d 265 (6th Cir. 1994); 
Kelley v. Bd. of Trustees, 35 F.3d265(7th Cir. 1994), cert. denied, 513 U.S. 1128; Williams 
v. Sch. Dist. of Bethlehem, 998 F.2d 168 (3d Cir. 1993); Roberts v. Colorado State Bd. of 
Agric., 998 F.2d 824 (10th Cir. 1993), cert. denied, 510 U.S. 1004; Cohen v. Brown Univ., 
991 F.2d 888 (1'1 Cir. 1993) (Cohen I). In addition, in a second appeal on a separate issue 
in the Cohen case, the First Circuit strongly reiterated its previous rultng uphoiding Title IX. 
Cohen v. Brown Univ., 101 F.3d 155 (l st qr. 1996), cert. denied, 520 U.S. 1186(Cohenll). 
84 Cohen I, 991 F.2d at 899. 
85 1979 Policy Interpretation, supra note 6, at 71,418 . 
86 Cohen I, 991 F .2d at 904. 
87 Cohen II, 101 F.3d 155, 176. 
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Finally, the court rejected the university's constitutional challenge, ruling that 
Title IX does not violate the Equal Protection clause of the Fourteenth Amendment. 88 

In a subsequent appeal in the Cohen case, the court emphasized this point: 

No aspect of the 1itle IX regime at issue in this case -inclusive of the statute, 
the relevant regulation, and the pertinent agency-documents- mandates gender
based preferences or quotas, or specific timetables for implementing numericai 
goals .... Race- and gender-conscious remedies are both appropriate and 
constitutionally permissible under a federal anti-discrimination regime, although 
such remedial measures are still subject to equal protection review.89 

The National Wrestling Coaches Association Lawsuit 

Meanwhile, disturbed by the decline in the number of men's wrestling teams at 
colleges and universities across the country, the National Wrestling Coaches 
Association (NWCA), together with former wrestling teams at several institutions, 
filed a lawsuit against ED in 2002, arguing that the Title IX regulations were adopted 
illegally and that Title IX unfairly discriminates against men.90 In the lawsuit, the 
NWCA argued (1) that ED's establishment of the Title IX regulations and policy 
guidance was procedurally defective, (2) that ED exceeded its authority under the 
Title IX statute when enacting those regulations and guidance, and (3) that ED's 
regulations and guidance discriminate against male athletes,- thereby violating the 
Title IX statute and the Equal Protection clause of the Fourteenth Amendment.91 

In response to the lawsuit, ED, backed by the Bush Administration, moved to 
dismiss the case on the grounds that (1) the plaintiffs lacked standing to bring the 
case; (2) judicial review was unauthorized under the circumstances of this particular 
case; and (3) the suit was barred by the statute of limitations.92 The National 
Women's Law Center (NWLC) filed an amicus brief in support of ED, arguing that 
the suit was improper because there was no guarantee that institutions would reinstate 
men's sports teams even if the Titl~ IX regulations and policy were changed. The 
NWLC further observed that arguments similar to those made in the NWCA lawsuit 
had been rejected by every federal appeals court to consider the issue of Title IX.93 

·ultimately, the NWCA lawsuit was dismissed from federal court on the grounds that 

88 Cohen I, 991 F.2d at 900-01. 

89 Cohen II, 101 F .3d at 170, In. 
90 Lori Nickel and Nahal Toosi, Title IX is Taken To Task, Milwaukee Journal Sentinel, Jan. 
17, 2002 at Cl. 
91 Complaint for Declaratory and Injunctive Relief, Nat'l Wrestling Coaches Ass'n v. Dep't 
ofEduc.,.Civil Action No. I :02CV00072-EGS, available at [http://www.nwcaonline.com]. 

92 Defendant's Motion to Dismiss, Nat'l Wrestling Coaches Ass'n v. Dep't of Educ., Civil 
Action No. l:02CV00072-EGS, available at 
[http://www. ed. gov /PressReleases/05-2 0 02/wrestling. dismiss .mem. fin. pdf]. 

93 Brief of Amici Curiae, Nat'I Wrestling Coaches Ass'n v. Dep't ofEdIJc., Civil action No. 
1 :02CV00072-EGS, available at [http://www.nwlc.org/pdf/amicusbrief.final.pdfJ. 
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the plaintiffs lacked the proper standing to bring the case,94 and the dismissal was 
recently affirmed by an appeals court.95 

• 

Given the results in the NWCA case and in other Title IX cases brought before 
the federal courts of appeals, it seems likely that the courts will continue to defer to
ED with regard to Title IX athletics policy in the near future. As noted above, ED has 
indicated that it intends to continue to use the three-part test to enforce Title IX. 
Although Congress could, if it disapproves of ED' s Title IX athletics policy, respond 
with legislation to override the c:urrent regulations and guidance, it appears that 
congressional support for Title IX remains high. For example, before ED announced 
that it was not altering existing Title IX policy, at least four• members of the 108th 

Congress ·introduced legislation anticipating changes in Title IX.96 Given this 
evidence of congressional support for Title IX and absent action by the courts or ED, 
it appears likely that the Title IX athletics policy will remain unchanged for the near 
future. 

94 Nat'l Wrestling Coaches Ass'n v. Dep't of Educ., 263 F. Supp. 2d 8~, at 129-30 (D.D.C. 
June 11,.2003). 
95 Nat'l Wrestling Coaches Ass'n v. Dep't of Educ., 361 U.S. App. D.C. 257 (D.C. Cir. May 
14, 2004). 
96 See H. Res. 137, S. Res. 40, S. Res. 153, and S. 282. Curreµtly, no legislation specifically 
relating to Title IX has been introduced in the 109th Congress. 
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From the issue dated April 1, 2005 

New Policy Clarifies Title IX Rules for Colleges; Women's Group Objects 

By WELCH SUGGS 

Washington 

Title IX rules just got a little simpler for some college athletics departments, !hanks to a policy 
clarification issued this month by the U.S. Department of Education. Whether the rules mean that 
colleges will not have to add more women's teams is being hotly debated. 

Women's advocates are furious about the new document, a clarification of regulations issued under Title 
IX of the Education Amendments of 1972, the law banning sex discrimination at institutions receiving 
federal funds. It places the burden of proof on students and government investigators, rather than on a 
college, to show that women's athletics interests and abilities are not being accommodated. And it says Q that all colleges have to do to determine demand is to send out a survey by e-mail. 

But the department insisted that the· clarification was in line with previous statements of policy, and a 
Clinton-era department official agreed. 

In athletics, colleges comply with Title IX by offering scholarships, program benefits like locker rooms 
and coaching, and opportunities to participate. Since 1979, the department has used a three-part test to 
determine whether women have enough opportunities to play sports. 

Under that test, colleges µiay choose any one of these criteria to meet: 

• Having the proportion of athletes who are women the same as the proportion of students who are 
women. 

• Having a history and continuing practice of expanding programs for women. 
• Being able to demonstrate that the women's sports program fully and effectively accommodates 

the interests of female students and potential students. 

The third part of the test is in some ways the toughest to meet. In a 1993 decision in a case involving 
Brown University, a three-judge panel of the U.S. Court of Appeals for the First Circuit ruled that 
complying with ·the third option did not mean accommodating women's interests and ability to the same 
degree as men's. Rather, the court said, it meant completely accommodating them. 

0 
"If there is sufficient interest and ability among members of the statistically ~nderrepresented gender, 
not slaked by existing programs, an institution necessarily fails this part of the test," wrote Judge Bruce 
M. Selya in the court's opinion, which Brown unsuccessfully appealed to the U.S. Supreme Court. 

A 1996 policy clarification by the Education Department underscored the appeals court's ruling, noting 

1 ,LI. /f 1 . , I • • I • , 1 '1 



Print: The Chronicle: 4/1/2005: New Policy Clarifies Title IX Rules for Colleges; Women... Page 2 of 3 

that if a college had women who were interested in a particular sport, talented enough to sustain a team U 
in that sport, and had a reasonable expectation of competition,-a college had to start a team if it wanted 
to comply with the third part of the test. The dep~ent said it would assess the interests of not only 
enrolled students but also of high-school students in the college's recruiting region, members of amateur
athletics associations, and community sports leagues. 

Shifting the Burden 

The new clarification flipped that measure around. An institution will be found in compliance, it said, 
unless a women's sport existed "for which all three of the following conditions are met: (1) unmet 
interest sufficient to sustain a varsity team in the sport(s); (2) sufficient ability to sustain an 
intercollegiate team in the sport(s); and (3) reasonable expectation ofintercollegiate competition for a 
team in the sport(s) within the school's normal competitive region." 

"In this analysis, the burden of proof is on [the department's Office for Civil Rights] or on students to 
show by a preponderance of the evidence that the institution is riot in compliance with part three," 
according to the clarification. • 

Further, all a college has to do to judge demand for sports is to send a periodic survey to all its students, 
or at least to all female undergraduates. The department is offering a model survey on its Web site. 

The National Women's Law Center strongly criticized the clarification, saying that it was a substantial 
rollback of the department's policy. Q 
"The survey is inherently flawed because it presumes a survey.alone can accurately measure student 
interests," the law center said in a written statement last week. "The guidance does not require schools to 
loo_k at other factors they once had to consider, such as coaches' and administrators' opinions or women's 
participation in sports in surrounding high schools or recreational leagues." 

Weakening Title IX 

Neena K. Chaudhry, senior counsel for the law center, noted that the department had considered major 
revisions in Title IX proposed by the 2003 Secretary's Commission on Opportunity in Athletics. "We 
certainly see it ·as a further attempt to weaken Title IX," she said. "There were attempts to do that via the 
commission, and the administration pulled back because of the public outcry." 

Susan M. Aspey, a spokeswoman for the department, said the clarification wasn't a big enough change 
from_ previous regulations to warrant sending it out for comment. 

"One would be.hard pressed-to explain how providing additional information to help sch.-ools to provide 
equal opportunity for all is, to use their word, underhanded," she said, referring to the center's statement. 

Institutions also can still use either-of the other parts of the test, she said, but the department had no 
plans to issue further clarifications on those. 

Arthur L. Coleman, who served as deputy assistant secretary for civil rights in the department under Q 
President Clinton and helped write the 1996 clarification, agreed with Ms. Aspey's assessment. 

"Broadly speaking, this tracks precisely with what OCR put out i:p. 96 in terms of its darification," said 
Mr. Coleman,. now a lawyer with the Washington office of Holland & Knight. "The material shift here is 

l 
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0 less on.e about substantive legal standards than issues of evidence, and how OCR will.address issues-in 
the middle of an investigation." • 

While the new policy explicitly shifts the burden of proving discrimination to the civil-rights office or 
people who complain about it, said Mr. Coleman, that was always the way investigations worked. The 
new policy streamlines the process for assessing and proving compliance with the law, he said. 

The policy points out that even if a survey does not find sufficient interest and ·ability in a sport to justify 
adding a team, "direct and persuasive interest" shown in other ways -- such as having a high-quality club 
team or intramural program in a sport -- could force a college to add a team. 

Mr. Coleman also poin,ted out that the clarification says colleges ought to survey not just women, but 
also men. If a college could show that a demand existed for a men's sport, and it could prove that 
women's interests were being fully and effectively accommodated, then it would be free to add the men's 
sport. 

Many colleges have cut back on men's sports to comply with the first part of the three-part test, and 
advocates of those sports said the policy clarification could stem the bleeding. 

"This is a positive step forward," said Eric Pearson, executive director of the College Sports Council, a 
public-interest group that has sued for changes in the law. "It fills in some gaps in the third test. It was a 
little mushy before, but this gives more concrete example for universities to follow." 

Q The new policy is on the Education Department's Web site 
(http://www.ed.gov/about/offices/1ist/ocr/docs/tit1e9guidanceadditional.htm1). 
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0 News 

Women's groups against Title IX changes 

Want Congress to act on clarification 

By 

April 22, 2005 

CHAPEL HILL - A group of female college administrators has begun a grass~oots effort to overturn a ·recent 
Title IX clarification that makes it easier for college and universities to comply with Title IX regulations 
regarding athletics. 

According to NCAA News; the National Association of Collegiate Women's Athletics Administrators has sent 
an email to its members asking them to contact their congressmen and other political leaders to get the 
Department of Education's Office of Civil Rights decision overturned. The Women's Sports Foundation is 
also joining in the effort. 

The March 17 clarification, signed by Assistant Secretary for Civil Rights James F. Manning, specifically 
deals with the "fully and effectively" test, the third of three prongs to determine whether a school is in 
compliance with the 1972 regulation that bans discrimination on the basis of sex from institutions that receive 
federal funding. The clarification was published on the Office of Civil Right's Web site. 

0 By definition, the ''fully and effectively" test judges to see whether a school is "accommodating the athletic 
interests and abilities of its students who are under-represented in its current varsity athletic program 
offerings," Manning wrote. \ 

0 

Other prongs look to see whether a school has a history and continued practice of providing athletic 
opportunities for women and a proportionality requirement, which states that the ratio among male and female 
athletes must be similar to the ratio of male and female students. 

A school only has to be in compliance with one of the three tests for the Office of Civil Rights to consider that 
the institution is providing "nondiscriminatory" athletic dpportunities to the undergraduate population. 

In a letter on the Women's Sports Foundation's Web site, www.womenssportsfoundation.org, Executive 
Director Donna Lapiana writes that strengthening Title IX is not a partisan issue, because both Republicans 
and Democrats want their "daughters and sons treated equally by our educational institutions." 

"Why are we asking you to do this?" Lapiana writes. "On March 17, without any notice or public input, the 
Department of Education (DO'E), issues a new guiding principle that would significantly weaken Title IX in 
the area of athletics and represents a significant policy change at odds witl_l prevjous DOE policy and all court 
cases to date." 

Lopiano claims that the survey requirement would allow schools to focus differing amounts of attention on 
male and female athletes, because male athletes are typically recruited to a school. 

However, while Lopiano's Women's Sports Foundation and the National Association Collegiate. Women's 
Athletics Adn:iinistrators are fighting against the clarification, other sports organizations are heralding the 
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decision. 

Eric Pearson, executive director of the College Sports Council, wrote on the organization's Web site, 
www.~olleg~sportscouncil.org, that the clarification is worthy of praise. 

"This clarification now gives schools a viable, common-sense alternative to the gender quota that has wreaked 
havoc on college athletics," Pearson said. 'There is still work to be done toward restoring Title IX to its 
9riginal intent, fairness for all student athletes. Schools will no longer feel bound to proportionality and forced 
-to eliminate sports opportunities for male athletes now that they can accurately measure and meet interest for 
male and female student athletes." 

Title IX regulations have been used to increase the number ofw9men's sports on college campuses across the 
country. However, opponents claim the administration of Title IX regulations are to blame for colleges • 
discontinuing several men's programs, including wrestling and track and field. 

The fully and effectively test has long been considered the hardest of the three prongs for schools to comply 
with. 

According fo Manning's clarification, school administrators would only have to survey its population to 
determine whether there is interest in the creation of a sport for the underrepresented gender. A school would 
be considered_in compliance with the new guidelines unless there is unmet interest sufficient to sustain a 
varsity team, a sufficient ability to sustain an intercollegiate team in the sport, and there is a reasonable 
expectation of intercollegiate competition for a team in the-sport within the school's normal competitive 

region. 

The burden of proof to determine whether a school is not in compliance would fall.on the Office of Civil 
Rights through its -investigation or on individual students through schoo.1-based Title IX complaints. 

A presumption of compliance would exist if survey results show an insufficient level of interest to support an 
additionai varsity team for women, according to the letter. 

"The presumption of compliance c'an only be overcome if OCR finds direct and very persuasive evidence of 
unmet interest sufficient to sustain a varsity team, such as the recent elimination of a viable team for the 
under-represented sex. or a recent, broad-based petition from an existing club team for elevation to varsity 
status," Manning wrote. "Where the Model Survey shows insufficient interest to field a varsity team, OCR 
will not exercise its discretion to conduct a compliance review of that institution's implementation of the 

three-part test." 

Manning said schools were already using student surveys to determine if it is meeting the athletic needs of 
under-represented sexes. When results show that there is insufficient support for the creation of a sport, the 
school would be considered in compliance. 

u 

0 

The survey would be sent to all undergraduate students or to all students of the under-represented sex, Q 
Manning said. Along with the clarification, the Office of Civil Rights gave college officials information 
regarding a survey and how to administer it on campus through a "User Guide and Technical Manual." 

"Where the Model Survey shows insufficient interest to field a varsity team, OCR wi.11 not exercise its 
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discretion to conduct a compliance review of that institution's implementation of the three-part test," Manning 
said. 

While the clarification centers on the third prong of the three-part test, Manning writes that schools should not 
overlook the importance of the other two prongs when att~mpting to be in compliaoce of Title IX r~gulations. 

"Despite the focus on part three, OCR strongly reiterates that each part of the three-part test is an equally 
sufficient and separate method of complying with the Title IX regulatory requirement to provide 
n011discriminatory athletic participation opportunities," Manning wrote. "In essence, each part of the three-part 
test is a safe harbor." 

According to NCAA statistics, in the past 15 years cross-country programs have seen the majority of cuts by 
schools wanting to be compliant with Title IX regulations. A total of 183 programs have been cut in the time. 
Indoor track, golf, tennis, rowing, outdoor track, swimming, and wrestling have also seen significant cuts in 
the number of men's programs due to Title IX regulations. 

Shannon Blosser (sblosser@popecenter.org) is a staff writer with the John W. Pope Center for Higher 
Education Policy in Chapel Hill. 
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Women's groups, OCR spar over Title IX surveys 
By Erik Brady, USA TODAY 

Advertisement --· - .. ·-·--

WASHINGTON - The culture wars over Title IX are raging again. The 
rhetoric is familiar, but the particulars are new and the stakes high. 

Kodak 

In mid-March, the Bush administration embraced surveys that can be distributed by e-mail as a 
way for schools to show their sports progr-ams meet the interest and abilities of their female 
students. Schools that say they find no interest in adding new sports are presumed to comply with 
the law. 

Women's groups cried foul. They accused the U.S. Department of Education of providing schools f'?~'S!;~ 
a loophole to get around Title IX, which bans sex discrimination at schools receiving federal funds. !$;·:; . 
Education Department officials say the model survey is not a loophole- and may well result in 1i;1

,:: 

~~~~ r~ 
The culture wars last raged in 2002 and 2003 when a commission named by the administration 1

1

,, ,_.;,:.i ._.':' 
debated changes to Title IX policy. But all had been mostly quiet since July 2003, when the . 
administration, in effect, rejected commission recommendations, including some on surveys, and !t: "'_~;..,"_:t.r ;;} 
reaffirmed longstanding polici.es on the law's participation requirements. - , 

Then, two mon_ths ago, the Education Department's Office for Civil Rights provided schools with a v~ " .. -.: i ':;, 

blueprint on how interest surveys alone can earn a presumption of compliance. ~ .:..'/'~):*~~;;; 

At its core, the chasm between the OCR and its critics is one of philosophy. Women's groups say l ,;, . • ~
opportunity leads to interest and surveys freeze discrimination in place. The OCR says there is no "'·-c:.{ .. _:,;.: ~; 
fairer way to measure interest than to ask directly. The courts will decide which side is right if a 
case comes to trial in the years ahead. 

Fundamental disagreement 

Courts consistently have backed the position of women's groups in Title IX cases. But in those, 
courts gave deferenc~ to OCR rules. Here women's groups would for the first time argue against 
OCR regulations. How a.court·might rule is anybody's guess. 

In the meantime, it is too early to know if schools will choose to use the model survey in great 
numbers. The NCAA Executive Council passed a resolution last month urging schools not to use it. 

Sheldon Steinbach, general counsel at the American Council on Education, a group representing 
colleges, says it is wrong to suggest schools are looking for loopholes. "The spirit of Title IX 
permeates every college in America," he says. "They want to do the right thing." 

KODAK EASYSHARE 
All m-One Printers 

Neena Chaudhry, senior counsel for the National Women's Law Center, wants to believe thaes 
true. "But our experience is if you give schools an easy way out, they're likely to take it," she says. 

I 
-- __ ! 
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The government and the law center can't even agree on what the OCR's letter is. Chaudhry calls it 
a fundamental change in Title IX policy. OCR calls it technical assistance to existing policy. 

James Manning, who heads the OCR,. signed the March 17 clarification letter that began the 
current controversy. Manning says !1~ loves the law. His daughter ~alked on the rowing team at 
Clemson and competed for four years. "She had an opportunity only because of Title IX," he says. 

Manning's critics think of surveys as a way to deny interest. He believes surveys often will find it. 
He says that is because tiny percentages of women or girls who say they have interest in playing a 
sport can obligate a school to take steps toward adding a team. 

For example, he says, a school with several thousand female students might have to look into 
adding volleyball even if only two dozen or so say on a survey they are interested in playing it. 

The raw number needed for sports with smaller rosters, such as golf, would be even less, perhaps 
only a dozen or so. 

"What we're hoping for," Manning says, is "that schools will use (the model survey) as a vehicle to 
find out whether they're meeting the interest of their students. That's their obligation and I'm quite 
confident there will be schools that use the survey that will find there is unmet need and they will 
have to respond." 

Manning gives a hypothetical example of a school with 1,000 female students where just 200 
respond to an interest survey and jlist 25 say they want to play volleyball. The schoo! would have 
an obligation to take further steps, such as organizational meetings and tryouts, which could lead 
to a new varsity team even if only a dozen or so had the ability to play. Members of a club team 
might well run an organized campaign to make sure dozen~ of students express interest. "That's 
natural," Manning says. 'We expect those types of dynamics will be in play." 

On the other hand, Manning says, some schools that use the survey ''will see that they are 
providing sufficient opportunities and there is no additional requirement'' for them to do more. 

Which is just the trouble, according to Jocelyn Samuels, a vice president Qf the National Women's 
Law Center. She argues use of interest surveys, absent other criteria, will underestimate women's 
interest 

"Students who have an interest in playing a certain sport won't go to a school that doesn't have it,", 
Samuels says. "If you do a survey of the students who do come, the common-sense reality is 
you're not likely to find.interest. It is a self-limiting principle." 

Interpretations at odds 

Title IX became law in 1972. Its underlying policies, including its three-part test of participation 
requirements that is at issue here, were codified in 1979. Courts have upheld the policies in a 
series of cases over the years. 

The OCR's letter to schools addresses the third part of the test- and, depending on whom you 
believe, desecrates it or provides guidance on one way to meet it. A school must pass only one 
part.of the three-part test: 

•Prong 1: A school's male and female athletes are substantially proportionate to enrollment. (That 
means if a school i~ 54% female, about the national average, then about 54% of its athletes should 
be female.) 

•Prong 2: A school has a history and continuing practice of expanding opportunities for female 
students. (That means if a school has added teams for women or girls recently and over the years, 
it is probably in compliance, though only for a time.) 

•Prong 3: A school can demonstrate that the interests and abilities of the underrepresented sex 
have been fully and effectively accommodated by the present program. (About two-thirds of 130 
schools investigated by the OCR over a decade used this method.) 

"The requirement is to fully and effectively meet the interests and abilities of the underrepresented 
sex. That's Prong 3 in a nutshell," OCR attorney David Black says. "There is no better way of doing 
that than putting the question directly to every one of your students and giving them the opportunity 
to express their interest." 

Samuels says there is a better way - the way it has been done in the past. She says schools 
have long been required to look at a range of factors under the third prong, which could include 
interest surveys, but which also could include what club sports are played by women on a college 

0 
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campus and what sports are played by girls in high schools from.which a college draws. 

Black says schools are "only responsible for fully and effectively meeting the interest on campus ar· 
the time." Chaudhry says that ignores the reality that varsity athletes are typically recruited, not 
drawn from the student body. 

Schools that choose to use the model survey are required to give·it to all female undergraduate 
students. Eric Pearson, executive director of the College Sports Council, an advocacy group for 
men's sports, says schools should also be required to survey all male students; the clarification 
only recommends that. 'We're pleased with the clarification" otherwise, he says. !We hope it leads 
to schools having greater flexibility'' to meet the interest of both sexes. 

If a survey shows female interest is fully accommodated and male interest is not, schools could 
add teams for men and still comply under the third prong. "That's a possibility," Manning says. 
"Yes, indeed." 

Court question looms 

The OCR's letter tells schools a presumption of compliance can only be overcome by "direct and 
very persuasive evidence" of unmet interest. Chaudhry says that unfairly shifts the onus from 
schools to students. 

Black says there is no shift - the burden has always been on students or on the OCR. Arthur 
Coleman, an attorney in Washington who worked for the OCR in the Clinton administration, agrees 
investigations have long worked that way. 

Valerie Bonnette, who once worked at the OCR, runs Good Sports, a consulting firm on Title IX 
issues. She says she will advise clients not to use the model survey because she does not believe 
it will hold up if chalfenged in court. 

"The clarification did not go through any level of review outside the agency," she says, ''which 
means it is less persuasive as a legal document." 

0 Black says there was no r~quirement it be made available for review. He also says he is confident 
-- 1 the document ''will withstand scrutiny." But he adds, 'What a court will or will not do is anyone's 

best guess." 

0 

Gerald Reynolds, former head of the OCR, said at a commission hearing if the OCR instituted "a 
reasonable survey instrument, then I think a court would bless it." 

School choice 

Pam Bernard, general counsel of the University of Florida, says her school will continue to employ 
the broader approach to Prong 3 it uses now. 

Manning says he expects many schools to continue with the approach they already feel 
comfortable using. But, he adds, 'We do think this survey is an attractive option for schools to 
consider." 

Jim McCarthy is a policy and public affairs adviser to the College Sports Council, which maintains 
that Prong 1 is a quota system that hurts male athletes. McCarthy thinks use of the model survey 
will become widespread among colleges. 'We think even if college administrators say they don't 
want to use it, their legal departments will tell them they should," he says. "It is an additional shield 
against litigation. We think schools will come to see surveys as the safe side of the street." 

Some athletics directors complained at Title IX commission hearings that Prongs 2 and 3 are 
subjective compared to the by-the-numbers approach of Prong 1. Iowa athletics director Bob 
Bowlsby, who served on the commission, says he assumes the idea of the clarification is to give 
schools a more objective way to meet Prong 3. "And I'm in favor of that," he says. 

• REPF:IMTS 8, PERMISSIONS 

Find this article at: 
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Schools not using latest Title IX 
tool 

. I 
By Enk Brady, USA TODAY 

The Department of Education offered e-mail surveys a 
year ago as a new way for schools to prove compliance 
with Title IX. So far, no college has publicly embraced 
the approach. But a law journal article published last 
week urges schools at least to consider it. 

The department's Office of Civil Rights (OCR} issued a 
clarification letter last March, though what it means is 
less than clear, as is often the case with Title IX, the law 
that bans sex discrimination at schools receiving federal 
funds. 

John J. Almond and Daniel J. Cohen, attorneys with the 
Atlanta firm of Rogers & Hardin, argue in their article in 
the Vanderbilt Journal of Entertainment and Technology 
Law that OCR offered schools a "new safe harbor" - a 
by-the-numbers way to p~ove they have met the athletic 
interests of their female students. 

"It is kind of mysterious to us that it's sitting there 
unused," Almond says. 

To meet the participation requirements of Title IX, a 
school must pass one part of a three-part test: 

• Test 1. A school's male and female athletes are 
proportionate to enrollment. 

• Test 2. A school has a history and continuing practice 
of expanding opportunities for female students. 

• Test 3. A school can demonstrate that the interests and 
abilities of female students are fully and effectively 
accommodated. 

OCR said a year ago that schools could use e-mail 

Advertisement 

Related Advertiser Links 

• Great deals from Dell 
www.dell4me.com 

• Paying Too Much for Life Insl 
www.freetermguote.com 

• Under 3.0% Student Loan Co 
www.topconsolidator.com 

• GEICO - Get a Car Insurance • 
www.geico.com 

Related Advertiser 

Capital One High Yield Savin, 
APY 
Open a Capital One High Yield S 
today! No fees to open or maint 
account. No minimum balance. 
www.capitalone.com 



interest surveys alone as a means of showing @@M 
compliance under the third test. Critics complained it 
allowed schools to consider non-response as evidence 
of non-interest. The NCAA Executive Council quickly Tickets 
passed a resolution urging schools not to use the model Buy and sell tickets t~ premium and so 
survey. • 

N_CAA spokesman Sob Williams said Tuesday that the 
NCAA sticks by its position. 

"The NCAA is a powerful body, and its name does mean 
something," Cohen says. ''The position it took could have 
had an impact on schools. We suspect it-did." 

Almond and Cohen say they have no stake in whether 
the guidance provided by OCR is fair. They say only that 
OCR makes the rules and schools that use the third test 
would be foolish not to consider the model survey, which 
OCR says will receive deference if properly 
administered. 

Search by events or regions: 

Location jse!ect a r, 

Genre !Select a sport 

Ticket holders: 

I 
powered by 

Looking to sell tickets quick? Register 

Women's groups say female athletes interested in playing a particular sport won't go to 
a school that doesn't have it, so it is unfair tp survey absent other criteria. 

"That may be a good criticism, but it isn't really relevant to what I'm advising the client," 
Almond says. ~Which is: If that's a bad mechanism, it was put in place by the OCR and 
you can benefit from it." 

Colleges were allowed to use interest surveys before last March but also had to 
consider other factors. The article advises schools that criticism of the model survey 
"can be deflected" by.considering those other factors, such as monitoring participation 
in club and intramural sports and tracking athletic trends in high schools a college 
draws from. 

Monmouth athletics director Marilyn McNeil, who has used· surveys in the past, says 
she has not decided if Monmouth wiil use the model survey. "If we did, we would only 
use it in combination with other factqrs," she says. "An e-mail survey by itself would be 
terribly unfair." 

Eric Pearson, executive director of the College Sports Council, an advocacy group for 
men's sports, says he thinks the NCAA's advice "not to use the survey will be 
overridden by general counsels who want to reduce the liability at their schools." 

Jocelyn Samuels, a vice president of the National Women's Law Center, says schools 
are wise to stay away from the model survey because she believes it ultimately will be 
struck down in the courts: "One can hope schools are recognizing it is in their legal 
interest and their female students' int~rest" not to use the year-old clarification. 

Department of Education spokesperson Susan Aspey declined comment on the article: 
"The model survey is simply another option for schools to use - if they choose." 

The department is expected to give Congress a report on its year-old advice on 
surveys 'by Friday, as requested by the Senate Appropriations Committee. 
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March 20, 2006 

No Retreat on Title IX 
Pressure from the U.S. Senate notwithstanding, the U.S. Education Department appears to be sticking by 
guidance it issued a year ago that gaye colleges more latitude to use e-mail surveys of students to prove 
that they are not discriminating against female athletes. 

On Friday, the department's Office for Civil Rights responded to a 2005 directive from the Senate 
Appropriations Committee to produce a report showing whe~er institutions that use surveys of student 
opinion to prove that they are complying with under Title IX of the Education Amendments of 1972 also 
"gather and consider other sources of information for assessing student interest." The request was 
included in a 2005 Senate spending bill that included language· challenging the wisdom of the 
department's approach. 

Q) The report, which the department faxed to the committee at 8:30 p.m. Friday-just barely meeting the 
• March 17 deadline - asserts that institutions that were allowed to use student surveys alone to show 
their compliance with Title IX were ~s likely to add teams as were colleges that used "additional 
factors" to show they were meeting the interests and abilities of their students. 

"Decisions to add a new sports team differed little between surveys and assessments including the 
consideration of additional factors," the report says. "In addition, the decisions to add teams, whether the 
result of a survey alone or of an assessment including the consideration of additional factors, appear to 
be more frequently attributable to the survey component of the asses&ment." 

The report, which was prepared by Stephanie Monroe, assistant secretary of education for civil rights, 
concludes that the survey tool "has the potential to maximize the possibility of obtaining correct 
information and generating high response rates." 

The department's report was immediately criticized as flawed by supporters of women's sports who 
have 1!Jged the Bush administration to abandon its year-old guidance on Title IX, which forbids sex 
discrimination at educational institutions that receive federal funds. 

Donna.A. Lopiano, chief executive officer of the Women's ~ports Foundation, said Sunday that the 
OCR report does "nothing to modify or clarify" the 2005 guidance about the e-mail surveys, which 
Lopiano called a "legal and research instrument embarrassment." She added: "We should expect more 
from the United States Department of Education." 

Q, The department has taken its lumps :ince March 17, 2005~ when, in a letter posted on its Web site, the 
Office for Civil Rights informed institutions, among other things, that they can gauge student interest in 

http://insidehighered.com/layout/set/print/news/2006/03/20/titleix .. 3/5/2007 



Jobs, News and Views for All of Higher Education - Inside Higher Ed:: No Retreat on Ti... Page 2 of3 

athletic participation using e-mail surveys, where non-responses count as an answer oC_'no interest." 

If an institution can demonstrate that it is accommodating the "interests and abilities" of students and 
potential students for women's sports-known as "prong three" of the three-part test for gauging 
compliance with Title IX's participation requirement-it can comply with the law without having a 
ratio of male to female athletes similar to that of its student body, which is the more common way for 
colleges to demonstrate compliance. 

Department officials and supporters of the guidance - including advocates for men's teams who 
believe colleges have used Title IX to justify cutbacks in sports like wrestling and track - asserted that 
the guidance did not make new policy, but rather clarified existing opportunities for colleges to use 
surveys of students to prove that they are meeting the needs of female students. 

But critics, including the National Collegiate Athletic Association, complained that the guidance was 
inconsistent with longstanding federal law and regulations, by giving colleges a "model survey" they 
could use to make that case, and by allowing them to survey students via e-mail, which they view as 
unreliable. 

A vocal minority of Congressional lawmakers has made that case, too. Senators have condemned the 
department with critical comments at hearings, for instance, and last summer, the Senate Appropriations 
Committee included language in a spending bill for education and health programs that expressed 
"concerned ·that confusion has been created" by the guidance. (The language had been softened from 
more-critical language that urged the department to withdraw the guidance.) 

The committee believed, it said, that "survey results are not sufficient to demonstrate compliance if 
other evidence exists, such as requests for athletic teams, that contradicts the conclusions drawn from 
the survey." It urged the department to make clear that colleges must make "good faith efforts to 
explore" such alternative evidence, and asked the department to prepare a report that examines whether 
institutions that seek to comply with Title IX by using such surveys also "gather and consider other 
sources of information for assessing student interest." 

In the report Friday, the Office for Civil Rights noted that it had been unable to honor the committee's 
request that it conduct random reviews of colleges that had used interest surveys to prove their 
compliance with Title IX, which it described as impractical "in the limited time available." Instead, the 
office said it had reviewed its files from October 1992 to January 2006 and identified 54 cases 
( excluding those th?,t were still active) in which institutions had sought to comply with the third prong of 
Title IX's participation requirement by surveying their students. 

Of the 63 "assessments" by the colleges in those cases that included a student survey, 34 considered 
other factors as well as the surveys, including such things as interviews with the colleges.' current 
coaches or athletes, expressions of interest by club teams in upgrading to varsity status, and interviews 
with athletes or athletics officials in local high schools. 

Twenty-eight of the 63 assessments resulted in the addition of new teams -42 teams in all. The 
department said its review had found that institutions that used other factors in addition to student 
surveys were "slightly more likely" to find sufficient student interest ill addin,g teams than were those 

0 
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colleges that usetl surveys alone. But there was little difference between the two approaches in how ·o 
often they resulted in the actual addition of teams, the department said. 

The department's report also sai9 that it had found "almost no actual conflicts" between the findings of 
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the two approaches - in other words, in most cases, the surveys and the other methods of gauging 
o\~tudents' interes! almo~t always reached the same conclusion about whether there was sufficient interest 

- J among students m addmg teams. 

o. 

While the department's report provides evidence about how surveys have been used in the past, and 
suggests that their use may not have diminished the likelihood of adding women's teams, it says nothing 
about one key objection raised by critics: that allowing such surveys to be delivered via e-mail will 
inake them unreliable. 

''The report did not change the 2005 clarification instructions that e-mail survey non-responses would be 
:interpreted as lack of interest, a patently absurd contention that would be-refuted by any researcher," 
1said Lopiano. "A non-response is simply that, and no meaning can be conferred to anyone's failure to 
respond to a survey." 

- Doug Lederman 

The original story and user comments can be viewed online at 
http://insidehighered. comlnews/2006/03/20/titleix. 
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From the issue dated March 31, 2006 

Education Dept. Affirms Use of E-Mail Surveys in Title IX Compliance 

By BRAD WOLVERTON 

The U.S. Department of Education said this month that colleges could continue to rely on e-mail surveys 
of their students to prove that female athletes have enough opportunities to take part in sports - and 
that the institutions are thereby complying with a key federal gender-equity law. 

But critics, including women's groups, said that such surveys were inadequate and that the department's 
position was disappointing. 

In a report delivered to Congress, department officials affirmed a change the department made last year 
allowing a college or university to use results from a single e-mail survey to measure demand for 

Owomen's sports. Previously the department required colleges to meet stricter guidelines to prove they 
\vere complying with the law, Title IX of the Education Amendments of 1972. 
I 

Title IX bars sex discrimination at institutions that receive federal funds and requires, among other 
things, that men and women have equal opportunities to play college sports. 

Last year the U.s: Senate Committee on Appropriations asked the department to rescind the guideline 
allowing colieges to rely solely o·n electronic surveys to determine interest in women's athletics. The 
committee said that colleges should seek additional evi.dence when determining whether they needed to 
add more women's sports. 

The committee also asked the Education Department to prepare a report outlining how colleges typically 
gauge female students' athletic interests. 

It said colleges and universities considered many factors when assessing whether they were providing 
enough opportunities for women, including levels of participation on intramural teams. It also said that 
colleges that relied on student surveys to prove they were in compliance with federal law were just as 
likely to add teams as colleges that used other means to show they were providing enough opportunities 
for female athletes. 

A 'Dangerous Change' 

Women's-rigp.ts advocates criticized the report's findings. A college, they said, could misinterpret a low 
Q response to an e-mail survey, which critics say is common, as meaning that students did not seek 
• . additional women's sports. That could lead colleges to add fewer such sports than they would have 

·- :/ otherwise, the critics said. 

Judith M. Sweet, the National Collegiate Athletic Association's senior vice president for championships 
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and education services, said in an e-mail message on Monday that she found the department's response 
to the Senate committee request, as well as the department's suggested methodology for measuring 
interest in women's sports, to be "both disappointing and unsatisfactory." 

The NCAA has asked colleges not to rely exclusively on electronic surveys when measuring interest in 
women's sports. 

In a statement, the National Women's Law Center said the Education Department's report suggested a 
"dangerous change in policy that allows schools to skirt their responsibility to provide ·equal athletic 
opportunities for young W<?men." 

In an interview, Neena Chaudhry, a lawyer for the center, said an e-mail survey was a "fine tool" for 
colleges to use in combination with other ways of assessing demand for women's sports. "But alone it's 
not reliable enough," she said. 
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Advocating for the Additional Clarification 

"Navigating into the New 'Safe Harbor'-Model Surveys as a New Tool for Title IX 
Compliance Programs," John J. Almond and Daniel A. Cohen, Vanderbilt Journal of 
Entertainment and Technology Law, Volume 8, Number 1, Winter 2005 
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Whether a college's adminis trators agree or disagree with the 
policies behind the "Additional Cla rification"1 published by the Office 
for Civil Rights (OCR) of the U.S. Department of Education (DOE) last 
spring, it would be a serious mistake for them to overlook its potential 
utility as a component of the school's Title IX2 compliance e fforts. 

1. OFFICE FOR CIVIL RIGHTS. U.S. D EP'T OF EDUC., AOOITION,\L CLARWICATION OF 
IKTERCOLLEGI ATE ATHtETICS POLICY: TIIREE· PARTTEST - ·PARTTHREE (2005), available a t 
h Ltp ://www.cd.gov/a \Joutloffices/1 is tlocr/docs/ti t.lc9g u1da nccnd di tio na I. p cl f [he re i na f te r 
A DDITIONAL CLARIFICATIOl\" j. 

2. Title IX of the l~ducation l\me ndmc nts of 19i2 (Ti tle IX) ii: a n antidiscnminat1on 
s tatute which prohibits discrimina tion on t he basis of sex in ed ucation programs or 
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In the Additional Clarification, the OCR provides colleges and 
universities an objective path to proving compliance with Title IX 
under Prong Three of the so-called "Three-Prong Test."3 Prong Three 
provides that a college or university4 will be .deemed in compliance 
with the gender equity participation requirements of Title IX as it 
relates to intercollegiate athletics if the institution can demonstrate 
"that the [athletic] interests and abilities of the members of [the 
underrepresented] sex have been fully and. effectively accommodated 
by the present program [of intercollegiate athletics offered at the 
school] ."5 To assist schools in gauging students' interests in 
participating in intercollegiate athletics, the Additional Clarification 
provide~ schools a model survey to use in connection with their Prong 
Three compliance efforts. 

The Additional Clarification brings a measure of objectivity to 
the otherwise subjective process of determining Title IX compliance 
under Prong Three. The OCR has declared that compliance with any 
part of the Three-Prong Test provides a school a "safe harbor" from 
OCR sanctions, 6 but, before the publication of the Additional 

activities by recipients offederal financial assistance. See 20 U.S.C. § 1681 (2000). Title pc 
states: "No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under any 
education ·program or activity receiving Federal financial assistance .... " Id. § 168l(a). 
The Department of Education's regulation implementing Title IX's provisions regarding 
equality in athletic programs, 34 C.F.R. § 106.41 (2004), requires schools to "provide equal 
athletic opportunity for members of both sexes." Id. § 106.4l(c). The OCR enforces Title IX 
in connection with the federal funding programs implemented by the Department of 
Education. 20 U.S.C. §§ 1682, 3413(a), -344l(a)(3). Since 1979, the OCR and its parent 
agencies have periodically published administrative regulations, "interpretations," and 
"clarifications" to explain Title IX and provide guidance to schools regarding what they 
would deem to comply with Title IX. 

3. See Intercollegiate Athletics Policy Interpretation, 44 Fed. Reg. 71,413-23 
(December 11, 1979) [hereinafter 1979 Policy Interpretation] (published by the U.S. 
Department of Health, Education, and Welfare, precursor to the DOE). The 1979 Policy 
Interpretation is credited with creating the "Three-Prong Test" (also known as the "Three-
Part Test") for determining Title IX compliance, as discussed further herein. . 

4. The Additional Clarification "is designed specifically for intercollegiate athletics. 
However, [its] general principles will often apply to club, intramural, and interscholastic 
athletic programs, which are also covered by the Title IX implementing regulation." 
ADDITIONAL CLARIFICATION, supra note 1, at 3. 

5. Id. 
6. See, e.g., OFFICE FOR CIVIL RIGHTS, U.S. DE?'T OF EDUC., CLARIFICATION OF 

INTERCOLLEGIATE ATHLETICS POLICY GUIDANCE: THE THREE-PART TEST 1 (1996), available 
at http:/lwww.ed.gov/about/offices/list/ocr/docs/clarific.html#two [hereinafter 1996 
CLARIFICATI(?Nl ("[i]f an institution has met any part of the three-part test, OCR will 
determine that the institution is meeting this requirement" and, thus, is in compliance 
with Title IX); OFFICE FOR CIVIL RIGHTS, U.S. DEP'T OF EDUC., FURTHER CLARIFICATION OF 
INTERCOLLEGIATE ATHLETICS POLICY GUIDANCE REGARDING TITLE IX COMPLIANCE 1 
(2003), ,~vailable at http://www.ed.gov/abo'uUoffice.s/lisUocr/title9guidanceFinal.html 

~ 
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Clarification, Prong One of the Three-Prong Test (the provision of 
athletic opportunities "substantially proportionaf' to the composition 
of the student body) had been the only· objectively measurable - and 
therefore the only true - "safe harbor." Through the Additional 
Clarification, however, the OCR has established a second measurable 
"safe harbor" under the Three-Prong Test. 

For those schools not curre.ntly satisfying Prong One, which 
therefore need to protect themselves legally by demonstrating 
compliance with Title IX by some other means, the Additional 
Clarification provides guidance for determining whether they have 
effectively accommodated the athletic interests and abilities of their 
students under Prong Three. The OCR's so-called ''Model Survey" is 
the only interest measurement tool that the OCR will presume to 
provide an accurate measurement of Prong Three "interest" - or lack 
of "interest." If the results of the Model Survey show insufficient 
"unmet interest" among students of the underrepresented gender, the 
school will have attained a "safe harbor." If the Survey, to the 
contrary, shows the existence of sufficient interest, several additional 
criteria relating to athletic ability levels and ~ustainability of interest 
would remain to be proven before the school would find itself in the 
position of having to start a new varsity sport, 

Even those schools currently in compliance with Prong One of 
Title IX are at risk that, with each new school year, the ever-changing 
demographics of undergraduate populations could throw their varsity 
athletic programs out of gender proportionality. Thus, even schools 
now within the "safe harbor" of Prong One should consider the 
potential benefits and minimal risks that implementing the Survey 
presents for those in a position.of current compliance. 

The principal publicity regarding the issuance of the Additional 
Clarification has not addressed its potential importance to colleges' 
Title IX compliance efforts, but ·has consisted, rather, of criticism or 
praise from parties involved in the public policy debate surrounding 
Title IX enforcement.7 That policy deb;;i.te has little relevance to the 

[hereinafter 2003 FURTHER CLARIFICATION] C'each of the three prongs of the test is an 
equally sufficient means of complying with Title IX, and no one P.rong is favored"). 

7. Certain groups have criticized the Additional Clarification, contending, among 
other things, that it improperly institutionalizes the past discrimination reflected in 
women's current athletic interests. See, e.g., Alison Sawyer, The Women's Sports 
Foundation Calls for Withdrawal of New Title IX Policy, Women's Sports Foundation 
(2005), http://womenssportsfoundation.org/cgi-bin/iowa/about/media/press.html? 
record=l23; Jamie Schuman, House Democrats Urge ·the Bush Administration to Rescind 
New Guideline on Title IX Compliance, CHRON. HIGHER EDUC., June 23, 2005, 
http://chronicle.com/daily/ 2005/0.6/2005062303n.htm; Marek Fuchs, For Women's Athletics, 
A Tempest Over a Survey, N.Y. TIMES, July 31, 2005, at 14WC; Erik Brady, Womens 
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practical concern of achieving provable Title IX compliance. The 
Additional Clarification - whether it is regarded as wise or unwise in 
policy - can help schools achieve compliance a~d thereby avoid OCR 
investigations or private legal challenges. The policy debate and the 
divergent views expressed in the mainstream media have provided 
little practical advice regarding the Additional Clarification or the 
Model Survey to the well-intentioned academic institution seeking to 
comply with Title IX in a cost-effective manner. 

This Article is intended to be a source of such practical advice. 
This Article discusses the Additional Clarification from the 
perspective of the academic institution and seeks to help it evaluate 
whether to implement the OCR's recommendations, including the 
Modei Survey, as part of its Title IX compliance program. The Article 
does not engage in the policy debate regarding the Additional 
Clarification or Title IX enforcement policy generally. 

Section I of this Article discusses Prong Three from a historical 
perspective, to place the Additional Clarification in context. Section II 
summarizes the contributions of the Additional Clarification to the 
Title IX compliance landscape and explains the OCR's 
recommendations for using the Model Survey. Section III discusses 
possible advantages and disadvantages of using the Model Survey. 
Section IV suggests an approach to using the Model Survey as an 
ongoing component of a Title IX compliance monitoring program. 

l. HISTORY OF THE INTERPRETATION AND .APPLICATION OF PRONG 
TfIREE 

A. The Three Prongs 

The 1979 "Policy Interpretation" published by the Department 
of Health, Education, and· Welfare (HEW)8 provides colleges and 

Grmips, OCR Spar Over Title IX Surveys, USA ToDAY, May 16, 2005, at 
http://www. usa today .com/sports/2005-05-16-title-ix_x.htm. 

Other groups have praised the Additional Clarification for, among other things, 
breathing life into an alternative for Title IX compliance to Prong One, which they contend 
had led to the widespread elimination of men's teams. See, e.g., Jen Brown, New Title TX 
Debate: Will Women's Sports Suffer or.Men's Sports Be _Saved?, ABC NEWS, June 22, 2005, 
http://abcnews.go.com/Sports/story?id=868060&page=1; Carrie Lukas, Happy Birthday, 
Title IX· the Bush Administration has Provided a Real Reason to Celebrate, NAT'L R. 
ONLINE, June 24, 2005, http://www.nationalreview.com/scriptlprintpage.p?ref=/comment/ 
lukas200506240757.asp; Kathryn Jean Lopez, Interest SZLrveys Will Let Secret Out on Title 
IX Women's Sports, PASADENA STAR-NEWS, Mar. 28, 2005. 

8. In 1980, Congress subdivided HEW into the current Department of Health and 
Human Services and the Department of Education. Department of Education Or°ganization 
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universities three alternate ways of demo~strating compliance with 
Title IX in the context of intercollegiate athletic participation.9 The 
three alternative tests have commonly been referred to as the ''Three 
Prongs" of Title IX and should be familiar to most athletic 
administrators: 

1. Proportionality: A school complies with Title IX if it provides 
athletic participation opportunities for male and fe~ale students in 
numbers substantially proportionate to their respective enrollments. 
For example, if a school has fifty-one percent women in its student 
body, approximately fifty-one percent of its varsity athletes must be 
women.10 

2. Program Expansion: A s~hool at which members of one 
gender have been and are underrepresented among intercollegiate 
athletes complies with Title IX if it demonstrates a history and 
continuing practice of program expansion demonstrably responsive to 
the developing athletic interests and abilities of its underrepresented 
students.11 

3. Interest: A school complies with Title IX if it demonstrates 
that the interests and abilities of the members of the 
underrepresented gender are fully and effectively accommodated by 
the present athletic program.12 -

The OCR has often implied that each part of the Three-Prong 
Test is a "safe harbor,"13 meaning that the school is insulated from 
liability if it can demonstrate its compliance with any one of the test's 
three parts. Prongs Two and Three, however, have not afforded true 
safe harbors, as they have not incorporated objective criteria. The 
Second Prong is inherently vague. Moreover, its usefulness has 
diminished due to the substantial progress made over the last thirty 

Act, Pub. L. No. 96-88, 93 Stat. 668 (1979) (codified in scattered sections of 20 U.S.C.). The 
Department of Education inherited most of the programs under which HEW provided 
educational funding. See 20 U.S.C. §§ 3441(a)(2), 3508(b) (2000). 

9. See 1979 Policy Interpretation, supra note 3. 
10. Id. 
11. Id. 
12. Id. 
13. Compare ADDITIONAL CLARIFICATION, supra note I, at 1 (expressly declaring 

that each Prong "is a safe harbor") with Letter from Norma V. Cantu, Assistant Secretary 
for Civil Rights, Office for Civil Rights, accompanying 1996 CLARIFICATION, supra note 6, 
available at http://www.ed.gov/about/offices/list/ocr/docs/clarific.html [hereinafter 1996 
Cantu Letter] (expressly .referring only to Prong One as a "safe harbor" but implying such 
security also exists under Prongs Two and Three by stating: "If an institution has met any 
part of the three-part test, OCR will determine that the institution is meeting this rritle 
IX's] requirement"). The 2003 Further Clarification put an end to speculation that the 
1996 Cantu Letter implicitly eliminated safe harbor protection under Prongs Two and 
Three, definitively declaring that "[e)ach of the three prongs is thus a valid, alternative 
way for schools to comply with Title IX." 2003 FURTHER CLARIFICATION, s.upra note 6. 

0 
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years of Title IX enforcement. Depending on the demographics of its 
student populations, a school may find it difficult to persuade an 
investigator that it is sufficient at this late date merely to show that it 
is "making progr~ss'' towards expanding athletic programs for the 
underrepresented gender. Nor could a school feel secure in .relying 
upon the Third Prong because of the difficulty of determining whether 
it had "fully and effectively accommodated"14 the athletic interests of 
its female students (usually, the underrepresented gender). Thus, for 
some years now, proportionality has been the only objective safe 
harbor that institutions have been able to rely on.15 

For budgetary and other reasons, schools have often struggled, 
however, to meet proportionality goals under Prong One. Without the 
legal protection of the measurable Prong One safe harbor, such schools 
were exposed to the possibility of costly OCR investigations and 
litigation as to their compliance with the subjective Prongs Two or 
Three - with little assurance that even their good faith attempts at 
compliance thereunder would be considered sufficient by OCR 
investigators or courts. According to the data supplied by the OCR to 
the National Center for Education Statistics in connection with the 
development of the Additional Clarification, between 1992 and 2002, 
the OCR investigated 130 schools for Title IX compliance, of which 
only thirty-six schools were able to demonstrate· compliance with 
Prong One and a mere eight with Prong Two.16 Thus, approximately 
two-thirds of the schools investigated (86 out of 130) sought to 
demonstrate their compliance with Title IX under Prong Three, many 
by means of student interest surveys.17 

Until the Additional Clarification, clear official guidance was 
lacking on how a school could validly measure the athletic interests 
and abilities of its underrepresented athletes and achieve the 

14. ADDITIONAL CLARIFfCATION, supra note 1, at 3. 
15. SEC'Y OF EDUC.'S COMMISSION ON OPPORTUNITY IN ATHLETICS, U.S. DEP'T OF 

EDUC., OPEN TO ALL: TITLE IX AT THIRTY 23-24 (2005) [hereinafter 2003 COMMISSION 
REPORT]; see also Hearing before the Sec'y-of Educ.'s Comm'n on Opportunity in Athletics 78 
(Oct. 22, 2002) (Statement of Rick Taylor, Athletic Director, Northwestern Univ.) 
[hereinafter Rick Taylor Statement] ("[I]n 1997, we were faced with an OCR complaint 
regarding water polo. In dealing with OCR we found out a great deal about the application 
of Title IX. Proportionality is the only safe harbor. Continuing expansion and meeting 
interests have no end point except to move you closer to prong one, proportionality, and in 
this context, proportionality is a quota. When is program expansion enough? When 
proportionality has been met."). 

16. NAT'L CTR. FOR EDUC. STATISTICS, U.S. DEp'T OF EDUC., USER'S GUIDE TO 
DEVELOPING STUDENT INTEREST SURVEYS UNDER TITLE IX 3 (2005), available at 
http://165.2-24.22 l/98/pubs2005/2055 l 73.pdf [hereinafter USER'S GUIDE]. 

17. Id. 



8 VANDERBILT J. OF ENTERTAINMENT AND TECH. LAW [Vol. 8:1:1 

theoretical safe harbor under Prong Three.18 Indeed, any definitive 
guidelines originally would have been seen as contrary to the OCR's 
stated goal of preserving institutions' "discretion and flexibility in 
choosing the nondiscriminatory methods to determine the athletic 
interests and abilities of the underrepresented sex."19 To this endr the 
1979 Policy Interpretation20 offered as guidance only a description of 
factors it would consider: 

Institutions may determine the athletic interests and abilities of students 
[under Prong Three] by nondiscriminatory methods of their choosing provided: 

a. The processes take into account the nationally increasing levels of women's 
interests and abilities; 

b. The methods of determining interest and ability do not disadvantage the 
members of an underrepresented sex; 

c. The methods of determining ability take into account team performance 
records; and 

d. ,The methods are responsive to the expressed interests of ·students capable of 
intercollegiate competition who are members o~ an underrepresented sex.21 

Although these factors and others listed in the 1979 Policy 
Interpretation provided schools some guidance, they still left unclear 
what actions by .a school would be deemed sufficient to assure 
compliance. This left schools vulnerable to the possibility of varying 
interpretations of the Prong Three requirements any time the OCR or 
private litigants questioned their compliance efforts. 

B. Judicial Interpretation of Prong Three 

This uncertainty was heightened by court cases that held 
schools liable notwithstanding their attempts at compliance under 
Prongs Two and Three.22 The most significant of these cases was 

18. 2003 COMMISSION REPORT, supra note 15, at 26. 
19. ADDITIONAL CLARIFICATION, supra note 1, at 5. 
20. The original 1979 Policy Interpretation, which established the Three-Prong Test, 

was itself drafted in large part in response tq college administrators' complaints that the 
law was ambiguous and that they needed guidance on how to comply with the statute. ~ee 
1979 Policy Interpretation, supra note 3, at 71,414. 

21. 1979 Policy Interpretation, supra note 3, at Pt. VII.C. 
22. In 1979, the U.S. Supreme Court ruled that an individual has the right under 

Title IX to sue a school directly if he or she is affected by a violation of Title IX. See 
generally Cannon v. Univ. of Chicago, 441 U.S. 677 (1979) (allowing a woman to bring suit 
under Title IX after she was denied admission to two medical schools at two private 
universities). The Court further expanded the reach of Title IX enforcement in 1992, when 
it held that a party could collect monetary damages for proving that an institution violated 
Title IX if this violation affected him or her. See Franklin v. Gwinnett County Pub. Sch., 

0 \ 
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Cohen v. Brown University.23 In that case, female athletes challenged 
a Brown University decision to eliminate its funding of two women's 
teams, volleyball and gymnastics, due to financial pressures (two 
men's teams, water polo and golf, were contemporaneously 
eliminated).24 Brown University argued that, although it had not 
provided proportional opportunities for its male and female athletes, it 
had complied under the Third Prong of Title IX.25 Brown University 
argued that, based on the student interest surveys it had conducted, 
women did not express the same interests in athletics as men for 
purposes of.its Prong Three analysis.26 Brown University sµbmitted 
the following evidence in support of its compliance: 

i) [A]dmissions data showing greater athletic interest among male applicants-than 
female applicants; ii) college board data showing greater athletic interest and prior 
participation rates by prospective male applicants than female applicants; iii) data 
from the Cooperative Institutional Research Program at UCLA indicating greater 
athletic interest among men than women; iv) an independent telephone survey of 
500 randomly selected Brown undergraduates that revealed that Brown offers 
women participation opportunities in excess of their representation in the pool of 
interested, qualified students; v) intramural and club participation rates that 
demonstrate higher participation rates among men than women; vi) walk-on and 
try-out numbers that reflect a greater interest among men than women; vi) [sic] 
high school participation rates that show a much lower rate of participation among 
females than among males; (viii) the NCAA Gender Equity Committee data 
showing that women across the country participate in athletics at a lower rate 
than men.27 

The First Circuit Court of Appeals held that Brown University 
failed to comply with Prong Three by failing to fully and effectively 
accommodate. the interests and abilities of women at the university 
because the sustained existence of the women's gymnastics and 
volleyball teams before their elimination showed that Brown 
University women had the interest and ability to sustain them.28 The 
majm;ity opinion rejected Br.own University's contention that Title IX 
(and hence Prong Three) requires a school to equally accommodate the 
relative interests of male and female students and held as irrelevant 

503 U.S. 60, 77 (1992) (finding sexual harassment and discrimination by a male coach
teacher). Prevailing Title IX plaintiffs also qualify for attorneys fees under 42 U.S.C. 
§ 1988(b), which often dwarf damages awards. See, e.g., Mercer v. Duke Univ., 401 F.3d 
199, 211 (4th Cir. 2005) (approving an attorney fee award of $350,000 in addition to 
nominal compensatory damages of $1). 

23. 991 F.2d 888 (1st Cir. 1993), affd in part and rev'd in part, 101 F.3d 155 (1st Cir. 
1996). 

24. Id. at 892. 
25. Id. at 899. 
26: 
27. 

See Cohen, 101 F.3d at 198 n.30 (Torruella, C.J., dissenting). 
Id. 

28. Cohen, 991 F.2d at 904. 
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evidence showing that men had greater interest in college athletics 
than did women. The Court instead focused entirely on the interests 
of female students at Brown University.29 

In its Prong Three analysis, the court reiterated and deferred 
to the formulation of the Prong Three test articulated in the 1979 • 
Policy Interpretation: 

[T]he mere fact that there are some female students interested in a sport does not 
ipso facto require the school to provide a varsity team in order to comply with the 
third benchmark. Rather, the institution can satisfy the third benchmark by 
ensuring participatory opportunities at the intercollegiate level when, and to the 
extent that, there is "sufficient interest and ability among the members of the 
excluded sex to sustain a viable team and a reasonable expectation of 
intercollegiate competition_ for that team ... :•30 

In recent years, the federal appellate courts that have 
examined Prong Three or the Three-P_rong Test generally have 
continued to apply and follow the above-quoted formulation, citing the 
principle that courts should defer to reasonable regulations of an 
administrative agency.31 Indeed, the standard set forth in 1979 
continues to play a major role today in the Additional Ciarification.32 

C. The 1996 Clarification 

The OCR published a "Clarification"33 of the Three-Prong Test 
in 1996 in response to numerous requests from schools seeking further 

• explanation of what the OCR would deem to constitute compliance 
with its requirements. "[TJhe objective of the [1996J Clarification is to 
respond to requests for specific guidance about the existing standards 

29. 
30. 

71,418). 

Cohen, 101 F.3d at 198 (Torruella, C.J., dissenting). 
Cohen, 991 F.2d at 898 (quoting 1979 Policy Interpretation, supra note 3, at 

31. See 2003 COMMISSION REPORT, supra note 15, at 16 (citing Chalenor v. Pniv. of 
N. Dakota, 291 F.3d 104.2, 1046-47 (8th Cir. 2002); Pederson v. Louisiana State Univ., 213 
F.3d 858, 879 (5th Cir. 2000); Neal v. Bd. Of Trs. of the California State Univs., 198 F.3d 
7('!3, 770 (9th Cir. 1999); Cohen, 101 F.3d at 173; Horner v .. Kentucky High Sch. Athletic 
Assoc., 43 F.3d 265, 275 (6th Cir. 1994); Kelley v. Bd. OfTrs., 35 F.3d 265, 270 (7th Cir. 
1994); Roberts v. Colorado State Bd. gf Agric., gg·s F.2d 824, 828 (10th Cir. 1993); Williams 
v. Sch. Dist. of Bethlehem, 998 F.2d 168, 171 (3rd Cir. 1993)). 

32. As discussed further below, these same factors cited by the court from the 1979 
Policy Interpretation mirror the factors outlined by the OCR in the 2005 Additional 
Clarification: "(a) unmet interest sufficient to sustain a varsity team in the sport(s); (b) 
sufficient ability to sustain an intercollegiate team in the sport(s); and (c)" reasonable 
expectation of intercollegiate competition for a team in the sport(s) within the school's 
normal competitive region." ADDITIONAL CLARIFICATION, .supra note 1, at 4. 

33. See generally, 1996 CLARIFICATION, supra note 6. 
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that have guided the enforcement of Title IX in the area of 
intercollegiate athletics."34 

With respect to Prong Three, the 1996 Clarification 
emphasized three factors originally listed in the 1979 Policy 
Interpretation that the OCR would consider while assessing a school's 
compliance: 

In making this determination [of compliance with Prong Three], OCR will 
consider whether there is (a) unmet interes:t in a particular sport; (b) sufficient 
ability to sustain a team in the sport; and (c) a reasonable expectation of 
competition for the team. If all three conditions are present OCR will find that an 
;nst.it.ut.;nn h"'"' nnf: fnllv :tnd effectively accommodated the interests and abilities of 
the underrepresented sex. 35 

Yet, the OCR also emphasized its traditional policy of 
permitting schools the discretion and flexibility "to which they are 
entitled when deciding how best _to comply with the law."36 

Recognizing that the 1996 Clarification, with its lack of definitive 
guidance, still left schools somewhat unclear about what efforts would 
be sufficient to comply under Prong rhree, the OCR also offered to 
provide more guidance in the future: 

[SJeveral parties suggested that OCR provide more information regarding the 
specific elements of an appropriate assessment of student interest and ability .... 
We recognize ... that it might be useful to share ideas on good assessment 
s.trategies. Accordingly, OCR will work to identify, and encourage institutions to 
share, good strategies that institutions have developed, as well as to facilitate 
discussions among institutions regarding potential assessment techniques.37 

D. The Paige Commission and the 2003 Further Clarification 

On the thirtieth anniversary of Title IX's enactment, the DOE 
renewed public interest in the law by studying its signi:fi,cance and 
ways to improve enforcement.38 In June 2002, the U.S. Secretary of 
Education, Rod Paige, established the Secretary of Education's 
Commission on Opportunity in Athletics (the Commission), the first 
federal advisory panel created to study Title IX and to determine the 
effects of Title IX in the context of intercollegiate athletics over the 
last thirty years.39 The findings and recommendations from the 
Commission were published in February 2003. The recommendations 
"not only speak to compliance, they also speak to the need for greater 

34. See 1996 Cantu Letter, supra note 13. 
35. 1996, CLARIFICATION, supra note 6, at Pt. Three. 
36. 1996 Cantu Letter, supra note 13. 
37. Id. 
38. See 2003 COMMISSION REPORT, supra note 15, at 46-47. 
39. Id. at 2. 
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clarity and education from the Office for Civil Rights to the nation's 
sports administrators, educators, coaches, athletes, and parents .... "40 

The Commission observed that many college administrators 
felt that the OCR still failed to provide them with clear guidance on 
compliance and policy interpretations.41 The· Commission addressed 
the need for the OCR to educate colleges regarding the OCR's 
expectations so they could better plan athletic programs 'that would 
effectively meet the needs and interests of their students while 
complying· with Title IX.42 The Commission Report included the 
recommendation that: 

The Office for Civil Rights should allow institutions to conduct continuous 
interest surveys on a regular basis as a way of (1) demonstrating compliance with 
the three-part test; (2) allowing schools to accurately predict and reflect men's and 
women's interest in athletics over time, and (3) stimulating student interest in 
varsity sports. The Office should specify the criteria necessary for conducting such 
a survey in a way that is clear and understandable. 43 

The Commission also recommended that: "The Office for Civil 
Rights should study the possibility of allowing institutions to 
demonstrate that they are in compliance with the third part of the 
three-part test . . . by the interest levels indicated in surveys of 
prospective or enrolled students at that institution."44 

The Commission had heard numerous complaints from college 
administrators about the Three-Prong Test. Many administrators told 
the Commission that because the guidance concerning Prongs Two 
and Three was so ambiguous, the proportionality prong was the only 
meaningful test.45 Indeed, witnesses testified to the Commission that 

40. Id. at 1. 
41. Id. at 3. 
42. Id. 
43. Id. at 38 (emphasis omitted) (Recommendation 18). Recommendation 18 was not 

adopted unanimously by the Commission. Id. at 59. It was adopted by an 8-5 vote (the 
closest vote of all the Commission's recommendations). Id. • 

Those Commissioners opposed to this recommendation believe that allowing 
interest surveys may prevent future progress in providing opportunities for 
women because offering opportunities regardless of interest may encourage 
participation even where none currently exists. They felt that any use of interest 
surveys shquld be limited to demonstrating compliance with the third part of the 
three-part test. They also faulted the recommendation for not taking into 
consideration the effect of historical patterns of discrimination on women's 
interest in athletics. 

Id. at 38. Consistent with their dissenting votes, some of the Commissioners have stated 
their opposition to use of the Model Survey. See Erik Brady. Ex-members of Title IX Panel 
Urge Against Use of Surveys. USA TODAY, Oct. 17, 2005, available at 
http://www. usatoday .com/sports/college/other/2005-10-17-title-ix_x.htm. 

44. 2003 COMMISSION REPORT, supra note 15, at 39 (Recommendation 19). 
Recommendation 19 was adopted unanimously by the Commission. Id. at 59. 

45. Id. at 23. 
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attorneys and consultants had told them that "the only safe way to 
demonstrate compliance with Title IX's participation requirement is to 
show that they meet the proportionality requirement [in Prong One] of 
the three-part test."46 The Commission concluded that: 

There should be an additional effort to designate [Prongs] two and three as safe 
harbors along with [Prong] one. For attorneys and consultants, the easily 
quantifiable nature of the proportionality test, requiring as it does simple data and 
a clear mathematical formula, may make it more likely to be favored as a means of 
establishing compliance.47 

In the 2003 "Further Clarification of Intercollegiate Athletics 
Policy Guidance Regarding Title IX Compliance," issued by the OCR 
in July 2003 following its review of the Commission Report,48 the OCR 
foreshadowed the issuance of the Additional Clarification, noting: 

In order to ensure that schools have a clear understanding of their options for 
compliance with Title IX, OCR will undertake an education campaign to help 
educational institutions appreciate the flexibility of the law to expl_ain that_ each 
prong of the test is a viable and separate means of compliance, to give practical 
examples of the ways in which schools can comply, and to provide sch,ools with 
technical assistance as they try to comply with Title IX.49 

II. THE 2005 ADDITIONAL CLARIFICATION. 

On March 17, 2005, the OCR sought to clarify the matter of 
compliance with Prong Three by publishing an "Additional 
Clarification."50 Most notably, this publication describes a model 
interest survey, which the OCR refers to as the "Model Survey," that 
can be administered to an undergraduate stuc!-ent poP.ulation in order 
to determine the existence or non-existence of students' "unmet 
interest" in participating in intercollegiate athletics, one component of 
the Prong Three determination under Title IX. Further, the 
Additional Clarification states that the "OCR will presume that [the 
data collected from] the Model Survey is an accurate measure of 
student interest, absent other direct and very persuasive evidence of 
unmet interest sufficient to sustain a varsity team,"51 if it is 
administered in accordance with the OCR's recommendations. The 

46. Id. 
47. Id. at 24. 
48. See 2003 FURTHER CLARIFICATION, supra note 6. 

49. Id. 
50. The Additional Glarification was published along with a "User's Guide" that 

further explains the Model Survey and a ''Technical Manual" that pro.ides the statistical 
analysis that is the basis for the Model Survey and the User's Guide. See ADDITIONAL 
CLARIFICATION, supra note l, at 3. 

51. Id. at 6. 
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Additional Clarification also provides that, if the Model ·survey is 
properly administered, a student's failure to respond to it can be 
considered evidence that he or she actually lacks "interest" as 
contemplated by Prong Three. Thus, if Model Survey results 
demonstrate a lack of student interest in additional athletic offerings 
- including through nonresponses to the Survey - the school will be 
considered by the OCR to be within a demonstrable Prong Three "safe 
harbor."52 

.The Model 'survey and the OCR's deference to its results 
appear to be the most important developments offered by the OCR in 
the Additional Clarification. With the Model Survey as its 
centerpiece, however, the Additional Clarification also reorganizes and 
focuses the OCR's pre-existing and vague Prong Three guidance to 
create a concise and practical roadmap to compliance with each 
element of Prong Three that schools can follow with confidence. 53 

The Additional Clarification is intended to address, in part, the 
long-standing concerns that institutions have voiced to the 
Coiµmission and others54 about the lack of guidance as to how to. 
comply ·with Prong· Three. 55 To this end, the OCR restates in the 
Additional Clarification that: 

[A]n institution will be found in compliance with !Prong Three] unless there 
exists a sport(s) for the underrepresented sex for which all three of the following 
conditions·are met: • 

a. Unmet interest sufficient to sustain a varsity team in the sport(s); 

b. Sufficient ability to sustain an intercollegiate team in the sport(s); and 

c. Reasonable expectation of intercollegiate competition for a team in the 
sport(s) within the school's normal competitive region. 

. . . When o_ne or more of these conditions is absent, a school is in compliance 
with !Prong] three. It follows that schools are not required to accommodate the 
interests and abilities of all their students of the underrepresented sex or to fulfill 

52. Id. at 7. 
53. Id. at 3. 
54. Id. at 2; 2003 COMMISSION REPORT, supra note 15, at 38-39. 
55. According to the Additional Clarifica'tion, "[b]ased on the OCR's experience 

investigating the three-part test and the fact that the OCR has not investigated the vast 
majority of recipient institutions, OCR believes that institutions may be uncertain [prior fo 
the Additional Clarification] about the factors OCR considers" under the Third Prong. 
ADDITIONAL CLARIFICATION, sztpra note l, at 2. 

0 
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every request for additions of new varsity teams or elevations of particular club 
sports to varsity status[, unless all three conditions are present for a given sport].56 

A. Exploring Prong Three's Test 

15 

To measure compliance with this test (and as explained in 
greater detail throughout the sub-parts. to this Section II.A), the OCR 
will first look to see whether there is demonstrable interest among 
students of the underrepresented gender capable of competing at the 
intercollegiate level in a sport that the school does not presently offer. 
The burden of proof is .on the OCR to demonstrate this unmet 
interest.57 This is where the Model Survey can be dispositive -if the 
Model Survey responses demonstrate insufficient unmet interest, the 
OCR will not conduct a compliance review of the school. 

If unmet interest is demonstrated in a given sport, however, • 
the school must then take-steps to determine whether the interested 
students actually have the ability to compete at the collegiate level 
and whether such interest and ability is sustainable over time, 
presumably over a number of years. This second-step analysis is 
subjective, but it is a necessary step in determining whether a school 
is Prong Three compliant once unmet interest is demonstrated. 

If this second-step analysis suggests sufficient interest and 
ability among student-athletes of the underrepresented gender to 
sustain a team, the OCR will look at competitive opportunities in the 
school's geographic region to see whether implementation of a new 
team is practical.. 

The importance of -this three-step procedure is that, if the 
OCR's relatively clear guidance is followed - specifically, use of th~ 
Model Survey to determine· interest and use of the Additional 
Clarification's guidance to evaluate the two additional Prong Three 
elements in good faith - a school can largely monitor its own 
compliance efforts with assura'nce that the OCR will defer to the 
school's decisions, absent direct and very persuasive evidence contrary 
to the school's determinations. 

56. ADDITIONAL CLARIFICATION, supra note 1, at 4. Note that this test is not new; 
these same factors appeared in the 1979 ·Policy Interpretation, supra note 3, the 1996 
CLARIFICATION, supra note 6, and were cited by the 1993 Cohen court in its Prong Three 
analysis, see Cohen v. Brown Univ., 991 F.2d 888 (1st Cir. 1993), aff'd in part and reu'd in 
part, 101 F.3d 155 (1st Cir. 1996). 

57. ADDITIONAL CLARIFICATION, supra note l; at 4. The burden of proof has always 
been on the government since the 1979 Policy Interpretation. "The Department would 
[have) the burden of demonstrating that the institution was actually engaged in unlawful 
discrimination." 1979 Policy Interpretation, supra note 3, at 71,414. 
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1. Step One: Unmet Interest Sufficient to Sustain a Varsity Team in a 
Sport 

The M0del Survey was designed specifically to measure 
whether sufficient unmet interest exists among the underrepresented 
gender to sustain a varsity team. 58 

Student interest surveys have always been part of the Title IX 
compliance landscape. Nearly two-thirds of the schools investigated 
by the OCR between 1992 and 2002 (86 out of 130) sought to 
demonstrate their compliance with Title IX under Prong Three.59 Of 
these, approximately three-fourths of the institutions (67 out of 86) did 
so by means of a student interest survey. 60 These surveys varied 
widely in substance and technique, but ~hey were often helpful and 
sometimes persuasive in demonstrating a schoo.l's compliance with 
Title IX. 61 . 

The OCR charged the National Center for Education Statistics 
(NCES)62 and the Natiol\al Institute of Statistical Sciences (NISS)63 

with _conducting a historical analysis of the use of surveys in its case 
files and designing a streamlined, model survey based on the best 
practices and collective learning of the various schools over the last 
decade of Title IX enforcemei:J.t.64 NCES and NISS then drafted the 
User's Guide and Technical Manual, respectively, to "discuss the 
effective and problematic elements of [the] survey instruments" used 

58. ADDITIONAL CLARIFICATION, supra note 1, at 5. 
~9. USER'S GUIDE, supra note 16, at 3. 
60. Id. 
61. The contents of these various survey instruments are discussed and analyzed at 

length in the so-called "Technical Manual" p_ublished by individuals working for the 
National Institute of Statistical Sciences. See ALAN F. KARR & AsHISH P. SANIL, TITLE IX 
DATA COLLECTION: TECHNICAL MANUAL FOR DEVELOPING THE USER'S GUIDE (Nat'l lnst. of 
Statistical Sciences, 2005) [hereinafter TECHNICAL MANUAL]. 

62. The User's Guide describes the NCES as: 
[T]he primary federal entity for collecting, analyzing, and reporting data related 
to education in the United States and other nations. It fulfills a congressional 
mandate to collect, collate, analyze, and report full and complete statistics on the 
condition of education in the United States; conduct and publish reports- and 
specialized analyses of the meaning and significance of such statistics; assist 
state and local education agencies in improving their statistical systems; and 
review and report on education activities in foreign countries. 

USER'S GUIDE, supra note 16, at ii. 
63. "NISS was established in 1991 by the national statistics societies and the 

Research Triangle universities and organizations, with the mission to identify, catalyze 
and foster high-impact, cross-disciplinary research involving the statistical sciences." 
NISS Horne Page, http://www.niss.org (last updated Nov. 22, 2005). 

64. USER'S GUIDE, supra note 16, at 2. 
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by the schools.65 According to the OCR, a s published in the Additional 
Cla rification: 

NCES's exper t statisticians carefully designed the web-based Model Survey, after 
extensive analysis of the 57 survey insti:uments, to effectively measure student 
interest in a simple, straightforward manner. T he Model Survey is an unbiased, 
standardized methodology that maximizes the possibilities of obtaining correct 
information and facilitating responses. It effectively captures information on 
interest, experience, and self-assessment of ability across multiple sports, while not 
unnecessarily complicating responses with superfluous or confusing questions.66 

a. How the Model Survey Works 

The OCR's representation that the Model Survey measures 
stude nt interest in a "simple, straigh tforwa rd ma nner" seems to be 
accurate. The computer-based Model Survey consists of only eigh t 
screens, and not all respondents need to proceed through all eigh t 
screens. As descr ibed by the NCES : 

Screen 1 introduces the survey and informs respondents of the purposes of the 
census, provides an explicit confidentiality statement, and provides an explanation 
of the structure of the instrument. 

Screen 2 requests four items of demographic information-age, year in school, 
gender, and whether the student is full-time. The dropdown boxes and radio 
buttons constrain responses to those allowed by the institution conducting the 
census. 

Screen 3 explains the next set of ques tions- on athletic experience, 
participation, and ability. It a llows respondents with no interest in future 
participation in athletics to so indicate and complete the instrument without 
having to view any of the other screens. • 

Screen 4 of the proposed instrument is reached only by respondents who wish 
to enter information concerning athletic experience, interests, and abilities. It lists 
the responses that will be allowed when the information is requested (on screen 6), 
and contains a neutral statement of the burdens and benefits associated with 
participation in intercollegiate athletics . . . . 

Scr een 5 allows respondents- who wish to ente r information concerning 
athletic experience, interests, and abilities lo select the sports for which they wish 
to prouide information. . The purpose of th.is is to reduce the sii.e and complexity of 
screen 6 , on which the information is actually entered. Only those sports selected 
on screen 5 are listed on screen 6 . . .. 

65. ADDITIONAL Cw\.RlflCATION, supra note I, at 3. 
66. Id. at 5. As stated above, s ixty-seven institutions demonstrated their compliance 

under Prong Three by means of a student inte res t survey between 1992 and 2002. 
"Detailed data were available on three-fourths of these (student interest! surveys (52 of the 
67)." USER'S GUIDE, Sllprll note 16, at 6. 'T'he OCR-commissioned analys ts reviewed the 
fifty-two survey instruments used in OCR c:ises plus five adclitional survey instruments 
used by other institutions for a total of fifty -seven survey instruments. See ADDITIONAL 
CLARWICATION, s11pm note l , a t 3; USER·s GUll)F:, supra note 16, ,,t 8. 
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Screen 6 is where actual information regarding experience, current 
participation, interest in future participation, and self-assessed ability is entered .. 
. . The allowable responses, which are constrained by radio buttons that also 
prevent multiple responses, are as follows: 

F~r experience at the high school level, "Recreational," "Intramural," "Club," 
"Junior Varsity" and "Varsity." 

For current participation, "Recreational," "Intramural," "Club" and "Varsity." 

For interest in future participation at the institution: "Recreational," 
"Intramural," "Club" and "Varsity." 

For ability: "Yes, I have the ability" and "No, I would need to develop the 
ability." 

The reason for inclusion of four separate categories is that a determination of 
interest and ability is related to the pattern of response across these categories. 
For example, to determine the number of students of the underrepresented sex 
with interest and ability in a varsity sport, the students to be counted could be 
those who express an interest in future participation at the varsity level, indicate 
that they have the ability to do so, and have current or high school experience 
beyond the recreational level . . . . • 

Screen 7 offers respondents the opportunity for comments or ·other feedback, 
asks them to click a button to record their responses, and thanks them for 
participating. 

Screen 8 is a pop-up screen that appears1 onJy·for full-time students_ of the 
underrepresented sex who have expressed an interest and ability to participate at 
a higher level. It lists the sport(s) in which the student has indicated an ability and 
interest in future participation, and asks th~ student to provide contact 
information if the student wishes to be contacted by the athletics department ·or 
some other organization in the university with respect to her interests. The 
student can exit this screen without providing the requested information- by 
indicating that she does not wish to be contacted. 67 

b. Administering the Model Survey to Ensure the OCR's Deference 

The OCR offers institutions using the Model Survey significant 
procedural advantages if - but only if - they administer the Model 
Survey consistently with the OCR's recommendations. 

The burden of proof is on OCR (in the case of an OCR investigation or 
compliance review), or ·on students (in the case of a complaint filed with the school 
under its Title IX grievance procedures), to show by a preponderance of the 
evidence that the institution is not in compliance with [Prong] three.68 

67. USER'S GUIDE, supra note 16, at 13-14; see also id. at 15-22. Respondents 
selecting the "no interest" option on Screen 3 are deemed to have no interest in 
participating in college athletics for purposes of Prong Three analysis. ADDITIONAL 
CLARIFICATION, supra note l, at 5. 

68. ADDITIONAL CLARIFICATION, supra note l, at 4; see also supra note 57. 

0) 
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If the Additional Clarification is diligently followed, the OCR "will 
presume that Model Survey results indicating lack of interest 
sufficient to sustain a varsity team are evidence of such actual lack of 
interest, and an institution will therefore be determined to be in 
compliance with" Prong Three, so long as the Model Survey is properly 
administered.69 Further, 

[S]chools may assume that nonresponse to the census indicates an actual lack of 
interest if all students have been given an easy opportunity to respond to the 
census, the purpose of the census has been made clear, and students have been 
informed that the school will take nonresponse as an indication of lack of 
interest. 70 

The presumption that responses from a properly-administered 
Model Survey accurately measure student interest - or lack of interest 
- can only be overcome "if OCR finds direct and very persuasive 
evidence of unmet interest sufficient to sustain a varsity team, such as 
. . . a recent, broad-based petition from an existing club team for 
elevation to varsity status."71 "Where the Model Survey shows 
insufficient interest to field a varsity team, OCR will not conduct a 
compliance review" of that institution's Title IX compliance efforts,72 

although OCR is required to investigate any complaint of 
discrimination brought to its attention.73 

Proper administration, according to the OCR, includes: (i) 
administering the Model Survey "periodically to permit schools to 
identify developing interests;" (ii) "ideally" providing it to "all full-time 
undergraduates;" (iii) administering it "in a manner that is designed 
to generate high response rates;" and (iv) "include in the census at 
least the full list of sports recommended in the Model Survey ."74 

i. "Periodically" Administering the Model Survey 

The Additional Clarification does not specify how often the 
Model Survey should be administered, other than to suggest that it 

69. ADDITIONAL CLARI flCATION, stLpra note 1, a t 7. 
70. Id. a t 6 (e1nphasis added): see also icl. a t 7; USER'S G UIDE, su.pra note 16. a t 12. 

71. A DDITIONAL CLARIFICATION, S!tpra note 1. a t 7. As discussed be low in Section 
lll.8.2 .. t he creation of such a petition is always a via ble option for a group seek ing to 
compel a school to s ta rt a new sports team. Since these pe titions may be created wi th or 
without the impe tus of a s urvey, they should not be seen as a deterre nt to administering 
the Model Survey. 

72. /cl. at 7•8. 
73. lei. a t 8 n . 14: see a lso 1979 Policy Inte rpretation, s u pra note 3 (citing 45 C.F.R. § 

80.7(b) (2004)). 
74. ADDITIONAL C LAIH F'ICATION, supra note 1, a t 6•7; see also USER'S G UIDE, supra 

note 16, a t 12. 
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occur "periodically."75 As no definition of "periodically" is provided, it 
is likely that administration biannually is sufficient.76 Indeed, the 
User's Guide suggests that less frequent surveying may be 
appropriate for certain schools: 

A survey of the entire undergraduate student body that generates high response 
rates and demonstrates that the interests of the underrepresented sex are fully 
accommodated might serve for several years if the demographics of the 
undergraduate population at the institution are .stable and if there are no 
complaints from the underrepresented sex with regard to a lack of athletic 
opportunities.77 

ii. Administering the Model Survey to all Undergraduates 

The OCR recommends administering the Model Survey as "a 
census whereby the Model Survey is provided to all full-time 
undergraduates,"78 rather than to a sample of students. As discussed 
further below, the OCR determines the existence of sufficient Prong 
Three interest based on the absolute number of Model Survey 
responses indicating athletic interest, rather than on the relationship 
that the number of such responses bears to the number of students 
surveyed. The ability to accurately extrapolate sample survey data to 
determine the number of interested students with precision would be 
compromised by "issues associated with sample surveys: selection of 
the sampling mechanism, selection of the sample size, and calculation 
of sampling error."79 

Although the OCR does not permit a school flexibility to survey 
only a sample of students, if the school wishes to have the benefit of 
OCR deference to the school's Model Survey results,80 the Additional 
Clarification does give schools the optiqn of only surveying all 
students of the underrepresented gender.81 Such an approach, 
however, would seem more difficult to administer, as the school would 
need to segregate its list of enrolled students based on gender to 
restrict access to the survey to a subset of the undergraduate student 
body. Further, such an approach might project an indifference to the 

75. ADDITIONAL CLARIFICATION, supra note l, at 6. 
76. Id. By its use of the word "periodically" rather than "annually", the OCR likely 

intended tci convey that annual administration of the Model Survey is not required. A 
school may elect, however, to survey its students annually in order to have .more timely 
information on developing student interest. 

77. USER'S GUIDE, supra note 16, at 11. 
78. ADDITIONAL CLARIFICATION, supra note l, at 6. 

79. USER'S GUIDE, supra note 16, at 10. 
80. ADDITIONAL CLARIFICATION, supra note 1, at 7. 

81. Id. at 6. 

0 
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interests of the overrepresented gender82 and would forego the 
opportunity to collect potentially useful data that could help an 
athletic department track students' athletic interests and, thereby, 
allocate its resources more efficiently. 

The OCR does not approve colleges administering the Model 
Survey to high school students as a way of determining interest. Such 
an application would inherently involve sampling, because the 
relevant high school student population served by a given institution 
is almost impossible to determine.83 It should be noted, however, that 
"[w]hen determining whether an institution is fully and effectively 
accommodating the interests and abilities of its students of the 
underrepresented sex, OCR considers the interests and abilities of 
currently enrolled students, as well as students who have been 
admitted."84 The OCR also does not require the surveying of part-time 
students.85 

111. Administering the Model Survey in a Manner Designed to 
Generate High Response Rates 

The OCR requires that the Model Survey be administered "in a 
manner that is designed to generate high response rates."86 The OCR 
will assume that nonresponses to the Model Survey are indicative of 
lack of interest only "if all students have been given an easy 
opportunity to respond to the census, the purpose of the census has 
been made clear, and students have been informed that the school will 
take nonresponse as an indication of lack of interest."87 

The Additional Clarification provides two examples of Model 
Survey dis tribution methods that are designed to generate high 
response rates. First, the OCR suggests that the Model Survey may 
be adminis tered "as part of the registration process whereby s tudents 

82. S ee, e.g., USER'S GUIDE, supra note 16, a t 10-11. 
83. Id . at 10. 
84. ADDITIONAL CLARl~'ICATION, .mpm note l , at 3 n.6 (emphasis added). 
85. Id. a t 6 n.11. Theore tically, only t hose s tudents eligible to compete at th e 

intercollegiate level, as determined by the go,ve rnin g athletic association. would need to be 
surveyed, as ine ligible s tude nts would lack the a bility to compete. Isolating ineligible 
studen ts out of the s urvey population , however , may be difficult administra t ively, 
especia lly if s uch a n exercise delves into ana lyses of stude nts' acade mic stand ing. S ee 
T ECHNICAL i'vlANUAL, s u.pra note 61 , at 49. 

86. ADDITIONAL CI..ARIFICATION. s11.pra note 1, :it 7: see also USER'S GUIDE, snprn 
note 16, at 12. 

87. ADDITIONAL CLARIFICATION, supra note 1, at 6. Presumably, the OCR's 
description of the Model S urvey, provided in the User's Guide in connection with Screen I 
of the Model Sur vey, is s ufficient. USER'S GUIDE, wpra note 16. a t 15. 
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must complete or actively• bypass the Model Survey to register for 
courses."88 

The Additional Clarification also acknowledges that a school 
may administer t4e Model Survey to its students by "send[ing] an 
email to the entire target population that includes a link to the Model 
Survey."89 If this method is used,. however, the OCR requires that "the 
school [have] accurate email addresses, [that] students have .aCC!;!SS to 
email, and [that] the school [take] reasonable steps to follow-up with 
students who do not respond."90 The Additional Clarification does not 
give further guidance about what follow-up efforts would satisfy the 
OCR's requirement that the Model Survey be administered in a 
manner to generate high response rates.91 The OCR does not require 
that a properly-administered Model Survey actually . generate any 
minimum response rate: "[a]lthough rates of nonresponse may be high 
with the email procedure, under these conditions [of proper Survey 
administration, including some level of follow-up], OCR will interpret 
such nonresponse as a lack of interest."92 

88. Id. at 7. 
89. Id. 
90. Id. 
91. Id.; see also USER'S GUIDE, supra· note 16, at 12. The reasonable follow-up 

requirement is imprecise. A school that wishes to avoid any questions about the adequacy 
of its follow-up efforts might affirmatively contact (beyond the initial email) any students it 
might expect to be interested in competing intercollegiately in 1:1 sport not presently offered 
at the varsity level, such as those presently participating on the school's preexisting club or 
intramural teams, A school can easily publici7;e the existence of the Model Survey among 
such already cohesive units by sending follow-up email(s) to the students on such teams or 
by contacting their teams' co~ches or administrators. Schools should strive, though, to be 
even-handed in their follow-up efforts. Disparate treatment may lay the case for a 
statutory Title IX violation or a constitutional violation for public schools subject to the 
Fourteenth Amendment's equal protection clause. The Additional Clarification does not 
purport to provide safe harbor status to constitutional or state-law violations. ADDITIONAL 
CLARIFICATION, supra note 1, at 1 n.1. Thus, a school may instead opt to send follow-up 
email(s) to all students. 

92. ADDITIONAL CLARIFICATION, supra note 1, at 7. A low response rate does not, per 
se, raise Title IX concerns. A small gross number of positive Moi;lel Survey responses -
perhaps ten to fifteen students for a sport with a limited roster like basketball among 
thousands of s.tudents within the Survey population - will obligate a school to take steps to 
further explore whether it needs to add the desired sport. See ·discussion infra Section 
II.A.Le. The responses (or nonresponses) of the overwhelming majority of Survey-takers 
who lack the ability or the interest to compete at the intercollegiate level are not relevant 
under a strict Title IX analysis, as a school could not be required to establish an 
intercollegiate team for their benefit. See, e.g., ADDITIONAL CLARIFICATION, supra note 1, 
at 4, 10-11. Indeed, this has been the case since the original 1979 Policy Interpretation: 
"As explained in the Policy Interpretation, OCR requires that the assessment of students' 
interests and abilities use 'methods [which] are responsive to the expressed interests of 
students capable of intercollegiate comp~titions who are members of an underrepresented 
sex.' " Id. at 4-5 (emphasis added) (citing 1979 Policy Interpretation, supra note 3, at 
71,417). Further, the "surve:I'. nonresponse bias" suggests that those most likely to benefit 

I 
I 

OI 
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Critics of the Additional Clarification - including the NCAA -
have expressed skepticism about the reliability of the Model Survey to 
determine athletic interest if it is distributed via email, contending 
that participation in email surveys is inevitably- spotty, leading to 
unreliable results.93 Such critics fear that low response rates, when 
accepted as an indication of lack of interest, will be construed as an 
apparent - and misleading - lack of interest in sports by women, 
which the OCR will nevertheless accept as conclusive evidence that a 
school does not need to further accommodate their athletic interests.94 

OCR's premise, however, appears to be that if students have 
access to a nd are properly informed about the Model Survey -
including the purpose of the Survey and the fact that the school will 
interpret a nonresponse as an indication of lack of interest95 - then it 
is appropriate to conclude that a potential student-athlete not 
interested enough to respond to a survey would not be interested in 
making the significant commitment needed to compete in an 
intercollegiate varsity sport.96 If a school employing the email method 
fails to properly publicize the Model Survey, fails to make it readily 
available, or fails to take "reasonable steps to follow -up" with those 

from a survey are the ones most likely to respond to it. See, e.g., TECHNICAL MANUAL, 
supra note 61, at Ch. 5. The Model S urvey serves as a direct conduit for varsity-caliber 
athletes to be heard about their athletic interests, giving them the self-interest to want to 
respond. 

93. See, e.g., Press Release, NCAA, Statement from NCAA Pres ide nt l\lyles Brand 
Regarding Department of Education Title IX Clarification Mar. 22, 2005, available at 
http ://www2. ncaa. org/media_and_even ts/p ress_room/2005/m arch/20050322_bra nd_stm n t_ 
titleix_survey.html. 

94. See, e.g., National Women's La w Cente r, Bush Administration Covertly Attacks 
Title [X by Weakening Athletics Policies, Apr . 5, 2005, http://www.nwlc.org/details.cfm? 
id=221 l&section=infoce nter: Womenssportsfoundation.org, Department of Educati-On 
Creates Hu.ge Title IX Compliance Loophole: The Foiuulation Position, June 16, 2005, 
http://www. worn e nssportsfound a tio n.org/cgi-bi n/iow a/iss ucslrig h ts/a rt icle. html ?record= 
1009; Save Title IX, Questions and Answers on the Departme nt of Education's 
"Clarification" of Title [X Policy, http://www.savetitleix.com/questions.html Oast visi ted 
Dec. 29, 2005). 

95. ADDITIONAL CLARlf'ICATION, supra note I, at 6. 
96. See, e.g., USER'S GUIDE, supra note 16, at 18 ("[I]ntercollegia te athletics us ua lly 

requires [sic.} athletes to devote 20 hours of practice each week during the season , as well 
as individual regimens of training during the off-season. Athletes a re required to travel 
and occasionally miss classes."). Critics contend, however, that email survey response 
rates are consistently low, thus e nsuring that even interest among fema le athletes will not 
be accurately measu red. See generally, F'eminist Majority F'oundation Online, F'eminist 
Daily News Wire, Dept. of Education Weakens Title IX Complinnce Standards (or College 
Athletics, Mar. 23, 2005, http:f/www.feminist.org/ newslnewsbyte/ printnews.asp?id=8964; 
Save Title IX, supra note 94: Womenssportsfoundation.org, Loophole, s11pra note 94. 
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who do not respond, however, the OCR will not presume that the 
Survey responses are an accurate measure ofinterest.97 

If a mandatory response method is used (i.e., students are 
required to complete or actively bypass the Survey), the school will not 
be confronted with the nonresponse concerns and the follow-up 
obligations that surround the non-mandatory email approach. 
Accordingly, the mandatory method may be viewed by schools as the 
preferred method of administration. 

iv. Include all Sports in.the Model Survey 

The Model Survey must be .administered so as to give students 
an opportunity to express interest in "all varsity sports, including 
'emerging sports,' currently recognized by the three national 
intercollegiate athletic associatiQns to which most schools belong."98 

In addition to recognizing twenty-three championship sports, the 
NCAA "recognizes 7 'emerging sports' that are intended to provi(Je 
additional athletics opportunities to f~male stude;nt-athletes."99 The 
current list of NCAA sports is provided in the User's Guide in 
connection with Screen 5 of the Model Survey. 100 

v. Alternative Approaches to Interest Survey Administration 

Of course, a school is not obligated to implement the Model 
Survey- much less to follow the above procedures for implementation 
- even if it seeks to comply with Title IX through the Third Prong.101 

The Additional Clarification seeks to preserve schools' discretion to 
run their athletic departments in any non-discriminatory manner that 
they choose.102 But failure to use the Model Survey as part of an effort 
to demonstrate compliance with the Third Prong of Title IX has 
additional risk because student interest would then have to be gauged 
by some other method that does not enjoy the benefit of the OCR's 
deference. For example, if a.school uses a census other than the Model 

97. ADDITIONAL CLARIFICATION, supra note l, at 6. 
98. Id. at 7. The national intercollegiate athletic associations referred to are the 

National Collegiate Athletic Association (NCM), the National Association of 
Intercollegiate Athletics (NAIA), and the National Junior College Athletic Association 
(NJCAA). See, e.g., THE OFFICIAL NCAA WEBSITE, http://www.ncaa.org/about/ 
champs.html (explaining that the NCAA administers eighty-eight championships in 
twenty-three sports for its member institutions). 

99. USER'S GUIDE, supra note 16, at 13. 
100. Id. at 19. 
101. See ADDITIONAL CLARIFICATION, supra note l, at 8 (stating that "surveys of this 

kind are only one method by which a school may obtain data on its students' interests"). 
102. Id. 

0 

0 
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Survey, the OCR will need to evaluate such census for reliability 
equivalent to the Model Survey and for compliance with the four 
factors for proper Model Survey administration discussed above.103 

Further, if a school does not use the Model Survey or an equivalent 
census, the results of any other survey tool will not be considered by 
the OCR as adequate to measure student interest. "Instead, OCR will 
look to a broader range of factors drawn from previous OCR guidance 
on the three-part test in determining whether the school has 
accurately measured student interest."104 

Thus, use of any survey tool other than the Model Survey 
appears to forego the benefit of OCR deference and the presumption of 
accuracy that use of the Model Survey provides. 

c. Objectively Determining Whether Unmet Interest has been 
Demonstrated 

After the Model Survey is administered, the school must 
determine whether the gross number of positive responses collected 
from the Model Survey for a given sport exceeds the level of requisite 
interest that the school has determined to be necessary for a new 
varsity team.105 Unlike many components of Prong Three, this 
component involves a relatively objective exercise. 

The number of positive responses that would comprise 
requisite unmet interest should not be difficult for a school to 
establish.106 The User's Guide offers the following example: 

An operational formulation of the proble m is as follows: There a re a minima l 
number of team members necessary to "fie ld" a team in the given sport. The 
ins titut ion must specify this number. l t depends on the spor t a nd possibly 
conte xtua l factors. For instance, a basketba ll team cannot play with fewer than 
five players, but this is not the minima l number of players needed for basketball. 
I ns tead, the minimal number is presuma bly in the range 10- 15. NCAA or other 
associa tion rules may provide other bounds for t he n umber of players, but 
preva iling values in the confe rence to which the institution belongs are a lso 
relevant.107 

103. Id . 
104. Id. a t 9 (punctuation omitted). 
105. The Additiona l Cla rification does not ma ndate tha t a school determine the 

numbe r of a thletes necessary to fie ld a team prior to conduct ing the Model Survey, 
a lt hough this would seem preferable from the s ta ndpoint of establish ing the credibili ty of 
the school's complia nce processes. See discussion infra Sect ion 11.A.2, for a discussion of 
how the OCR is more likely to defer to a school's decis ions if t hey a re made pursuan t to a 
predeterm ined process designed to ma ximize t he cha nces of ach ieving neutrality in the 
resul ts. 

106. USER'S GUIDE, supra note 16, a t 2-1. 
107. I d. at 9. 
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The OCR recognizes that practical factors involving particular 
sports may change the calculation of the minimum number of 
participants needed.108 , When evaluating the minimum number of 
athletes needed, the OCR "may consider factors such as: rate of 
substitutions, caused by factors such as intensity of play or injury; 
variety of skill sets required for competition; and effective practices for 
skill development."109 Further, the OCR will defer to athletic 
administrators' decision~ as to the minimum number of positive Model 
Survey responses that will be .deemed to show requisite interest for 
each sport: 

Athletic directors and coaches for a p·articular sport will generally have the 
experience with the mechanics and realities of operating a team to determine the 
impact of these factors and decide the number of students needed to establish 
teams by sport. In general, OCR defers to decisions of the athletic directors and 
coaches.110 

Once a school sets its minimum number of participants for 
each sport, then it simply counts the number of positive responses to 
determine whether the Model Survey· indicates sufficient unmet 
interest.m Unless a student selects on Screen 6 that her "interest in 
future participation at the institution" is at the ''Varsity" level,112 her 
survey response will not count towards the requisite number of 
positive responses. The Model Survey also requires students to 
provide a self-assessment of their level of ability. Here, too, the OCR 
will defer to the Model Survey's results: "OCR will presume that a 
student's self-assessment of lack of ability to compete at the 
intercollegiate varsity level in a particular sport is evidence of actual 
lack of ability."113 

108. ADDITIONAL CLARIFICATION, supra note 1, at 11. 
109. Id. (punctuation omitted); see also id. at 11-12 (discussing further the factors 

used to determine the minimum number of athletes). 
110. Id. at 11. Although not mandated by the OCR, this requisite number should !Je 

selected by the school ahead of time to avoid any inference that it was influenced by the 
survey results. 

111. See, e.g., USER'S GUIDE, supra note 16, at 24. 
112. See id. at 14. 
113. ADDITIONAL CLARIF.ICATION, supra note 1, at 10. This is a somewhat s~rprising 

declaration of deference considering the OCR's suggested phraseology about ability in the 
Model Survey. Screen 6 of the Model Survey does not give students an option to honestly 
declare that they lack the ability to compete at the collegiate level. Rather, the only 
options with regard to ability are ''Yes, I have the ability" and "No, I wouid need to develop 
the ability." USER'S GUIDE, supra note 16, at 20. The O8R expressly contemplates-that 
athletes may be able to develop the ability to compete at the collegiate level: 

[A] lack of experience or limited experience in a particular sport does not 
necessarily indicate the inability to compete in a particular sport at the 
intercoliegiate level. For example, a student may have athletic skills, gained 

() 

0 
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Only if the properly-administered Model Survey results 
evidence that sufficient varsity-level interest exists among those in 
the underrepresented gender with the self-declared ability to compete 
intercollegiately in a sport not currently offered by the school must the 
school then take additional steps under the second part of the Prong 
Three analysis. 

2. Step Two: Sufficient Ability to Sustain an Intercollegiate Team in a 
Sport 

Conducting the Model Survey is the first, and potentially 
dispositive, step under the OCR's recommended approach to Prong 
Three compliance. If, after proper administration of the Model Survey 
to the entire student body, requisite interest is not demonstrated in 
any sport not currently offered to the underrepresent~d gender, then 
the school can have a high degree of comfort that it is in compliance 
with Title IX under Prong Three.114 

If, however, requisite interest is demonstrated in a given sport, 
that, without more, does not mean that the sport must be instituted 
on a varsity level. Upon finding such requisite interest, the school 
would then proceed to the second step of the Prong Three test to 
assess whether those with interest in fact have sufficient ability to 
sustain an intercollegiate team. 115 The Additional Clarification makes 
clear that this "assessment process" is a sepa rate and independent 

from exper ience in other sports, which are fundamental to t he particular sport in 
which the student has expressed an interest. 

ADDITIONAL CLARIFICATION, supra note I , at 10. Yet, the OCR will apparently a llow 
Survey results falling into this category to evidence lack of ability for purposes of analyzing 
Model Survey data at this stage. 

While cha nging Screen 6 to allow a third option for self-assessment of ability might be 
helpful (such as "No, I do not have the ability"), such change might run the risk of drawing 
the OCR's review and losing the OCR's deference to the Survey's results, perversely for the 
same reasons outlined above. If a student lacks experience in a sport but has sufficient 
athle ticism to compete intercollegiately, s he may presume that she lacks ability and select 
such option on a Survey. By allowin~ a student to substitute her experience as a proxy for 
her ability, the OCR may see such a third option on Screen 6 as l:reating a certain bias in 
the results . 

In a ny event, students' self-appraisals of abi lity become secondary to the opinions of 
coaches during the "assessment process" of measuring abil ity under the Prong Three 
analysis, as discussed further in the next section, see also id. at 9-11; USER'S GUIDE, supra 
note 16, at 2'1, so the be nefits of a lte ring the Model Survey may not be worth the major, but 
remote, risk of losing the OCR's deference. 

114. ADDITIONAL CLARIF'ICATION, snpm note I, at 7-8. Such deference , of course, is in 
the absence of "'other direct and very persuasive evidence of unmet interest s ufficie nt to 
sustain a varsity team," id. at 6. such as "'[aj recent broad-based petition from a n existing 
club team for elevation to varsity status," id. at 6 n. 10. 

115. See, e.g., id. at 4. 
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step in a Prong Three analysis. "Schools are not required to create a 
varsity team or elevate a club team to intercollegiate varsity status 
unless there are a sufficient number of interested students that have 
the ability to sustain an intercollegiate varsity team."116 

Students' self-appraisals of ability in their responses to the 
Model Survey serve only to begin the analysis relating to ability.117 

Although • the Model Survey "effectively captures information on 
interest, experience, and self-assessment of ability,"118 the Additional 
Clarification ultimately leaves to the school the qualitative 
determinations related to whether such ability reaches the level 
necessary for intercollegiate competition and whether such interest 
and ability is sustainable over a period of time.119 

The opinions of coaches play a crucial role in determining 
whether interested students in fact possess the ability needed to play 
on the intercollegiate level. Further, the Addi~ional Clarification 
provides that "[b ]ecause athletic directors and coaches have unique 
expertise when assessing athletic ability, their assessments will be 
presumed to be valid, provided the methods used to assess ability are 
adequate and evaluate whether the students have sufficient ability to 
sustain an intercollegiate varsity team."120 

A schoofs assessment process under the second part of the 
Prong Three test may not differ significantly from the processes that 
would have been appropriate as _part of a pre-Model Survey effort to 
demonstrate compliance with Prong Three.121 The User's Guide 
suggests the following process by which a school may further assess 

116. • Id. at 10 (emphasis added). 
117. Id. Students' self-appraisals are of limited utility because they are confidential 

by default under the Model Survey. See, e.g., USER'S GUIDE, supra note 16, at 11, 15. 
Thus, a coach cannot connect a self-assessment to a given student unless that student opts 
to be contacted on Screens 7 and 8. See, e.g., id. at 21-22. 

118. ADDITIONAL CLARIFICATION, supra note 1, at 5. Further, the Model Survey 
cannot adequately measure sustai~ability of an intercollegiate sport in a given year. It 
serves no role in this part of the analysis until its cumulative results can be analyzed after 
a school has administered it over a number of yeaFs. 

119. See id. at 9-11. 
120. Id. at 9 (emphasis added). P.reser:vip.g the benefit of this presumption will be 

important to a school's success in• any OCR investigation. Although loss of this 
presumption, if the OCR were to determine that a school's assessment methods were not 
"adequate" or unbiased, should not, in theory, shift the burden of proof in an investigation 
from the OCR to the school, id. at 4, the burden would effectively shift since the OCR would 
not be equipped to prove that the assessed players are sufficiently talented and/or that 
their interest and ability is sustainable. Thus, a loss of the presumption would also 
effectively shift the burden to the school to prove that its assessment (which, in this 
hypothetical, would have already been deemed biased by the OCR) was nonetheless 
accurate. This would be a heavy burden that no school would wish to take on. 

121. See, e.g., id. at 9-11; 1996 CLARIFICATION, supra note 6, Pt. Three(b). 

0 

0 -- ) 
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the "ability to sustain" a new varsity team - including assessing 
whether the interest is sustainable and evaluating the abilities of the 
interested student-athletes - after a Model Survey evidences unmet 
interest: 

[A) next step might be for the institution to call a meeting of women students to see 
if there is enough interes t to field a team. A desirable practice in obtaining 
attendance at the meeting would involve both direct contact with those women who 
had self-identified and provided contact information through the survey, as well as 
advertising the meeting through flyers or a nnouncements in the campus pape r. 
Given sufficient turnout, coaches could then conduct tryouts to evaluate the ability 
of prospective athletes . An evaluation o f abili ty through a tryout would take 
precedence over a s tudent's self-appraisal of ability on a s urvey. 122 

During the tryouts, a school will likely want to maximize the 
transparency of its approach to assessing ability, in order to ensure 
that its impartiality cannot be questioned a nd to preserve the OCR's 
presumption of validity. For example, t he school could make clear 
before the tryouts what it will consider to be "varsity-level" ability. 123 

The school also could, for example, consult multiple individuals with 
experience coaching the sport to evaluate players' talents, rather than 
entrust t his discretionary decision to a single coach. Although the 
assessments of ability will necessarily be subjective, these measures 
(or others) s hould be considered "adequate" so as to improve the 
chances that the assessments will be respected by the OCR.124 

Recognizing the difficulty of assessing ability levels - let a lone 
of determining whether a showin g of requisite ability level among 
interested students is sustainable over the course of several years -
the OCR a lso allows for interim steps short of creating a new varsity 
team if a school suspects such a tea m might be required: 

Beca use OCR cons iders participation in club a nd intramural spor ts to be a n 
impor tan t indicator of interest and ability, schools tha t are unsure whether t he 
inte rests a nd abilities they ha ve measured will be sufficient to sustain a new 

122. USER'S GUIDE, supra note 16, a t 24. A school tha t. out of a n abunda nce of 
caution, wis hes to avoid a ny questions about whethe r the meeting was adequately 
publicized might sepa rately provide notice of the meeting to members of a ny e xis ting club 
or int ra mura l team in the sport. 

123. Perhaps a n athletic depa rtme nt mission s ta te me nt could declare that it aspires 
to be compet itive within its conference in every s port. S uch a school may see k LO assess its 
pote ntia l student-athletes by refere nce to the a bilit ies a nd credentials of student-a thle tes 
participating in tha t particula r sport at othe r schools within the region or confe re nce (with 
an allowance mnde for the fact tha t a s tart-up team may not be competitive in its firs t few 
seasons). Alternatively, an athle tic department may seek to define "'vars ity-level" a biJity 
by re ference to the rela tive ;ibilitics and credentials of its exis ting var~ity a thletes 
competing in other va rs ity progra ms , as compa rell to high school studen t-athletes (e.g., a 
college's vars ity a thletes a rc genera lly among the top ten percent of a ll h igh school athle tes 
in the sport). 

124. SPr i\DD!TtONAL CLARlr"ICATION. s1Lpm note I . at !). 
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varsity team are permitted - though not required - to create a club or intramural 
team to further assess those interests and abilities. . . . Just as an institution 
might conduct tryouts or hold organizational meetings after a survey or other 
initial assessment shows the potential interest and ability to create a new varsity 
team, an institution has the option to field a club or intramural tea:m for a 
reasonable period of time to further assess the depth and breadth of the interests 
and abilities of the participating athletes. However, this option must be exercised 
as only a part of the assessment process, using standards that apply equally to 
male and female athletes. Once a school completes the assessment process by 
concluding that there is sufficient interest and ability to support a .new varsity 
team, the school is under an obligation to create a varsity team within a reasonable 
period of time. 125 

This express endorsement of starting a club or intramural 
sport provides schools a way to verify the existence on campus of 
sustainable interest and ability. By monitoring the interest and 
ability levels of club or intramural participants, the school will be able 
to observe whether the requisite levels are sustainable over time. 
Wide fluctuations in these levels would likely provide a school a safe 
harbor if it decides against implementing a varsity team on the basis 
of a lack of sustainability. 

If the OCR's recommendations are followed, the OCR should, in 
an investigation, defer to the school's determinations.· If deference is 
for some reason not indulged, however, the OCR will consider multiple 
factors in addition to the coaches' assessments: 

When-OCR is required to make this determination, it may consider such factors as 
the following -: 

• the athletic experience and achievement - in interscholastic, club or 
intramural competition - of underrepresented students interested in 
playing the sport; 

• participation in other sports, intercollegiate or otherwise, that may 
demonstrate skills or abilities that are fundamental to the particular sport 
being considered; 

• self-assessment of ability to compete in a particular interscholastic varsity 
sport; 

• i,f the team has previously competed at the club or intramural level, 
whether the competitive experience of the team indicates that it has the 
potential to sustain an intercollegiate team; 

• tryouts in the particuhi.r sport in which there is an interest; 

• other direct observations of participation 'in the parficular sport being 
considered; and 

• opinions of coaches, administrators, and athletes at. the institution 
regarding whether interested students have the potential to sustain a 
varsity team.126 

125. Id. at IO-Ii. Note, however, what constitutes a "reasonable amount of time," id., 
is not defined. 

126. Id. at 10. 

0, 
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3. Step Three: Reasonable Expectation of Intercollegiate Competition 
for a Team in the Sport within the School's Normal Competitive 

Region 

The third s tep of the Prong Three test - whether intercollegiate 
competition exists within the school's normal competitive region - is 
perhaps the easiest of the steps to assess. The school's other varsity 
athletic programs will provide guidance as to the school's normal 
competitive region, and information is readily available about the 
existence of other intercollegiate teams within any region. The OCR 
explains in the Additional Clarification that it "will look at available 
competitive opportunities in the geographic area in which the 
institution's athletes primarily compete."127 Further, "if an 
institution's normal competitive region includes an area outside its 
own geographic area, OCR will not require the creation of a particular 
sport if, due to climate or topography, it would not be possible as a 
practical matter for students at the institution to practice that sport," 
such as a skiing program for a Big 12 school located outside of the 
Rocky Mountain area.128 Schools ordinarily will have no obligation 
beyond the above, but if the OCR investigates a school for Title IX 
compliance and finds it to be in violation, "institutions may be 
required by the Title IX regulation to encourage the development of 
such competition as part of a resolution agreement or remedy."129 

B. Implementation 

When a school has students of the underrepresented gender 
with "sufficient unmet interest and ability" to sustain an 
intercollegiate team in a sport that has sufficient inte rcollegiate 
competition within the school's normal region of competition, "the 
school is under an obligation to create a varsity team in that sport or 
elevate the club team to varsity status," if it has not otherwise proven 
compliance by means of Prongs One or Two.130 

This implementation, however, can take place gradually 
according to t he Additional Clarification: 

OCR recognizes that, for practirnl and financial rea~ons. a school may be 
unable to immediately create a n ew vars ity team or elevate a team LO varsity 
status. When determining whether the period of t ime to create or upgrade a tea m 
is reasonable, OCR will account for the steps necessary to establish t he varsity 

127. Id. at 12. 
128. Id. 
129. Id. 
13 0. Id. (emphasis added). 
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team, which will vary by sporJ;·and by school and may include obtaining necessary 
approval and funding to establish the team, building or upgrading facilities, 
obtaining varsity level coach(es), and acquiring necessazy equipment and 
supplies.131 

Although it is unlikely that use of the Model Survey approach 
to Title IX compliance will result in a school having to start a new 
varsity sport that it would not otherwise have to start, that is one risk 
that administrators should nevertheless take irito account in 
determining whether to follow the Additional Clarification. The 
following section will discuss this and other considerations that 
administrators should evaluate in deciding whether to use the Model 
Survey. 

III. FACTORS TO CONSIDER IN DECIDING WHETHER TO IMPLEMENT THE 
MODEL SURVEY 

Institutions have flexibility to demonstrate compliance by 
means of any one (or all) of the three prongs of Title IX, and each 
prong provides a sufficient basis to demonstrate compliance.132 

Further, an institution need not make an election to comply with one 
particular prong. From the standpoint of defending a school against 
potential Title IX liability, therefore, it would seem advantageous for a 
school to be in a position to defend its athletic program on the basis of 
multiple prongs. 

Institutions that seek to demonstrate Prong Three compliance 
(either of necessity or due to uncertainty about their ability to comply 
under Prongs -One or Two) have. always been obligated to evaluate the 
athletic interests and abilities of the underrepresented gender. Now 
that the OCR has delineated a method-under Prong Three for reaching 
a safe harbor - and gaining the OCR's deference that it has, .indeed, 
been reached - there are compelling reasons for such schools to avail 
themselves of this safe harbor. 

The Model Survey approach, however, may not be appropriate 
for every school, as there are certain costs and risks associated with 
its implementation that may outweigh its potential benefits to a given 
school. 

A. Considerations that Favor Using the Model Survey 

The Model Survey need not be the only basis for evaluating 
interest under Prong Three. Because it is expressly sanctioned by the 

131. Id. at 13. 
132. Id. at 1. 
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OCR and is intended to help institutions achieve the Prong Three safe 
harbor, however, a good case can be made for using it as one method of 
measuring interest. 

1. OCR's Deference 

Although the OCR will accept several indicators of interest for 
purposes of Prong Three compliance efforts, none of them are 
expressly given the presumption of accuracy that the OCR has given 
the Model Survey. 133 Although the OCR professes to have the burden 
of proof to show that an institution is not in compliance with Prong 
Three,134 this conflicts somewhat with the discussion in the 
Additional Clarification regarding non-Model Survey approaches to 
Prong Three compliance efforts. 135 For example, the Additional 
Clarification warns that when a school does not implement the Model 
Survey and administer it as recommended, "OCR will not presume 
that survey results (if any) a lone are adequate to measure student 
interest under [Prong] three."136 In other words, a school is not 
required to use the Model Survey, but any other tool, it uses to 
measure student interest levels will not receive the benefit of the 
OCR's deference during an OCR investi.gation, effectively imposing on 
the school the burden of proving that the tool was equivalent to the 
Model Survey. 137 Unless such equivalence can be demonstrated, any 
evidence of the presence or absence of "unmet interest" generated by 
methods other than the Model Survey will not be presumed to be 
accurate but, rather, will be scrutinized subjectively with a number of 
other factors. 138 Schools that use such methods thus might find 
themselves subjected to a potentia lly burdensome OCR investigation 

133. Id. at 8-9. 
134. Id. at 4. The bu.rden of proof has always been on the government since the 1979 

Policy Interpretation. "The Department would [have) the burden of demonstrating that the 
institution was actually engaged in unlawful discrimination." 1979 Policy Interpretation, 
S1Lpra note 3, at 71,414. 

135. The OCR has been careless in the past in discussing the burden of proof. 
Compare 1996 Cantu Letter, supra note 13 (stating that "if an institution believes that its 
female students are less interested and able to play inte rcollegiate sports, that institution 
may continue to provide more athletic opportuni ties to men than to women, or even to add 
opportunities for men, as long as the recipient can show that its female students are not 
being denied opportunities, i.e., that women's interests and abilities are fully and effectiuely 
accommodated") (emphasis added) with 1996 CLARIFICATION, Sttpra note 6, at Pt. Three 
(expJajning that "[ujnder part three of the three-part test (part three) OCR determines 
whether an institution is fu.lly and effectiuely accommodating the interests and abilities of 
its st,idents who are members of the 1Lnclerrepresentecl sex') (emphasis added). 

136. ADDITIONAL CLAKIFICATION, rnpra note I, al 9. 
137. Id. at 8-9. 
138. l ei. at 9. 
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of their compliance methods, 139 and might ultimately be regarded by 
the OCR as out of compliance, notwithstanding their good faith efforts 
to comply.140 

What seems to be clear, however, is that, so long as the Model 
Survey is implemented and properly administered in accordance with 

'the procedures explored in Section II.A.Lb., the OCR will defer to its 
results and will not conduct a compliance review if the results do not 
show sufficient unmet interest to sustain a new varsity team.141 Non
proportional schools - those not in compliance with Prong One - must 
measure and fully accommodate the athletic interests of the 
underrepresented gender to comply with Prong Three, unless they are 
confident that they can persuade a court or OCR investigator· that 
they satisfy the vague and uncertain requirements of Prong Two. For 
these schools, failing to conduct the Model Survey expressly 
sanctioned by the OCR - or failing to administer it in the manner 
suggested by the OCR - foregoes important legal safeguards and an 
opportunity- to demonstrate with certainty the absence of unmet 
interest for purposes of Prong Three. 

Aside from the Model Survey, the Additional Clarification also 
outlines methods that schools may follow to gat1.ge interested. students' 
abilities. 142 If those methods are properly followed, the OCR will defer 
to schools' assesi;;ments of students' abilities.143 If those methods are 
not followed, however, the OCR will not defer but, as with the 
determination as to unmet interest, will consider multiple factors, an 
approach that may yield unpredictable results.144 

139. According to certain schools that have been investigated by the OCR, 
investigators can burden schools with voluminous and intrusive requests. E.g., Letter from 
Estelle A. Fishbein, General Counsel, Johns Hopkins Univ., to Norma Cantu, Assistant 
Secretary, and Judith Winston, General Counsel, U.S. Dep't of Educ., at 2-3 (Dec. 8, 1994) 
(complaining that the OCR questioned the university on irrelevant issues, including the 
funding of a sports museum not affiliated with the university and the smaller size of 
women's basketballs compared to men's basketballs notwithstanding that NCAA and 
Olympic regulations set the official sizes); Letter from Estelle A. Fishbein, General 
Counsel, Johns Hopkins Univ., to Dr. Robert S!11all~ood, Regional Director, Office for Civil 
Rights, U.S. Dep't of Educ., at 2 (Dec. 8, 1994) ("[f]rom the beginning, OCR's investigation 
carried all the stigmata of a fishing expedition"); id. (counting athletic supporters, sports 
bras, and socks; contrary to OCR policy against analyzing information on undergarments) 
(quoting OFFICE FOR CIVIL RIGHTS, U.S. DEP'T OF EDUC., TITLE IX ATHLETICS 
.INVESTIGATOR'S MANUAL 29 (1990)). 

140. See ADDITIONAL CLARIFICATION, supra note 1, at 8-9. 
141. Jd .. at 7. 
142. See id. at 9-11. 
143. Id. at 9. 
144. Id. at 10. 
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2. Certainty of the "Safe Harbor" 

Before the OCR issued the Additional Clarifica tion , Prong 
Three was theoretically considered a safe harbor, 145 but schools faced 
uncertainty as to whether they had navigated into it. Schools did not 
know what methods of measuring unmet inte rest would be seen as 
valid in the OCR's eyes , or at what point evidence of unmet interest 
warranted further assessment or accommodation.146 A principal 
purpose of the Additional Clarification is to encourage schools to 
consider reliance on Prong Three a viable compliance option by 
mapping a route into a more clearly defined safe harbor.147 A school 
can now fee l confident that it has complied with its T itle IX 
obligations in connection with its athletic program if the Model Survey 
does not reveal requisite levels of unmet interest. 

3. Identifying Trends in Students' Interests in Athlet ics 

Responses to the Model Survey can help a school identify 
trends in undergraduate athletic interests as they emerge. The 
compilation of survey data should permit an athletic department to 
make more informed pla ns and decisions at a n earlier s tage. 

Interest in a new sport seldom materializes overnight. Use of 
the Model Survey on a periodic basis ca n help a school ide ntify 
nascent interest as it develops a nd evaluate whether such interest is 
sustainable, fleet ing, or fluctua ting. The school can then take steps to 
a ddress such interest a nd monitor t he abilities of · the interested 
students, such as forming club or int ra mura l teams or implemen ting 
other cont rolled measures. If data compiled over a few yearn shows 
that interest in a sport is not sustainable, the school will not be 
required to endor se a vars ity team. 

In a ddition, evidence as to the rela tive in terests a nd a bilit ies of 
members of both gende rs might ha ve relevance to fu ture 
determinatio ns of Title IX complia nce or of Jja bility u nder a lawsuit 
brought by a private litigant (i.e ., the absence or p resence of actua l 
discrimination). 148 

1/45. Se11 1996 CU\RIFICATION. supra note 6. at I ; 2003 f URTIIER CL.A.RIFIC/\TION. 
supm note 6. 

l46. 2003 COMMISSION REPORT. snpra note 15, at 23-24. 

147. SP.e !\DOITIONAL CLARlf'ICAT!ON. supra note I , al 3-4. 
148. See i rl. al 5-6; s,,e olso id . at l n. 1. A l though Cohen v. Brown U11n· . 10 1 F' 3d 15='> 

( I sl Cir . l!)!Jfi). held tha t t he inter est s uf lhc overreprcse ntcJ ~ender were 1rrclev :1 nt to ,Ls 
Prong Thr ci., nnnlysis, rlata show1ni:: the rc lntivc inter es ts 1n athletics uf both ~rndc r s 
might prove per su.isi vc, dcp~nding on lhe nature nf t he cnsc. to a future Jury . court or 
investigator 
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Further, if the Model Survey results show significant interest 
in a sport among the overrepresented gender, a school may consider 
addressing such interest by offering club or intramural teanis .. 
Indeed, if a school is in compliance with Prong Three, it is then free to 
add popular varsity sports for either gender, even if doing so would 
result in the school becoming non-proportional.149 This flexibility 
could be yiewed as a benefit by athletic administrators who have felt 
compelled to maintain proportionality by limiting men's sports or 
participation levels. 

B. Considerations that Disfavor Using the Model Survey 

1. Costs of Implementation 

All schools have concerns about costs. Use of the Model Survey 
will involve cost outlays, as it must be properly administered and the 
results anaiyzed. Then, if sufficient unmet interest is demonstrated, 
the school may be required to hold meetings and tryouts, which will 
also involve costs. Unless a school already meets the proportionality 
test of Prong One, how:ever, many of these steps and expenses will also 
be required under any non-Model Survey effort to comply with Prong 
Tw·o or Prong Three. 

Although schools could, for financial reasons, forego the 
methods recommended in the Additional Clarification, such a decision 
may be shortsighted. Unless they satisfy the Prong One test of 
proportionality, schools will need to monitor the athletic interest and 
ability levels of the underrepresented gender in any event. Although 
non-Model Survey methods of monitoring may be less expensive at the 
outset, an OCR investigation, wherein the school's decisions will not 
receive deference from the OCR, will doubtless be much more costly. 
The certainty of knowing that a school is within the Prong Three safe 
harbor may be well worth the costs of implementing the processes 
suggested in the Additional Clarification, including the Model Survey. 
Furthermore, conducting the Model Survey should not involve a 
significant cost for most schools with in-house IT resources. 

To save money, a school could employ only some, but not' all, of 
the measures recommended in the Additional Clarification. For 
example, a school certainly could consider not surveying the 
overrepresented gender, if that approach, indeed, would be more cost
effective. It also could consider administering the Model Survey less 

149. ADDITIONAL CLARIFICATION, supra note 1, at 5. 
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frequently, 150 altho~gh that might increase the risk of losing the 
OCR's approval. 

Even if sufficient unmet interest and ability are demonstrated 
as to a given sport, a school need not start a varsity team 
immediately. The OCR permits a school to implement the sport at a 
club or intramural level as a means to verify whether sufficient 
interest and ability are sustainable.151 This interim measure would 
reduce the risk that a school would incur the expense of star t ing a new 
varsity sport in which sustained interest and ability levels are lacking. 
The OCR also will permit a school up to four years to fund the 
scholarship costs once a new varsity team is formed.152 

2. Possible Catalyst Effect 

Under Prong Three, a school theoretically can avoid 
discovering unmet interest in athletics among its current students by 
not affirmatively trying to assess its existence. It may be argued that 
conducting the Model Survey might provide the catalyst for a group of 
s tudents interested in a given sport to present the school with 
evidence of interest that might not otherwise have surfaced. Any 
results evidencing requisite unmet interest, in turn, would require the 
school to spend money to take the next steps to assess the prospects of 
forming a new team. 

Even if this "catalyst effect" is real, 153 schools are better 
advised to be proactive in assessing interest. If use of the Model 
Survey proves to have some kind of cata lyst effect, that would only 
show that schools that fail to adequately monitor the interests of their 
students a re vul nerable. Existing, but laten t, interest could surface at 
any time. Petitions by groups of athletes of the underrepresented 
gender have been part of the Title IX la ndscape for years. At any 
time, a group of athletes could organize and present the institution 
with a request to s tart a new varsity team. A school that does not use 
the Model Survey, but merely assumes that unmet interes t does not 

150. See USER'S GUIDE, supra note 16 , at 11 ; see also discussion sllpra , Sect.ion 
11./\. l.b.i. (providing a n example of a situa t ion that may lend itself to less frequent 
s urveying). 

151. ADDITIONAL C L'\Rlf!CATION, s,ipra note I , at 10. 
152. Id. at 12 n. 15. • 
153. See 2003 C OMMISSION RE:PO RT, supra nole 15, a t 38 (recomme nding "inte res t 

s urveys on a regular bas is as a w;iy of . . . stimulating student interest in va rs ity s ports"). 
Also, "lt]he Department of Educntion s nys schools tha t use the surveys correctly may we ll 
find they ha ve an obligation lo add sports fo r wome n 11nde r Title IX.'' Erik Brad y, supm 
note '1 :l. At th is point, however, any potentia l cata lys t effect of the Mode l Survey cannot be 
measured. 
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exist on its campus, may have difficulty defending itself if faced with a 
student petition for that sport. 

The catalyst effect concern, moreover, may be :misplaced. A 
core of interested students likely already exists in an organized 
fashion in many schools' club or intramural sports programs. Athletes 
assembled on such a team would be more likely to petition the school 
for a varsity team than a group of previously non-organized 
individuals whose interest was piqued by responding to a survey. 
Further, students already competing on- a club or intr~mural team ru:-e 
those that are most lilcely to have the. interest and ability to 
participate at a varsity level. Thus, although use of the Model Survey 
could uncover unmet interest, it seems unlikely that a school, using· 
the Model Survey, would ultimately be required to implement a new 
team, after the ass(;lssment process, that would not ha~e been requj.red 
but for the Model Survey. 

Even under the Additional Clarification, the OCR will give 
consideration to a student petition notwithstanding Model Survey 
results demonstrating a lack ofinterest.154 The OCR will consider "[a] 
recent broad-based petition from an existing club team for elevation to 
varsity status [to be] direct evidence of interest in that sport by 
students on the club team."155 The burden of proof in such a situation 
will remain on the OCR or the petitioning students, however, to show 
that such direct evidence is sufficient to overcome the Model Survey 
results. 156 

If a school is presented with a student petition and has not 
implemented the Model Survey, the school will have foregone an 
opportunity to establish its reputation for compliance and wilJ have no 
recognized form of evidence to overcome the students' "direct evidence 
of interest." The institution will then face an uphill legal battle to· 
avoid a finding of noncompliance and OCR sanctions. 

3. Negative Publicity 

The OCR's Model Survey has been widely criticized by certain 
Title IX activists and others in the ongoing policy debate.157 It is 
possible that some in this group may target a school -that decides to 

154. ADDITIONAL CLARIFICATION, supra note l, at 6 n.10. 
155. Id. 
156. Id. at 4. 
157. See, e.g., sources cited supra notes 7, 94. 
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use the Model Survey with a policy-based media campaign attacking 
the school's gender equity compliance efforts.158 

Making affirmative efforts to gauge students' interests in 
athletics, however, has always been a valid - and lawful - method of 
complying with Title IX, 159 and the use of interest surveys is a well
established technique for doing so.160 The OCR adopted only the best 
practices from the various survey instruments created by individual 
schools "to develop suggestions for an improved process for conducting 
[the Model Survey]."161 Thus, the Model Survey tries to improve upon 
a nd make more accurate an already-valid method of complying with 
Title IX. 

Furthermore, unless the Model Survey is the exclusive 
approach used by a school to comply with Title IX, the primary 
criticism of the Addi_t ional Clarification can be deflected by focusing 
the public (and the media) on the school's other compliance efforts. 162 

For example, a school that uses the Model Survey but also monitors 
participation in club and in.tramural sports, solicits views from 
coaches, tracks trends in local high school participation, or uses other 
factors to gauge interest should be able to point to these other 
compliance efforts to rebut a ny criticisms relating to its use of the 
Model Survey, including the criticism that students' failure to respond 
to the Model Survey was dispositive in the school's analysis. 163 

158. Although, the same type of.publicity campaign could be launched wilh or without 
Model Survey data. 

159. See 1979 Policy Inte rpreta tion, snpra note 3, at 71,414. Eighty-six out of 130 
schools investiga ted by the OCR between 1992 and 2002 demons trated t heir compliance 
with Tit le IX under Prong Three. USER'S G UIDE, supra note 16, at 3. 

160. Indeed, s ixty-seven out of eighty-six schools that demonstra ted the ir compliance 
with Title IX under Prong Three between 1992 and 2002 employed some form of survey 
ins trument. Id. a t 3. 

161. l d. 
162. While adminis tration of the Model Survey could help a school feel confident that 

it is meeting the athletic interests of its student body, it a lso could create d iscoverable 
evidence suggesting that a school is not. As long as a school is in compliance wi th the law, 
however, it should be able to rebut any such criticism. 

163. See also discussion supra Section JI .A. J.b.ij i. (discussing that schools may desire 
to make the Model Survey mandntory, such as by requiring students to complete it or 
actively bypass it as part of the registration process, in order lo avoid the criticisms 
associated with potent ia l low response rates). 
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4. Legality of the Additional Clarification 

[Vol. 8:1:1 

Certain critics have intimated that schools might expose 
themselves to liability merely by following the Additional 
Clarification.164 Such a result is highly unlikely. 

In regard to an OCR investigation, a federal agency such as the 
OCR generally must follow its own reguh;1tions, procedures, and 
precedents until it amends or revokes them.165 Although the OCR 
could change its procedures and disavow the Model Survey in the 
future, it is doubtful that a school could suffer negative inferences _in 
the eyes of the OCR for following its current guidance.166 

A school should also be largely insulated from liability from 
any legal challenge by a third party to the Model Survey's accuracy or 
neutrality so long as the school follows the OCR's guidance. Although 
the Additional Clarification will likely be considered by a court to lack 
the binding force or effect of law, courts generally give <;leference to an 
agency's interpretation of its own regulations.167 

IV. IMPLEMENTATION AND RECOMMENDATIONS 

Each school will face its own unique set of considerations in 
deciding whether to implement the Model Survey. For some schools, 
the question will turn on how confident their athletic departments are 
of their present Title IX compliance efforts. For other schools, it may 

164. See, e.g., Save Title IX, supra note 94 ("Because the new Clarific~tion authorizes 
an approach to providing equal opportunity for female athletes that falls far short of Title 
IX requirements, schools that choose to use the survey authorized by the Clarification as 
their sole means of evaluating compliance with the law could be vulnerable to legal 
challenges by students- denied access to participation opportunities as a result. If those 
challenges are successful, students could be entitled to monetary relief, among other 
remedies."). 

165. See 2 AM. JUR. 2D Administrative Law § 236 (2004). 
166. But see Rick Taylor Statement, supra note 15, -at 79 (testifying that the OCR 

refused to acknowledge Northwestern's efforts since 1987 to expand its women's programs 
under Prong Two because Northwestern cut women's sports between 1984 and 1987 when 
Title IX did not apply under the decision of Graue City College u. Bell, 465 U.S. 555 (1984)). 

167. See, e.g., Martin v. Occupationa:l Safety and Health Review Comm'n, 499 U.S. 
144, 150 (1991) (quoting Lyng v. Payne, 476 U.S. 926, 939 (1986) arid citing Udall v. 
Tallman, 380 U.S. 1, 16-17 (1965)); see also Chalenor v. Univ. ofN.D., 291 F.3d 1042, 1046-
47 (8th Cir. 2002); Neal v. Bd. of Trs. of the Cal. State Univs., 198 F.3d 763, 770 (9th Cir. 
1999); Cohen v. Brown Univ., 101 F.3d 155, 173 (1st Cir. 1996); Kelley v. Bd. OfTrs., Univ. 
of Ill., 35 F.3d 265, 270 (7th Cir. 1994); Horner v. Ky. High Sch. Athletic Assn., 43 F.3d 265, 
274-275 (6th Cir. 1994); Williams v. Sch. Dist. of Bethlehem, 998 F.2d 168, 171 (3rd Cir. 
1993); Roberts v. Colo. State Bd. of Agric., 998 F.2d 824, 828 (10th Cir. 1993). Note, 
however, that a school might be required to pay a prevailing plaintiffs attorneys' fees if she 
successfully attacks the school's use of the Model Survey. See, e.g., Mercer v. Duke Univ., 
401 F.3d 199, 212 (4th Cir. 2005). 

Al 
U\ I 

I 

0 
I 



2005) NAVIGATING INTO THE NEW "SAFE HARBOR" 41 

depend on budgetary factors. For yet others, concerns about public 
relations or their views of the Model Survey in the context of the 
ongoing Title IX policy debate may assume greater importance. 
Factors that lead one school to use the Model Survey might not be 
very relevant to another institution's decision. 

There are legal risks, however, for all schools - even those 
meeting the proportionality requirements of Prong One - that do not 
seek to measure and respond to the interests of their potential 
student-athletes. 

Thus, most schools should seriously consider implementing the 
procedures recommended in the Additional Clarification, including the 
Model Survey, to gain certainty and the benefit of legal presumptions 
in a regulatory environment that is vague and subjective in many 
respects. The Additional Clarification's recommendations may be 
implemented as part of a multi-faceted Title IX compliance program -
used in addition to, rather than as a substitute for, a school's existing 
Title IX compliance efforts. Such a proactive approach to compliance 
should enable a school to remain in the good graces of the OCR and 
should help avoid negative publicity from interest groups that oppose 
the Model Survey. 

This recommendation applies especially to schools that are 
unable to comply with Prong One, as they should already be 
monitoring the interests and abilities of their students in any event in 
order to show compliance under either Prong Two or Prong Three. 
The opportunity offered by the Additional Clarification for such 
institutions to put themselves in a position to reap the benefit of the 
OCR's deference in this area seems too valuable to forego. 

Furthermore, even those schools that currently comply with 
Title IX under Prong One cannot be assured of future Title IX 
compliance under Prong One as student demographics continue to 
change. Women became a majority of college students in the 1980s 
and today comprise roughly fifty-seven percent of all college 
students. 168 This changing population target makes sustaining 
proportionality under Prong One difficult. A one or two percent 
fluctuation in undergraduate population in any given school year 
could th.row a school's ath letic department out of the safe harbor of 
Prong One and expose it to civil litigation or an OCR investigation if it 
has not taken other steps to comply under Prong Three. Indeed, if a 
Prong One school at any point in the future attempts to rely on Prong 

168. Karen Blumenthal. Title /X's Next lhudle; Three Decades After Its Passage, Rule 
Thal Leveled Field For Girls Faces Test From Administration, WALL ST. J., Jul. 6, 2005. at 
BL 
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Three in defending itself against an investigation, litigation, or a 
negative media campaign, it will be helpful if it can show that it has 
historically been cognizant of and responsive to the interests of the 
underrepresented gender, as demonstrated by its use of the Model 
Survey. 

For a proportional school planning to maintain compliance 
under Prong One despite any change in demographics, the results of 
the Model Survey also will help it make the most informed allocation 
pf departmental resources to preserve its proportionality. By 
continually monitoring its students' athletic interests, for example, a 
school will be able to assess which women~s team would be most 
popular to add (and most successful if added). Further, if a school can 
rely on Prong Three's safe harbor, Title IX would not provide any 
reason for the school to eliminate a men's sport or to impose a "roster 
cap" on any men's tea:m - steps disfavored by the OCR that schools 
sometimes take in an effort to achieve Prong One proportionality.169 

If a school now within Prong One's safe harbor chooses to 
implement the Model Survey for any of the reasons mentioned above, 
it will retain complete control over how to respond to Model Survey 
results demonstrating unmet interest. A proportional school need not 
even engage in_ an assessment of its interested students' abilities, 
much less implement any new varsity team in response to Model 
Survey interest, while using the Survey to collect valuable data for 
analysis and use when its student demographics change. 

Any school that decides to· implement the OCR's suggestions 
from the Additional Clarification, as part of a multi-faceted Title IX 
compliance program or alone, should do so with the goal of 
maintaining the credibility of its compliance program, which will help 
eliminate criticism and improve the school's prospects in the event of 
litigation. Further, the Additional Clarification seems to imply that 
the OCR will give more deference to a school conducting a proactive 
compliance program than to a school that simply reacts to requests to 
add new programs if and when they arise. Ways to maximize the 
transparency of a Prong Three compliance program, as discussed more 
fully throughout this Article, might include the following: 

• Administer tl_ie ModeJ Survey periodically. 
• Survey all-undergraduate students (male and female). 
• Make sure that the Survey is administered in a manner 

designed to generate high response rates (such as making it 
a mandatory part of the registration process) and is 
adequately explained. 

169. ADDITI.GNAL CLARIFICATION, supra note 1, at 5. 
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• Predetermine, for each sport, the level of requisite interest 
from Model Survey responses that will trigger proceeding to 
the assessment process. 

• Predetermine the process for assessing ability for each 
sport, which will likely include well-publicized meetings 
and tryouts. 

• Outline, for each sport, expectations for the prospective 
team's talent level, such as with an athletic department 
mission statement. 

• During the assessment process, avoid consolidating the 
decisions about requisite ability level in the hands of a 
single coach, who could later be attacked (fairly or unfairly) 
for having an agenda. Instead, select a panel with varying 
vantage points, including disinterested third parties, to 
make the assessments. 

V. CONCLUSION 

The current debate surrounding Title IX and the Additional 
Clarification is policy-focused. Administrators of institutions seeking 
to comply with Title IX, however, need to focus not on the policy 
issues, but on protecting their institutions from OCR or third-party 
challenges to their Title IX compliance. The Model Survey is a tool 
that should not be ignored. 

Use of the Model Survey as one component of an ongoing and 
comprehensive Title IX compliance program would likely be beneficial 
to most institutions. Indeed, if a non-proportional school chooses not 
to use the Model Survey, it will nevertheless need to employ some 
other tool to gauge its students' interests and abilities - the r esults of 
which would not receive the OCR's deference. The results of the 
Model Survey, on the other hand, can be objectively assessed within 
the framework suggested in the Additional Clarification, and can give 
the school assurance as to whether it has successfully navigated into 
the OCR's Prong Three safe harbor. Even if unmet interest is 
demonstrated by the Model Survey, a school can largely direct the 
manner in which it carries out its assessment process to evaluate the 
other Prong Three components - and receive the OCR's defere nce 
thereto - so long as it follows the OCR's procedural guidance. 

Title IX compliance officers should seriously consider whether, 
by failing to implement the Model Survey, they are leaving their 
institution vulnerable to a n OCR or third-party Title IX challenge - a 
challenge against which ,Model Survey results could provide a legal 
safe harbor. 
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Model Interest Surveys as a Title IX Compliance Tool - Legal 
Counsel's Perspective 

By John J. Almond and Daniel A. Cohen 

It has been one year since the Office for Civil Rights of the Department of Education 
issued its "Additional Clarification" and its "Model Survey" to provide guidance for 
measuring student interest in varsity-level sports programs for colleges and universities 
seeking to comply with Prong Three of Title IX. 

The Additional Clarification and the Model Survey have been controversial. They have 
received strong criticism from some quarters and strong praise from others. For a 
university that has the goal of ensuring that it is in compliance with Title IX, though, the 
policy-based controversy should have limited relevance. Rather, a school that is deciding 
whether to employ the Model Survey as part of its Title IX compliance program should 
focus primarily on whether the Model Survey can help it achieve or maintain Title IX 
compliance. 

Accordingly, schools need to gain a more detailed understanding of the Additional 
Clarification than media sound bites can provide, and then they must evaluate the 
benefits and risks of adding the Model Survey to their compliance programs. A failure to 
implement the Model Survey may forego an opportunity for a school to be considered in a 
,egal "safe harbor," which would protect the school from OCR sanctions or costly private 
litigation. This type of legal protection is currently available only to schools that are 
proportional under Prong One - all other schools are potentially exposed. 

Background 

Since 1979, schools have followed the "Three-Prong Test" in their attempts to 
demonstrate compliance with Title IX in the context of intercollegiate athletics. The Three
Prong Test gives institutions three alternative ways of showing compliance. The first of 
these, or Prong One, is the test of proportionality: Having male and female students 
participate in varsity athletics in numbers substantially proportionate to their respective 
enrollments. Prong Two gives schools the opportunity to show compliance by 
demonstrating a history and continuing practice of program expansion demonstrably 
responsive to female students' athletic interests. Under Prong Three, compl iance can be 
achieved by showing that a school's athletic program fu lly and effectively accommodates 
the interests and abilities of the members of the underrepresented sex. 

The OCR has referred to each of the three prongs as a "safe harbor" - if the 
requirements of any of the three prongs are met, the school wil l be insulated from OCR 
enforcement action . Before the issuance of the Additional Clarification, however, the only 
objective Title IX safe harbor was Prong One, the proportionality test. Prongs Two and 
Three lacked any objective criteria for determining whether those tests had been satisfied 
and, thus, Prongs Two and Three were not viewed as safe harbors in practice. 

The Additional Clarification is intended to make Prong Three a true safe harbor and, 
therefore, an alternative to Prong One. It does this by setting forth an OCR-endorsed 
method for measuring student interest through administration of the Model Survey, which 
generates data th at can be ana lyzed in a relatively o-bjective fashion. The Additional 
Clarificat ion states that, if the Model Survey is administered in accordance with the OCR's 
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recommendations, then "OCR will presume that the Model Survey is an accurate measure 
of student interest, al;>sent other direct and very persuasive evidence of unmet interest 
sufficient to sustain a varsity team." Thus, if the Model Survey results do not show a 
minimum level of interest necessary to sustain a varsity team in any intercollegiate sport 
that.is not-already sponsored by the school, the OCR 0rdinarily will defer to the Survey 
results and will consider the school to be in compliance with Prong Three. 

If requisite interest is demonstrated by the Model Survey, the Additional Clarification 
outlines P.rocedures for determining whether the interested students in fact have the 
ability to sustain a varsity team. Without evidence of requisite interest and ability, a 
school will not be required to start a new varsity team and will be considered in 
compliance with Title IX. 

From a Legal Standpoint, the Model Survey Could· be an Important 
Addition to Existing Compliance Pro~rams 

The principal objectives of a university's Title IX compliance program include: (1) to 
provid~ equal opportunities for participation in academic and extracurricular activities 
(including intercollegiate athletics) to male and female students c!like; (2) to assure 
compliance with Title IX; and (3) to avoid (or to successfully defend against) costly OCR 
enforcement proceedings and other legal challenges relating to Title IX compliance. 

Every school should evaluate whether using the Model .Survey as a part of its Title IX 
compliance program could help it accomplish those objectives and others. The Model 
Survey can provide vital legal protections for schools, because the OCR ordinarily will 
defer to its results if it is properly administered and any private legal challenge to the 
school's program will be forced to overcome its presumably accurate data. Other 
approaches to measuring student interest - which measurement is required if the school 
intends to comply with Prongs T~o or Three - do not have the benefit of this OCR 
deference. If schools merely assume that such interest does not exist on campus or 
attempt to measure it in some way not endorsed by the OCR, they will be vulnerable to an 
OCR or other legal challenge. • 

Even if the Model Survey reveals unmet interest in a particular sport, the Additional 
Clarification contemplates several further steps befqre the school must add that sport at a 
varsity level. There is .no legal obligation to add a varsity sport for the underrepresented ' 
sex unless there is sufficient varsity-quality athletic ability among thos_e expressing 
interest and a likelihood that such a varsity sport can be sustained in the appropriate 
geographical region. To this end, the Additional Clarification says that if a Model Survey 
indicates sufficient unmet interest in a particular varsity sport, the school then should take 
steps to confirm that interest, assess whether the requisite ability is present, and 
determine the sustainability of a varsity program in that particular sport. This approach 
may include the self-assessments of athletic ability by Survey respondents, organizational 
meetings .and telephonic follow-up to confirm interest and gather further information as to 
the respondents' background and ability, and tryout sessions to analyze athletic ability. 

If the Model Survey results and the further steps noted above leave the school with 
some uncertainty as to whether it is satisfying Prong Three, it may elect to organize a 
program in tlie particular sport on an intramural or. club level to determine the sport's 
sustainability before instituting it as an intercollegiate sport. If, at the end of this process, 
there is sufficient interest, abil)ty, ?ustainability and competition in the region, then, but 
only then, must the school· add a new varsity sport. 

Even if a school's athletic program satisfies the proportionality test of Prong One, there 
are reasons to consider using the Model Survey. The demographics of college student 
populations continue to change, with women approaching a sixty-percent majority on 
many campuses. As a result, schools that are proportional today might find themselves 
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falling out of Prong One compliance in the near future. Schools that employ the Model 
Survey and can demonstrate compliance by way of Prong Three in addition to Prong One 
gain the additional assurance that changing demographics will not cause them to fall out 
of compliance. These schools would also gain flexibility to avoid the need to implement 
"roster caps" or to impose other limitations on men's athletic programs. 

Further, for schools that currently meet Prong One, use of the Model Survey carries 
no risk of creating any affirmative obligation on the part of the school to consider 
instituting any new varsity sport, even if the Survey identifies significant unmet interest. 

Common Criticisms of the Model Survey Can Be Avoided 

The NCAA has asked the Department of Education to repeal the Additional Clarification 
because the NCAA contends that it is inconsistent with Title IX and earlier OCR guidance, 
in that it permits schools to use the Model Survey as the sole basis for measuring student 
interest. Schools, however, need not look solely at the Model Survey results to evaluate 
unmet interest. Schools are free to consider other indicators of interests, such as 
petitions, the level of interest in intramural or club sports, and the l ike. The Model Survey 
can simply provide additional data as to student interest. 

The Additional Clarification has also been criticized based on the fact that the Model 
Survey may be distributed via email, which may be overlooked by students who have the 
interest and ability to compete intercollegiately. Although the OCR has approved 
distributing the Model Survey via email, a school has the option of administering the 
Survey as a part of the class registration process or via another mandatory procedure in 
which students must respond to or actively bypass the Survey. By administering the 
Model Survey in this way, a school will ensure a higher response rate and more accurate 
results, thus blunting this common criticism of the Additional Clarification methodology. 

The use of surveys has long been an accepted method of determining the existence of 
unmet interest for purposes of analyzing Title IX compliance. The Model Survey has the 
added benefit of producing data that the OCR will view as reliable for Title IX compliance 
purposes. Furthermore, administering the Model Survey periodically will allow schools to 
develop additional sources of data as to students' interests and abilities, which can benefit 
them in their proactive efforts to comply with Title IX. 

In view of the material legal benefits achievable through the Model Survey, schools 
should give serious consideration to whether the Model Survey should be implemented as 
part of their Title IX compliance programs. If other factors suggest that the Model Survey 
should not be employed, those factors should be weighed against the potential legal 
benefits of developing the Survey data. 

The decision whether or not to use the Model Survey has significant consequences and 
requires a fuller understanding than the policy debate's talking points can provide. 
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USA TODAY 

The New Interpretation of Title IX 

Ted Witulski 
NCEP Manager 
USA Wrestling 

In March of 2005 supporters of Olympic sports received a glimmer of hope from the Department of 
Education. Though it wasn't the hoped for total elimination of proportionality as a "tesr that many in the 
wrestling community have worked for, the new interpretation clearly stated that schools could use surveys to 
prove that they were meeting the needs and interests of the under-represented gender. 

This was clearly stated deviation from Norma Cantu's interpretation of Title IX that decreed proportionality 
was the only ·safe harbor" for schools, and later that schools had to meet strict proportionality---staying 
within in 1% of proportion of enrollment to athlete participation. 

Now if colleges survey the school's students and the survey shows that the under-represented gender does 
not have as strong an interest in athletic participation than the school can use that as evidence that it meets 
the requirements of Title IX. 

So, there is a glimmer of hope. Could we return wrestling back to Syracuse? What about Kansas State or 
Colorado or even Washington at the Division One level? Or, dare to dream actually getting a new program 
started at the Division One level in Texas? 

Schools must be encouraged to use surveys to protect against a wrong-headed interpretation of Title IX. As 
a coach, being educated and actively involved in this issue is important. Right now, there are many young 
wrestlers at the high school level that aren't receiving scholarships to get an education because Title IX's 
misinterpretation nearly destroyed wrestling along with other Olympic sports. 

We have a glimmer of hope. We can get these programs back and start new ones, but your involvement is 
absolutely necessary. Teach your team about THle IX. Let others now how to get involved and lead by 
example on this issue. 

http://www.savefresnowrestling.com/titleix.h tml 
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Coaches Praise New Title IX Reform 

College Sports Council Says Interest Survey Solution is "Breakthrough Alternative to 
Gender Quota" 

March 22, 2005 

WASHINGTON, D.C. - March 22, 2005 - The College Sports Council, a national coalition of 
coaches, parents and athletes is praising action taken by the Department of Education to reform 
the way Title IX is being enforced. 

"This clarification now gives schools a viable. common-sense alternative to the gender quota that 
has wreaked havoc on college athletics," said Eric Pearson , CSC Executive Diredor. "There is 
still work to be done but this is a positive step toward restoring Title IX to its original intent, fa irness 
for all student athletes. Schools will no longer feel bound to proportionality and forced to eliminate 
sports opportunities for male athletes now that they can accurately measure and meet interest for 
male and female student athletes." 

On March 17 the Department of Education issued a clarification of Title IX's three-part compliance 
test. The CSC sees this announcement as a significant reform breakthrough since, for the first 
time, there is now specific. straightforward guidance that enables schools to comply with the 
interest and abilities requirement of Title IX's regulations. 

"For years now, athletes, parents, coaches and supporters have been pressing a heartfelt case 
that athletic teams were being sized down and eliminated all over the country," said Pearson. "At 
long last. the Department of Education has heard those voices and and we are now passing an 
important milestone toward protecting athletes from the ravages of the artificial quota system 
called 'proportionality."' 

Additional Background and Sources: www.collegesportscounc il.org 

http://www.savingsports.org/newsroom/disp lay releases.c fm ?id=2 
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ls the Title IX clarification your path to compliance with the law? 
2 attorneys have tips on following the ED clarification 

The media hasn't given much practical advice on using last year's additional clarification 
of Title IX to comply with prong three of the Title IX test, according to Daniel J. Cohen 
and John J. Almond, attorneys at the Rogers & Hardin LLP in Atlanta. They tried to fill 
that void by writing Navigating into the New "Safe Harbor"-Model interest Surveys as a 
New Tool for Title IX Compliance Programs. 

It was recently published in the Vanderbilt Journal of Entertainment and Technology 
Law. The arti cle offers tips on using the clarification properly so the Office for Civil 
Rights will consider you in compliance with prong three. However, they recommend 
meeting with your general counsel to decide ifthe clarification is a viable option for Title 
IX compliance. 

Even though Title IX advocates want the ED clarification withdrawn, 
Cohen and Almond emphasize that it offers-a definitive way to comply with prong three. 
"We're encouraging a more reasoned analysis of the clarification," Cohen said. 

Here are some best practices that Almond and Cohen 
recommended for properly following the additional clarification: 

• Measure athletic interests. If you use the model survey and find insufficient 
interest among female students at your institution in competing in a sport your 
institution doesn't offer, you're in compliance, according to OCR. 

• Predetermine the level of interest that would make you assess whether to 
create another varsity sport. OCR defers to athletic administrators' decisions as 
to the minimum number o f positive responses that wi ll show requisite interest, 
according to the clarification. But if IO women are interested in playing a sport 
and you only need live to lield a team, there's sufficient interest in the sport, 
Almond said. 

• Predetermine the process for assessing s ufficient ability for each sport. You 
should try to maximize the transparency ·o f your approach so OCR "vii! consider it 
legitimate. according to the article. OCR will defer to AD's and coaches experti se 
in this area. ror instance, you could have weli-pubiicized meetings and tryouts. 
Make it clear before tryouts what's considered to be varsity level ability. You 
could also outline the expectations for a prospective teams' talent level in an 
athletics department mission statement. 

• Don't let a s ingle coach make decis ions about requisite ahility. She might be 
attacked in the future fo r having an agenda. Instead, select a panel with varying 
vantage points. including disinterested third parties, to make the assessments. 



• Administer the model survey periodically. Cohen and A~mond recommend 
conducting the survey on a biannual basis. However, if you administer the survey 
and six months later there's a deluge of petitions from intramural or club sports 
teams to create a particular sport, you still n_eed to assess that interest, according 
to Almond. 

• Survey male and female undergraduate students. It would probably be more 
difficult to just survey female students, Cohen and Almond state in the article. 
Also, you would lose a chance to collect potentially useful data that could help 
you track students' athletic interests. 

• Administer the survey so you generate high response rates. You could make it 
a mandatory part of the registration process, according to Almond. Critics .of the 
clarification have referred to the model survey as e-mail based, but it's actually 
Internet-based. And if you administer it only by e-mail, OCR won't defer to the 
results, unless you do it in a way that establishes a high·response rate, Cohen said. 
"It's not like you can just e-mail this thing and be done with it," Cohen said. 

• Adequately explain the survey to students. OCR will assume nomesponses to 
the survey indicate lack of interest only if all students have had an easy 
opportunity to respond to it, the purpose of the census has been made clear, and 
students are informed that nomesponses indicate a lack of interest, according to 
the additional clarification. 

Contact Daniell Cohen at dcohen@rh-law.com and John J. Almond atjalmond@rh
law.com. Download a PDF copy of Cohen and Almond's article at www.rh-law.com/ 
titleix. 

Helpful Hints 

Do more than the .model survey to deflect criticism about using the clarification 

There are a few things that might be deferring you from using the Department of 
Education's additional clarificatioJ;J. to comply with prong three of the Title IX three-part 
test. 

First, a group opposing the clarification might target your institution with a policy-based 
media campaign attacking your institution's Title IX compliance efforts, according to 
article Navigating into the New "Safe Harbor" -- Model Interest Surveys as a New Tool 
for Title IX. This was written by attorneys Daniel J. Cohen and John J. Almond. 

But you might deflect this criticism by monitoring participation in club and intramural 
sports, using other factors besides model survey, getting the views 
of coaches, or tracking trends in local high school participation. 

0 



Second, the clarification could be challenged in court, according to National Women's 
Law Center senior counsel Neena Chaudhry. 

"Courts generally give deference to an agency's interpretation of its own regulations," 
according to the article. 

Usually courts can't easily jump in and second-guess interpretations of statutes by 
agencies, such as OCR, according to Almond. But he agrees it could be challenged in 
court. 

Finally, what about the bipartisan resolution in Congress calling on the ED to withdraw 
the clarification? 

"It's a statement by Congress of their concern about this issue," Chaudhry said. So even if 
it's approved, the clarification won't be overturned. 
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NCAA - National Collegiate Athletic Association 

Advocacy group urges Executive Committee 
to use Title IX survey 

August 30, 2006 

The College Sports Council, a coalition of national sports organizations that has 
challenged the application of Title IX, urged the members of the NCAA Executive 
Committee to use surveys to gain Title IX compliance. 

1n March 2005, the U.S. Department of Education 's Office for Civil Rights issued a 
clarification to Title IX policy that allows institutions to use a survey to determine 
interest among potential student-athletes. The clarification also provided a model survey. 
Title IX advocates believe the survey provides a way for institutions to skirt their 
obligations to female students. 

A month after the clarification was issued, the Executive Committee passed a resolution 
urging schools not to use the survey and asking the Office for Civil Rights to rescind 
the clarification. The resolution cited flaws in the survey methodology and a shift in the 
burden to female students to show that they are entitled to equal opportunity as 
reasons the presidents opposed the clarification and accompanying survey. 

The August 29 letter from College Sports Council Executive Director Eric Pearson to the 
members of the Executive Committee refers presidents to a legal analysis of the survey in 
the Vanderbilt Journal of Entertainment and Technology Law that analyzed the pros and 
cons of the survey. Authors John Almond and Dan Cohen, attorneys from Atlanta, said 
they believe schools should consider the survey as a path to Title IX compliance (see 
NCAA News story). 

Pearson asked the presidents to survey both men and women as part of their institutions' 
registration process. ''The (College Sports Council) believes that it is both a reasonable 
way to provide opportunity and a prudent legal course of action," he wrote. "Men and 
women both deserve the opportunity to voice their interest. There is no method that could 
be more fair and straight forward for students to demonstrate their interest than simply to 
be asked." 

In addition to the Executive Committee's resolution opposing the use of the survey, other 
Title IX advocates, including the National Women's Law Center, the Women ' s Sports 
Foundation and the National Association of Collegiate Women Athletics Administrators 
all spoke out against the clarification. 

http:/ /w,vw.ncaa.org/"vps/portal/! ut/p/kcxml/04 _ Sj9SPykssy0xPLMnMz0vM0Y _ Qiz ... +g 
roup+urges+Executive+Committee+to+usc+ Titlc+IX +survey+-+08-30-06+update (2 of 
2)9/1 /2006 I 0:56:42 AM (last accessed J\pri l I 9, 2007). 
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Position of the National Coalition for Women and Girls in Education on the March 17, 
2005 Department of Education Title IX "Additional Clarification" 
<http/ /www.savetitleix.com/position _paper.html>. 
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POSITION OF THE NATIONAL COALITION FOR WOMEN AND GIRLS IN EDUCATION 
ON THE MARCH 17, 2005 DEPARTMENT OF EDUCATION 
TITLE IX "ADDITIONAL CLARIFICATION" 

On March 17, 2005. the U.S. Department of Education ("'DOE'") issued a new 
Title IX policy that threatens to reverse the decades of progress women and 
girls have made in sports. Under the "Additional Clarification of 
Intercollegiate Athletics Policy: Three-Part Test - Part Three" and the model 
survey accompanying it, schools can now claim they are fully meeting 
women's interests in sports based simply on the responses. or lack of 
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responses. to an e-mail survey asking female students about their interests in sports. This under-the-n 
attack on Title IX's application to athletics was issued without public notice or opportunity for public 
comment. 

It is the position of the National Coalition for Women and Girls in Education (NCWGE) that the Clarific, 
violates basic principles of equality under Title IX and will perpetuate the cycle of discrimination to whic 
female athletes have been subjected. In particular: 

• The Clarification creates a major loophole through which schools can evade their obligation to 
provide equal opportunity in sports. II conflicts with a key purpose of Title IX-to encourage worn 
interest in sports and eliminate stereotypes that discourage them from participating-and 
inappropriately puts the burden on female students to show that they are entitled to equal 
opportunity, instead of on schools to demonstrate that they are in compliance with Title IX. 

• The Clarification eliminates schools' responsibility to look broadly and proactively at whether th, 
are satisfying women's interests in sports by allowing schools to rely solely on an e-mail survey 
enrolled and admitted students. Such a survey is likely to measure only the discrimination that 
limited women's opportunities in sports. 

• The Clarification authorizes a survey methodology that is scientifically flawed and inconsistent, 
prior Department policies. For example, the Department states that failure to respond to the su, 
is evidence of a lack of interest in playing sports. 

For these reasons. the NCWGE calls on the Secretary of Education to withdraw the Clarification. 

~ 2005 The MARGARET Fund of NWLC Privacy I Contact Us 
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Statement from NCAA President Myles Brand 
Regarding Department of Education Title IX 
Clarification 

For Immediate Release 
Tuesday, March 22, 2005 
Contact 
Bob Williams 
Managing Director of Public 
and Media Relations 
317/917-6117 

INDIANAPOLIS---The following is a statement from NCAA President Myles Brand 
regarding the Department of Education's clarification of Title IX with respect to the 
use of an e-mail survey to enrolled undergraduate students as a measure of interest 
in athletics: 

"I am disappointed in the way the Department of Education promulgated its 
clarification of Title IX regulations with regard to determining the interest level of 
females in athletics. The department issued its clarification without benefit of public 
discussion and input. 

"The e-mail survey suggested in the clarification will not provide an adequate 
indicator of interest among young women to participate in college sports, nor does it 
encourage young women to participate - a failure that will likely stymie the growth of 
women's athletics and could reverse the progress made over the last three decades. 
One need only observe the Division I Women's Basketball Championship that is 
underway to understand the effect of encouragement for women to participate, the 
high level of play at which women compete and the public interest in women's 
athletics." 
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Washington, D.C. 
Regional Office 
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Ave., NW, Suite 600 
Washington, DC 20005 
Phone: 202.737.0012 
Email: smiriter@nclrights.org 
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· The National Center for Lesbian Rights 
is·a national legal organization commit_ted to advancing the civil and human 
of lesbian, gay, bisexual, and transgender people and their families through 
litigation, public policy advocacy, and public education. 

THE DEPARTMENT OF EDUCATION'S 
"CLARIFICATION" OF TITLE IX POUCY 
UNDERMINES THE LAW AND THREATENS THE 
·GAINS WOMEN AND GIRLS HAVE MADE IN 
SPORTS 
National Women's Law Center, April 2005 

NAT IO I 
WOME 

~LAW CE~ 

The Department of Education, without any notice or public input, has issued a n1 
IX policy-under the guise of a "Clarification'!-that creates a major loophole throu 
which schools can evade their obligation to provide equal opportunity in sports. • 
policy allows schools to gauge female students' interest in athletics simply by 
conducting e-mail surveys and to claim-in these days of excessive e-mail spam-· 
failure to respond to the survey shows a lack of interest in playing sports. It elin 
schools' obligation to look broadly and proactively at whether they are satisfying 
women's interests in sports, and will thereby perpetuate the cycle of discriminat 
which women have been subjected. The new "Clarification"-an under-the-radar , 
on Title IX's ap·plication to athletics following public rejection of the Administrati, 
prior efforts to weaken the law-violates basic principles of equality and threatern 
reverse the enormous progress women and girls have made in sports since the 
enactment of Title IX. 

The new "Clarification" is inconsistent with long-standing 
Department policies and with fundamental principles of equality 
under Title IX. 

Title IX requires schools to provide young women with equal sports participation 
opportunities. The long-standing athletics policie~ reaffirmed by the Department 

Education less than two years ago!. provide three independent ways-the "three ~ 
test"-for schools to satisfy this requirement. Specifically, a school can demonstn 
compliance if: 

• The percentages of male and female athletes are about the same as the 
percentages of male and female students enrolled in the school (the 
"proportionality" prong); or 

• The school has a history and continuing practice of expanding opportunitie 
the gender that has been excluded from sports-usually women; or 

• The school is fully and effectively meeting the interests and abilities of the 

underrepresented gender-usually women-to participate in sports.I 

The Department's new "Clarification" allows schools not meeting either the first 
second prong to show that they are nonetheless in compliance with Title IX by d 
nothing more than sending a "model" e-mail survey to their female students ask 
about their interest in additional sports opportunities. The Department will presL 
that schools comply with Title IX if they administer this survey and find insufficii 
interest to support additional opportunities for women-even if schools get very I< 

response rates-unless female students can provide "direct and very persuasive 
evidence" to the contrary. This policy change makes a mockery of the third' pron 
requirement that schools show full and effective accommodation of their female 
students' athletic interests. Among the problems with ·the new policy are the foll 

• The new "Clarification" allows schools to use surveys alone to 
demonstrate compliance with the law. Under prior and longstanding 
Department policies, a survey of student interest is qn"ly one of many factc 
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a school must evaluate to show that it is fully meeting women's interests ~ 
the third prong· of the three-part test. other factors~that schools must coriv\ 
include; requests by students to add a particular sport; participation rates 
or intramural sports; participation rates in sports in high schools, amateur 
athletic associations, and co_mmunity sports leagues in areas from which t 
school draws its students; and interviews with students~ coaches, and 

administrators) The new "Clarification" eliminates the obligation to consic 
these important criteria. 

• Surveys are likely only to provide a measure of the discrimination I 
has limited, and continues to limit, sports opportunities for women 
girls. Courts have recognized that interest cannot be measured apart fron 
opportunity1; women's interests in sports have been artificially limited by 
discrimination to whic_h they have been subjected, and women's interests 
grown as Title IX has opened new sports participation opportunities for thE 
a result, basing women's future opportunities on their responses to survey 
measure their prior lack of exposure will only perpetuate the cycle of 
discrimination. 

• The new "Clarificatio_n" conflicts with a key purpose of Title IX-to 
encourage women's interest in sports and eliminate stereotypes th 
discourage them from participating . .2 The new "Clarification" is particu 
damaging for students in high school, where female students are likely to 
had few or no sports opportunities that would inform their responses to ar 
interest survey, and where students should be encouraged to try many dif 
sports, not have their future opportunities limited by what they might hav
experienced or be interested in at that time. 

• The new "Clarification" allows schools to restrict ·their surveys to Oi 
enrolled and admitted students, thereby permitting schools to evac 
their legal obligation to measure interest broadly. The "Clarification" 
ignores the reality that students interested in a sport not offered by a schc 
unlikely to attend that school. By not requiring schools to evaluate interes 
exists beyo.nd their own campl!ses-such as in high school, community, anc 
recreational programs in the areas from which a school typically draws its 
students-the new policy allows schools to evade their legal obligation to Io 
'broadly for interest in certain sports by women. Instead, the policy rewarc 
schools with a presumption of compliance for wearing blinders-that is, for 
restricting their sports offerings and then claiming that they are satisfying 
interests of those who are content with those restricted offerings. 

• The survey methodology authorized under the new "Clarification" i 
flawed and jnconsistent with the requirements of prior Department 
policy. For example: 

• Schools may e-mail- the survey to all female students and intE 
a lack of response as evidence of lack of interest. Given the 
notoriously low response rates to surveys in general, let alone to an 
sent via email, this authorizatiqn will allow schools to avoid adding r 
opportunities for women even where interest does in fact exist on Cc 

• Sch!Jols may presume that young women's self-assessment o 
of ·ability to compete at the varsity level reflects an actual lac 
ability. Young women who have played sports at the club level, or\ 
have played sports other than the particular ones being considered fa-
varsity status, may well have the ability to compete at a varsity lev£ • 
the sport at issue. Tennis players, for example, may also be able to 
squash, and many female athletes can become expert rowers. But u 
the new "Clarification"-and contrary to the Department's prior polici, 
schools are relieved of any obligation to seek the opinions of coache 
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other experts on this issue. 

• The new "Clarification" shifts the burden to f~male students to she 
that-they are entitled to equal opportunity. Where schools are not pre 
equal participation opportunities for women, long-standing Department of 
Education policies make clear that schools have the burden of showing-an, 
Office for Civil Rights the burden of rigorously evaluating-that they are 
nevertheless fully meeting the interests and abilities of their female stude1 
The new "Clarification" instead forces women to prove that their schools a 
satisfying their interests and that they are entitled to additional opportunil 

• The new "Clarification" makes no provision for the Department to 
monitor schools' implementation of the model survey or its results 
Adding insult to injury, the Department's new polic;y does not require that 
Office for Civil Rights monitor compliance to ensure that schools meet eve 
minimal requirements for survey use or interpret the results accurately. 

The new policy threatens to reverse the enormous progress womei 
and girls have made in sports since the enactment of Title IX and t 
perpetuate further discrimination against them. 

Title IX has opened the door for millions of women and girls to participate in spc 
While fewer than 32,000 women participated in college sports prior to the enact, 
Title IX, today that number has expanded nearly five fqld-or 400%-to more thar 
150,000 women. Female participation in high school athletics has increased fron 

than 300,000 to over 2.8 millio_!1.2 

These increased sports opportunities have· provided immense benefits to a new 
generation of female athletes. Playing sports promotes responsible social beha_vi 
greater academic success, and increased personal skills. Compared to their 
non-athletic peers, athletes are less likely to smoke or use drugs; have lower ra1 
sexual activity and teen pregnancy; have higher grades; and learn important life 
including the ability to ·work with a team, perform under pressure, set goals, anc 

critic;:ism.Z 

Despite these important benefits, critics of gender equity continue to attack Title 
requirement that women be provided equal participation opportunities and claim 
instead that women are inherently less interested in sports than are men. Claim 
these, as well as wide-spread non'-compliance with Title IX in schools across the 
country, have resulted in women being treated like second-class citizens on the 
field. For example, although women in Division I colleges are 53% of the studen 
they receive only 41 % of the sports participation opportunities, 36% of athletic 

operating dollars, and 32% of the money spent on recruitment . .§. At the high sch 

level, girls represent only 42% of varsity athletes.2 

*** 

This is not the first time that the Bush Administration has attempted to undermi 
equal opportunities for female athletes. Its attempts to do so through its 2002 
Commission on Opportu_nity in Athletics were stalled by a massive public outcry 
defense of Title IX. Unable to achieve its goals in the light of day, the Administrc 
has now resorted to stealth tactics by unilaterally adopting this dangerous new ~ 

without public announcement or opportunity for public comment. The Departm, 
should withdraw this misguided and illegal "Clarification" and honor its 
promise to enforce long-standing policies that reflect Title IX's goals anr 
requirements. 

NOTES_: 

1. United States Department of Education, Office for Civil Rights, Further 
Clarification of Intercollegiate Athletics Policy Guidance Regarding Title IX 
Compliar:,ce (July 11, 2003). 
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2. United States Department of Health, Education, and Welfare, Office for Ci\ 
Rights, Title IX of the Education Amendments of 1972; .a Polity InterpretaO \ 
Title IX and Intercollegiate Athletics, 44 Fed. Reg. 71,413 (December 11, : 

3. United States Department of Education, Office for Civil 'Rights, C/arificatior 
Intercollegiate Athletics Policy Guidance: The Three-PaJ:t Test (Jan. 16, 19' 

4. Cohen v. Brown University, 101 F.3d 155, 179-80 (1st Cir. 1996). 
5. Neal v. Board of Trustees of the California State Universities, 198 F.3d 76:: 

Cir. 1999). 
6. National Collegiate Athletic Association (NCAA), 1982-2002 Sponsorship a. 

Participation Report 65, available at , 
http://ncaa.org/li bra ry /research/ partici pati on_rates/198 2-2002/participati 
National Federation of State High School Associations (NFHS), 2002 High: 
Athletics Participation Survey, available at 
http://www.nfhs.org/nf_survey_resources.asp. 

7. See, e.g.~ ·Carnegie Corporation, The Role of Sports in Youth Development 
(March 1996); NFHS, The Case for High School Activities (2002) at 3, 9; T 
Natior.1al Campaign to Prevent Teen Pregnancy, Fact Sheet: Not Just Anotf 
Single Issue: Teeri Pregnancy and Athletic Involvement (July 2003); The 
Women's Sports Foundation Report: Sport and Teen Pregnancy {1998) at. 
The President's Council on Physical Fitness and Sports, Physical Activity & 
in the Lives of Girls (Spring 1997); and Black Female Athletes Show Grad
Gains, The NCAA News (June 28, 1995). 

8. NCAA, 1999-00 Gender Equity Report (2002). 
9. NFHS, 2002 High School Athletics Participation Survey. 
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ISSUES &_ACTIO 1h1+t1a;1t-@ 

Department of Education Creates Huge Title IX 
Compliance Loophole: The Foundation Position 
Thu 16-Jun-2005 

Executive Summary • Send :hi, 
The Department of Education's March 17, 2005, letter al'tielo ta 

announcing "additional clarification" of its policy for collegiate a friend 
compliance with Title IX in athletic programs, issued without public input or 
comment, "clarifies" nothing and, instead, marks a dramatic and unprecedented 
reversal of the department's previous policy that violates practically every legal 
principle upon which Title IX's 30-year jurisprudence is based and shifts the 
burden of compliance from schools to female athletes. 

Specifically, the letter and accompanying "model survey" are contrary to 
established case law, contradict' the Department's prior pronouncements and its 
Title IX Athletics Investigator's Manual, and ignore the reality that high schools 
and colleges create their sports teams and sports offerings sometimes years in • 
advance by encouraging (in the case of high schools) and recruiting (in the case 
of colleges) prospective athletes to their campuses. The "model survey" ignores 
this reality by measuring only the interest of current, existing students, who 
were neither encouraged. nor recruited for teams or sports beyond those the 
schools or colleges provided at the time. As such, the survey is an inherently 
biased and illogical methodology that merely entrenches the inequalities in the 
institutions' predetermined, existing $ports programs. 

The gist of the letter is that schools in which females are underrepresented in 
athletics compared to their proportion in the general student body (Prong 1 of 
Title IX's participation requirement) and that have not demonstrated a history 
and continuing practice of expanding opportunities for the underrepresented sex 
(Prong 2) would be deemed in compliance with the law under Prong 3 of the 
athletic participation provision if they simply e-mailed a "model survey" to 
current students to determine their interests and abilities and found interest by 
the underrepresented sex to be lacking. 

This survey would create a presumption of compliance with Title IX, a·s long as 
the school-did not recently drop a women's team or had a recent request for 
elevation of women's.club sport to varsity status. Once the survey is 
administered, the burden of demonstrating compliance with Prong 3 would shift 
from the college or school to the athlete. In essence, the institution· would enjoy 
a presumption of compliance, a difficult hurdle for an athlete to surmount. 

In summary, the letter and "mod!=!I survey" contravene the basic principles of 
Title IX and its long-standing jurisprudence. Every legal authority -- including the 
department's own prior policies and interpretations -- agree that surveys of 
existing students are an inaccurate, biased, and invalid.method of determining 
compliance under Title !X's third prong. The letter confirms that the department 
has become the "fox guarding the henhouse" by thumbing its nose at the law 
and the female athletes it is charged with protecting. The Department, which has 
conducted no Title IX tnvestigations since 2002, has now taken a startling step 
that protects the status quo in college sports. 
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Accordingly, the Women's Sports Foundation calls upon the ·secretary of 
Educat~~n to withdraw the March 17 lett~E and rifodel survey. ••• 0 
A "Survey" Is an Invalid Measure of Interest in Participation 
The Department's "model survey" fails to provide a valid measure of women's 
interest in sports and, instead, institutionalizes the very discrimination that is anc 
has been the basis for women's lack of opportunity to participate in sports. The 
use of surveys rests on the stereotyped notion that women are inherently less 
interested in sports than men, which is contradicted by the country's experience 
of Title IX and fundamental principles of civil rights law. 

Some experts in the use of survey instruments have found that surveys measure 
attitude, rather than predicting behavior. They assert that male respondents are 
simply more likely than women to profess an interest in sport, regardless of their 
eventual willingness to show up for a team and play. In other words, professing 
interest does not predict behavior well and should not be used to predict actual 
levels of participation when nondiscriminatory opportunities are made available 
to boys and girls. To use the results of interest surveys as the sole justification 
for withholding participation opportunities is an improper use of attitude survey 
methodology that the courts and policy-makers have repeatedly rejected due to 
their irrelevance and bias. 

And what if the students do nof respond to the e-mailed "model survey"? The 
letter says, "Although rates of nonresponse may be high with the e-mail 
procedure, under these conditions, OCR will interpret such nonresponse as a lack 
of interest." To get a chance. to play, females have to respond to their e-mails, a 
requirement that male athletes never have to meet. Experts •in survey 
methodology confirm that inferring nonresponses as "no interest" turns survey o
empiricism on its ear. A general rule of thumb is that only around 20% of ) 
persons who receive a survey respond to it. The results of the respondents are 
then generalized· to the population of interest. If half of the respondants indicatec 
they were interested in sports, then the school should assume that half of the 
female students are interested. To demonstrate the bias in the proposed model 
survey,_ reverse the OCR approach. A school would send out an e-mail survey 
and ask students if they have NO interest in a given sport. Non responses would 
then be interpreted as affirmative interest. 

Male Athletes Have Never Been Required to Prove Interest in Order to· 
Obtain Participation Opportunities 
Male athletes have never had to prove they were interested in sports to receive 
opportunities to play. Schools simply assumed male athletes were interested in 
sports, hired a coach who recruited athletes to play, and offered varsity athletic 
experiences. If you do the same for women, they too will play. We know of no 
instance in which a high school or college started a varsity women's team, hired 
a coach and then had the coach return his or her paycheck because he or she 
c<;>uld not find enough women to play. 

Reliance on Existing Student Body for Assessment is Wrong 
At the college level, athletes are only rarely recruited frpm the existing student 
body, but rather are recruited from the region or country at large. At the high 
school level, the coach finds students with and without experience or skill who 
are big enol!gh or fast enough and urges them to come out for the team. Now, a 
college that goes out and recruits male athletes from all over the country and no1 
from its existing student body, is not required to do the same for female athletes 
and can eliminate this obligation by administering an e-mail survey. Now, a high Q 
school is not obligated to encourage female athletes to come out for teams in the 
same way it encourages male athletes to come out for teams, so long as it 
administers an e-mail survey. . 

This result reflects an absence of common sense and a dereliction of the 
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Department's authority. A huge Title IX compliance loophole has been created 
despite a ?imilar analysis by the courts on why surveys of the interest of the 
existing student body or even a pool of applicants to the university are patently 
wrong. In the most compretiensive and accepted case on the topic, Cohen v. 
Brown University, a federal appeals court stated that the type of survey the 
department has proposed to gauge compliance under the third prong was 
"illogical" and "circular" in its reasoning. 

The court expressly rejected the practice of surveying current students, noting 
that Brown actively recruits most students who end up playing on its varsity 
teams. The court stated: "Wh.at students are present on campus to participate in 
a survey of interests has already been predetermined through the recruiting 
practices of the coaches. What teams are established and can recruit or qualify 
for admissions preferences has already been predetermined by Brown. Thus, the 
interest present on campus is controlled by Brown; to then suggest that Brown 
must only satisfy the relative interests of students present on campus is 
circular." 

Further, the court rejected surveying the pool of applicants to Brown. The court 
stated: "Using the pool of actual B

0

rown applicants fails to consider the fact that 
college applicants interested in a sport not offered as a varsity sport at Brown 
may not even apply to Brown. A survey of actual Brown applicants would thus fai 
to capture the interest of those. student-athletes who choose not to apply due to 
the limits of Brown's program offerings. To suggest that Brown need only satisfy 
the interests of actual applicants where Brown's selection· of program offerings 
affects who applies to the school in the first place is illogical." 

Model Survey as Sole Litmus Test Defines Current Legal Authority 
Every legal authority has disallowed using surveys of existing students as the 
sole measure of compliance, including: 

• IX Policy Interpretation, 44 Fed. Reg. 71415 (1979 policy) 
• Valerie M. Bonnette & Lamar Daniel, Department of Education, Title IX 

Athletics Investigator's Manual (1990) 
• 1996 OCR Clarification of Intercollegiate Athletics Policy Guidance; The 

Three-Part Test, available at 
http://www.ed.gov/about/offices/list/ocr/docs/clarific.html 

• Cohen v. Brown University, 101 F.3d 155 (1st Cir. 1996) at 1_78-179. 

While these iegal authorities have held that this survey practice cannot be made 
the sole litmus test for compliance under Prong 3 of Title IX, the letter sets up 
just a situation, totally reversing the current standard. The letter states. that only 
if the "model survey" is not administered will it look at the following other factors 
which the courts have maintained must all be examined: 

• Requests for the addition of a varsity team (even if no club team currently 
exists) or elevation of an existing club sport to varsity status 

• Participation in club or intramural sports 
• Participation in high school sports, amateur athletic associations and 

community sports leagues that operate in areas from which the institution 
draws its students 

• Intercollegiate varsity participation rates, as identified by national and 
regional intercollegiate sports governing bodies, in the institution's 
competitive region 

Yet these are the same factors that schools formerly had to adhere to under the 
former policy. 

Dependence on a single survey methodology cancels the Department of 
Education's 1979 Policy Interpretation, which states that schools are permitted tc 
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determine the athletic interests and. abilities of students by nondiscriminatory 
' methods of their choosing, provided that all of the_ followfng standards are met: Q, 

a. The process take into account the nationally increasing levels of women'~ 
interests and abilities; 

b. The methods of determining interest and ability do not 1disadvantage the 
members of an underrepresented sex; 

c. The methods of determining ability take into account team performance 
records; and 

d. The methods are responsive to the expressed interests of students 
capable of intercollegiate competition who are members of an 
underrepresented sex. 

The letter and "model survey" also conflict with the department's Title IX 
Athletics Investigator's Manual , which instructs investigating officials to consider 
other factors reflecting interests and abilities, such as sports programs at 
"feeder" schools and community and regional sports programs. More importantly 
the investigator's manual states that ·a student ·survey may be a remedial tool to 
be used after a determination that an institu_tion has failed the third prong; a 
survey is not utilized to determine compliance in the first instance, however. 
While a student survey may be part of a remedy to determine what sports to adc 
when an institution's current program fails Prong Three, it is not a proper test 
upon which to base compliance. 

In summary, the letter and·"model survey" contravene the basic principles of Oi 
Title IX and its long-standing jurisprudence. Every legal authority - including the 
Department's prior policies and interpretations - agree that surveys of existing . 
students are an inaccurate, biased and invalid method of determining compliance 
under Title IX's third prong. It ignores the effect of recruiting and the 
self-selection of athletes with existing desired sports programs. Yet the 
Department's letter and "model survey" contravene the law's very purpose by 
further di~advantaging women via a biased and rejected methodology. 
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9 ""OCR will determine whether there is sufficient unmet inten;st among 
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the institution's students who are members of the underrepresented sex to 
sustain an intercollegiate team~. OCR will look for interest by the
underrepresented sex as expressed through the fof lowing indicators, 
among others: 

requests by students and admitted students that a particular sport be 
added; 
requests that an existing club sport be elevated to intercollegiate 
team status; 
participation in particular club or intramural sports; 
interviews with students, admitted students, coacfJes, administrators 
and others regarding interest in particular sports; 
results of questionnaires of students and admitted students regarding 
interests in particular. sports; and 
participation in particular in interscholastic sports by admitted 
students. 

In addition, OCR will look at participation rates in sports in high schools, 
amateur athletic associations, and community sports leagues that operate 
in areas from which the institution draws its students in order to ascertain 
likely interest and ability of its students and admitted students in particular 
sport(s).5 For example, where OCR's investigation finds that a substantial 
number of high schools from the relevant region offer a particular sport 
which the institution does not offer for the underrepresented sex, OCR will 
ask the institution to provide a basis for any assertion that its students and 
admitted students are not interested in playing that sport. OCR may also 
interview students, admitted students, coaches, and others regarding 
interest in that sport. 

An institution's evaluation of interest should be done periodically so that 
the institution can identify in a timely and responsive manner any 
developing interests and abilities of the underrepresented sex. The 
evaluation should also take into account sports played in the high schools 
and communities from which the institution draws its students both as an 
indication of possible interest on campus and to permit the institution to 
plan to meet the interests of admitted students of the underr-epresented 
sex." 

1.0 44 Fed. Reg. at 71, 417 
1.1. Valerie M. Bonnette & Lamar Daniel, Department of Education, Title IX 
Athletics Investigator's Manual (1990) 
1.2 Id. 
13 Id. at 27 "[a] survey or assessment may be .required as a part of a 
remedy when OCR has concluded that an institution's current program doet 
not equally effectively accommodate the interests and abilities of students. 

MORE 

Learn How You tan Help Fund the Fight to Save Title IX 

Take Action and Voice Your Opinion on Title IX Here 

Read report on Limitations of DED Survey 
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"Sen. Murray, Colleagues Sign Letter to Protect Title IX," US Fed News, Nov. 10, 2005 
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oppor.tuniti_es for participation in the future. Under the Department's new guidance, schools that provide fewer 
sports opportunities to women can be considered to-have accommodated female students-and complied'-With o-. 
Title IX, based solely on the results of a student survey. If female students do not reply to a survey emailed to 
them, the Department will assume that they are not interested in additional sports activities. We are concerned 
that a survey alone cannot reliably measure students' interest in sports. Many $tudents may not respond to, or 
even open, email surveys. 

The new guidance also does not require colleges to weigh other factors they have traditionally had to 
consider, such as coaches' and administrators' opinions, or women's athletic particiP.ation at nearby high 
schools or in recreational leagues, even though these factors are important guides to female students' interest 
and potential. By contrast, in answering a survey, students who have been denied equal opportunity in sports 
may express only tentative interest in sports or confidence in their skills. Such surveys may actu_ally do little 
more than reflect the current denial of equal opportunity, rather than the students' true interest and potential. We 
are concerned that such surveys would provide colleges an easy means of evading Title !X's goal of equal 
opportunity_. 

The proposed Senate report language responds to these concerns by requiring the Department of 
Education to prepare a report on the use of surveys by institutions of higher education. The report will include 
what other information was considered in assessing student interest and the decisions made about athletic 
opportunities at these institutions. The report further directs the Department of Education not to expend funds 
on activities associated with this guidance until the conferees have adequate time to review the report. 

Title IX has been an extraordinary success in opening up new worlds of participation in sports by young 
women and girls, and it would be a serious mistake to roll back that progress. We urge you to accept the 
Senate language regarding Title IX and the Additional Clarification to ensure that the new guidance does not 
weaken enforcement of Title IX in athletics. Thank you. 

Sincerely, 

Senator Patty Murray 

Senator Hillary Rodham Clinton 

Senator Jim Jeffords 

Senator Edward Kennedy 

Senator Joe Lieberman 

Senator Gordon Smith 

Senator Olympia Snowe 
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US Fed News 

November 10, ·2005 Thursday 12:53 AM EST 

SEN. MURRAY, COLLEAGUES SIGN LETTER TO PROTECT TITLE 
IX 

BYLINE: US Fed News 

LENGTH: 862 words 

DATELINE: WASHINGTON 

The office of Sen. Patty Murray, D-Wash., issued the following press release: 

Sen. Patty Murray (D-Wash.) today joined with six of her Senate colleagues in sending a letter to the House 
and Senate managers of the Labor, HHS and Education Appropriations conference report, to urge them to 
accept Senate language protecting Title IX. 

Senators Hillary Rodham Clinton (D-NY), Jim Jeffords (I-VT), Edward Kennedy (D-MA), Joe Lieberman 
(D-CT), Gordon Smith (R-OR) and Olympia Snowe (R-ME) also signed the letter. 

''Title IX has been an extraordinary success in opening up new worlds of participation in sports by young 
women and girls, and it would be a serious mistake to roll back that progress," the Senators wrote i"n their letter. 
"We urge you to accept the Senate language regarding Title IX and the Additional Clarification to ensure that 
the new guidance does not weaken enforcement of Title IX athletics." 

On March 11:, 2005, the U.S. Department of Education issued a new Title IX policy that threatens to reverse 
the decades of progress women and girls have made in sports. Under the Administration's "Clarification," 
schools can now claim they are fully meeting women's interests in sports based simply on the responses - or 
lack of responses - to an e-mail survey asking female students about their interests in sports. This under-the 
radar attack on Title IX's application to athletics was issued without public notice or opportunity for public 
comment. 

The proposed Senate report language requires the Department of Education to prepare a report on the use 
of surveys by institutions of higher education. The report will include what other information was considered in 
assessing student interest and the decisions made about athletic opportunities at these institutions. The report 
further directs the Department of Educati.on not to expend funds on activities associated with this guidance until 
the conferees have adequate time to review the process. 

A full transcript of the letter to the LHHS conference managers follows: 

November 10, 2005 

Dear Chairman Specter, Ranking Member Harkin, Chairman Regula and Ranking Member Obey: 

We urge you to accept the Senate language regarding Title IX of the Education Amendments of 197.2 and 
the Department of Education's March 17, 2005 policy guidance entitled "Additional Clarification of the 
Intercollegiate Athletic Policy: Three Part Test - Part Three" in the final 2006 Labor, Health and Human 
Seryices, and Education Appropriations Conference Report. 

For over thirty years, Titl~ IX has opened doors by giving women and girls an equal opp.ortunity to . . 
participate in student sports, and we are concerned that the Department's proposal could unfairly reduce their 
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From the issue dated July 29, 2005 

SIDELINES 

Senate Panel Says More Proof Needed for Colleges' Compliance With Title IX 

By JAMIE SCHUMAN 

How should colleges prove that they are· complying with a key federal gender-equity law? 

This month the Senate Appropriations Committee said the U.S. Department of Education should rescind 
a guideline that.allows colleges to use the results of a single e-mail survey to measure the demand for 
women's sports on their campuses. Colleges use those surveys to demonstrate compliance with Title IX 
of the Education Amendments of 1972. 

Calling such survey results an insufficient measurement, committee members said colleges should seek 
out additional evidence when trying to determine the level of interest in women's athletics as a means of 

Q.com~liance with the law: Title IX bars sex discrimination at institutions _r~ceiving federal funds and 
• reqmres, among other things, that men and women have equal .opportumt1es to play college sports. 

0 

Colleges can demonstrate that they meet the terms of Title IX in several ways. One is to prove that their 
women's sports programs fully accommodate the interests of female students. In March the department 
said colleges could prove that they are meeting those interests through one test: e-mail surveys of all 
students or all female students. 

The committee expressed its views on the guideline in a report accompanying a bill to finance the 
Education Department in the 2006 fiscal year. The bill itself,. which was adopted this month with no 
major changes from legislation passed earlier by an appropriations subcommittee (171e Chronicle. July 
13), now moves to the Senate floor. 

Some members of the Appropriations Committee hope to amend the bill at that point to· include their 
sentiments on th~ Title IX guideline, said Alex S. Glass, a spokeswoman for Sen. Patty Murray, a 
Democrat from Washington State, who helped write the report's language. 

The report asks the Education Department to require colleges to make "reasonable, good-faith effortsit to 
gather other evidence of women's interest in sports. 

"The committee believes survey results are not sufficient to demonstrate compliance if other evidence 
exists, such as requests for athletic teams, that contradicts the conclusions drawn from the survey," the 
report says. 

It also asks the department to produce a report by March 17, 2006, on how and to what extent colleges 
that use the survey option also seek out additional information. 
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The co~ttee wrote that the department had intended to prov_ide 901leges with more guidance on how () 
to comply with Title IX, but that in practice, the new guideline created a loophole that allows institutions 1 

to bypass the comprehensive analysis of interest in women's sports. 

Last month more than 140 Democrats in the U.S. House of Representatives sent a letter to President 
Bush, urging him to withdraw. the guideline. 
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Given at a Full Committee Hearing: 
Promotion and Advancement of Women in Sports 
Wednesday, February 1 2006 - 10:00 AM - Hart 216 

The Testimony of 
Ms. Donna de Varona 

U.S. Olympian and Sports Commentator, 

TESTIMONY OF DONNA DEV ARONA 
BEFORE THE-SENATE COMMITTEE 
ON COMMERCE, SCIENCE, AND TRANSPORTATION 

February 1, 2006 

.. 

Good Morning, I am Donna de Varona. I want to thank the Senate Committee on 
Commerce, Science and Transportation for inviting me tci testify today, and I ask that my 
written statement and attachments l:1e included in the record. 

My relationship with Washington and Congress dates back to the 1960s, when after 
returning from the 1964 Olympic games in Tokyo, I was appointed to my first of four terms 
on the Presidenfs Council on Physical Fitness. Back then I spent my summers working in 
intercity programs with children. I have also served on the l)'nited States Olympic 
Committee and the Boards of the Special Olympics, the Women's Sports Foundation, and 
the U.S. Soccer Foundation. I was a member of President Ford's Commission on Olympic 
Sports and President Carter's Women's Advisory Commission. From 1976 to 1978, I was a 
special consultant to the U.S. Senate on sports matters, and most recently I served as a 
Commissioner on Secretary of Education Roderick Paige's Opportunity in Athletics 
Commission. Subsequently, I was appointed to a Senate task force to help recommend a 
comprehensive plan to restructure the Uni,ted States Olympic Committee. 

Today we have been asked to address the status of women in sport both in the areas of 
promotion and opportunities. Although women and young girls have come a long way since 
the passage of Title IX some thirty four years ago, there is still a lot to do. The framers of the 
legislation and later on the guidelines understood that mandating equality in opportunity 
could not happen overnight, and that is the reason why the guidelines and the three-part 
participation test are crafted the way they are. The guidelines and the test are flexible and 
fair. History has painted a picture of tremendous growth and acceptance of the female 
athlete, but she still battles the perception that girls and women are inherently less interested 
in sports than men and that providing women with opportunities cheats men out of 
resources. The argument pits young men and women against·each other, and claims like 
these, as well as widespread non-compliance with Title IX in schools across the country 
have resulted in women being treated like s~cond-class citizens on the playing field. For 
example, although on average women are 54% ofthe students in colleges, they receive only 
43% of the sports participation opportunities, 38% of athletic operating dollars and 33% of 
the money spent on recruitment. At the high school level, girls represent only 42% of varsity 
athletes. In addition, women and girls continue to face discrimination at all levels of 
education and in community, recreational and professional sports programs, •including in 
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coverage of these programs by the media. With respect to promotion, the lifeblood of any 
sport, a study of national and regional papers revealed that women receive only about 7 to 9 
percent of the space in the sports sections and less than that in air time. 

While girls and women can perform on the athletic stage, they still qo not run a major sports 
broadcast network, nor make many important broadcast programming decisions. In 
educational institutions, the number of women head coaches and sports administrators has 
stagnated. In the past decade, we have seen two women's sports magazines fold, two 
professional leagues go out of business, and numerous established women's sports leaders 
leave the sporting profession. Softball has been taken off th~ Olympic program. In the 
broadcast profession, two well-known sports personalities-Robyn Roberts and Hanna 
Storm-have moved over to news departments. On the collegiate level, many female sports 
administrators have been let go with no future hope of employment in a sporting world too 
often controlled by a huge boys' club with sports boosters pulling the strings. For example, 
take a look at the story of 1972 Olympic gold medalist swimmer, Karen Moe. Karen has 
spent more than twenty years at tli.e University of California. A winning and honored athlete 
and coach, she mentored 49 All-Americans and 9 Olympians. Fourteen years ago she was 
promoted to the athletics department and has consistently been given high performance 
ratings as an administrator. This year she was let go from her job with no explanation. Her 
departure is a loss to the University, to the students, and to those women who have lost a 
role model and are now wondering about pursuing a profession as sports administrator. 

Yet with the stunning success of events like the 1999 Women's World Cup, when America's 
largest and most prestigious stadiums were packed with young vibrant fans to watch women 
compete, one might get the impression that all is healthy in women's sports. After all, since 
the passage of Title IX, we have witnessed an unprecedented increase in participation. 
Before Title IX was enacted, fewer than 32,000 took part in collegiate sports. Now more 
than 150,000 take part. In high school, the number has gone from 300,000 to over 2.8 
million. With this increased participation has come the ability to research the true benefits of 
sport for women, and the results show huge benefits such as the promotion of responsible 
social behavior, greater academic success, and increased personal skills. According to • 
published research such as the Carnegie Corporation's "The Role of Sports in Youth 
Development," compared to their non-athletic peers, athletes are less likely to smoke or use 
drugs; have lower rates of sexual activity and teen pregnancy; have higher grades; and learn 
how to work with a team, perform under pressure, set goals, and take criticism. Since health 
costs are soaring in this country and the nation faces a serious problem-with morbid obesity 
and diabetes, I would be remiss if I did not mention the health benefits to those who are fit 
and much more able lead by example and teach the values of a healthy lifestyle to their peers 
and someday their children. 

However, it is dangerous to assume that just because some excepti0nal efforts attract a 
nationwide spotlight all is healthy in women's sports. In fact, despite the fact that sports for 
girls and wom~n have proven to be so beneficial, there is still an unfortunate debate going on 
as to the merits of the law that created those opportunities: In June 2002, a 15 member 
commission was appointed by Secretary of Education Roderick Paige to review 
opportunities in athletics. I was a member and I am disappointed to say that most of our time 
was spent on longstanding Title IX policies governing athletics and whether they should be 
revised. To this day, I feel that we all missed an imp011ant opportunity to address the larger 
issue of how to provide more sports and fitness opportunities to all students in all our 
schools. As you have heard from others today, Title IX has been the engine that has created 
an explosion of sports opponunities for women over the last three decades. But Title IX has 
also been under constant attack and scrutiny since it was enacted, and today is unfortunately 
no different. The impetus for the Commission centered on claims by some that the way in 
which Title IX bas always been enforced by the Department "needlessly results in the 
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elimination of some men's teams." The Department spent a year and about $700,000 of 
taxpayers' money and heard from thousands of experts and citizens nationwide through 
public meetings, emails, reports, and letters, ultimately adopting 23 recommendations. A 
USA Today/C~/Gallup poll conducted during the Commission's tenure indicated that 
seven of 10 adults who are familiar with Title IX think the federal law should be 
strengthened or left alone. Yet many of the Commission's ultimate recommendations would 
have seriously weakened Title IX's protections and substantially reduced the opportunities to 
which women and girls are entitled.under current law. 

For this reason, and because the Commission's report failed to address key issues regarding 
the discrimination women and girls still face in obtaining equal opportunities in athletics, 
Co-Commissioner Julie Foudy ~d I released a Minority Report setting forth our views. We 
felt an obligation to all those who testified to produce a Minority Report because, contrary to 
what we were promised at the beginning of our deliberations, we were not permitted to 
include within the Commission's report a full discussion of the issues and our position on 
the recommendations that were adopted. 

In our Minority Report, we pointed out that the Title IX athletics policies have been critical 
to the effort to expand opportunities for women and girls, have been in place through 
Republican and Democratic Administrations, and have been upheld unanimously by the 
federal appellate courts. We also noted that advances for women and girls have not resulted 
·in an overall decrease in opportuniti~s for men, and that in the cases where men's teams 
have been cut, budgetary decisions and the athletics arms race are the true culprits. Even the 
Division I athletic directors who served on the Commission testified that revenue producing 
sports in big-time colleges are "headed for a train wreck." Based on these findings, we 
recommended that, the current Title IX athletics policies not be changed but enforced to 
eliminate the continuing discrimination against women and girls in athletics. We also 
recommended that schools and the public be educated about the flexible nature of the law, 
reminded that cutting men's teams to achieve compliance is not necessary or favored, and 
encouraged to rein in escalating athletics costs to give more female and male athletes 

. chances to play. The outcome of this lengthy and costly Opportunity in Athletics debate was 
that the Department of Education rejected the Commission's proposals and strongly 
reaffirmed the longstanding Title IX athletics-policies. In its July 11, 2003 "Further 
Clarification of Intercollegiate. Athletics Policy Guidance Regarding Title IX Compliance,"• 
the Department of Education stated: "After eight months of discussion and an extensive and 
inclusive fact-finding process, the Commission found very broad support throughout the 
country for the goals and spirit of Title IX. With that in mind, OCR today issues this Further 
Clarification in order to strengthen Title IX's promise of non-discrimination in the athletic 
programs of our nation's schools." The document goes on to say that Title IX's three-part 
participation test provides schools v,rith three separate ways to comply and that nothing in 
that test requires or encourages schools to cut men's teams; it also profI!.ised that OCR would 
aggressively enforce the longstanding Title IX standards, including implementing sanctions 
for institutions that do not comply. 

However, less than two years after strongly reaffirming the longstanding Title IX athletics 
policies, and without any notice or public input, the Department of Education did an 
about-face and posted on its website, late in the afternoon of Friday, March 17, 2005, a new 
Title IX policy that threatens to reverse the enormous progre~s women and girls have made 
in sports since th~ enactment of Title IX. This new policy, called an "Additional 
Clarification," creates a major loophole through which schools can evade their obligation to_ 
provide equal sports oppor.tunities to women and girls. The bottom line is that the policy 
allows schools to gauge female students' interest in athletics by doing nothing more than 
conducting an e-mail survey and to cl?,im-in these days of excessive e-mail spam-that a 
failure to re~pond to the survey shows a lack of interest in playing sports. It eliminates 
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schools' obligation to look broadly and proactively at whether they are satisfying women's 
interests in sports, and will thereby perpetuate the cycle of discrimination to which women 
have been subjected. The new Clarification violates basic principles of equality, as I explain 
further below. 

As a member of the Commission that spent a year carefully analyzing these issues, I am 
deeply troubled that the Department would change its 2003 stated position, in which it 
reaffirmed the longstanding Title IX policies and pledged to enforce them. Instead, the 
Administration has unilatei:ally adopted this dangerous new policy without public 
announcement or opportunity for public comment. Five of my fellow Commissioners and I 
are so concerned about this new Clarification that we recently sent a letter to athletic 
administrators around the country warning them about the flaws of the survey procedure 
endorsed in it, and µrging them to decline to use such procequres and instead to join us in 
asking for .it to be withdrawn. To fully understand why this new Clarification is so 
dangerous, it is important to review the relevant longstanding Title IX athletics policies. 
Title IX requires schoqls to provide males and females with equal sports participation 
opportunities. A 1979 Pol icy Interpretation elaborates on this requirement by providing three 
independent ways that schools can meet it - by showing that: 

The percentages of male and female athletes are about the same as the percentages of male 
and female students enrolled in the school (the "proportionality" prong); or 

The school has a history and continuing practice of expanding opportunities for the 
underrepresented sex-usually women; or 

The school is fully and effectively meeting the athletic interests and abilities of the 
underrepresented sex. The.Department's new Clarification allows schools not meeting the 
first or second prongs --that is, schools that are not proyiding equal opportunities to their 
female students and that have not consistently improved opportunities for them--to show that 
they are nonetheless in compliance with Title IX by doing nothing more than sending a 
"model" e-mail survey to their female students asking about their 'interest in additional sports 
opportunities. According to the Clarification, the Department will presume that schools 
comply with Title IX if they use this survey and find insufficient interest to support 
additional opportunities for women, unless female students can provide "direct and very 
persuasive evidence" to the contrary. 

This new policy dramatically weakens existing law. First, it allows schools to use surveys 
alone to demonstrate compliance with the law. Under prior Department policies, schools 
must consider many other factors besides surveys to show compliance with prong three, 
including: requests by students to add a particular sport; participation rates in club or 
intramural sp9rts; participation rates in sports in high schools, amateur athletic associations, 
and community sports leagues in areas from which the school draws its students; and 
interviews with students, coaches-, and administrators. The new Clarification eliminates the 
obligation to consider these important criteria. Second, surveys are problematic because they 
are likely only to measure the discrimination that has limited, and continues to limit, sports 
opportunities for women and girls. Courts have recognized that interest cannot be measured 
apart from opportunity. In other words, to quote the movie Field of Dreams, "If you build it, 
they will come." Basing women's oppo11unities on their responses to surveys that measure 
their prior lack of exposure will only perpetuate the cycle of discrimination. The new 
Clarification is particularly damaging for stud~nts in high school, where female students are 
likely to have had even fewer sports opportunities that would inform their responses to a 
survey, and where students should be encouraged to try many different sports, not have their 
opportunities limited by what they might have experienced or be interested in at that time. 
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Third, by allowing s.chools to restr.ict surveys to enrolled and admitted students; the 
Clarification lets schools off the hook from having to measure interest broadly. The 
Clarification ignores the reality that students interested in a sport not offered by a school are 
unlikely to attend that school. By not requiring schools to evaluate interest that exists beyond 
their own campuses-such as in high school, community, and recreational programs in the 
areas from which a school typically draws its students-the new policy allows schools to 
select the universe of people who will be able to respond from those who have already 
signaled their willingness to accept limited opportunities. 

Fourth, the Clarification authorizes flawed survey methodology. For example, schools may 
e-mail the survey to all female students and interpret a lack of response as evidence of lack 
of interest. Given the notoriously low response rates to surveys in general, let alone to 
anything sent via email, this authorization will allow schools to avoid adding new 
opportunities for women even where interest does in fact exist.on campus. In addition, 
schools may presume that young women's self-assessment of lack of ability to compete at 
the varsity level reflects an actual lack of ability. Young women who have played sports at 
the club level or sports other than the ones being considered for varsity status may well have 
the ability to compete at a varsity level in the sport at issue. Tennis players, for example, 
may also be able to play squash, and many female athletes can become expert rowers. But 
und~r the new Clarification, schools are relieved of any obligation to seek the opinions of 
coaches or other experts on this issue. 

Fifth, the new Clarification shifts the burden to female students to show that they are entitled 
to equal opportunity. Longstanding Title IX policies put the burden on schools to show that 
they are fully meeting the interests and abilities of their female students. The new 
Clarification forces women to prove that their schools are not satisfying their interests and 
that they are entitled to additional opportunities. 

Finally, the Department's new policy does not even require that the Office for Civil Rights 
monitor schools' use of the survey to ensure that they meet minimal requirements for survey 
use or interpret the results accurately. For all these reasons, the Department's new 
Clarification represents a giant step backwards in the progress that women and girls have 
made in the past three decades. Ifleft in place and used by schools, the new·Clarification 
will lead to a reduction in opportunities for our nation's daughters. We call on Congress to 
do everything within its power ensure that this does not happen. 

Title IX has opened the door for millions of women and girls to participate in sports, but 
much work remains to be done to fulfill its promise and vision. We welcome Congress' 
focus on the promotion and advancement of women in sports and look forward to working 
together to expand athletic opportunities for women and girls. 

Footnotes 

1. NCAA, 2002.-03 Gender Equity Report (2004). 

2. NFHS, 2002 High School Athletics Participation Survey. 

3. See, e.g., Priest, Laurie and Liane M. Summerfield, "Promoting Gender Equity in Middle 
and Secondary School Sports Programs," ERIC Digest, 1994; Rebecca Vesely, "California 
Takes Lead in Sports Equity," Women's eNews, Sept. 13, 2004 (regarding bill banning 
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ATHLETIC OPPORTUNITY FOR ALL 

BYLINE: US Fed News 

LENGTH: 631 words 

DATELINE: WASHINGTON 

Sen. Olympia J. Snowe, R"'Maine, issued the following column: 

Until about 34 years ago, girls and boys did not have equal opportunities to participate in sports. In 1972, 
Congress passed the Educational Amendments and one section of this law, Title IX, prohibited discrimination 
against girls and women in federally-funded education, including in athletics programs. A landmark civil rights 
law, Title IX has been the driving factor in allowing thousands of women and girls the opportunity to benefit from 
intercollegiate and high school sports. And many have gone on to prosper; according to a 2002 study, 81 
percent of executive businesswomen played organized team sports growing up. 

As a result of Title IX, women and girls have benefited from more opportunities and equitable .facilities. 
Indeed, prior to Title IX, only 1 in 27 high school girls - fewer than 300,000 - played sports. Today, the number is 
1 in 3 - for a total of nearly 2.8 million, an increase of 800 percent. Because of Title IX, more women have 
received athletic scholarships, and thus the opportunity for higher education than would have been possible 
otherwise. In fact, many women Olympic athletes credit Title IX for the opportunity to attend college through 
athletic scholarships and to participate in sports. 

In less than two w_eeks, many of us will tune in to watch the 2006 Winter Olympics, and I am especially 
proud of the women fr0m Maine who will represent our country.. Kirsten Clark from Raymond, Maine, who grew 
up skiing. at Sugarloaf/USA, will compete in the downhill and Super-G skiing events. Twin sisters Lanny and 
Tracy Barnes, who train at the Maine Winter Sports Center and study at the University of Maine in Fort Kent, will 
both compete in the biathlon - and I wish them all the best of luck. 

From the very first day I set foot in Washington in 1979, I have been a stalwart supporter of Title IX and 
women's athletics. As a member of the U.S. House of Representatives, I sponsored the first "National Women 
in Sports Day" Resolution in 1986 and then continued to sponsor or cosponsor the same resolution every 
successive year while I was in the House. The pen President Reagan used to sign the measure along with his 
letter of appreciation still hangs on my offi~e wall. 

We must continue to preserve the efficacy of Title IX. I have expressed concern that a March 17, 2005 
clarification of the law by the -U.S. Department of Education may undermine Title IX by allowing schools to use 
unreliable internet-based surveys to determine whether or not it is "fully and effectively" accommodating the 
interests and abilities of women. Und~r the Department's new guidance, schools that provide fewer sports 
opportunities to women can be consiqered to have accommodated female students and complied with Title IX 
based solely on the results of a student survey. If female students do not reply to a survey e-mailed to them, the 
Department will assume that they are not interested in additional sports activities. Following this decision, I 
joined jn a letter with some of my Senate colleagues opposing the clarification and urging that it be rescinded. 
With all the progress we have made in dramatically increasing girls' participation in sports, we can't afford to 
turn back the clock. 

Athletics help cultivate the kind of positive, competitive spirit that develops self-confidence and dedication 
and makes for more successful, well-rounded individuals. Given its overwhelming success, Congress must 
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Lack of interest? 
College athletics community stands back from new Title IX compliance tool 

April 10, 2006 

By Michelle Brutla9 
Hosick 
The NCAA News 

Since the release of the federal government's 2005 
clarification to Title IX policy and its accompanying 
model survey, Title IX advocates have been crying foul. 
The survey provides a way for institutions to ·skirt their 
obligations to female students, they say, instead of 
ensuring that all interested women have an opportunity 
to participate in intercollegiate athletics. 

The NCAA Executive Committee even urged Association 
members not to use the procedures set forth in the 
clarification and called on the U.S. Department of 
Education to rescind the new analysis. 

However, the government has not made any move to 
reconsider its clarification, and the model survey 
remains an permissible method of complying with Title 
IX. 

Whether institutions are inclined to use that option, 
though, is unclear. A report released by the Department 
of Education's Office for Civil Rights (OCR) last month 
indicated that befor~ the model survey, interest surveys 
alone were not a safe harbor. 
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Many advocates for female athletes believe that practice 
should continue - if institutions do decide to use the 
model survey or any survey at all, they should use a 
method that will garner the highest response rate 
possible, such as making it mandatory .to fill out the 
questionnaire in order to register for classes. Also, they 
believe the survey results should be considered along 
with other factors, such as participation in club or 
intramural sports, sports played in an institution's 
recruiting area and the availability of viable competition 
in the conference ·or geographic area. 

Right now, most institutions don't seem to be using the 
model survey at all, either alone or in- conjunction with 
an assessment of other factors. Many people involved in 
the debate believe that the NCAA position has been a 
major influe~ce. 

Atlanta attorneys John Almond and Dan Cohen believe 
that schools should consider the OCR model survey a~ a 
way to gain compliance. In an article recently published 
in the Vanderbilt Journal of Entertainment and 
Technology Law, the Rogers and Hardin [LP attorneys 
analyzed the pros and cons of the survey. 

"We had not seen l")'lUCh coverage that is very detailed in 
terms of what the additronal clarification can provide, 
and also a lot of the coverage is more for general 
audiences," Cohen said. "Our article really takes a more 
practical approach t_han has been done before. 
Presumably each individual school is making a choice 
(not to use the survey), but we're not even sure that's 
happening. A lot of schools are not even sitting down 
and analyzing this thing; and we don't know why. Call it 
inertia .. " 

Others, however, hope that schools ha.Ye considered the 

The March 2005 clarification 
to Title IX policy provides a 
model survey that 
institutions can use to prove 
compliance with Prong Three 
of the anti-gender 
discrimination law. The 
survey can be distributed in 
a variety of ways, including 
via e-mail or as a 
requirement to register for 
classes. Advocates hope that 
in addition to the survey, 
ins~itutions will find other 
ways to measure athletics 
interest among female 
students on their campuses. 
Photo by Marcia Stubbeman/ 
NCAA N~ws. 

tool and have chosen to discard it because they believe it ineffectively measures true interest. 
But the survey is still only a year old, and some institutions might consider its use. Advocates 
for female athletes say that if an institution does decide to use the model survey as an 
avenue to coml?liance, those results should not be the only factor considered. 

Jennifer Alley, executive director of the National Association of Collegia.te Women Athletics 
Administrators, said she would advise any institution looking at the survey not to use it as a 
stand-alone cure-all for Title IX compliance. 
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"The only justification in using the survey is to do some other types of communication as 
well," Alley said. "That would include face-to-face conversations with students on the club or 
intramural teams, or taking a look at your recruiting territories to determine what sports are 
appropriate to consider. Normally, students go to schools that. offer the sports they are 
interested in., but a lot of times, students can get interested in sports through some other 
venue, whether it's club or intramural teams. You don't realize that they've never been 
exposed to something." 

Christine Grant, fomer director of women's athletics at the University of Iowa, said she had no 
problem with the model survey Itself, ~ut like Alley, she believes it should be used in 
conjunction with other factors the OCR endorsed under a previous administration. 

"If you want to use the survey, fin~, but also use the other ideas listed in the 1996 
clarification under President Clinton," G.rant said. "There are other factors that the OCR said at 
that time ought to be taken into consideration. 

However, some advocates believe the survey method of gau9ing interest is ineffective. 

Neena Chaudhry, senior counsel at the National Women's Law Center, said that surveys in 
ger:ieral, not just the model survey, are inadequate tools to determine interest in athletics 
among women, especially when used without any supporting information. 

"There is no perfect survey. You can take the results of the survey an_d interpret them, but 
they have to be interpreted in the light of other factors," she said. "And there needs to be 
follow up, like other evaluations, talking to students and coaches and looking around and 
seeing what sports people in the area are playing that we don't have. I don't think you can 
rely entirely on a survey." 

Janet Judge, a sports law attorney with Verrill Dana LLP, said even the OCR in its recent 
report concedes that some schools used other factors to determine interest in addition to the 
survey - at least before the clarification was issued. Judge al-so said the model survey is 
flawed, pointing to language within the survey that sets forth the pros and cons of athletics 
participation as an example. The survey specifically mentions the fact that most student
athletes would receive academic support not available to their peers, but also points out the 
missed class time and long hours spent practicing each week. 

"It would appear that the better approach would be to design a survey-with language that 
does not stereotype athletes and distribute it in such a way as to ensure interested or not 
interested responses," she said. "No interest is a valid response - just make sure that is what 
students are saying. Some schools are doing just that. They have tweaked the survey and 
make students respond in order to register, for example. In this way, they have made the 
survey more reliable and accessible. 

"The survey can be tweaked, but be aware that-if a school modifies the survey, there is no 
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guarantee that the OCR.will approve it or give it the presumption of compliance. The OCR 
makes clear that schools may look to other indicia of interest to assess interest, but does not 
require it," she said. 

The lack of a minimum response rate is also troubling, she said, suggesting that an improved 
survey with enhanced administration techniques might garner more accurate results. 

"It would appear that the better approach would be to use a survey with better language in 
such a way that guarantees responses. Some schools have taken that approach. They make 
students respond to the survey to register for school. They have made the survey instrument 
more accessible," she said. 

Chaudhry took particular issue with the coding of non-responses as non-interest. 

"You want to try to administer any survey you're doing in a way that you get a high response 
rate," she said. "One of the clear problems is that you can determine a non-response as non
interest. That just doesn't make any sense." 

While Almond said he couldn't say how he would advise individual clients because each case 

0, 

was unique, he couldn't imagine telling a school not to do everything possible to achieve a Q 
high response rate. • i 

"If you didn't want to respond, you would need to do that consciously and maybe through 
repeated screens," he said. "That way, one can be comfortable that you;re getting the highest 
level of response. That is the best way to do it, and if you really want to get the benefit of 
OCR deference, you better go as far as you can to comply with the recommendations." 

Jeff Orleans, executive director of the Ivy Group, said he wouldn't advise any of the 
institutions in his league to use a survey at all, but in the event that a school was committed 
to the survey method of complying, he would recommend a different survey. 

"If you're going to use a survey, go talk to someone who can talk to you about non-response 
rates and how you deal with non-responses and what's the most effective way to get a high 
response rate," he said. "If you're going to do a survey, do it as professionally as possible." 

Surveys are particularly ineffective in Division I, he said, because the recruitment of athle.tes 
could eventually drive out the students who said they were interested in a sport in the first 
place. 

"You do a sur,ey of non-recruited athletes, they tell you what they want to play, and three 
years later none of them could make the team because you're recruiting athletes," he said. 

Orleans said he believes the issu.e _is not compliance with th.e law, but providing "real, 
equitable opportunity within our budget constraints." 

0 
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Institutions should naturally be concerned with providing equal opportunities for both 
genders, he said, and compliance with Title IX will follow. 

OCR· report ·shows surveys alone historically inadequate 

A report presented to the Senate Appropriations Committee by the Depa'rtment of Education's 
Office for Civil Rights (OCR) indicates that interest surveys alone have not historically been an 
adequate method of ensuring compliance with Title IX. 

The report, requested by the Senate committee In response to an OCR clarification issued in 
March 2005 that provided a moqel survey designed to gauge interest in athletics, was 
submitted on March 17, 2006, exactly one year after the clarification was released .. 

The OCR staff analyzed 63 case files involving institutions that used interest surveys at least 
in part to gain compliance with Title IX. All of the files included in the examination were 
opened before the March 2005 clarification was issued and were in the system because OCR 
was investigating a complaint against the institution. 

The analysis of the case files found that in about half of those cases, the surveys were 
fortified by other factors, including current student participation in dub or intramural sports, 
sports offered and participation rates at local and feeder high schools, and intercollegiate 
sports sar1ctioned by the institution's· athletics conference. 

However, the-report said that the 54 institutions involved in the analysis added a total of 70 
athletics teams - 2$ r~gardless of the results ·of the assessment and 42 because of the 
assessments. 

Many of the surveys analyzed in the case file had limited or selective distribution and low 
response rates, though the OCR report points out that even those surveys resulted in the 
addition of teams. 

The report indicates that the OCR has never allowed only an interest survey to serve as a 
method of compliance for Title IX. However, it also said that if the OCR model survey were 
administered correctly, it "has the potential to maximize the possibility of obtaining correct 
information and generating high response rates." • 

In a written statement, Donna Lopiano, executive director of the Women's Sports Foundation, 
said the report offers "no proof that it does either." 

Neena Chaudhry, senior counsel with the NationaJ Women's Law Center, said the report 
proves that the clarification and its model survey are a clear break with previous policy of not 
allowing survey results alone to. provide institutions with the presumption of Title IX 
compliance. 
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"I think the report confirms that in fact this is a substantive change, a change in the way 
they've been doing things and a change in policy, not just guidance on how to do a good 
survey,n she said. "They talk about these cases they reviewed over a 14-year period, and 
there's no case in which they:allow a school to use a survey alone to deny adding 
opportunities for women. They admit that in most cases, schools considered factors other 
than the survey. The report does not support their claim that this is not a change in policy." 

Janet Judge, a sports law attorney with Verrill Dana LLP, said the report attempts to assert 
that surveys alone are sufficient, but history and the data presented in the report itself show 
that isn't the case. 

"(The report) is a good summary of past behavior that realistically sheds little light on current 
practices," she said. "More than anything else, it tends to show that additional indicia of 
interest, while maybe not the major factor in adding sport programs in the sample examined, 
did result in the discovery of unmet interest in at least 10 percent of the cases, if not more. 
That appears to be significant if the purpose of Title IX is to accommodate such Interest and 
ability." 

u l 

Judge pointed out that while sorJ1e athletics teams were added even for surveys that had low Q 
response rates, if the survey isn't accurately measuring interest and ability, it's not an l 
effective tool and another method should be considered. 

However, Eric Pearson, executive director of the College Sports Council (a coalition of 
coaching organizations), said the report paints a clearer picture of the historical use of 
surveys and clarifies the use of the· model survey for institutions that were interested in it as a 
means of obtaining or keeping Title IX compliance. The model survey, he said, p!iovides a true 
safe harbor from Department of Education repercussions. Pearson said that while, the model 
survey is still a new device, he thinks it will grow more popular. 

"Over time, more colleges and universities will look toward Prong Three (of Title IX, which 
allows sc;:hools to demonstrate compliance with the law by proving they are meeti'ng the 
interests of the under-represented gender) and surveys," he said. "It just makes sense when 
it comes to losing your vulnerability to litigation and as a matter of covering all your bases." 

Mike Moyer, executive director of the Natiqnal Wrestling Coaches Association, said he was 
"encouraged" by the rep.art. 

"We hope the clarification stands," he said. "It's certainly a step in the right direction." 

However, Jennifer Alley, executive director of the National Association of Collegiate Women 
Athletics Administrators, said she believes the report to Congress could be a step toward her 
organization's ultimate goal - the repeal of the clarification. 

"I certainly think it provides grounds that electronic surveys or surveys alone have not been 
very productive or informative," she said. "In general, students don't respond very well." 0 



0 . 

NCAA- National Collr::giatr:: Athlr::tic Association 

Chaudhry said using the latest report as evidence in- any lawsuit brought to challenge the 
clarification was "certainly possible," though officials at the NWLC don't know yet what 
individual schools are doing and whether a case will present itself in.which such a challenge 
would be appropriate. • 

The report showed that some schools are indeed doing a comprehensive assessment of the 
interests and abilities of their students, and the OCR noted the past importance of evaluating 
those other factors as wel_l. Judge said she hopes that all athletes benefit from such an 
assessment. 

Despite the report, Judge expressed concern that some general counsels are recommending 
their institutions administer the survey exactly as suggested by OCR, simply because it is now 
a simple way to gain compliance with Title IX through the third prong. Though institutions 
that use the model survey ma.y consider other factors, the survey itself will. be the proof of 
Title IX compliance. Judge said that she believes the third prong will gain popularity, 
especially with schoo.ls that field football teams. Advocates would like any assessment of 
interest to be accurate and complete, and they don't believe the model survey gets that job 
done. 

0 "In ligl:lt of the number of high school girls participating in high school athletics, it just seems 
like all athletes des~rve a meaningful evaluation of their interest and ability - it Just isn't 
mandated by OCR right now," sl)e said. 

0 
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Christine Brennan 

Survey says: E-mails no way to judge Title IX 
It seemed too good to be true, nearly two years of peace and 
quiet on the Title IX front. No more fighting, no more 

0 
brinkmanship, no more pitting the boys against the girls, just 
all-around American delight over the 33-year-old law that 

I opened the playing fields of this country to the other 50% of 
our population. 

It seemed too good to be true, and it was. Last Friday, the Department of Education 
posted a surprise on its Web site: a new Title IX guideline that allows for the use of 
cor:itroversial Internet surveys that also can be distributed via,.&_-;mail. The surveys are 
supposed.To-gauge students' sports interest as a way to be in compliance with the law, a 
move that experts on both sides believe could weaken Title IX. 

"I can hear it now,"·said Julie Foudy, captain of the gold medal-winning U.S. Olympic 
women's soccer team who served on the Title IX commission in 2002-03. " 'We lost a 
women's team because the e-mail survey got stuck in my spam folder for six months.' " 

"I have serious concerns about an omnibus test to judge the interest and abilities of 
students," said Stanford athletics director Ted Leland, who was--CQ7~tJjilt:...ofjbe Title IX 
commission. "It sounds like if a student doesn't rg.~p_ond t0-an--e-mail, that's coded as a 
lack of interest in athleUes. l'nrcorfoerned that this lowers the bar for institutions to 
comply with Title IX." 

At first blush, you hear the word survey and you say, what's the big deal? What col,!ld be 
wrong with a questionnaire to determine what women's sports are missing from a 
campu.i,, and then add them? In theory, it sounds wonderful .. But in practice, especially 
for girls and women who have no\ been given enough opportunity.in sports, it's a 
notoriously flawed tool. 

0 
Cary Groth, the athletics director at Nevada-Reno, was another of the 15 Title IX 

• c~oners. She recounted a story from the commission hearings that she said was 
f i"staggering." The Illinois high school athletic c;1ssociation said it sent out surveys asking 

girls if they would be interested in playing volleyball. The surveys came back showing 
little or no interest in the sport. Lacking confidence in their own abilities, perhaps, ·and 
never having played the sport before, the girls by a resounding margin said, no, they 
didn't have any interest in volleyball. 
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But the athletic association, seeking more opportunities for female athletes, took it upon 
itself nonetheless to start volleyball for high school girls in Illinois. And, wouldn't you 
know, volleyball became one of the state's most popular girls sports, with more than 300 
high school teams in- the state. 

"If they had judged by the survey," Groth said, "they would have thought there was no 
interest." 

Officials at the Department of Education heard this story as well. But instead of heeding 
it, instead of learning frpm the six months of Title IX commission.hearings-at a cost of 
$700,000 to taxpayers. those officials apparently chose to ignore it. 

Groth and Leland, however, were paying attention. Both said Wednesday that they 
would not be using surveys on their campuses as a way to prove compliance with Title 
IX. So, six days into Title IX's new rule, two ADs with vast knowledge of the subject have 
already turned thumbs down on the Department of Education's new idea. So much for a. 
roaring start. 

This is just another in a series of twists and turns for the Bush administration and this 
law. President Bush has been gunning for Title IX since he came into office and 
appeared all set to weaken the law after the commission issued a fractured report two 
years ago. 

But something happened that stunned the administration: Tens of thousands of e-mails 
and phone calls from soccer moms and soccer dads, voters all, as well as female 
athletes young and old, t!:)lling the administration not to touch Title IX. 

"They were caught off guard by the public's response and the public outcry," Foudy said. 

So, not wanting to commit political suicide before the 2004 election, the administration 
reaffirmed Title IX completely. And that was it - until last Friday. 

''You just kind of felt something was brewing," said Groth, "particularly after the re
election." 

Perhaps fearing thousands more e-mails from parents, the Department of Education this 
time allowed for no public comment. "I'm concerned that it wasn't a more open, 
transparent process," Leland said. 

Unfortunately,. this is a done deal. Nothing can stop the Department of Education now. 
The next stop, apparently, is the courts. Said Foudy, "I think they've once again 
underestimated how much this means to people, to young girls and to their parents." 

Find this article at: 
http://www.usatoday.com/sports/columnist/brennan/2005-03-24-brannan-title-ix_x.htm 

D Check Jhe box to include the list of links referenced in the article. 
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Fonl Play 
By Nan_aHogshead-Makar and Donna Lopiano 

The Department of Education's March 17 letter announcing "additional clarification" of its policy for 
collegiate compliance with Title IX in athletic programs, issued without public input or comment, 
"clarifies" nothing and, instead, marks a dramatic and unprecedented reversal of the department's 

0 
.previous policY:. It violates practically ~very legal principle upon which Title IX's 30-year jurisprudence 
1s based and shifts the burden of comphance from schools to female athletes. 

) I • 

Specifically, the letter and accompanying "model survey" are -contrary to established case law, 
contradict the department's prior pronouncements and its Title IX Athletics Investigator's Manual, and 
ignore the reality that high schools and colleges create sports teams by predetermining sports offerings 
and encouraging (in the case of high schools) and recruiting prospective athletes (in the case of colleges) 
rather than requiring a demonstration of interest by existing students. 

The gist of the letter is that schools in which females are underrepresented in athletics compared to their 
proportion in the general student body (Prong 1 of Title IX's participation requirement) and that have 
not demonstrated a history and continuing practice of eJ.(panding opportunities for the underrepresented 
sex (Prong 2) would be deemed in compliance with the law under Prong 3 of the athletic participation 
provision if they simply e-mailed a "model survey" to current stuc,lents to determine their interests and 
abilities and found interest by the underrepresented sex to be lacking. 

This survey would create a presumption of compliance with Title IX, as long as the college or school did 
not recently drop a women's team or receive a recent request to elevate a women's club sport to varsity 
status. Once the survey is administered, the burden of demonstrating compliance with Prong 3 would 
shift from the college or school to the athlete. In essence, the institution would enjoy a presumption of 
compHance, a difficult hurdle for an athlete to surmount. • 

The "model survey" issued by the department fails to provide a valid measure of women's interest in 

0 
sports and, instead, institutionalizes the very discrimination that is and has been the basis for women's 
lack of opportunity to participate in sports. The use of surveys rests on the stereotyped notion that 
women are inherently less intere.sted in sports than men, which is contradicted by the country's 
experience of Title IX and fundamental princip.Jes of civil rights law. 

1 /'1 1 ,,.., f\f\'7 
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¥,_ale athletes !_i~ve never had to prove they-wereJnterested in_~ports to receive opportunities to play. .... Q 
Schools simply assumed male athletes were interested in sports, hired a coach who recruited athletes to 
play and offered varsity athletic experiences. Lo and behold, if you do the same for women, they too· 
will play. We know of no instance in which a high school or c.ollege started a varsity women's team, 
hired a coach and then had the coach return his or her paycheck because they could not find enough 
women to play. 

At the college level, athletes are only rarely recruited from the existing student body, but from the region 
or country at large. At the high school level, the coach finds students with and without experience or 
skill who are big enough or fast enough and urges them to come out for the team. Now, a college that 
goes out and recruits male athletes from all over the country and not from its existing student body, is 
not required to do the same for female athletes and can eliminate this obligation by administering an e
mail survey. Now, a high school is not obligated to encourage female athletes to come out for teams in 
the same way they encourage male athletes to come out for teams, so long as they administer an e-mail 
survey. 

What an absence of common sense and abuse of power! A huge Title IX compliance loophole has been 
created despite a clear analysis by the courts on why surveys of the interest of the existing student body 
or even a pool of applicants to the university are patently wrong. In the most comprehensive and 
accepted case on the topic, Cohen v. Brown University.a federal appeals court stated that the type of 
survey the department has proposed to gauge compliance under the third prong was "illogical" and 
"circµlar" in its reasoning. 

The court expressly rejected the practice of surveying current students, notip.g that Brown actively 0 
recruits most students who end up playing on its varsity teams. The court stated: "What students are ·1 
present on campus to participate in a survey of interests has already been predetermined through the 
recruiting practices of the coaches. What teams are established and can recruit or qualify for admissions 
preferences has already been predetermined by Brown. Thus, the interest present on campus is 
controlled by Brown; to then suggest that Brown must only satisfy the relative interests of students 
present on campus is circular. " 

Further, the court rejected surveying the pool of applicants to Brown. The court stated: "Using the pool 
of actual Brown applicants fails to consider the fact that college applicants interested in a sport not 
offered as a varsity sport at Brown may not even apply to Brown. A survey of actual Brown applicants 
would thus fail to capture the interest of those student-athletes who ·choose not to apply due to the limits 
of Brown's program offerings. To suggest that Brown need only satisfy the interests of actual applicants 
where Brown's selection of program offerings affects who applies t<;> the school in the first place is 
illogical." 

The letter also creates a disincentive for schools to develop their women's sports club programs -
exactly the opposite of the intent of the law. The letter explains that the presumption of compliance can 
be overcome only if the Office for Civil Rights finds direct and very persuasive evidence of unmet 
interest, such as if a college either discontinues a viable existing team or fails-to upgrade a club team to 
varsity status when there is a recent, "broad-based petition from an existing club team." It does not 
explain how a student could overcome the presumption in an effort to start a new sport, such as crew, 
thereby freezing current inequities into place. If the club team doesn't exist, there cannot be a "broad- Q 
based petition from an existing club. team," a new standard established by the letter. 

And what if the students do not respond to the e-mailed "model survey"? The letter says, "Although 
rates of nonresponse may be high with the e-mail procedure, under these conditions, OCR will interpret 
such nonresponse as a lack of interest." To get a chance to play, females have to respond to their emails, 
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O a requirement that male athletes never have to meet. 

q 

Experts in the use of survey instruments have condemned the use of surveys of interest - which 
measure attitude - as a way to predict behavior. Culturally, men are simply more likely than women to 
profess an interest in sport. They are chastised if they fail to exhibit interest. It's just the opposite for 
women, who are more likely to be criticized for their interest. Given their historic and current exclusion 
from a fair share of participation opportunities and this cultural bias, women are less likely to profess an 
interest in sports, even if they are interested! Howeyer, professing interest does not predict behavior and 
cannot be used to predict actual levels of participation when nondiscriminatory opportunities are made 
available. To use the results of interest surveys as a justification for withholding participation 
opportunities is an improper use of attitude survey methodology that the courts and policy-makers have 
repeatedly rejected due to irrelevance and bias. 

While every legal authority has held that this survey practice cannot be made the sole litmus test for 
compliance under Prong 3 of Title IX, the letter sets up just a situation, totally reversing the current 
standard. The letter states that only if the "model survey" is not adininistered will it look at the following 
other factors which the courts have maintained must all be examined: 

• Requests for the .addition of a varsity team (even if no club team currently exists) or elevation of 
an existing club sport to varsity status 

• Participation in club or intramural sports 

• Participation in high school sports, amateur athletic associations ~d community sports leagues 
that operate in areas from which the institution draws its students 

• Intercollegiate varsity participation rates, as identified by national and regional intercollegiate 
sports gove~g bodies, in the institution• s competitive region 

Dependence on a single survey methodology also cancels the Department of Education's own 1979 
Policy Interpretation, which states that schools are permitted to determine the athletic interests and 
abilities of students by nondiscriminatory methods of their choosing, provided that all of the following 
standards are met: 

• The process take into account the nationally increasing levels of women's interests and abilities; 

• The methods of determining interest and ability do not disadvantage the members of an 
underrepresented sex; 

• The·methods of determining ability take into account team performance records; and 

• The methods are responsive to the expressed interests of students capable of intercollegiate 
competition who are members of an underrepresented sex. 

The letter and "model survey" also conflict with the department's Title IX Athletics Investigator's 
Manual, which instructs investigating officials to consider other factors reflecting interests and abilities, 0 such as sports programs at "feeder" schools and community and regional sports programs. More 
importantly, the investigator's manual states that a student survey may be a remedial tool to be used 
after a determination that an institution has failed the third prong; a survey is not utilized to determine 
compliance in the first instance, however. While a student survey may be part of a remedy to determine 

1 h. 1 I') (\(\'7 
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what-sports to add when an institution's current program fails Prong 3, it is not a proper test upon winch Q 
to base compliance. 

In summary, the letter and "model survey" contravene the basic principles of Title IX and its long
standing jurisprudence. Every legal authority - including the department's own prior policies and 
interpretations- agree that surveys of existing students are an inaccurate, biased and invalid method of 
determining compliance under Title IX's third prong. The letter confirms that the department has 
become the "fox guarding the henhouse" by thumbing its nose at the law and the female athletes it is 
charged with protecting. 

The department, which has conducted no Title IX investigations since 2002, has now taken a startling 
step that protects the status quo in college sports. 

Nancy Hogshead-Makar is an assistant professor oflaw at Florida Coastal School of Law and an 
Olympic gold-medal swimmer. Donna Lopiano is executive director of the Women's Sports Foundation. 

The original story a'nd user comments can be viewed online at 
http:/linsidehighered.comlviews/2005/03/24/lopiano. 

© Copyright 2006 Inside Higher Ed 

0 

0 



Opposing the Additional Clarification 

"Limitations of the Department of Education's Online Survey Method For Measuring 
Athletic Interest and Ability on U.S.A. Campuses," Don Sabo, Ph. D. and Christine H.B. 
Grant, Ph. D., June 2005. 



0 

0 
l 

0 

LIMITATIONS OF THE DEPARTMENT OF 

EDUCATION'S 

ONLINE SURVEY METHOD FOR MEASURING 

ATHLETIC INTEREST AND ABILITY ON U.S.A. CAMPUSES 
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LIMITATIONS OF THE DEPARTMENT OF EDUCATION'S 
ONLINE SURVEY METHOD FOR MEASURING ATHLETIC 

INTEREST AND ABILITY ON U.S.A. CAMPUSES1 

Don Sabo, Ph.D. and Christine H.B~ Grant, Ph. D.2 

The Department of Education has endorsed using an online survey method as the sole 
means of assessing student interest in additional athletic participation opportunities. The 
March 17, 2005 Additional Clarification on Intercollegiate Athletics Policy: Three-Part 
Test-Part Three would allow colleges and universities to use a "Model Survey" alone to 
claim compliance with Title IX's mandate that schools provide equal participation 
opportunities to male and female students. In particular, the results of the Department's 
survey could be used to determine institutional compliance with the third prong of Title 
IX's three-part participation test.3 Under this prong, an institution may comply if it can 
show that its athletics program fully and effectively accommodates the interests and 
abilities of the underrepresented sex. 

Until it issued its new Clarification, the Department had interpreted the third prong of the 
test to require a systematic evaluation of a host of factors, beyond surveys, to assess 
whether institutions had fully met the interests and abilities of their female students. See 
Clarification of Intercollegiate Athletics Policy Guidance: The Three-Part Test (January 
1996). The Department's new "Additional" Clarification would eviscerate that 
interpretation and allow educational institutions to rely exclusively on a survey to 
measure unmet interest. But it would be methodologically misguided for institutions to 
utilize the Department's on-line survey method as the sole measure of compliance with 
Prong 3. Instead, sound methodological guidelines dictate that multiple approaches to 
assessing the athletic interests and abilities of students be deployed. Moreover, the online 
survey authorized by the new Clarification suffers from serious methodological flaws. 

1 Preferred citation: Sabo, D. & Grant, C.H.B. (June, 2005). Limitations of the Department of Educatjon's 
Online Survey Method for Measuring Athletic Interest and Ability on U.S.A. Campuses. Buffalo, NY: 
Center for Research on Physical Activity, Sport & Health, D'Youville College. 
2 Don Sabo is the Director of the Center for Research on Physical Activity, Sport & Health at D'Youville -
College. Christine H.B. Grant is an Associate Professor of Health and Sports Studies and the Women's 
Athletics Director Emerita at the University oflowa. 
3 Under Prong I of the three-part test, a school will be in compliance if its representation of male and 
female athletes is substantially proportionate to its male and female enrollment. For example, ·if females 
comprise 54% of the student body, the school will comply with Prong I 1f about 54% of its athletes are 
female. Under Prong 2, a school will be in compliance if it demonstrates a history and continuing practice 
of expanding opportunities for the underrepresented gender. Adding teams for women in order to balance 
team offerings for men, for example, would support compliance. Prong 3 requires a demonstration that the 
interests and abilities of the underrepresented sex have been fully and effectively accommodated by the 
school's existing program. • • 
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Sound Methodology Requires the Use of Multiple· Measures to Evaluate Interest and 
Ability and Shows the Limitations of a Survey 

Basic methodological principles, as well as substantial research, demonstrate that 
exclusive reliance on a survey to evaluate women's interests and ability to participate in 
sports is not likely to fairly reveal the true extent of those interests and abilities. This is 
so for several reasons: 

1. Research shows that an individual's disposition and willingness to express personal 
interest in athletics is influenced by social norms, culture, gender, race, and ethnicity. 
For example: 

a. Boys and men are apt to express interest in sports and identify as athletes because 
these interests are traditionally associated with appropriately "masculine" 
behavior and identity.4 

b. Girls and women often have a higher set of behavioral standards for what it means 
to be an "athlete." Researcher and author Catherine McKinnon, for example, 
practiced the martial arts for five years, two hours per night, and five nights a 
week berore she began to consider herself an "athlete."5 For many young women, 
increased involvement with sports entails rethinking traditional cultural notions 
about femininity. 6 

c. The pervasiveness of"Marianisma" in some La~ina/Hispanic cultures (which 
emphasizes conformity to housewife-motherhood and discourages nontraditional 
roles for girls and women) can lead some Latinas to downplay interest and 
involvement in athletics.7 

4 See Connell, R. W. (2000), The Men and the Boys, Berkeley, CA: University of California Press; 
Messner, M.A. (2002), Taking the Field: Women, Men, and Sports, Minneapolis, MN: University of 
Minnesota Press; Pollack, W. (1998), Real Boys: Rescuing Our Sons from the Myths of Boyhood, New 
York: Henry Holt and Company; Senay, E. & Waters, R. (2004), From Boys to Men: A Woman's Guide 
to the Health of Husbands, Partners, Sons, Fathers, and Brothers, New York: Scribner. 
5 Stimpson, C.R. (2004), The Atalanta syndrome: Women, sports, and cultural values, Inaugural Helen 
Pond McIntyre Lecture, Scholar & Feminist Online, October 20. 
6 See The President's Council on Physical Fitness and Sports Report (1997), Physical Activity & Sport in 
the Lives of Girls: Physical and Mental Health Dimensions from an Interdisciplinary Approach, 
Washington, D.C.: Department of Health and Human Services; Sabo, D., !vliller, K.E., Melnick, M.J. & 
Heywood, L. (2004), Her Life Depends On It: Sport, Physical Activity, and the Health and Well-Being of 
American Girls, East Meadow, N.Y.: Women's Sports Foundation. • 
7 

Melnick, M., Sabo, D. & Vanfossen, B. (1992), Educational effects of interscholastic athletic 
participation on African-American and Hispanic youth, Journal of Adolescence, 27(106):295-308; 
Melnick, M., Sabo, D. & Vanfossen, B. (1992), Effects of interscholastic athletic participation on the 
social, educational, and career mobility of Hispanic boys and girls, International Review of Sport 
Sociology, 17(1):57-75; Sabo, D., Melnick M. & Vanfossen, B. (1993), The influence of high school 
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2. Any failure to express interest likely reflects a lack of prior exposure, which in turn is 
the result of discriminatory limitations on women's opportunities. Interest cannot be 
_measured apart from opportunity, particularly in the context of sports, where 
women's interest in athletics has been limited by the discrimination to which they 
have been - and continue to be - subjected. As a result, surveys cannot measure the 
extent to which women would show interest and ability if non-discriminatory 
opportunities were made available to them. 

3. As a related matter, any survey of athletic interests is based on the problematic 
theoretical assumption that surveys of interest can be used to predict athletic 
.behavior. Behavioral scientists have long observed the discrepancy between attitude 
and behavior. For example, millions of Americans who profess a keen interest in 
quitting smoking or losing weight continue to smoke and overeat. Particularly in the 
context of athletics, wher~ women's opportunities have hist<;>rically been limited, the 
converse is also true: individuals who fail to express interest in participating in sports 
will often embrace the chance to play if offered the opportunity. Many girls who 
would have expressed no interest in sports, for e?(ample, become enthusiastic 
participants after joining a team because a friend did so, because they were actively 
recruited by an .enthusiastic coach, or because they were taken to tryouts by a pro
sport parent. 

For all of these reasons, the Department's long-standing prior policies, including its 1996 
Clar;ification, make clear that a survey of students is only one of many factors that 
schools must consider in evaluatip.g whether they are fully meeting the interests and 
abilities of their female students. The 1996 Clarification also requires schools to consider 
requests by students to add a sport; participation rates in club or intramural sports; 
participation rates in sports in high schools, amateur athletic associations and community 
sports leagues in areas from which the school draws its students; and interviews with 
students, coaches, teachers and administrators. 

The use of multiple measures, as set forth in the Department's 1996 Clarification, is 
methodologically sound and enhances the likelihood that schools will accurately assess 
the extent of their students' interest in additional sports opportunities. Moreover, this 
approach has worked as a practical matter. According to the Additional Clarification, 
between 1992 and 2002, approximately two-thirds· of schools complied with Title IX's 
athletic-participation requirements under the third prong of the three-part test. 8 The 
evidence thus supports the overall efficacy of the Department's long-standing policies, 
and their reliance on a multiple-measure approach, for promoting athletic opportunity and 
assessing compliance with Title IX for both sexes. 

athletic participation on post-secondary educational and occupational mobility: A focus on race and gender, 
Sociology of Sport Journal_(Winte;, 1993). 

8 Additional Clarification at 2. 
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The Department's Survey Suffers from Methodological Flaws 

Although the Department's Additional Clarification was issued with 177 pages of policy 
and text, the methodological procedures it authorizes and the rationales for those 
procedures need systematic review and assessment. Even a preliminary review of the 
Clarification, however, reveals serious concerns about the methodological efficacy of the 
Department's proposed survey. 

I. The Department's Survey is Likely to Generate Low Response Rates. Online 
surveys often result in low response rates, thereby creating the risk of drawing 
conclusions based on inadequate sample sizes. Many campuses experience difficulty 
generating full responses to online surveys, which makes it likely that relatively few 
students would participate in the Department's online survey. 

The problem oflow response rates is exacerbated because the Department's survey does 
not take into account variation in student access to or use of e-mail. The Department's 
design deploys erroneous sampling logic by assuming that use of campus-based e-mail 
services is either supplied or utilized uniformly across student populations. But student 
access to and use of university and college e-mail services is varied and uneven. Some 
students frequently use college-based online services for e-mail; others do not use it at 
all. At institutions where frequent disruptions or periodic shutdowns_ of e-mail services 
occur, students may seek and secure commercial e-mail suppliers. Students who work 
full-time or part-time jobs may spend less tirn,e online and/or check e-mail less 
frequently. Poor students may not own a computer or be able to pay for convenient e
mail services. And numerous students may ignore campus e-mail systems in order to 
avoid real or perceived encounters with what they regard as bureaucratic or commercially 
invasive spam. 

Some (but not all) campuses maintain policies requiring students to check email at certain 
intervals--for example, once a week or once a day. But even on campuses that do have 
policies that require students to check email regularly, one cannot guarantee that students 
actually conform to such policies, or that the institution maintains current (and reliably 
accurate) directories of e-mail. 

Moreover, the Department's survey methodology does not take into account the 
accelerating diversity in telecommunication preferences among college students. The 
campus-based online survey design ignores both national and international trends among 
young and tech-savvy consumers to increasingly rely on text messaging through cell 
phones as a vehicle for interpersonal communication. Those students who are opting for 
these regional, "off-campus" communication vehicles would likely not be included in 
campus-based online surveys. 

For all of these reasons, the Department's survey is likely to yield a low response rate. 
Additionally, nothing in the new Clarification makes clear how policymakers will 
determine when a large enough sample has been generated by a particular administration 
of the Department's survey. 

4 



2. The Department's Methodological Procedure to Count Nonrespondents is 
Misguided. The User's Guide for the Department's survey recommends that institutions 
conduct a "census" of the student population. Under a census methodology, there is no 
attempt to draw a sample from the student population. Rather, a census involves polling 
all students. But unless completing the online survey is somehow made mandatory ( e.g., 
student registration is blocked until the survey is·completed),9 it is highly unlikely that all 
students will complete it, based on the reasons set forth above, among others. 

Recognizing this reality, the Department's survey guidelines treat the survey 
methodology as a "census" if all students are simply contacted and ask:ed to go to a 
website and complete the questionnaire. If a student does not respond to the request, the 
Clarification specifically states that schools may interpret the nonresponse as evidence of 
lack of interest-in other words, that student is still "counted" as a respondent and, 
furthermore, operationally defmed as someone with no interest in athletics. By equating 
nonresponses to a lack of athletic interest (past, present, and future), the Office for Civil 
Rights' methodological procedures do not m~et basic scientific criteria for establishing 
reliable and valid survey results and interpretations. 

Furthermore, even if students are screened at the point of registration using a campus ID, 
one cannot be certain that the person completing the registration is the student who is 
being targeted; e.g., it is not uncommon for students to have other people register for 
them. On many campuses, some students, faculty, and staff share their campus IDs and 
passwords, even though doing so is against University policy. 

3. The Department's Survey is Properly Understood to Embody a Sampling 
Methodology. but is Unlikely to Generate a Representative Sample. Based on the 
foregoing analysis, what the Department's survey really relies on is a sampling 
methodology. But unfortunately, there is nothing in the new Clarification that ensures 
that the sample that responds to the on-line survey will be representative of the student 
population. One major problem is referred to as the "coverage error," which occurs, for 
example, when a researcher assumes that those who did not respond to the survey are 
similar in all other respects to those who did respond. In many instances, however, the 
respondents may be very different from the nonrespondents in ways that remain hidden 
or ~e not measured. When this occurs, the sample is compromised and the empirical 
results become suspect. 

·Jn addition, the Department's survey suffers from blind recruitment of respondents. A 
methodological bias often: inhere:Q.t in an online survey method is that participants are 
blind-recruited online, and thus, respondents self-select for participation rather than being 
randomly or strategically pre-selected from an existing population roster and individually 

9 Even if the online survey is made mandatory, students who do not want to participate (irrespective of their 
interest or participation in athletics) may "protest" the requirement by providing inaccurate information 
(e.g., indicating "no interest/experience" at the beginning). This may be particularly likely since the survey 
will probably take many students more time to complete than is stated in the Clarification. The difficulty is 
that analysts would not know the extent of the inaccuracy. 
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targeted for recruitment by researchers. Much on-line survey research is done by posting 
a link to a survey on web pages visited by the target demographic--e.g., a link to the . • 
National Basketball Association website, a website for c3:t or dqg lovers, or CNN.com. 
Analysis and inferences based on resulting data are limited in value because the 
respondents are entirely self-selected, compared to research designs in which respondents 
are contacted directly by phone, e-mail, or face-to-face and then enlisted in a study. 

4. Some Students May Misinterpret the Purpose of the Department's Survey. The 
Department of Education survey is called "Assessment of Students' Athletic futerests & 
Abilities." Because those terms are undefined, some students may misinterpret the goal 
of the survey as an assessment of their interest in participating in intercollegiate sports 
rather than the broad spectrum of real and potential recreational, intramural, club, or 
junior varsity activities that might be part of campus life. But schools have an obligation 
to ensure gender equity in all athletic offerings, not just intercollegiate teams. Moreover, 
to the extent that these latter athletic activities are historically marginalized or 
comparatively under-funded within a specific campus community, students could fail to 
see them as viable or realistic choices in comparison with the notoriety and institutional 
centrality of the major intercollegiate sports. Personal interest in participating in a wide 
array of athletic activities could be skewed or dampened by a realistic assessment of the 
institutional inequalities that actually exist on campus. As a result, surveys are unlikely 
to capture the full range of athletic interests that institutions should consider in 
structuring each level of their sports programs. 

Conclusion 

The above deficits of the Department's online survey method call into question its 
empirical efficacy. As a result, it would be methodologically misguided for institutions 
to utilize the Department's online survey method as a sole measure of compliance with 
Prong 3. Moreover, the Clarification states that the Department "is not requiring that 
individual schools conduct elaborate scientific validation" of the procedures and results 
of the online survey .10 But the proc~dures and results are suspect unless they are 
validated based on established scientific and methodological criteria. 

We encourage policymakers, government officials, educators, and researchers to fully 
evaluate the Department's proposed use of the online survey method to further elucidate 
these and other methodological concerns. 

10 See http://www.ec;l.gov/about/offices/list/ ocr/ docs/title9guidanceadditional. pdf 
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Ex-members of Title IX panel urge schools not to use surveys 
By Erik Brady 
10/18/2005 
USA TODAY 

A letter sent to college administrators this month by six former members of a presidential commissic;m on 
Title IX asks schools to ignore a new method for determining compliance with the law. The Department of 
Education issued a clarification letter in March th;:it allows schools to use interest surveys alone to determine 
if they are meeting the athletic interests and abilities of women 011 campus. 

Critics say the e-mail surveys allow schools an easy out because a non-response can be interpreted as non
interest. The Department of Education says schools that use the surveys correctly may well find they have 
an obligation to add sports for women under Title IX, which bans sex discrimination at schools receiving 
federal funds. 

The sentiment expressed in the Oct. 11 Jetter is not new; the NCAA executive council passed a resolution in 
April asking member schools not to use surveys. But the letter is important because it shows some former 
commissioners feel their service was for naught. The clarification letter "has made me feel our time on the 
.commission was not well spent," Nevada athletics director Cary Groth says. "What did we do all that work 
for, if this is the end result?" 

Groth says she called outgoing Stanford athletics director Ted Leland and they came up with the idea to 
send a letter to administrators at NCAA and NAIA schools across the country asking them not to use the 
March guidance. Leland was co-chair of the 15-member Commission on Opportunity 1n Athletics that was 
named by the Bush administration in 2002 and that met in 2002 and 2003. 

Groth says she and Leland sent copies to other former commissioners to see if they wanted to sign the 
letter. Four others did: Notre Dame women's basketball coach Muffet McGraw, Michigan faculty athletic 
representative Percy Bates, former U.S. women's soccer captain Julie Foudy and former Olympic swimmer 
Donna de Varona. 

Iowa athletics director Bob Bowlsby says he decided not to sign. "I'm keeping my powder dry," he says. 
"Reasonable people can disagree" on the use of surveys. Maryland athletics director Deborah Yow says she 
does not recall receiving the letter to sign. She says she probably did receive it.but has not yet had time to 
read it because of more important b~siness. She declined to say if she would have signed it if she had seen 
it sooner. 

"That was a long time ago," she says of her time on the commission. "I've moved on." 

The letter cites a unanimous recommendation passed by the commission that says any "substantive 
adjustments to current enforcement of Title IX should be developed through the normal federal rulemaking 
process." 

The letter goes on to say the Department of Education ignored that recommendation when it issued its 
March clarification "without benefit of public notice or comment." It says the guidance has "the potential of 
undermining the goal of providing equal orportunity." 

Susan Aspey, spokeswoman for the Department of Education, wrote in an e-mail: "The guidance is simply 
that - guidance. ~chools can choose to use the model survey or not, .it's their choice." 

II is unclear how many schools are using the new surveys to determine if they pass the third part of Title IX's 
so-called three-part test. Schools are in compliance with the participation requirements of Title IX if they 
pass any one of the tests: 

•Test 1: A school's male and female athletes are substantially proportionate to enrollment. 

http://www.savefresnowrestlin g. com/titleix.htm I 
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•Test 2: A school has a history and continuing practice of expanding opportunities for women. 

• Test 3: A school can demonstrate the interests and abilities of women have been fully and effectively 
accommodated. This is where the March clarification comes in. Schools·that use the model survey and say 
they find no interest in adding sports are presumed to be in compliance. 
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American Association of University Women 

U.S. Commission on Civil Rights 
"Title IX Athletics: Accommodating Interests and Abilities" 

May 11,2007 

Members of the Commission on Civil Rights, on behalf of the over 100,000 bipartisan 
members of the American Association of University Women, I thank you for the 
opportunity to submit public comments on the "Title IX Athletics: Accommodating 
Interests and Abilities" briefing. 

AAUW has grave concerns regarding the U.S. Department of Education's March 17, 
2005 Title IX policy guidance, "Additional Clarification oflntercollegiate Athletics 
Policy: Three-Part Test - Part Three." We believe this guidance undermines the law and 
the 35 years of progress made by women and girls as a result of this landmark 
legislation. 

Since Title IX's enactment, women's participation in sports.has increased. In 1971, 7 
percent of high school varsity athletes were young women.1 But by the 2005-2006 
academic year, 41.2 percent of high school varsity athletes were young women.2 This law 
has opened up not only opportunities to play sports but the chance to receive college 
scholarships and the significant health, emotional, and academic benefits that flow from 
sports partic~pation.3 Meanwhile, Title IX's goal of equal opportunity has yet to be fully 
realized. Female athletes continue to be shortchanged. Women's teams receive 33 percent 
of recruiting dollars (or $43 million less than men's teams), 38 percent of athletic 
operating dollars (or $1.17 billion less), and 45 percent of college athletic scholarship 
dollars (or $148 million less).4 To ·reach the full potentiai of the law, the Department of 
Education should vigorbusly enforce Title IX rather than weakening any measure of 
compliance. 

In particular, AAUW is deeply concerned that the clarification is a dramatic departure 
from the previous standards under which schools could demonstrate compliance with 
Title IX. We believe the March 2005 clarification lowers the bar for schools, making it 
easier for schools to prove compliance by using a less rigorous e-mail-based model 
survey. 

AAUW firmly believes that the model survey does not accurately measure students' 
interests. If students do not respond to the email it is assumed they are not interested. It 
does not make sense to assume that if students do not respond to an email they are not 
interested. People often ignore emails, and AAUW does not believe that SPAM is an 
effective or appropriate civil rights enforcement tool. Prong three of Title IX states that 
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schools must "demonstrate that interests and abilities of the members of that 
[ underrepresented] sex have been fully and effectively accommodated by the present 
program."5 AAUW firmly believes that there is.no way that email, such as the model 
survey, can accurately demonstrate that students' interests and abilities have been fully 
and effectively accommodated. 

The March 2005 clarification could seriously jeopardize the number of athletic 
opportunities that are available to women on campus and it threatens to tum back the 
clock on much of the progress that has been made in increasing women's athletic 
participation. 

Research experts maintain that the results of interest surveys should not be used to limit 
athletic opportunities. In addition, the use of interest surveys to justify offering fewer 
opportunities to females has been rejected by the courts. Despite this, suggestions 
regarding the use of such surveys have consistently been used to advance the argument 
that institutions should be able to provide fewer athletics opportunities for women at the 
college level because they are "less interested in sports." However,. this argument cannot 
stand against the evidence: 2.9 million high school girls compete for less than 200,000 
college female athletic participation opportunities.6 In addition, while women comprise 
57 percent of the college student population,7 they receive just 43 percent of the 
opportunities to play intercollegiate sports. 8 But more importantly, it is simply logical to 
assume that inherent athletic ability, like intelligence, is-equally distributed by gender. As 
a result, fair distribution of athletic participation opportunities followed by rigorous 
enforcement of compliance must be determined by a broad set of indicators rather than a 
reliance on one flawed meas~re of interest and ability. 

Before the- March 2005 clarification, schools had to take other factors into consideration, 
such as the opinions of coaches. and administrators and participation rates in sports in 
surrounding high schools or recreational leagues. These methods are more accurate 
measures of the demand for athletic opportunities among girls and women. The NCAA 
also supports considering additional factors. In June 2005, the NCAA Executive 
Committee urged the Department of Education to rescind the March 17, 2005 
clarification and instead honor the Department's 2003 commitrpent to enforce long
standing Title IX athletics policies.9 In addition, the NCAA Executive Committee urged 
colleges and universities to not use the procedures set forth in the March 17, 2005 
clarification. 10 This is a telling action from the main governing body for collegiate 
athletics, and should inform policy makers as to the wrongheaded-ness of the 2005 
clarification. 

The public overvvhelmingly supports strong Title IX standards. A USA Today/CNN poll 
done in January 2003 found that seven of ten adults familiar with Title IX think the law 
should be strengthened or left alone. 11 Indeed, prior to the 2005 clarification, the policies 
have been in place through Republican and Democratic administrations and have been 
uniformly upheld by all eight of the federal appeals courts that have considered them. 
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Despite the public support Title IX enjoys, the issuance of the March 2005 guidance 
appears to be the latest in a series of attempts to weaken Title IX. 

AAUW was encouraged by the Department of Education's July 2003 clarification letter 
that clearly reaffirmed Title IX and its enforcement mechanisms, as well as Secretary 
Spellings' supportive comments about Title IX during her confirmation hearings. 
However, the March 2005 action appears to signal the willingness of the U.S. Department 
of Education to undermine Title IX's effectiveness. AAUW has strongly urged the 
Department of Education to reconsider the guidance issued on March 17, 2005 and urges 
the U.S. Commission on Civil Rights to do the same. 

Thank you for your consideration. If you have any questions, please contact Lisa Maatz, 
director of public policy and government relations, at 202/785-7793, or Tracy Sherman, 
government relations manager, at 202/785-7730. 

1 Women's Sports Foundation. "Playing Fair: A Guide to Title IX in High School & College Sports." 
October 2001. 
http:/fo,'W\v.womenssportsfoundation.org/cgi-bin/iowa/issues/geena!record.html?record=829 
Accessed January 18, 2007. 
2 National Federation of State High School Associations. 2005-2006. 
http://www.nfhs.org/web/2006/09/participation _in_ high _school_ sports _increases_ again_ confirms_ nf. 
aspx. Accessed January 18, 2007. 
3 Women's Sports Foundation. "Benefits-Why Sports Participation for Girls and Women: The 
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from 2004.) 
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8 National Collegiate Athletic Association. Sports Sponsorship Report, 2004-2005. Statistics 
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US Code as of: 01/05/99 

Title IX, Education Amendments of 1972 
(Title 20 U.S.C. Sections 1681-1688) 

Sec. 1681. Sex 

(a) Prohibition against discrimination; exceptions 
No person in the United States shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance, except that: 

(1) Classes of educational i:pstitutions subject to prohibition in regard to admissions to 
educational institutions, this section shall apply only to institutions of vocational 
education, professional education, and graduate higher education, and to public 
institutions of undergraduate higher education; 

(2) Educational institutions commencing planned change in admissions in regard to 
admissions to educational institutions, this section shall not apply (A) for one year 
from June 23, 1972, nor for six years after June 23, 1972, in the ·case of an 
educational institution which has begun the process of changing from being an 
institution which admits only students of one sex to being an institution which admits 
students of both sexes, but only if it is carrying out a plan for such a change which is 
approved by the Secretary of-Education or (B) for seven years from the date an 
educational institution begins the process of changing from being an institution which 
admits only students of only one sex to being an institution which admits students of 
both sexes, but only if it is carrying out a plan for such a change which is approved by 
the Secretary of Education, whichever is the later; 

(3) Educational institutions ofreligious organizations with contrary religious tenets 
this section shall not apply to an educational institution which is controlled by a 
religious organization if the application of this subsection would not be consistent 
with the ·religious tenets of such organization; 

{ 4) Educational institutions training individuals for military services or merchant 
marine this section shall not apply to an educational institution whose primary 
purpose is the training of individuals for the military service~ of the United States, or 
the merchant marine; 

(5) Public educational institutions with traditional and continuing admissions policy 
in regard to admissions this section shall not apply to. any public institution of 
undergraduate higher education which is an institution that traditionally and 
continually from its establishment has had a policy of admitting only students of one 
sex; 



(6) Social fraternities or sororities; voluntary youth service organizations 
this section shall not apply to membership practices -

(A) of a social fraternity or social sorority which is exempt from taxation 
under section 50l(a) of title 26, the active membership of which consists 
primarily c;>f students in attendance at an institution of higher education, or 

(B) of the Young Men's Christian Association, Young Women's Christian 
Association, Girl Scouts, Boy Scouts, Camp Fire Girls, and voluntary youth 
service organizations which are so exempt, the membership of which has 
traditionally been limited to persons of one sex and principally to persons of 
less than nineteen years of age; 

(7) Boy or Girl conferences this section shall not apply to -

(A) any program or activity of the American Legion undertaken in connection 
with the organization or operation of any Boys State conference, Boys 
Nation conference, Gids State conference, or Girls Nation conference; or 

(B) any program or activity of any secondary school or educational institution 
specifically for -

(i) the promotion of any Boys State conference, Boys Nation 
conference,.Girls State conference, or Girls Nation 
conference; or · 

(ii) the selection of students to attend any such 
conference; 

(8) Father-son or mother-daughter activities at educational institutions this section 
shall not preclude. father-son or mother-daughter activities at an educational 
institution, but if such activities are provided for students of one sex, opportunities for 
reasonably comparable activities shall be provided for students of the other sex; and 

(9) Institµtion of higher education scholarship awards in "beauty" pageants this 
section shall not apply with respect to any scholarship or other financial assistance 
awarded by an institution of higher education to any individual because such 
individual has received such award in any pageant in which the attainment of such 
award is based upon a combination of factors related to the personal appearance, 
poise, and µilent of such individual and in which-participation is limited to individuals 
of one sex only, so long as such pageant is in compliance with other on discrimination 
provisions of Federal law. 

(b) Preferential or disparate treatment because of imbalance in participation or receipt of 
Federal benefits; statistical evidence of imbalance 
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Nothing contained in subsection (a) dfthis section shall be interpreted to require any 
educational institution to grant preferential or disparate treatment to the members of one ~ex 
on account of an imbalance which may exist with respect to the total number or percentage of 
persons of that sex participating in or receiving the benefits of any federally supported 
program or activity, in comparison with the total number or percentage of persons of that sex 
in any community, State, section, or other area: Provided, That this subsection shall not be 
construed to prevent the consideration in any hearing or proceeding under this chapter of 
statistical evidence tending to show that such an imbalance exists with respect to the 
participation in, or receipt of the benefits of, any such program or activity by the members of 
one sex. 

( c) "Educational institution" defined For purposes of this chapter an educational institution 
means any·public or private preschool, elementary, or secondary school, or any 
institution of vocational, professional, or higher education, except that in the case of an 
educational institution composed of more than one school, college, or department which 
are administratively separate units, such term means each such school, college, or 
department. 

Q Sec. 1682. Federal administrative enforcement; report to Congressional committees 

0 

Each Federal department and agency which is empowered to extend Federal financial assistance 
to any education program or activity, by way of grant, loan, or contract other than a contract of 
insurance or guaranty, is authorized and directed to effectuate the provisions of s<::ction 1681 of 
this title with respect to such program or activity by issuing rules, regulations, or orders of 
general applicability which shall be consistent with achievement of the objectives of the statute 
authorizing the financial assistance in connection with which the action is taken. No such rule, 
regulation, or order shall become effective unless and until approved by the President. 
Compliance with any requirement adopted pursuant to this section may be effected (1) by the 
termination of or refusal to grant or to continue assistance under such program or activity to any 
Tecipient as to whom there has been an express finding on the record, after opportunity for 
hearing, of a failure to comply with such requirement, but such termination or refusal shall be 
limited to the particular political entity, or part thereof, or other recipient as to whom such a 
finding has been made, and shall be limited in its effect to the particular program, or part thereof, 
in which such noncomplia~ce has been so found, or 

(2) by any other means authorized by law: Provided, however, That no such action shall be 
taken until the department or agency concerned has advised the appropriate person or persons 
of the failure to comply with the requirement and has determined that compliance cannot be 
secured by voluntary means. In the case of any action terminating, or refusing to grant or 
continue, assistance because of failure to comply with a requirement imposed pursuant to· this 
section, the head of the Federal department or agency shall file with the committees of the 
House and Senate having legislative jurisdiction over the program or activity involved a full 



written report of the circumstances and the grounds for such action. No such action shall 
become effective until thirty days have elapsed after the filing of such report. 

Sec.1683. Judicial review 

Any department or agency action taken pursuant to section 1682 of this titl~ shall be subject to 
such judicial review as may-otherwise be provided l;>y law for similar action taken by such 
department or agency on other grounds. In the case of action, not otherwise subject to judicial 
review, terminating or refusing to grant or to continue financial assistance upon.a finding of 
failure to comply with any requirement imposed pursuant to section 1682 of this title, any person 
aggrieved (including any State or political subdivision thereof and any agency of either) may 
obtain judicial review of such action in accordance with chapter Z of title 5, and such action shall 
not be deemed committed to unreviewable agency discretion within the meaning of section 701 
of that title. 

Sec. 1684. Blindness or visual impairment; prohibition against discrimination 

No person in the United States shall, on the ground of blindness or severely impaired vision, be 
denied admission in any course of study by a recipient of Federal financial assistance for any 
education program or activity, but nothing herein shall be construed to require any such 
institution to provide any special services to such person because of his blindness or visual 
impairment. 

Sec. 1685. Authority under other laws unaffected 

Nothing in this chapter shall add to or detract from any existing authority with respect to any 
program or activity under which Federal financial assistance is extended by way of a contract of 
insurance or guaranty. 

Sec.1686. Interpretation with respect to living facilities 

Notwithstanding anything to the contrary contain!;!d in this chapter, nothing contained herein 
shall be construed to prohibit any educational institution receiving funds under this Act, from 
maintaining separate living facilities for the different sexes. 

Sec. 1687. Interpretatio·n of "program or activity" 
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F.
1
or the purposes of this chapter, the term "program or activity'' and "program" mean all of the 

I • f operations o -

I\ c1) 

(2) 

(3) 

(A) a department, agency, special purpose district, or other instrumentality of a State 
or of a local government; or 

(B) the entity of such State or local government that distributes such assistance and 
each such department or agep.cy (and each other State or local government entity) to 
which the assistance is extended, in the case of assistance to a State or 
local government; 

(A) a college, university, or other postsecondary institution, or a public system of 
higher education; or 

(B) a local educational agency (as defined in section 8801 of this title), system of 
vocational education, or other school system; 

(A) an entire corporation, partnership, or other private organization, or an entire sole 
proprietorship - • 

(i) if assistance is extended to. such corporation, partnership, private 
organization, or sole proprietorship as a whole; or 

(ii) which is principally engaged in the business of providing education, health 
care, housing, social services, or parks and recreation; or 

(B) the entire plant or other comparable, geographically separate facility to which 
Federal financial assistance is extended, in the case of any other corporation, 
partnership, private organization, or sole proprietorship; or 

(4) any other entity which is established by two or more of the entities described in paragraph 

11 
(1), (2), or (3); any part of which is extended Federal financial·assistance, except that such 

ii term does not include any operation of an entity which is controlled by a religious 
\ organization if the application of section 1681 of this title to such operation would not be 

consistent with the religious tenets of such organization. 

Sef. 1688. Neutrality with respect to abortion 
,\ 

Ncl~hing in this chapter shall be construed to require or prohibit any person, or public or private 
en~ity, to provide or pay for any benefit or service, including the use of facilities, related to an 
ab~rtion. Nothing in this section shall be construed to permit a penalty to be imposed on any 

'I 
I, 



person or individual because such person or individual is seeking or has rec.eived any benefit or 
service related to a legal abortion. 
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Letter to Chief State School Officers, Title IX Obliaations in Athletics 

U.S. Department of Education, Office for Civil Rights 

X00036 
111175 

Chief State School Officers FR 

Elimination of sex discrimination In athletic programs sept. 1975 Memo to Chief State School Officers, LEA Superintendents, and PSE 
Presidents on Title IX obligations in athletics, including athletic scholarships; intercollegiate, club, and intramural programs. 
Cheerleading and drill teams are covered by extracurricular activities provision of Title IX. Physical education and health classes are 
covered by instructional programs provisions. Required first year activities are obsolete except for Institutions covered by Title IX for 
the first time. Should be read In conjunction with 1979 intercollegiate athletics policy Interpretation. • 

DoC: No. 00036 DATE: November 11, 1975 

Typed From Original Copy 

September 1975 

TO : Chief State School Officers, Superintendents of Local Educational Agencies and College and University Presidents 

FROM : Director, Office for □vii Rights 

SUBJECT: Elimination of Sex Discrimination in Athletic Programs 

Title IX of the Education Amendments of 1972 and the Departmental Regulation (45 CFR Part 86) prnmulgated thereunder prohibit 
discrimination on the basis of sex in the operation of most federally-assisted education programs. The regulation became effective on 
July 21, 1975. 

During the forty-five day period immediately following approval by the President and publication of the regulation on June 4, 1975, 
concerns were raised about the immediate obligations of educational Institutions to comply with certain sections of the Departmental 
Regulation·as they relate to athletic programs. These concerns, in part, focus on the application of the adjustment period provision 
(86.41 (d)) to the various non-discrimination requirements, and ad.ditionally, on how educational institutions can carry out the 
self-evaluation requirement (86.3(c)). 

This memorandum provides guidance with respect to the major first year responsibilities of an educational institution to ensure equal 
opportunity in the operation of bµth its athle~ic activities and its athletic scholarship programs. Practical experience derived from actual 
on-site compliance reviews and the concomitant development of greater governmental expertise on the application of the Regulation to 
athletic activities may, of course, result in further or revised guidance being issued in the future. Thus, as affected institutions proceed 
to conform their programs with the Department's regulation, they and other interested persons are encouraged to review carefully the 
operation of these guidelines and to provide the Department with the benefit of their views. 

Basic Requirements 

There are two major substantive provisions of the regulation which define the basic responsibility of educational institutions to provide 
equal opportunity to members of both sexes interested in•participating in the athletics programs institutions offer. 

Section 86.41 prohibits discrimination on the basis of sex in the operation of any interscholastic, intercollegiate, club or intramural 
athletic program offered by an educational institution. Section 86.37(c) sets forth requirements for ensuring equal opportunity in the 
provision of athletic scholarships. 

These sections apply to each segment of the athletic program of a federally assisted educational institution whether or not that 
segment is the subject of direct financial support through the Department. Thus, the fact that a particular segment of an athletic 
program is supported by funds received from various other sources (such as student fees, general revenues, gate receipts, alumni 
donations, booster clubs, and non-profit foundations) does not remove it from the reach of ~he statute and hence of the regulatory 
requirements. However, drill teams, -cheerleaders and the like, which are covered more generally as extracurricular activities under 
section 86.31, and instructional offerings such as physical education and health classes, which are covered under section 86.34, are 
not a part of the institution's "athletic program" within the meaning of the regulation. 

Section 86.41 does not address the administrative structure(s) which are used by educational institutions for athletic programs. 
Accordingly, institutions are not precluded form employing separate administrative structures for men's and women's sports (if 
separate teams exist) or a unitary structure. However, when educational institutions evaluate whether they are in compliance with the 
provisions ,of the regulation relating to non-discrimination in employment, they must carefully assess the effects on employees of both 
sexes of current and any proposed administrative structure and related coaching assignments. Changes in current administrative 
structure(s) or coaching assignments which have a disproportionately advers·e effect on the employment opportunities of employees a~ 
one sex are prohibited by the regulation. 
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Self-Evaluation and Adjustment Periods 

Section 86. 3(c) generally requires that by July 21, 1976, educational institutions ( 1) carefully evaluate current policies and practices 
( including those related to the operation of athletic programs) in terms of compliance with those provisions and (2) where such policies 
or practices are Inconsistent with the regulation, conform current policies and practices to the requirements of the regulat ion. 

An inst it ution's evaluation of its athletic program must include every area of the program covered by the regulation. All sports are to 
be included in this overall assessment, whether they are contact or non-contact sports. 

With respect to athletic programs, section 86.41 (d) sets specific time limitations on the attainment of total conformity of institut ional 
policies and practices with the requirements of the regulation up to one year for elementary schools and up to three years for all other 
educational institutions. 

Because of the integral relationship of the provision relating to athletic scholarships and the provision relating to the operation of 
athletic programs, the adjustment periods for both are the same. 

The adjustment period is not a waiting period. Institutions must begin now to take whatever steps are necessary to ensure full 
compliance as quickly as possible. Schools may design an approach for achieving full compliance tailored to their own circumstances; 
however , self -evaluation, as required by section 86.3 (c) is a very important step for every institution to assure compliance with the 
entire Tit le IX regulation, as well as with the athletics provisions. 

Required First Year Actions 

School districts, as well as colleges and universities, are obl igated to perform a self-evaluation of their entire education program, 
including the athletics program, prior to July 21, 1976. School districts which offer interscholast ic or intramural athletics at the 
elementary school level must Immediately take significant steps to accommodate the interests and abilities of elementary school pupils 
of both sexes, including steps to eliminate obstacles to compliance such as inequities in the provision of equipment, scheduling and the 
assignment of coaches and other supervisory personnel. As indicated earlier, school districts must conform their total athletic program 
at the elementary level to the requirements of section 86.41 no later than July 21, 1976. 

In order to comply with the various requirements of the regulation addressed to nondiscrimination in athletic programs, educational 
institutions operat ing athletic programs above the elementary level should: 

( 1) Compare the requirements of the regulation addressed to nondiscrimination in athletic programs and equal opportunity in 
the provision of athletic scnolarships with current policies and practices; 

(2) Determine the Interests of both sexes in the sports to be offered by the institution and, where the sport is a contact sport 
or where participants are selected on the basis of competition, also determine the relative abilities of members of each sex for 
each such sport offered, in order to decide whether to have single sex teams or teams composed of both sexes. (Abil ities 
might be determined through try-outs or by relying upon the 

knowledge of athletic teaching staff, administrators and athletic conference and league representatives.) 

(3) Develop a plan to accommodate effectively the interests and abil ities of both sexes, which plan must be fully implemented 
as expeditiously as possible and in no event later than July 21, 1978. Although the plan need not be submitted to the Office for 
Civi l Rights, institutions should consider publicizing such plans so as to gain the assistance of students, faculty, etc. in 
complying with them. 

Assessment of Interests and Abilities 

In determining student interests and abilit ies as described ,n (2) above, educational institutions as part of the self-evaluat,on process 
should draw the broadest possible base of information. An effort should be made to obtain the participation of all segments of the 
educational community affected by the athlet ics program, and any reasonable method adopted by an inst1tu t1on to obtain such 
part1c1pat ion will be acceptable. 

Separate Teams 

The second type of determination discussed in ( 2) above relates to the manner in which a given sports act1v1ty 1s to be offered. Contact 
sports and sports for which teams are chosen by compet1t,on may be offered either separately or on a unitary bas,s. 

Contact sports are defined as football, basketball, boxing. wrestling, rugby, ice hockey and any other sport t he purpose or maj or 
act1v1ty of which involves bodily contact. Such sports may be offered separately. 

If by opening a team to both sexes in a contact sport an educational Inst itution does not effectively accommodate the ab1ht1es of 
members of both sexes (see 86.4 l(c) (i)), separate teams ,n that sport will be required if both men and women express interest ,n the 
sport and the in terests of both sexes are not otherwise accommodated. For example an institution would not be effectively 
accommodatmg m e interests and abi!1t1es of women ,f ,t abo11shed a1! ,ts women·s teams ;ind opened up its 'Tlen·s ~earns to wom en. but 
only a few women were able to quality for t he men's teams. 

~qual OPI!Orturnty 

In the developm ent of the total athlet ic program referred to ,n (3) above, educat,onal 1nst1tut1ons, in order to accommodate effectively 
the interests and abilities of both sexes, must ensure t hat equal opportunity exists ,n both the conduct of athletic programs and the 
orov1s,on of at hlet ic scholarships. 

Section 86 4 l(c) requires equal opportunity 1n athletic proqrarns for men and women. Soeciflc fact ors which should be used by an 
educational 1nst1tut,on during its self · cvaluat1ve planning to determine whet her equal opportunit y ex,sts ,n ,ts plan for ,t s total athletic 
proqr arn arc: 

. the "aturc and extent of the sport~ nrograms to be offered ( ,nclud,ng the levels of compe\lt•on, suer as var~1tv. club. 

~:c . 
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- the scheduling of games and practice time; 

- the provision of travel and per diem allowances; 

- the nature and extent of the opportunity to receive coaching and academic tutoring; 

- the assignment and compensation of coaches and tutors; 

- the provision of locker rooms, practice and competitive facilities; 

- the provision of medical and training facilities and services; 

- the provision of housing and dining facilities and services; 

- the nature and extent of publicity. 

Overall Objective 

The point of the regulation Is not to be so Inflexible as to require identical treatment In each of the matters listed under section 
86.4l(c). During the process of self-evaluation, institutions should examine all of the athletic opportunities for men and women and 
make a determination as to whether each has an equal opportunity to compete in athletics in a meaningful way. The equal opportunity 
emphasis In the regulation addresses the totality of the athletic program of the institution rather than each sport offered. 

Educational institutions are not required to duplicate their men's program for women. The thrust of the effort should be on the 
contribution of each of the categories to the overall goal of equal opportunity in athletics rather than on the detalls related to each of 
the categories. 

While the Impact of expenditures ~or sex identifiable sports programs should be carefully considered in determining whether equal 
opportunity in athletics exists for both sexes, equal aggregate expenditures for male and female teams are not required. Rather, the 
pattern of expenditures should not result in a disparate effect on opportunity. Recipients must not discriminate on the basis of sex in 
the provision of necessary equipment, supplies, facilities, and publicity for sports programs. The fact that differences in expenditures 
may occur because of varying costs attributable to differences In equipment requirements and levels of spectator interest does not 
obviate in any way the responsibility of educational Institutions to provide equal opportunity. 

Athletic Scholarships 

As part of the self-evaluation and planning process discussed above, educational institutions must also ensure that equal opportunity 
exists In the provision of athletic scholarships. Section 86.37(c) provides that "reasonable opportunities" for athletic scholarships 
should be "in proportion to the number of students of each sex participating In interscholastic or intercollegiate athletics.• 

Following the approach of permitting separate teams, section B6.37(c) of the regulation permits the overall allocation of athletic 
scholarships on the basis of sex. No such separate treatment is permitted for non-athletic scholarships. 

The thrust of the athletic scholarship section is the concept of reasonableness, not strict proportionality in the allocation of 
scholarships. The degree of interest and participation of male and female students in athletics is the critical factor in determining 
whether the allocation of athletic scholarships conforms to the requirements of the regulation. 

Neither quotas nor fixed percentages of any type are required under the regulation. Rather, the institution is required to take a 
reasonable approach in its award of athletic scholarships, considering the participation and relative interests and athletic proficiency of 
its student of both sexes. 

Institutions should assess whether male and female athletes in sports at comparable levels of competition are afforded approximately 
the same opportunities to obtain scholarships. Where the sports offered or the levels of competition differ for male and female 
students, the institution should assess its athletic scholarship program to determine whether overall opportunities to receive athletic 
scholarships are roughly proportionate .to the number of students of each sex participating in Intercollegiate athletics. 

If an educational institution decides not to make an overall proportionate allocation of athletic scholarships on the basis of sex, and 
thus, decides to award such scholarships by other means such as applying general standards to applicants of both sexes, instituti'ons 
should determine whether the standards used to award scholarships are neutral, lg_, based on criteria which do not inherently 
disadvantage members of either sex. There are a number of "neutral" standards which might be used including financial need, athletic 
proficiency or a combination of both. For example, an institution may wish to award its athletic scholarships to all applicants on the 
basis of' need after a determination of a certain level of athletic proficiency. This would be permissible even if it results in a pattern of 
award which differs from the relative levels of interests or participation of men and women students so long as the initial determination 
of athletic proficiency is based on neutral standards. However, if such standards are not neutral in substance or in application then 
different standards would have to be developed and the use of the discriminatory standard discontinued. For example, when "ability" is 
used as a basis for scholarship award and the range of ability in a particular sport, at the time, differs widely between the sexes, 
separate norms must be developed for each sex. 

Availability of Assistance 

We in the Office for Civil Rights will be pleased to do everything possible to assist school officials to meet their Title IX responsibilities. 
The names, addresses and telephone numbers of Regional Offices for Civil Rights are attached. 

'21 

Peter E. Holmes 

IQQ 
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A Policy Interpretation: Ti~le IX and Intercollegiate Athletics 

Federal Register, Vol.44, No. 239 - Tuesday, Dec. 11, 1979 

InteJ"collegiate athletics policy interpretation; provides more specific factors to be reviewed by OCR under program factors listed at 
Section 106.41 Of the Title IX regulation; explains OCR's approach to determining compliance in inter-collegiate athletics; adds two 
program factors, recruitment and support services to be reviewed; clarifies requirement for athletic scholarships - 34 C.F.R. Section 
106.37(C). The document contains dated references, and footnote 6 is out of date; however, the policy is still q1rrent. 

FedeJ"al Register/ Vol. 44, No. 239 / Tuesday, December 11, 1979 / Rules and Regulations 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 

Office for Civil Rights 

Office of the Secretary 

45 CFR Part 26 

Title IX of the Education Amendments of 1972; a Policy Interpretation; Title IX and Intercollegiate Athletics 

AGENCY: Office for Civil Rights, Office of the Secretary, HEW. 

ACTION: Policy interpretation. 

SUMMARY: The following Policy Interpretation represents the Department of Health, Education, and Welfare's Interpretation of the 
intercollegiate athletic provisions ofTitle IX of.the Education Amendments of 1972 and its Implementing regulation. Title IX prohibits 
educational programs and institutions funded or otherwise supported by the Department from discrir_Tiinatlng on the basis of sex. The 
Department published a proposed Policy Interpretation for public comment on December 11, 1978. Over 700 comments reflecting a 
broad range of opinion were received. In addition, HEW staff visited eight universities during June and July, 1979, to see how the 
proposed policy and other suggested alternatives would apply in actual practice at individual campuses. The final Policy Interpretation 
reflects the many comments HEW received and the results of the individual campus visits • 

EFFECTIVE DATE: December 11, 1979 

FOR FURTHER INFORMATION CONTACT: Colleen O'Connor, 330 Independence Avenue, Washington, D.C. (202) 24~-6671 

SUPPLEMENTARY INFO~MATION: 

1.LegalBackground 

A. The Statute 

Section 901(a) of Title IX of the Education Amendments of 1972 provides: 

o No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or activity receiving Federal financial assistance. 

Section 844 of the Education Amendments of 1974 further provides: 

GI The Secretary of [of HEW] shall prepare and publish ! ! ! proposed regulations implementing the provisiqns of Title IX of the 
Education Amendments of 1972 relating to the prohibition of sex discrimination in federally assisted education programs which 
shall include with respect to intercollegiate athletic activities reasonable provisions considering the nature of particular sports. 

Congress passed Section 844 after the Conference Committee deleted a Senate floor amendment that would have exempted 
revenue-producing athletics from the jurisdiction of Title IX. 

B. The Regulation 

The regulation implementing Title IX is set forth, in pertinent part, in the Policy Interpretation below. It was signed by President Ford 
on May 27, 1975, and submitted to the Congress for review pursuant to Section 431(d)(l) of the General Education Provisions Act 
(GEPA). 

During this1 review, the House Subcommittee on Postsecondary Education held hearings on a resolution disapproving the regulation. 
The Congress did not disapprove the regulation within the 45 days allowed under GEPA, and it therefore became effective on July 21, 
1975. 

Subsequent hearings were held in the Senate Subcommittee on Education on a bill to exclµde revenues produced by sports to the 
extent they are used to pay the costs of those sports. The Committee, however, took no action on this bill. 

The regulation established a three year transition period to give institutions time to comply with its equal athletic opportunity 
requirements. That transition period expired on July 21, 1978 
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II. Purpose of Policy Interpretation 

By the end of July 1978, the Department had received nearly 100 complaints alleging discrimination in athletics against more than so 
institutions of higher education. In attempting to investigate these complaints, and to answer questions from the university 
community,, the Department determined that it should provide further guidance o_n what constitutes compliance with the law. 
Accordingly, this Policy Interpretation explains the regulation so as to proyide a framework within which th_e complaints can be 
resolved, and to provide institutions of higher education with additional guidance on the requirements for compliance with Title IX in 
intercollegiate .athletic programs. 

III. Scope of Application 

This Policy Interpretation is designed specifically for intercollegiate athletics. However, its general principles will often apply to club, 
intramural, and interscholastic athletic programs, which are also covered by regulation. Accordingly, the Policy Interpretation may be 
used for guidance by the administrators of such programs when appropriate. 

This policy interpretation applies to any public or private institution, person or other entity that operates an educational program or 
activity which receives or benefits from financial assistance authorized or extended under a law administered by the Department. This 
includes educational institutions whose students participate in HEW funded or guaranteed student·loan or assistance programs. For 
further information see definition of "recipient" in Section 86.2 of the Title IX regulation. 

IV. Summary of Final Policy Interpretation 

The final Policy Interpretation clarifies the meaning of "equal opportunity" in intercollegiate athletics. It explains the factors and 
standards set out in the law and regulation which the Department will consider in determining whether an institution's intercollegiate 
athletics program complies with the law and regulations. It also provides guidance to assist institutions in determining whether any 
disparities which may exist between men's and women's programs are justifiable and nondiscriminatory. The Policy Interpretation is 
divided into three sections: 

• Compliance in Financial Assistance (Scholarships) Based on Athletic.Ability: Pursuant to the regulation, the governing principle 
in this area .is that all such assistance should be available on a substantially proportional basis to the number of male and 
female participants In the institution's athletic program. 

0 

• Compliance in Other Program Areas (Equipment and supplies; games and practice times; travel and per diem, coaching and 
academic tutoring; assignment and compensation of coaches and tutors; locker rooms, and practice and competitive facilities; 
medical and training facilities; housing and dining facilities; publicity; recruitment; and support services): Pursuant to the 
regulation, the governing principle is that male and female athletes should receive equivalent treatment, benefits, and 
opportunities. 

• Compliance in Meeting the Interests and Abilities of Male and Female Students: Pursuant to the regulation, the governing o 
princ;lple in this area is that the athletic interests and abilities of male and female students must be equally effectively \ 
accommodated. 

v. Major Changes to Proposed Policy Interpretation 

The final Policy Interpretation has been revised from the one published in proposed form on December 11, 1978. The proposed Polley 
Interpretation was based on a two-part approach. Part I addressed equal opportunity· for participants in athletic programs. It required 
the elimination·of discrimination in financial support and other benefits and opportunities in an institution's existing athletic program. 
Institutions cou_ld establish a presumption of compliance if they could demonstrate that: 

ia "Average per capita" expenditures for male and female athletes were substantially equal in the area of "readily financially 
measurable" benefits and opportunities or, if not, that any disparities were the result of nondiscriminatory factors, ·and 

o Benefits and opportunities for male and female athletes, in areas which are not financially measurable, "were comparable." 

Part II of the proposed Policy Interpretation addres~ed an institution's obligation to accommodate effectively ttie athletic interests and 
abilities ot women as well as men on a continuing basis. It required an institution either 

• To follow a policy of development of its women's athletic program to provide the participation and competition opportunities 
needed to accommodate the growing interests and abilities of women, or 

• To demonstrate that it ~as effectively (and equally) accommodating the athletic interests and abilities of students, particularly 
as the interests and abilities of women students developed. 

While the basic considerations of equal opportunity remain, the final Policy Interpretation sets forth the factors that will be examined to 
determine an institution's actual, as opposed to presumed, compliance with Title IX in the area of intercollegiate athletics. 

The final Policy Interpretation does not contain a sep_arate section on institutions' future responsibilities. However, institutions remain 
obligated by the Titie IX regulation to accommodate effectively the interests and abilities of male and female students with regard to 
the selection of sports and levels of competition available. In most cases, this will entail development of athletic programs that 
substantially expand opportunities for women to participate and compete at all levels. 

The major reasims for the change in approach are as follows: 

(1) Institutions and representatives of athletic program participants expressed a need for more definitive guidance on what constituted 
compliance than the discussion of a presumption of compliance provided. Consequently the final Policy Interpretation explains the 
meaning of "equal athletic opportunity" in such a. way as to facilitate an assessment of compliance. 

(2) Many comments reflected a serious misunderstanding of the presumption of compliance. Most institutions based objections to the A 
proposed Policy Interpretation in part on the assumption that failure -to provide compelling justifications for disparities in per capita V 
expenditures would have automatically resulted in a finding of noncompliance. In fact, such a failure would·only have deprived an 
institution of the benefit of the presumption that i.t was in compliance with the law. The Department would still have had the burden of 
demonstrating that the institution was actually engaged in unlawful discrimination. Since the purpose of issuing a policy interpretation 
was to clarify the regulation, the Department has determined that the approach of stating actual compliance factors would be more 
useful to' all concerned. 

(3) The Department has concluded that purely financial measures such as the per capita test do not in themselves offer conclusive 
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documentation of discrimination, except where the benefit or opportunity under review, like a scholarship, is itself financial in nature. 
Consequently, In the final Policy Interpretation, the Department has detailed the factors to be considered.in assessing actual 
compliance. While per capita breakdowns and other devices to examine expenditure patterns will be used as tools of analysis in the 
Department's investigative process, it is achievement of "equal opportunity" for which recipients are responsible and to which the final 
Policy Interpretation is addressed. 

A description of the comments received, and other information obtained through the comment/consultation process, with a description 
of Departmental action in response to the major points raised, is set forth at Appendix "B" to this document. 

• VI. Historic Patterns o.f Intercollegiate Athletics Program Development and Operations 

In its proposed Policy Interpretation of December 11, 1978, the Department published a summary of historic patterns affecting the 
relative status of men's and women's athletic programs. The Department has modified that summary to reflect additional Information 
obtained during the comment and consultation process. The summary Is set forth at Appendix A to this document. 

VII. The Policy Interpretation 

This Polley Interpretation clarifies the obligations which recipients of Federal aid have under Title IX to provide equal opportunities In 
athletic programs. In particular, this Policy Interpretation provides a means to assess an institution's compliance with the equal 
opportunity requirem~nts of the regulation which are set forth at 45 CFR 88.37(c) and 88.4a(c). 

A. Athletic Financial Assistance (Scholarships) 

1. The Regulation. Section 86.37(c) of the regulation provides: 

• [Institutions] must provide reasonable opportunities for such award (of financial assistance) for member of each sex in 
proportion to the number of students of each sex participating in ! ! ! inter-collegiate athletics. 

2. The Policy - The Department will examine compliance with this provision of the regulation primarily by means of a financial 
comparison to determine whether proportionately equal amounts of financial assistance (scholarship aid) are available to men's and 
women's athletic programs. The Department will measure compliance with this standard by dividing the amounts of aid available for 
the members of each sex by the numbers of male or female participants In the athletic program and comparing the results. 
Institutions may be found in compliance if this comparison results In substantially equal amounts or if a resulting disparity can be 
explained by adjustments to take into account legitimate, nondiscriminatory factors. Two such factors are: 

a. At public institutions, the higher costs of tuition for students from out-of state may in some years be unevenly' distributed between 
men's and women's programs. These differences will be considered nondiscriminatory if they are ncit the result of policies or practices 
which disproportionately limit the availability of out-of-state scholarships to either men or women. 

b .. An institution may make reasonable professional decisions concerning the awards most appropriate for program development. For 
example, team develop111ent initially may require spreading scholarships over as much as a full generation [four years} of student 
athletes. This may result in the award of fewer scholarships in the first few years than would be necessary to create proportionality 
between male and female athletes. 

3. Application of the Policy_- a. This·section does not require a proportionate number of scholarships for men and women or individual 
scholarships of equal dollar value. It does mean that the total amount of scholarship aid made available to men and women must be 
substantially proportionate to their participation rates. 

b. When financial assistance is provided in forms other than grants, the distribution of non-grant assistance will also be compared to 
determine whether equivalent benefits are proportionately available to male and female athletes. A disproportionate amount of 
work-related aid or loans In the assistance made available to the members of one sex, for example, could constitute a violation of Title 
IX. 

4. Definition - For purposes of examining compliance with this Section, the participants will be defined as those athletes: 

a. Who are receiving the institutionally-sponsored support normally provided to athletes competing at the institution involved, e.g., 
coaching, equipment, medical and training room services, on a regular basis during a sport's season; and 

b. Who are participating_ in organized practice sessions and other team meetings and activities on a regular basis during a sport's 
season: and 

c. Who are listed on the eligibility or squad lists maintained for each sport, or 

d. Who, because of injury, cannot meet a, b, or c above but continue to receive financial aid on the basis of athletic ability. 

B. Equivalence in Other Athletic Benefits and Opportunities 

1. The Regulation C The Regulation requires that recipients that operate or sponsor interscholastic, intercollegiate, club or intramural 
athletics. "provide equal.athletic opportunities for members of both sexes." In determining whether an institution is providing equal 
opportunity in intercollegiate athletics the regulation requires the Department to consider, among others, the. following factors: 

(1) 

(2) Provision and maintenance of equipment and supplies; 

(3) Scheduling of games and practice times; 

(4) Travel and per diem expenses; 

(5) Opportunity to receive coaching and academic tutoring, 

(6) Assignment and compensation of coaches and tutors, 

( 7) Provision of locker rooms, practice and competitive facilities; 
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(8) Provision of medical and training services and facilities; 

(9) Provision of housing and dining senrices and facilities; and 
0 

(10) Pu):>licity 

Section 86.41(c) also permits the Director of the Office for Civil Rights to consider other factors In the determination of equal 
opportunity. Accordingly, this Section also addresses recruitment of student athletes and provision of support services. 

This list is not exhaustive. Under the regulation, it may be expanded as necessary at the discretion of the Director of the Office for Civil 
Rights. 

2. The Policy - The Department will assess compliance with both the recruitment and the general athletic program requirements of the 
regulation by comparing the availability, quality and kinds of benefits, opportunities, and treatment afforded members of both sexes. 
Institutions will be in compliance if the compared program components are equivalent, that is, equal or equal in effect. Under this 
standard, identical benefits, opportunities, or treatment are not required, provided the overall effects of any differences is negligible. 

If comparisons of program components reveal that treatment, benefits, or opportunities are not equivalent in kind, quality or 
availability, a finding of compliance may still be justified if the differences are the result of nondiscriminatory factors. Some of the 
factors that may justify these differences are as follows: 

a. Some aspects of athletic programs may not be equivalent for men and women because of unique aspects of particular sports or 
athletic activities. This type of distinction was called for by the "Javits' Amendment" to Title IX which instructed HEW to make 
"reasonable (regulatory) provisions considering the nature of particular sports" in intercollegiate athletics. 

Generally, these differeni:;es will be ~he result of factors that are Inherent to the basic operation of specific sports. Such factors may 
include rules of play, nature/replacement of equipment, rates of Injury resulting from participation, nature of facilities required for 
competition, and the maintenance/ upkeep requirements of those facilities. For the most part, differences involving such factors will 
occur in programs offering football, and consequently these differences will favor men. If sport-specific needs are met equivalently In 
both men's and women's programs, however, differences in particular program components will be found to be justifiable. 

b. Some aspects of athletic programs may not be equivalent for men and women because of legitimately sex-neutral factors related to 
special circumstances of a temporary nature. For example, large disparities in recruitment activity for any particular year may be the 
result of annual fluctuations In team needs for first-year athletes. Such differences are justifiable to the extent that they do not reduce 
overall equality of opportunity. • 

c. The activities directly associated with the operation of a competitive event in a single-sex sport may, under some circumstances, • 0 
create unique demands or imbalances in particular program components. Provided any special demands associated with the activities 
of sports !involving participants of the other sex are. met to an equivalent degree, the resulting differences may be found ' 1 
nondiscriminatory. At many schools, for example, certain sportsCnotably football and men's basketballCtraditionally draw large crowds. 
Since the costs of managing an athletic event increase with crowd size, the overall support made available forevent management to 
men's and women's programs may differ in degree and kind. These differences would not violate.Title IX if the recipient does not limit 
the potential for women's athletic events to rise in spectator appeal and if the levels of event management support available to both 
programs are based on sex-neutral criteria (e.g .. facilities used, projected attendance, and staffing needs). 

d. Some aspects of athletic programs may not be equivalent for men and women because Institutions are undertaking voluntary 
affirmative actions to overcome effects of historical conditions that have limited participation in athletics by the members of one sex. 
This is authorized at' 86.3(b) of the regulation. 

3. Application of the Policy - G~neral Athletic Program Components C 

a. Equipment and Supplies (' 86.41(c)(2)). Equipment and supplies include but are not limited to uniforms, other-apparel, 
sport-specific equipment and supplies, general equipment and supplies, instructional devices, and conditioning and weight training 
equipment. 

Compliance will be assessed by examining, among other factors, the equivalence for men and women of: 

(1) The quality of equipment and supplies: 

(2) The amount of equipment and supplies; 

(3) The 'suitability of equipment and supplies: 

(4) The maintenance and replacement of the equipment and supplies; and 

(5) The availability of equipment and supplies. 

b. Scheduling of Games and Practice Times(' 86.41(c)(3)). Compliance will be assessed by examining, among other factors, the 
equivalence for men and women of: 

(l) The: number of competitive events per sport; 

(2) The number and length of practice opportunities; 

(3) The time of day competitive events are scheduled; 

(4) The time of day practice opportunities are scheduled; and 

(5) The opportunities to engage in available pre-season and post-season competition. 

c. Travel and Per Diem Allowances.(' 86.41 (c)(4)) Compliance will be assessed by examining, among other factors, the equivalence for 
men and women of· 

( 1) Modes of transportation; 

0 
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(2) Housing furnished during travel: 

Q (3) Length of stay before and after competitive events: 

(4) Per diem allowances: and 

0 

(5) Dining arrangements. 

d. Opportunity to Receive Coaching and Academic Tutoring (' 86.41(c)(5)). (1) .CoachlngCCompllance will be assessed by examining, 
among other factors: 

(a) Relative availability of full-time coaches: 

(b) Relativ!i! availability of part-time and assistant coaches; and 

(c) Relative availability of graduate assistants. 

(2) Academic tutoring-Compliance will be assessed by examining, among other factors, the equivalence for men and women of: 

(a) The availability of tutoring; and 

(b) Procedures and criteria for obtaining tutorial assistance. 
'I 

e. Assignment and Compensation of Coaches and Tutors (' 86.4l(c)(6)). In general, a violation of Section 86.4l(c)(6) will be found 
only where compensation or assignment policies or practices deny male and female athletes coaching of equivalent quality, nature, or 
availability. 

Nondiscriminatory factors can affect the compensation of coaches. In determining whether differences are caused by permissible 
factoi:s, the range and nature of duties, the experience of individual coaches, the number of participants for particular sports, the 
number of assistant coaches supervised, and the level of competition will be considered. 

Where these or similar factors represent valid differences in skill, effort, responsibility or working conditions they may, in specific 
circumstances, justify differences in compensation. Similarly, there may be unique situations in which a particular person may possess 
such an outstanding record of achievement as.to justify an abnormally high salary. 

(1) Assignment of Coaches - Compliance will be assessed by examining, among other factors, the equivalence for men's and women's 
coaches of: 

(a) Training, experience, and other professional qualifications; 

(b) Professional standing. 

(2) Assignment of Tutors-Compliance will be assessed by examining, among other factors, the equivalence for men's and women's· 
tutors of: • 

(a) Tutor qualifications; 

(b) Training, experience, and other qualifications. 

(3) Compensation of Coaches - Compliance will be assessed by examining, among other factors, the equivalence for men's and 
women's coaches of: 

(a) Rate of compensation (per sport, per season); 

(b) Duration of contracts; 

(c) Conditions relating to contract renewal; 

(d) Experience; 

(e) Nature of coaching duties performed; 

(f) Working conditions; and 

(g) Other terms and conditions of employment. 

(4) Compensation of Tutors - Compliance will be assessed by examining, among other factors, the equivalence for men's and women's 
tutors of: 

(a) Hourly rate of payment by nature subjects tutored; 

(b) Pupil loads per tutoring season; 

( c) Tutor qualifications; 

(d) Experience; o (e) Other terms and conditions of employment. 

f. Provision of Locker Rooms, Practice and Competitive Facilities.(' 86.41(c)(7)). Compliance will be assessed by examining, among 
other factors, the equivalence for men and women of: 

( 1) Quality and availability of the facilities provided for practice and competitive events; 

(2) Exclusivity of use of facilities provided for practice and competitive events; 
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(3) Availability of locker rooms; 

(4) Quality of locker rooms; 

(5) Maintenance of practice and competitive facilities; and 

(6) Preparation of facilities for practice and competitive events. 
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g. Provision of Medical and Training Facilities and Services(' 86.41(c)(B)). Compliance will be assessed by examining, among other 
factors, the equivalence for men and women of: 

(1) Availability of medical personnel and assistance; 

(2) Health, accident and injury insurance coverage; 

(3) Availability and quality of weight and training facilities; 

(4) Availability and quality of conditioning facilities; and 

(5) Availability and ·qualifications of athletic trainers. 

h. Provision of Housing and Dining Facilities and Services (' 86.41(c)(9). Compliance will be assessed tiy examining, among other 
factors, the equivalence for men and women of: 

(1) Housing provided; 

(2) Special services as part of housing arrangements (e.g., laundry facilities, parking space, maid service). 

1. Publicity(' 86.41(c){l0)). Compliance will be assessed by examining, among other factors, the equivalence for men and women of: 

(1) Availability and quality of sports information personnel; 

(2) Access to other publicity resources for men's and women's programs; and 

(3) Quantity and quality of publications and other promotional devices featuring men's and women's programs. 

4. Application of the Policy-Other Factors(' 86.41(c)). a. Recruitment of Student Athletes. The athletic recruitment practices of 
institutions often affect the overall provision of opportunity to male and female athletes.·Accordingly, where equal athletic 
opportunities are not present for male and female students, compliance will be assessed by examining the recruitment practices of the o 
athletic programs for both sexes to determine whether the provision of equal opportunity will require modificatior:i of those practices. \ 

such examinations will review the following factors:_ 

(1) Whether coaches or other professional athletic personnel in the programs serving male and female athletes are provided with 
substantially equal opportunities to recruit; 

(2) Whether the financial and other resources made available for recruitment in male and female athletic programs are equivalently 
adequate' to meet the needs of each program; and 

(3) Whether the differences in benefits, opportunities, and treatment afforded prospective student athletes of each sex have a 
disproportionately limiting effect upon the recruitment of students of either sex. 

b. Provision of Support Services. The administrative and clerical support provided to an athletic program can affect the overall 
provision of opportunity to male and female athletes, particularly to the extent that the provided services enable coaches to perform 
better their coaching functions. • 

In the provision of support services, compliance will be assessed by examining, among other factors, the equivalence of: 

(1) The amount of administrative assistance provided to men's and women's programs; 

(2) The amount of secretarial and clerical .assistance provided to men's and women's programs. 

s. overall Determination of Compliance. The Department will base its compliance determination under' 86.41(c) of the regulation upon 
an examlnatiori of tlie"following: 

a. Whether the policies of an institution are discriminatory in language or effect; or 

b. Whether disparities of a substantial and unjustified nature exist in the benefits, treatment, services, or opportunities afforded male 
and female athletes in the institution's program as a whole; or 

c. Whether disparities in benefits, treatment, services, or opportunities in individual segments of the program are substantial enough in 
and of themselves to deny equality of athletic opportunity. 

c. Effective Accommodation of Student Interests and Abilities. 

1. The Regulation. The regulation requires institutions to accommodate effectively the interests and abilities of students to the extent 

0 necessary to provide equal opportunity in the selection of sports and levels of competition available to members of both sexes. 

Specifically, the regulation, at' 86.41(c){l), requires the Director to consider, when determining whether equal opportunities are 
availableC 

Whether the selection of sports and levels of competition effectively accommodate the interests and abilities of members of both 
sexes. 

Section 86.4l(c) also permits the Director of the Office for Civil Rights to consider other factors in the determination of equal 
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opportunity. Accordingly, this section also addresses competitive ·opportunities in terms of the competitive team schedules. available to 
athletes.of both sexes. 

2. The Policy. The Department will assess compliance with the Interests and abilities section of the regulation by examining the 
following factors: • 

a. The determination of athletic interests and abilities of students; 

b. The selection of sports offered; and 

c. The levels of competition available including the opportunity for team competition. 

3. Ap~lication of the Policy C Determination of Athletic Interests and Abilities. 

Institutions may determine the athletic interests and abilities of students by nondiscriminatory methods of their choosing provided: 
i\ 

a. The processes take Into account the nationally increasing levels of women's interests and abilities; 

b. The methods of determining interest and ability do not disadvantage the members of an underrepresented sex; 

c. The methods of determining ability take Into account team performance rei;ords; and 

d. The methods are responsive to the expressed interests of students capable of intercollegiate competition who are members of an 
undeirepresent_ed sex. 

4. Ap~lication of the Policy - Selection of Sports. 
,, 

In the selection of sports, the regulation does not require institutions to integrate their teams nor to provide exactly the same choice of 
sports:to men and women. However, .where an il)stitution sponsors a team in a particular sport for members of one sex, it may be 
required either to permit the excluded sex to try out for the team or to sponsqr a separate team for the previously excluded sex. 

I 
a. Contact Sports - Effective accommodation means that if an institution sponsors a team for members of one sex in a contact sport, it 
must ~o so for members of the other sex under the following circumstances: 

(1) The opportunities for members of the excluded sex have historically been limited; and 

(2) Th~re is sufficient interest and ability among the members of the exclud_ed sex to sustain a viable team and a reasonable 
expectation of intercollegiate competition for that team. 

b". NoncContact Sports - Effective accommodation means that if an Institution sponsors a team for members of one sex in a 
non-contact sport, it must do so for members of the other sex J.mder the following circumstances: 

(1) The opportunities for members of the excluded sex have historically been limited; 

(2) Th~re is sufficient interest and ability among the members of the excluded sex to sustain a viable team and a reasonable 
expectation of Intercollegiate competition for that team; and 

(3) Members of the excluded sex do not possess sufficient skill to be selected· for a single integrated team, or to compete actively on 
such a team if selected. 

5. Application of the Policy - Levels of Competition. 

In effectively accommodating the interests and abilities of male and female athletes, institutions must provide both the _opportunity for 
individuals of each sex to participate in intercollegiate competition, and for athletes of each sex to have competitive team schedules 
which equally reflect their abilities. 

a. Compliance will be assessed in any one-of the following ways: 

(1) Whether intercollegiate level participation opportunities for male and female students are provided in numbers substantially 
proportionate to their respective enrollments; or 

(2) Where the members of one sex have been and are underrepresented among intercollegiate athletes, whether the institution can 
show a history and continuing practice of program expansion which is demonstrably responsive to the developing interest and abilities 
of th~ members of that sex; or 

(3) Where the members of one sex are underrepresented among intercollegiate athletes, and the institution cannot show a continuing 
practice of program expansion suc;h as that cited above, whether it can be demonstrated that the interests and abilities of the 
members of that sex have been fully and effectively accommodated by the present program. 

b. Compliance with this provision of the regulation will also be assessed by examining the following: 

( 1) Whether the competitive schedules for men's and women's teams, on a program-wide basts, afford proportionally similar numbers 
of male and female athletes equivalently advanced competitive opportunities; or 

(2) Whether the institution can demonstrate a history and continuing practii;:e of upgrading the competitive opportunities available to 
the historically disadvantaged sex as warranted by developing abilities among the athletes of that sex. 

c. Institutions are not required to upgrade teams to intercollegiate status or otherwise develop intercollegiate sports absent a 
reasonable expectation that intercollegiate competition in that sport will be available within the institution's normal competitive 
regions. Institutions may be required by the Title IX regulation to actively encourage the development of such competition, however, 
when overall athletic opportunities within that region have been historically limited for the members of one sex. 

6. Overall Determination of Compliance. 

The Department will base its compliance determination under' 86.4l(c) of the regulation upon a determination of the following: 
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a. Whether the policies of an Institution are discriminatory in language or effect; or .... - ~. 

b. Whether disparities of a substantial and unjustified nature in the benefits, treatment, services, or opportunities afforded male and 
female athletes exist in the institution's program as a whole; or 

c. Whether disparities in individual segments of the program with respect to benefits, treatment, services, or opportunities are 
substantial enough in and of themselves to deny equality of athletic opportunity. 

VIII. The Enforcement Process 

The process of lltle IX enforcement is set forth in ' 88. 71 of the lltle IX regulation, which incorporates by reference the enforcement 
procedures applicable to lltle VI of the Civil Rights 

Act of 1964. The enforcement process prescribed by the regulatio.n is supplemented by an order of the Federal District Court, District 
of Columbia, which establishes time frames for each of the enforcement steps. 

According to the regulation, there are two ways in which enforcement is Initiated: 

• Compliance Reviews - Periodically the Department must select a number of recipients (In this case, colleges and universities 
which operate intercollegiate athletic programs) and conduct investigations to determine whether recipients are complying 
with Title IX (45 CFR 80.7(a)) 

• Complaints - The Department must investigate all valid (written and timely) complaints alleging discrimination on the basis of 
sex in a recipient's programs. (45 CFR 80.7(b)) 

The Department must inform the recipient (and the complainant, if applicable) of the results of its investigation. If the investigation 
indicates that a recipient is in compliance, the Department states this, and the case is closed. If the investigation indicates 
noncompliance, the Department outlines the violations found. 

The Department has 90 days .to conduct an investigation and inform the recipient of its findings, and an additional 90 days to resolve 
violations by obtaining a voluntary compliance agreement from the recipient. This Is done through negotiations between the 
Department and the recipient, the goal of which is agreement on steps the recipient will take to achieve compliance. Sometimes the 
violation is relatively minor and can be corrected Immediately. At other times, however, the negotiations result In a plan that will 
correct the violations within a specified period of time. To be acceptable, a plan must describe the manner in which Institutional 
resources will be used to correct the violation. It also must state acceptable time tables for reaching interim goals and full compliance. 
When agreement is reached, the Departl!)ent notifies the institution that its plan is acceptable. The Department then is obligated to 
review periodically the implementation of the plan. • 

0 

An institution that is in violation of Title IX may already be implementing a cor:rective plan. In this case, prior to informing the recipient Q 
about the results of its investigation, the Department will determine whether the plan is adequate. If the plan is not adequate to 1 

correct the violations (or to correct them within a reasonable period of time) the recipient will be found in noncompliance and voluntary 
negotiations will begin. However, if the institutional plan is acceptable, the Department will inform the institution that although the 
institution has violations, it is found to be In compliance because it is Implementing a corrective plan, The Department, in this instance 
also, would monitor the progress of the institutional plan. If the institution subsequently does not completely implement its plan, it-will 
be found in noncompliance. 

When a recipient is found in noncompliance and voluntary compliance attempts are unsuccessful, the formal process leading to 
termination of Federal assistance will be begun. These procedures, which include the opportunity for a hearing before an administrative 
law judge, are set forth at 45 CFR 80.8-80.11 and 45 CFR Part 81. 

IX. Authority 

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374, 2_0 U.S.C. 1681, 1682; sec. 844, Education Amendments of 1974, 
Pub. L. 93-380, BB Stat. 612; and 45 CFR Part 86) 

Dated December 3, 1979. 

Roma Stewart, 

Director, Office for Civil Rights, Department of Health, Education, and Welfare. 

Dated December 4, 1979. 

Patricia Roberts Harris, 

Secretary, Department of Health, Education, and Welfare. 

Appendix A-Historic Patterns of Intercollegiate Athletics Program Development 

1. Participation in intercollegiate sports has historically been emphasized for men but not women. Partially as a consequence of this, 
participation rates of women are far below those of men. During the 1977-78 academic year women students accounted for 48 percent 
of the national undergraduate enrollment (5,496,000 of 11,267,000 students). Yet, only 30 percent of the intercollegiate athletes are 
women. 

The historic emphasis on men's intercollegiate athletic programs has also contributed to existing differences in the number of sports 
and scope of competition offered men and women. One source indicates that, on the average, colleges and universities are providing o 
twice the number of sports for men as they are for women. . 

2. Participation by women in sports is growing rapidly, During the period from 1971-1978, for example, the number of female 
participants in organized high school sports increased from 294,000 to 2,083,000 C ~n increase o_f over 600 percent. In contrast, 
between fall 1971 and Fall 1977, the enrollment of females in high ·school decreased from approximately 7,600,000 to approximately 
7,150,000 a decrease of over 5 percent 

The growth in athletic participation by high school women has been reflected on the campuses of the nation's colleges and universities. 
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During the period from 1971 to 1976 the enrollment of women in the nation's institutions of higher education rose 52 percent, from 
3,400,000 to 5,201,000. During this same period, the number-of women participating In intramural sports increased 108 percent from 
276,167 to 576,167. In club sports, the number of women participants increased from 16,386 to 25,541 or 55 percent. In 
intercollegiate sports, women's participation increased 102 percent from 31,852 to 64,375. These developments reflect the growing 
Interest of women in competitive athletics, as well as the efforts of colleges and universities to accommodate those interests. 

3. The overall growth of women's intercollegiate programs has not been at the expense of men•~ programs. During the past decade of 
rapid growth in women's programs, the number of intercollegiate sports available for men has remained stable, and the number of 
male athletes has increased slightly. Funding for men's programs has increased from $1.2 to $2.2 million between 1'370-1977 alone. 

4. On most campuses, the primary problem confronting women athletes )s the absence of a fair and adequate level of resources, • 
services, and benefits. For example, disproportionately more financial aid has been made available for male athletes than for female 
athletes. Presently, In institutions that are members of both the National Collegiate Athletic Association (NCAA) and the Association for 
Intercollegiate Athletics for Women (AIAW), the average annual scholarship budget is $39,000. Male athletes receive $32,000 .or 7B 
percent of this amount, and female athletes receive $7,000 or 22 percent, although women are 30 percent of all the athletes eligible 
for scholarships. 

Likewise, substantial amounts have been provided for the recruitment of male athletes, but little funding has been made available for 
recruitment of female athletes. 

Congressional testimony on Title IX and subsequent surveys indicates that discrepancies also exist in the opportunity to receive 
coaching and.in other benefits and opportunities, such as the quality and amount of equipment, access to facilities and practice times, 
publicity, medical and training facilities, and housing and dining facilities. 

5. At several Institutions, intercollegiate football is unique among sports. The size of the teams, the expense of the operation, and the 
revenue produced distinguish football from other sports, both men's and women's. Title IX requires that "an institution of higher 
education must comply with the prohibition against sex discrimination imposed by that title and its implementing regulations In the 
administration of any revenue producing intercollegiate athletic activity." However, the unique size and cost of football programs have 
been taken into account In developing this Policy Interpretation. 

Appendix B-Comments and Responses 

The Office for Civil Rights (OCR) received over 700 comments and recommendations in response to the December 11, 1978 publication 
of the proposed Policy Interpretation. After the formal comment period, representatives of the Department met for additional 
discussions with many individuals and groups including college and university officials, athletic associations, athletic directors, women's 
rights organizations and other interested parties. HEW representatives also visited eight universities in order to assess the potential of 
the proposed Policy Interpretation and of suggested alternative approaches for effective enforcement of Title IX. 

The Department carefully considered all information before preparing the final policy. Some changes in the structure and substance of 
the Policy Interpretation have been made as a result of concerns that were identified in the comment and consultation process. 

Persons who responded to the request for public comment were asked to comment generally and also to respond specifically to eight 
questions that focused on different aspects of the proposed Policy Interpretation. 

Question No. 1 :· Is the description of the current status and development of intercollegiate athletics for men and women accurate? 
What other factors should be considered? 

Comment A: Some commentors noted that the description implied the presence of intent on the part of all universities to discriminate 
against women. Many of these same commentors noted an absence of concern in the proposed Policy Interpretation for those 
universities that have in good faith attempted to meet what they felt to be a vague compliance standard In the regulation. 

Response: The description of the current status and development of intercollegiate athletics for men and women was designed to be a 
factual, historical overview. There was no intent to imply the universal presence of discrimination. The Department recognizes that 
there are many colleges and universities that have been and are making good faith efforts, in the midst of increasing financial 
pressures, to provide equal athletic opportunities to their male and female athletes. 

Comment B: Commentors stated that the statistics used were outdated in some areas, incomplete in some areas, and inaccurate in 
some areas. 

Response: Comment accepted. The statistics have been updated and corrected where necessary. 

Question No. 2: Is the proposed two-stage approach to compliance practical? Should it be modified? Are there other approaches to be 
considered? 

Comment: Some commentors stated that Part II of the proposed Policy Interpretation "Eq,ually Accommodating the Interests and 
Abilities of Women" represented an extension of the July 1978, compliance deadline established in ' 86.4l(d) of the Title I.X regulation. 

Response: Part II of the proposed Policy Interpretation was not intended lo extend the compliance deadline. The format of the two 
stage approach, however, seems to have encouraged that perception; therefore, the elements of both stages have been unified in this 
Policy Interpretation. 

Question No. 3: Is the equal average per capita standard based on participation rates practical? Are there alternatives or modifications 
that should be considered? 

Comment A: Some commentors stated it was unfair or illegal to find noncompliance solely on the basis of a financial test when more 
valid indicators of equality of opportunity exist. 

Re!?ponse,· The equal average per capita standard was not a standard by which noncompliance could be found. It was offered as a 
standard of presumptive compliance. In order to prove noncompliance, HEW would have been required to show that the unexplained 
disparities in expenditures were discriminatory in effect. The standard, in part, was offered as a means of simplifying proof of 
compliance for universities. The widespread confusion concerning the significance of failure to satisfy the equal average per capita 
expenditure standard, however, is one of the reasons it was withdrawn 
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Comment B: Many commentors stated that the equal average per capita standard penalizes those institutions that have increased 
participation opportunities for women and rewards institutions that have limited women's participation. • 

Response: Since equality of a_verage per capita expenditures has been dropped as a standard of presumptive compliance, the question 
of its effect is no longer relevant. However, the Department agrees that univer:sities that had increased participation opportunities far 
women and wished to take advantage of the presumptive compliance standard, would have had a bigger financial burden than 
universities that had done little to increase participation opportunities for women. 

Question No. 4: is there a basis for treating part of the expenses of a particular revenue producing sport differently because the sport 
produces income used by the university for non-athletic operating expenses on a non-discriminatory basis? If, so, how should such 
funds be Identified and treated? 

Comment: Commentors stated that this question was largely irrelevant because there were so few universities at which revenue from 
the athletic program was used in the university operating budget. 

Response: Since equality of average per capita expenditures has been dropped as a standard of presumed compliance, a decision Is no 
longer necessary on this issue. 

Question No. 5: Is the grouping of financially measurable benefits into three categories practical? Are there alternatives that should be 
considered? Specifically, should recruiting expenses be considered together with all other financially measurable benefits? 

Comment A: Most commentors stated that, If measured solely on a financial standard, recruiting should be grouped with the other 
financially measurable items. Some of these comtnentors held that at the current stage of development of women's intercollegiate 
athletics, the amount of money that would flow into the women's recruitment budget as a result of separate application of the equal 
average per capita standard to recruiting expenses, would make recruitment a disproportionately large percentage of the entire 
women's budget. Women's athletic directors, particularly, wanted the flexibility to have the money available for other uses, and they 
generally agreed on including recruitment expenses with the other financially measurable items. 

comment B: Some commentors stated that it was particularly inappropriate to base any measure of compliance in recruitment solely 
on financial expenditures. They stated that even if proportionate amounts of money were allocated to recruitment, major inequities 
could remain In the benefits to athletes. For Instance, universities could maintain a policy of subsidizing visits to their campuses of 
prospective students of one sex but not the other. Commentors suggested that including an examination of differences in benefits t~ 
prospective athletes that result from recruiting methods_ would be appropriate. 

0 

Response: In the final Policy Interpretation, recruitment has been moved to the group of program areas to be examined under' 
8(i.41(c) to determine whether overall equal athletic opportunity exists. The Department accepts the comment that a financial 
measure is not sufficient to determine whether equal opportunity is being provided. Therefore, in examining athletic recruitment, the o 
Department will primarily review the opportunity to recruit, the resources provided for recruiting, and methods of recruiting. 

Question No. 6: Are the factors used to justify differences in equal average·per capita expenditures for financially.measurable benefits 
and opportunities fair? Are there other factors that should be considered? 

comment: Most commentors indicated that the factors named in the proposed Policy Interpretation (the "scope of competition" and 
the "nature of the sport") as justifications for differences in equal average per capita expenditures were so vague and ambiguous as to 
be.meaningless. Some stated that it would be Impossible to define the phrase "scope of competition", given the greatly differing 
competitive structure of men's and wome·n•s programs. Other commentors were concerned that the "scope of competition" factor that 
may currently be designated as "nondiscriminatory" was, in reality, the result of many years of inequitable treatment of women's 
athletic programs. 

Response: The Department agrees that it would have been difficult to define clearly and then to quantify the "scope of competition" 
factor. Since equal average per capita expenditures has been dropped as a standard of presumed compliance, such financial 
justifications are no longer necessary. Under the equiv a I ency standard, however, the "nature of the sport" remains an important 
concept. As explained within the Policy Interpretation, the unique nature of a sport may account for perceived inequities in some 
program areas. 

Question No 7: Is the comparability standard for benefits and opportunities that are not financially measurably fair and realistic? 
Should other factors controlling comparability be included? Should the comparability standard be revised? Is there a different standard 
which should be considered? 

Comment: Many commentors stated that the comparability standard was fair and realistic. Some commentors were concerned, 
however, that the standard was vague and subjective and could lead to uneven enforcement. 

Response: The concept of comparing the non-financially measurable benefits and opportunities provided to male and female athletes 
has been preserved and expanded in the final Policy Interpretation to include all areas of examination except scholarships and· 
accommodation of the Interests and abilities of both sexes. The standard is that equivalent benefits and opportunities must be 
provided. To avoid vagueness and subjectivity, further guidance is given about what elements will be considered in each program area 
to determine the equivalency of benefits and opportunities. 

Question No. B: Is the proposal for increasing the opportunity for women to participate in competitive athletics appropriate and 
effective? Are there other procedures that should.be considered? Is there a more effective way to ensure that the interest and abilities 
of both men and women are equally accommodated? 

comment: Several commentors indicated that the proposal to allow a university to gain the status of presumed compliance by having 

0 policies and procedures to encourage the growth of women's athletics was appropriate and effective for future students, but ignored 
students presently enrolled. They indicated that nowhere in the proposed Policy Interpretation was concern shown that the current 
selection of sports and levels of competition effectively accommodate the interests and abilities of women as well as men. 

Response: Comment accepted. The requirement that universities equally accommodate the·interests and abilities of their male and 
female athletes (Part JI of the proposed Policy Interpretation) has been directly addressed and is now a part of the unified final Policy 
Interpretation. 

Additional Comments 

.. I 
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The following_ comments were not responses to questions raised in the proposed Policy Interpretation. They represent additional 
concerns expressed by a large number of commentors. 

(1) Comment: Football and other "revenue producing" sports should be totally exempted or should receive special treatment under 
Title IX. 

Response: The April 18, 1978, opinion of the General Counsel, HEW, concludes that "an institution of higher education must comply 
with the prohibition against sex discrimination imposed by that title and its implementing regulation In the administration of any 
revenue producing activity". Therefore, football or other "revenue producing" sports cannot be exempted from coverage of Title IX. 

In developing the proposed Policy Interpretation the ·Department concluded that although the fact of revenue production could not 
justify disparity in average per capita expenditure between men and women, there were characteristics common to most revenue 
producing sports that could result in legitimate nondiscriminatory differences in per capita expenditures. For Instance, some "revenue 
producing" sports require expensive protective equipment and most require high expenditures for the management of events attended 
by large numbers of people. These characteristics and others described in the proposed Policy Interpretation were considered 
acceptable, nondiscriminatory reasons for differences in per capita average expenditures. 

In the final Polley Interpretation, under the equivalent benefits and opportunities standard of compliance, some of these 
non-discriminatory factors are still relevant and applicable. 

(2) Comment: Commentors stated that since the equal average per capita standard of presumed compliance was based on 
participation rates, the word should be explicitly defined. • 

Response: Although the final Policy Interpretation does not use the equal average per capita standard of presumed compliance, a clear 
understanding of the word "participant" Is still necessary, particularly in the determination of compliance where scholarships are 
involved. The word "participant" is defined in the final Policy Interpretation. 

(3) Comment: Many commentors were concerned that the proposed Policy Interpretation neglected the rights of individuals. 

Response: The proposed Polley Interpretation was intended to further clarify what colleges and universities must do within their 
intercollegiate athletic programs to avoid discrimination against individuals on the basis of sex. The Interpretation, therefore, spoke to 
institutions in terms of their male and female athletes. It spoke specifically in terms of equal, average per capita expenditures and in 
terms of comparability of other opportunities and benefits for male and female participating athletes. 

The "Department believes that under this approach the rights of individuals were protected. If women athletes, as a class, are receiving 
opportunities and benefits equal to those of male athletes, individuals within the class should be protected thereby. Under the 
proposed Policy Interpretation, for example, if female athletes as a whole were receiving their proportional share of athletic financial 
assistance, a university would have been presumed -in compliance with that section of the regulation. The Department does not want 
and does not have the authority to force universities to offer identical programs to men and women. Therefore, to allow flexibility 
within women's programs and within men's programs, the proposed Policy Interpretation stated that an institution would be presumed 
in compliance if the average per capita expenditures on athletic scholarships for men and women, were equal. This same flexibility (in 
scholarships and in other areas) remains In the final Policy Interpretation. 

(4) Comment: Several commentors stated that the provision of a separate dormitory to athletes of only one sex, even where no other 
special benefits were involved, is inherently discriminatory. They felt such s·eparation indicated the different degrees of Importance 
attached to athletes on the basis of sex. 

Response: Comment accepted. The provision of a separate dormitory to athletes of one sex but not the other will be considered a 
failure to provide equivalent benefits as required by the regulation. 

(5) Comment: Commentors, particularly colleges and universities, expressed concern thc1t the differences in the rules of Intercollegiate 
athletic associations could result in unequal distribution of benefits and opportunities to men's and women's athletic programs, thus 
placing the institutions in a posture of noncompliance with Title IX. 

Response: Commentors made this point with regard to ' 86.6(c) of the Title IX regulation, which reads in part: 

"The obli_gation to comply with (Title IX) is not obviated or alleviated by any rule or regulation of any * * * athletic or other * * * 
association * * *" 

Since the penalties for violation of intercollegiate athletic association rules an have a severe effect on the athletic opportunities within 
an affected program, the Department has reexamined this regulatory requirement to determine· whether it should be modified. Our 
conclusion is that modification would not have a beneficial effect, and that the present requirement will stand. 

Several factors enter Into this decision. First, the differences between rules affecting men's and women's programs are numerous and 
change constantly. Despite this, the Department has been unable to discover a single case in which thpse differences require members 
to act in a discriminatory manner. Second, some rule differences may permit decisions resulting in discriminatory distribution of 
benefits and opportunities to men's and women's programs. The fact that institutions respond to differences in rules by choosing to 
deny equal opportunities, however, does not mean that the rules themselves are at fault; the rules do not prohibit choices that would 
result in compliance with Title IX. Finally, the rules in question are all established and subject to change by the membership of the 
association. Since all (or virtually all) association member institutions are subject to Title IX, the opportunity exists for these 
institutions to resolve collectively any wide-spread Title IX compliance problems resulting from association rules. To the extent that 
this has not taken place, Federal intervention on behal( of statutory beneficiaries is both warranted and required by the law. 
Consequently, the Department can follow no course other than to continue to disallow any defenses against findings of noncompliance 
with Title 'IX that are based on intercollegiate athletic association rules. 

(6) Comment: Some commentors suggested that the equal average per capita test was unfairly skewed by the high cost of some 
"major" men's sports, particularly football, that have no equivalently expensive counterpart among women's sports. They suggested 
that a certain percentage of those costs (e.g., 50% of .football scholarships) should be exduded from the expenditures on male 
athletes prior to application of the equal average per capita test. 

Response Since equality of average per capita expenditures has been eliminated as a standard of presumed compliance, the 
suggestion is no longer relevant. However, it was possible under that standard to exclude expenditures that were due to the nature of 
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the sport, or the scope of competition and thus were not discriminatory in effect. Given the diversity of intercollegiate athletic o 
programs, determinations as t_o whether disparities in expenditures were nondiscriminatory would have been made on a case-by-case 
basis. There was no legal support for the proposition that an arbitrary percentage of expenditures should be excluded from the 
calculations. 

(7) Comment: Some commentors urged the Department to adopt various forms of team-based comparisons in assessing equality of 
opportunity between men's and women's athletic programs. They stated that well-developed men's programs are frequently 
characterized by a few "major" teams that have the greatest spectator appeal, earn the greatest income, cost the most to operate, 
and dominate the program in other ways. They suggested that women's programs should be similarly constructed and that 
comparability should then be required only between "men's major'' and "women's major" teams, and between "men's minor" and 
"women's minor" teams. The men's teams most often cited as appropriate for "major" designation have been football and basketball, 
with women's basketball and volleyball being frequently selected as the counterparts. 

Response: I here are two problems with this approach to assessing equal opportunity. First, neither the statute nor the regulation calls 
for identical programs for male and female athletes. Absent such a requirement, the Department cannot base noncompliance upon a 
failure to provide arbitrarily Identical programs, either in whole or in part. 

Second, no subgrouping of male or female students (such as a team) mat be used in such a way as to diminish the protection of the 
larger class of males and females in their rights to equal participation in educational benefits or opportunities. Use of the "major/minor" 
classification does not meet this test where large participation sports (e.g., football) are compared to smaller ones (e.g., women's 
volleyball) in such a manner as to have the effect of disproportionately providing benefits or opportunities to the men_:ibers of one sex. 

(8) comment: Some commenters suggest that equality of opportunity should be measured by a "sport-specific" comparison. Under 
this approach, institutions offering the same sports to mel') and women would have an obligation to provide equal opportunity within 
each of those sports. For example, the men's basketball team and the women's basketball team would have to receive equal 
opportunities and benefits. 

Response: As noted above, there is no provision for the requirement of identical programs for men and women, and no such 
requirement will be made by the Departr)lent. Moreover, a sport-specific comparison could actually create unequal opportunity. For 
example, the sports available for men at an institution· might include most or all of those available for women; but the men's program 
might concentrate resources on sports not available to women (e.g., football, ice hockey). In addition, the sport-specific concept 
overlooks two key elements of the Title IX regulation. 

First, the regulation states that the selection of sports is to be representative of student interests and abilities (86.41(c)(l)). A 
requirement that sports for the members of one sex be available or developed solely or the basis of their existence or development in 
the program for members of the other sex could conflict with the regulation where the Interests and abilities of male and female 
students diverge. 

Second, the regulation frames the general compliance obligations of recipients in terms of program-wide benefits and opportunities 
(86.41(c)). As implied above, Title IX protects the individual as a student-athlete, not all a basketball player, or swimmer. 

(9) Comment: A coalition of many colleges and universities urged that there are no objective standards against which compliance with 
Title IX in intercollegiate athletics could be measured. They felt that diversity is so great among colleges and universities that no single 
standard or set of standards could practicably apply to all affected institutions. They concluded that it would be best for individual 
institutions to determine the policies and procedures by which to ensure nondiscrimination in intercollegiate athletic programs. 

Specifically, this coalition suggested that each Institution should create a group representative of all affected parties on campus. 

This group would then assess existing athletic opportunities for men and women, and, on the basis of the assessment, develop a plan 
to ensure nondiscrimination. This plan would then be recommended to the Board of Trustees or other appropriate governing body. 

The role foreseen for the Department under this concept is: 

(a) The Department would use the plan as a framework for evaluating complaints and assessing compliance; 

(b) The Department would determine whether the plan satisfies the interests of the involved parties; and 

(c) The Department would determine whether the institution is adhering to the plan. 

These commenters felt that this approach to Title IX enforcement would ensure an environment of equal opportunity. 

Response: Title IX is an antidiscrimination law. It prohibits discrimination based on sex in educational institutions that are recipients of 
Federal assistance. The legislative history of Title IX clearly shows that it was enacted because of discrimination that currently was 
being practiced against women in educational institutions. The Department accepts that colleges and universities are sincere in their 
intention to ensure equal opportunity in intercollegiate athletics to their male and female students; It cannot, however, tum over its 
responsibility for interpreting and enforcing the law. In this case, its responsibility includes articulating the standards by which 
compliance with the Title IX statute will be evaluated. 

The Department agrees with this group of commenters that the proposed self-assessment and institutional plan is an excellent idea. 
Any institution that engages in the assessment/planning process, particularly with the full participation onnterested parties as 
envisioned in the proposal, would clearly reach or move well toward compliance. In addition, as explained in Section VIII of this Policy 
Interpretation, any college or university that has compliance problems but is implementing a plan that the Department determines will 
correct those problems within a reasonable period of time, will be found in compliance. 
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Clarification of Intercollegiate Athletics Policy Guidance: The Three-Part Test 

Jan 16, 1996. 

Dear Colleague: 

It is my· pleasure to send you the enclosed Clarification of Intercollegiate Athletics Policy Guidance: The Three-Part Test (the 
Clarification). 

As you know, the Office for Civil Rights (OCR) enforces Title IX of the· Education Amendments of 1972, which prohibits discrimination 
on the basis of sex in education programs and activities. The regulat[on implementing Title IX and the Department's Intercollegiate 
Athletics Policy Interpretation published in 1979--both of which followed publication for notice and the receipt, review and 
consideration of extensive comments--speclfically address Intercollegiate athletics. Since becoming Assistant Secretary, I have 
recognized the need to provide additional clarification regarding what is commonly referred to as the "three-part test," a test used to 
determine whether students of both sexes are provided nondiscriminatory opportunities to participate In athletics. The three-part test 
is described in the Department's 1979 Policy Interpretation. 

Accordingly, on September 20, 1995, OCR circulated to over 4500 interested parties a draft of the proposed Clarification, soliciting 
comments about whether ~he document provided sufficient clarity to assist institutions in their efforts to comply with Title IX. As 
indicated when circulating the·draft of the Clarification, the objective of the Clarification is to respond to requests for specific guidance 
about the existl.ng standards that have guided the enforcement of Title IX in the area of intercollegiate athletics. Further, the 
Clarification is limited to an elaboration of the "three-part test." This test, which has generated the majority of the questions that have 
been raised about Title IX compliance, is a portion of a larger analytical framework reflected in the 1979 Policy Interpretation. 

oc·R appreciates the efforts of the more than 200 individuals who commented on the draft of the Clarification. In addition to providing 
specific comments regarding clarity, some parties suggested that the Clarification did not go far enough in protecting women's sports. 
Others bY contrast, suggested that the Clarification, or the Policy Interpretation itself, provided more protection for women's sports 
than in'tended by Title IX. However, it would not be appropriate to revise the 1979 Policy Interpretation, and adherence to its 
provisions shaped OCR's consideration ·or these comments. The Policy Interpretation has guided OCR's enforcement ln the area of 
athletics for over fifteen years, enjoying the bipartisan support of Congress. The Policy Interpretation has also enjoyed the support of 
every court that has addressed issues of. Title IX athletics. As one recent court decision recognized, the "three-part test" draws its 
"essence" from the Title IX statute. • 

The draft has been revised to incorporate suggestions that OCR received regarding how to make the document more useful and 
clearer. For instance, the Clarification now has additional examples to illustrate how to meet part one of the three-part test' and makes 
clear that the term "developing interests" under part two of the test includes interests that already exist at the institution. The 
document also clarifies that an institution can choose which part of the test it plans to meet. In addition, it further clarifies how Title IX 
requires OCR to count participation opportunities and why Title IX does not require an Institution, under part three of the test, to 
accommodate the interests and abilities of potential students. 

OCR also received requests for clarification that relate primarily to fact- or institution-specific situations that only apply to a small 
number of athletes or institutions. These comments are more appropriately handled on an individual basis and, accordingly, OCR will 
follow-up on these comments and questions in the context of OCR's ongoing technical assistance efforts. 

It is important to outline several points about the final document. 

The Clarification confirms that institutions need to comply only with any one part of the three-part test in order to provide 
nondiscriminatory participation opportunities for individuals of both sexes. The first part of the test--substantial 
proportionality--focuses on the participation rates of men and women at an institution and affords an institution a "safe harbor" for 
establishing that it prov.ides nondiscriminatory participatiori opportunities. An institution that does not provide substantially 
proportiorial participation opportunities for men and women may comply with Title IX by satisfying either part two or part three of the 
test. The second part--history and continuing practice--is an examination of an institution's good faith expansion of athletic 
opportunities through its response to developing interests _of the underrepresented sex at that institution. The third part--fully and 
effectively accommodating interests and abilities of the underrepresented sex--centers on the inquiry of whether there are concrete 
and viable interests among the underrepresented sex that should be accommodated by an institution. 

In addition, the Clarification does not provide strict numerical formulas or "cookie cutter" answers to the issues that are inherently 
case- and fact-specific. Such an effort not only would belie the meaning of Title IX, but'would at the same time deprive institutions of 
the flexibility to which they are entitled when deciding how best to comply with the law. 

Several parties who provided comments expressed opposition to the three-part test. The crux of the arguments made on behalf of 
those opposed to the three-part test is that the test does not really provide three different ways to comply. Opponents of the test 
assert, therefore, that the test improperly establishes arbitrary quotas. Similarly, they also argue that the three-part test runs counter 
to the intent of Title IX because it measures gender discrimination by underrepresentation and requires the full accommodation of only 
one sex. However, this understanding of Title IX and the three-part test is wr.ong. • 

First, it 15 clear from the Clarification that there are three different avenues of compliance Institutions have flexibility in providing 
nondiscriminatory participation opportunities to their students, and OCR does not require quotas. For example, if an institution chooses 
to and does comply with part three of the test, OCR will not require it to provide substantially proportionate participation opportunities 
to, or demonstrate a history and continuing practice of program expansion that is responsive to the developing interests of, the 
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underrepresented sex. In fact, if an institution believes that its female students are less interested and able to play intercollegiate 
sports;'that institution may continue to provide more athletic opportu'riities to men than to women, or even to add'opportunitfes for 
men, as long as the recipient can show that its female students are not being denied opportunities, i.e., that women's interests and 
abilities are fully and effectively accommodated. The fact that each part of the three-part test considers participation rates does not 
mean, as some opponents of the test have suggested, that the three parts do not provide different ways to comply with Title IX. 

Second, it is appropriate for parts two and three of the test to focus only on the underrepresented sex. Indeed, such a focus is 
required because Title IX, by definition, addresses discrimination. Notably, Title IX's athletic provisions are unique in permitting 
institutions--notwlthstanding the long history of discrimination based on sex In athletics programs--to establish separate athletic 
programs on the basis of sex, thus allowing Institutions to determine the number of athletic opportunities that are available to students 
of each sex. (By contrast, Title VI of the Civil Rights Act of 1964 forbids institutions from providing separate athletic programs on the 
basis of race or national origin.) 

OCR focuses on the interests and abilities of the underrepresented sex only if the institution provides proportionately fewer athletic 
opportunities to members of one sex and has failed to make a good faith e°ffort to expand Its program for the underrepresented sex. 
Thus, the Policy Interpretation requires the full accommodation of the underrepresented sex only to the extent necessary to provide 
equal athletic opportunity, i.e., only where an institution has failed to respond to the interests and abilities of the underrepresented 
sex when it allocated a disproportionately large numbe·r of opportunities for athletes of the other sex. 

What is clear then--because, for example, part three of the three-part test permits evidence that underrepresentation Is caused not by 
discrimination buf by lack of interest--ls that underrepresentation alone is not tlie measure of discrimination. Substantial 
proportionality m.erely provides institutiOflS with a safe harbor. Even if this were not the case and proportional opportunities were the 
only test, the "quota" criticism would be misplaced. Quotas are impermissible where opportunities are required to be created without 
regard to sex. However, schools are permitted to create athletic participation opportunities based on sex. Where they do so unequally, 
that is a legitimate measure of unequal opportunity under Title IX. OCR has chosen to make substantial proportionality only one of 
three alternative measures. 

several parties also suggested that, in determining ,the number of participation· opportunities offered by an institution, OCR count 
unfilled slots, i.e., those positions on a team that an institution claims the team can support but which are not filled' by actual athletes. 
OCR must, however, count actual athletes .because participation opportunities must be real, not illusory. Moreover, this makes sense 
hecause, under other parts of the Polley Interpretation, OCR considers the quality and kind of other benefits and opportunities offered 
to male and female athletes in determining overall whether an institution provides equal athletic opportunity. In this context, OCR 
must consider actual benefits. provided to real students. 

OCR also received comments that indicate that there is still confusion about the elimination and capping of men's teams in the context 

0 

of Title IX compliance. The rules here are straightforward. An institution can choose to eliminate or cap teams as a way of complying 0 
with part one of the three-part te,st. However, nothing in the Clarification requires that an institution cap or eliminate participation 
opportunities for men. In fact, cutting or capping men's teams will not help an institution comply with part two or part three of the test 1 
because these tests measure an institution's positive, ongoing response to the interests and abilities of the underrepresented· sex. 
Ultimately, Title IX provides institutions with flexibility and choice regarding how they will provide nondiscriminatory participation 
opportunities. 

Finally, several parties suggested that OCR provide more information regarding the specific ell:!ments of an appropriate assessment of 
student interest and ability. The Policy Interpretation is Intended to give institutions flexibility to determine interests and abilities 
consistent with the unique circumstances and needs of an institution. We recognize, however, that It might be useful to share ideas on 
good assessment strategies. Accordingly, OCR will work to identify, and encourage institutions to share, good strategies that 
institutions have developed, as well as to facilitate discussions among institutions regarding potential assessment techniques. 

OCR recognizes that the question of !Jow to comply with Title IX and to provide equal athletic opportunities for all students is a 
significant challenge that many institutions face today, especially In the face of increasing budget constraints. It has been OCR's 
experience, however, that institutions committed to maintaining their men's program have been able to do so--and comply with Title 
IX--notwithstanding limited athletic budgets. In many cases, OCR and these Institutions have worked together to find creative 
solutions that ensured equal opportunities in intercollegiate athletics. OCR Is similarly prepared to join with other institutions in 
assisting them to address their own .situations. 

OCR is committed to continuing to work in partnership with colleges and unive~slties to ensure that the promise of Title IX becomes a 
reality for all students. Thank you for your continuing interest in this subject. 

Enclosure 

Sincerely, 

/signed/ 

Norma V. Cantu 

Assistant Secretary 
for Civil Rights 

Jan 16, 1996 

CLARIFICATIO~ OF INTERCOLLEGIATE ATHLE~ICS POLICY GUIDANCE: THE THREE-PART TEST 

The Office for Civil Rights (OCR) enforces Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 et seg. (Title IX), which 
prohibits discrimination on the basis of sex in education programs and activities by recipients of federal funds. The regulation 
implementing Title IX, at 34 C.F R. Pa.rt 106, effective July 21, 1975, contains specific provisions governing athletic programs, at 34 
c.F.R § 106.41, and the awarding of athletic scholarships, at 34 C.F._R. § 106.37(c). Further clarification of the Title IX regulatory 
requirements ls provided by the Intercollegiate Athletics Policy Interpretation, issued December 11, 1979 (44 f.g_q_._Bgg_, 71413 ~t;__~_gg. 

0 



Clarification of Intercollegiate Athletics Policy Guidance: The ~e ... http://www.ed.gov/print/about/offices/list/ocr/docs/clarific.html 

0 

0 -

0 

(1979))) 

The Title IX regulation provides that if an institution sponsors an athletic program it must provide equal athletic opportunities for 
members of both sexes. Among other factors, the regulation requires that an institution must effectively accommodate the athletic 
Interests and abilities of students of both sexes to the extent necessary to provide equal athletic opportunity. 

The 1979 Policy Interpretation provides that as part ·of this determination OCR will apply the following three-part test to assess 
whether an Institution is providing nondiscriminatory participation opportunities for individuals of both sexes: 

1. Whether intercollegiate level participation opportunities for male and female students are provided in numbers substantially 
proportionate to their respective enrollments; or 

2. Where the members of one sex have been and are underrepresented among Intercollegiate athletes, whether the institution 
can show a history and continuing practice of program expansion which is demonstrably responsive to the developing interests 
and abilities of the members of that sex; or 

3. Where the members of one sex are underrepresented among intercollegiate athletes, and the Institution cannot show a history 
and continuing practice of program expansion, as described above, whether it can be demonstrated that the interests and 
abilities of the members of that sex have been fully and effectively accommodated by the present program. 

44 Fed. Reg, at 71418. 

Thus, the three-part test furnishes an institution with three individual avenues to choose from when determining how it will provide 
individuals of each sex with nondiscriminatory opportunities to participate in intercollegiate athletics. If an institution has met any part 
of the three0 part test, OCR will determine that the institution Is meeting this requirement. 

It is important to note that under the Policy Interpretation the requirement to provide nondiscriminatory participation opportunities Is 
only one of many factors that OCR examines to determine if an institution is in compliance with the athletics prov.ision of Title IX. OCR 
also considers the quality of competition offered to members of both sexes in order to determine whether an institution effectiveJy 
accommodates the interests and abilities of its students. 

In addition, when an "overall determination of compliance" is made by OCR, 44 Fed. Reg. 71417, 71418, OCR examines the 
Institution's program as a whole. Thus OCR considers the effective accommodation of interests and abilities in conjunction with 
equivalence in the availability, quality and kinds of other athletic benefits and opportunities provided male and female athletes to 
determine whether an institution p·rovldes equal athletic opportunity as required by Title IX. These other benefits include coaching, 
equipment, practice and competitive facilities, recruitment, scheduling of games, and publicity, among others. An institution's failure to 
provide nondiscriminatory parti<;ipation opportunities usually amounts to a denial of equal athletic opportunity because these 
opportunities provide access to all other athletic benefits, treatment, and services. 

This Clarification provides specific factors that guide an analysis of each part of the three-part test. In addition, it provides examples to 
demonstrate, In concrete terms, how these faq:ors will be considered. These examples are intended to be illustrative, and the 
conclusions drawn in each example are based solely on the facts included In the example. 

THREE-PART TEST -- Part One: Are Participation Opportunities Substantially Proportionate to Enrollment? 

Under part one of the three-part test (part one), where an institution provides Intercollegiate level athletic participation opportunities 
for male and female students in numbers substantially proportionate to their respective full-time undergraduate enrollments, OCR will 
find that the institution is providing nondiscriminatory participation opportunities for Individuals of both sexes. 

\ 

OCR's analysis begins with a determination of the number of participation opportunities afforded to male and female athletes in the 
intercollegiate athletic program. The Policy Interpretation defines participants as those athletes: 

a. Who are receiving the institutionally-sponsored support normally provided to athletes competing at the institution involved, 
e.g., coaching, equipment, medical and training room services, on a regular basis during a sport's season; and 

b. Who are participating in organized practice sessions and other team meetings and activities on a regular basis during a sport's 
season; and 

c. Who are listed on the eligibility or squad lists maintained for each sport,-or 
d. Who, because of injury., cannot meet a, b, or c above but continue to receive financial aid on the basis of athletic ability. 

44 Fed. Reg. at 71415. 

OCR uses this definition of participant to det~rrnine the number of participation opportunities provided by an institution for purposes of 
the three-pa rt test. 

Under this definition, OCR considers a sport's season to commence on the date of a team's first Intercollegiate competitive event and 
to conclude on the date of the team's final intercollegiate competitive event. As a general rule, all athletes who are listed on a team's 
squad or eligibility list and are on the team as of the team's first competitive event are counted as participants by OCR. In determining. 
the number of participatiori opportunities for the purposes of the interests and abilities analysis, an athlete who participates in more 
than one sport will be counted as a participant in each sport in which he or she participates. 

In determining participation opportunities, OCR includes, among others, those athletes who do not receive scholar~hips (e.g., 
walk-ens~, those athletes who compete on teams sponsored by the institution even though the team may be required to raise some or 
all of its operating funds, and those athletes who practice but may not compete. OCR's investigations reveal that these athletes receive 
numerous benefits and s.ervices, such as training and practice time, coaching, tutoring services, locker room facilities, and equipment, 
as well as important non-tangible benefits derived from being a member of an intercollegiate athletic team. Because these are 
significant benefits, and because receipt of these benefits does not depend on their cost to the institution or whether the athiE;?te 
competes, it is necessary to count all athletes who receive such benefits when determining the number of athletic opportunities 
provided to men and women. 

OCR's analysis next determines whether athletic opportunities are substantially proportionate. The Title IX regulation allows 
institutions to operate separate athletic programs for men and women. Accordingly, the regulation allows an institution to control the 
respective number of participation opportunities offered to men and women. Thus, it could be argued that to satisfy part one there 
should be no difference between the participation rate in an institution's intercollegiate athletic program and its full-time 
undergraduate student enrollment. 
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H'?_wever, because in· some circumst~nce~ it m~y be unreasona.~17 to _expect an institution to achieve exact proportlonality--for o 
instance, because of natural fluctuations m enrollment and part1c1pat1on rates or because it would be unreasonable to expect an 
institution to add athletic opportunities in light of the small number of students that would have to be accommodated to achieve exact 
proportionality--the Policy Interpretation examines whether participation opportunities are "substantially" proportionate to enrollment 
rates. Because this determination depends on the institution's specific circumstances and the size of its athletic program, OCR makes 
this determination on a case-by-case basis, rather than through use of a statistical test. 

As an example of a determination under part one: If an institution's enrollment is 52 percent male and 48 percent female and 52 
percent of the participan~ in the athletic program are male and 48 percent female, th~n the institution would clearly satisfy part one. 
However, OCR recognizes that natural fluctuations in an institution's enrollment and/or participation rates may affect the percentages 
in a subsequent year. For instance, If the institution's admissions the following year resulted in an enrollment rate of 51 percent males 
and 49 percent females, while the participation rates of males and females in the athletic progran:i remained constant, the institution 
would continue to satisfy part one because it would be unreasonable to expect the Institution to fine tune its program in response to 
this change in enrollment. 

As another example, ayer the past five years an institution has had a-consistent enrollment rate for women of 50 percent. During this 
time period, It has been expanding its program for women In order to reach proportionality. In the year that the institution reaches its 
goal--i.e., SO percent of the participants In Its athletic program are female--its enrollment rate for women .increases to 52 percent. 
Under these circumstances, the institution would satisfy part one. 

OCR would also consider opportunities to be substantially propo('l:ionate when the number of opportunities that would be required to 
achieve proportionality would not be sufficient-to sustain a viable team, i.e., a team for which there is a sufficient number of interested 
and able students and enough available competition to sustain an intercollegiate team; As a·frame of reference in assessing this 
situation, OCR may consider the average size of teams offered for the underrepresented sex, a number which would vary by 
institution. 

For instance, Institution A is a university with a total of 600 athletes. While women make up 52 percent of the university's enrollment, 
they only represent 47 percent of its athletes. If the university provided women with 52 percent of athletic opportunities, 
approximately 62 additional women would be able to participate. Because this is a significant number of unaccommodated women, it is 
likely that a viable sport could be added. If so, Institution A has not met part one. 

As another example, at Institution B women also make up 52 percent of the university's enrollment and represent 47 percent of 
Institution B's athletes. Ins.tltution B's athletic program consists of only 60 participants. If the University provided women with 52 
percent of athletic opportunities, approximately 6 additional women would be able to participate. Since 6 participants are unlikely to 
support a viable team, Institution B would meet part one. 

THREE-PART TEST -- Part Two: Is there a History and Continuing Practice of Program Expansion for the 
Underrepresented Sex? 

Under part two of the three-part test (par.t two), an Institution can show that it has a history and continuing practice of program 
expansion which is demonstrably responsive to the developing Interests and abilities of the underrepresented sex. In effect, part two 
looks at an institution's past and continuing remedial efforts to provide nondiscriminatory participation.opportunities through program 

expansion.I 

OCR will review the entire history of the athletic program, focusing on the participation opportunities provided for the 
underrepresented sex. First, OCR will assess whether past actions of the institution have expanded participation opportunities for the 
underrepresented sex in a manner that was demonstrably responsive to their developing interests and abilities. Developing interests 

include interests that already exist at the institution) There are no fixed Intervals of time within which an institution must have added 
participation opportunities. Neither is a particular number of sports dispositive. Rather, the focus is on whether the program expansion 
was responsive to developing interests and abilities of the underrepresented sex. In addition, the institution must demonstrate a 
continuing ~i.e., present) practice of program expansion as warranted by developing interests and abilities. 

OCR will consider the following factors, among others, as evidence that may indicate a history of program expansion that is 
demonstrably responsive to the developing interests and abilities of the underrepresented sex: 

• an institution's record of adding intercollegiate teams, or upgrading teams to intercollegiate status, for the underrepresented 
sex; 

Cl an institution's record of increasing the numbers of participants In intercollegiate athleti.cs who are members of the 
tmderrepresentei;I sex; and 

o an institution's affirmative responses to requests by students or others for addition o·r elevation of sports. 

OCR will consider the following factors, among others, as evidence that may indicate a continuing practice of program expansion that is 
demonstrably responsive to the developing interests and abilities of the underrepresented sex: 

: an institution's current implementation of a nondiscriminatory policy or procedure for requesting the addition of sports 
(including the elevation of club or intramural teams) and the effective communication of the policy or·procedure to students; 
and 

~ an institution's current implemeRtation of a plan of program expansion that is responsive to developing interests and abilities. 

OCR would also find persuasive an institution's efforts to monitor developing interests and abilities of the underrepresented sex, for 
example, by conducting periodic nondiscriminatory assessments of developing interests and abilities and taking timely actions in 
response to the results. 

In the event that an institution eliminated any team for the underrepresented_ sex, OCR would evaluate the circumstances surrounding 
this action in assessing whether the institution could satisfy·part two of the test. However, OCR will not find a history and continuing 
practice of program expansion where an institution increases the proportional participation opportunities for the underrepresented sex 
by reducing opportunities for the overrepresented sex alone or by red4i:ing participation opportunities for the overrepresented sex to a 
proportionately greater degree than for the underrepresented sex. This is because part two considers an institution's good faith 
remedial efforts through actual program expansion. It is only necessary to examine part two if one sex rs overrepresented in the 
athletic program. Cuts in the program for the underrepresented sex, even when coupled with cuts in the program for the 
overrepresented sex, cannot be considered remedial because they burden members of the sex already disadvantaged by the present 

0 
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program. However, an in~titution that: has eliminated some participation opportunities for the underrepresented sex can still meet part 
two if, overall, it can show a history and continuing practice of program expansion for that sex. 

In addition, OCR will not find that an institution satisfies part two where it established teams for the underrepresented sex only at the 
initiatiqn of its program for the underrepresented sex or where it merely promises to expand its program for the underrepresented sex 
at some time In the future. 

The following examples are intended to Illustrate the principles discussed above. 

At the inception of its women's program in the mld-1970s, Institution C established seven teams for women. In 1984 it added a 
women's varsity team at the request of students and coaches. In 1990 it upgraded a women's club sport to varsity team status based 
on a request by the club members and an NCAA survey that showed a significant Increase in girls high school participation in that 
sport. Institution C is currently Implementing a plan to add a varsity women's team In the spring of 1996 that has been Identified by a 
regional study as an emerging women's sport in the region. The addition of these teams resulted in an increased percentage of women 
particlpatfng in varsity athletics at the institution. Based on these facts, OC:R would find Institution C in compliance with part two 
because it has a history of program expansion and is continuing to expand Its program for women to meet their developing interests 
and abilities. 

By 1980, Institution D established seven teams for women. Institution D added a women's varsity team In 1983 based on the requests 
of students and coaches. In 1991 it added a women's varsity team after an NCAA survey showed a significant increase In girls' high 
school participation In that sport. In 1993 Institution D eliminated a viable women's team and a viable men's team in an effort to 
reduce its athletic budget. It has taken no action relating to the underrepresented sex since 1993. Based on these facts, OCR would 
not find Institution D In compliance with part two. Institution D cannot show a continuing practice of program expansion that is 
responsive to the developing interests and abilities of the und_errepresented sex where its only action since 1991 with regard to the 
uni:lerrepresented sex was to eliminate a team for which there was Interest, ability and available competition. 

In the mid-1970s, Institution E established five teams for women. In 1979 it added a women's varsity team. In 1984 It upgraded a 
women's club sport with twenty-five participants to varsity team stat1,1s. At that time it eliminated a women's varsity team that had 
eight members. In 1987 and 1989 Institution E added women's varsity teams that were identified by a significant number of its 
enrolled and incoming female students when surveyed regarding their athletic interests and abilities. During this time it also increased 
the size of an existing women's team to provide opportunities for women who expressed interest in playing that sport. Within the past 
year, it added a women's varsity team based on a nationwide survey of the most popular girls high school teams. Based on the 
addition of these teams, the percentage of women participating in varsity athletics at the Institution has increased. Based on these 
facts, OCR would find Institution E in compliance with part two because it has a history of program expansion and the elimination of 
the team in 1984 took place within the context of continuing program expansion for the underrepresented sex that is responsive to 
their developing interests. 

Institution F started its women's program in the early 1970s with four teams. It did not add to its women's program until 1987 when, 
based on requests of students and coaches, it upgraded a women's club sport to varsity team status and expanded the size of several 
existing women's teams to accommodate significant expressed Interest by students. In 1990 it surveyed its enrolled and incoming 
female students; based on that survey and a survey of the most popular sports played by women in the region, Institution F agreed to 
add three new women's teams by 1997. It added a women's team in 1991 and· 1994. Institution F Is Implementing a plan to add a 
women's team by the spring of i997. Based on these facts, OCR would find Institution Fin compliance with part two. Institution F's 
program history since 1987 shows that it is committed to program expansion for the underrepresented sex and it is continuing to 
expand its women's program in light of women's developing interests and abilities. 

THREE-PART TEST -- Part Three: Is the Institution Fully and Effectively Accommodating the Interests and Abilities of. the 
u·nderrepresented Sex? 

Under part three of the three-part test (part three) OCR determines whether an instifution is fully and effectively accommodating the 
interests and abilities of its students who are members of the underrepresented sex -- including students who are admitted to the 
institution though not yet enrolled. Title IX provides that at·recipient must provide equal athletic opportunity to its students. 

Accordingly, the Policy Interpretation does not require an institution to accommodate the interests and abilities of potential students.'!: 

While disproportionately high athletic participation rates by an institution's students of the overrepresented sex (as compared to their 
enrollment rates) may indicate that an institution Is not providing equal athletic opportunities to its students of the underrepresented 
sex, an in?titution can satisfy part three where there is evidence that the imbalance does not reflect discrimination, i.e., where it can 
be demonstrated that, notwithstanding disproportionately low participation rates by the institution's students of the underrepresented 
sex, the interests and abilities of these students are, in fact, being fully and effectively accommodated. 

In making this determination, OCR will consider whether there is (a) unmet interest in a particular sport; (b) sufficient ability to 
sustain a team in the sport; and (c) a reasonable expectation of competition for the team. If all three conditions are present OCR will 
find that an institution has not fully and effectively accommodated the interests and abilities of the underrepresented sex. 

If an institution has recently eliminated a viable team from the intercollegiate program., OCR will find that there is sufficient interest, 
ability, and available competition to sustain an intercollegiate team in that sport unless an institution can provide strong evidence that 
interest, ability, or available competition no longer exists. 

a) Is there sufficient unmet interest to support an intercollegiate -team? 

OCR will determine whether there is sufficient unmet interest among the institution's students who are members of the 
underrepresented sex to sustain an intercollegiate team. OCR will look for interest by the underrepresented sex as expressed through 
the following indicators, among others: 

111 requests by students and admitted students that a particular sport be added; 
• requests that an existing club sport be elevated to intercollegiate team status, 
0 participation in particular club or intramural sports; 
'° interviews with students, admitted students, coaches, administrators and others, regarding interest in particular sports; 
111 results of questionnaires of students and a.dmitted students regarding interests m particular sports, and 
e participation in particular in interscholastic sports by 9dmitted students. 
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In addition, OCR will look at participation rates in sports in high schools, amateur athletic associations, and community sports leagues o. 
that operate in areas from which the institution draws its students In order to ascertain likely interest and ability of its students and . 

admitted students in particular sport(s).-2 For example, where OCR's investigation finds that a substantial number of high schools from 
the relevant region offer a particular sport which the institution does not offer for the underrepresented sex, OCR will ask the 
institution to provide a basis for any assertion that its students and.admitted students are not interested in playing that sport. OCR 
may also interview students, admitted students, coaches, and others regarding interest in that sport. 

An institution may evaluate its athletic program to assess the athletic interest of its students of the underrepresented sex using 
nondiscriminatory methods of Its choosing. Accordingly, institutions have flexibility in choosing a nondiscriminatory method of 
determining athletic interests and abilities provided they meet certain requirements. See 44 Fed. Reg. at 71417. These assessments 
may use straightforward and inexpensiye techniques, such as a student questionnaire or an open forum, to identify students' Interests 
and abilities. Thus, while OCR expects that an institution's assessment should reach a wide audience of students and should be 
open-ended regarding the sports students can express interest in, OCR does not require elaborate scientific validation of assessments. 

An institution's evaluation of interest should be done periodically so that the institution can identify in a tim.ely and responsive manner 
any developing interests and abilities of the underrepresented sex. The evaluation should also take Into account sports played in the 
high schools and communities from which the institution draws its students both as an indication of possible interest on campus and to 
permit the institution to plan to meet the interests of admitted students of the underrepresented sex. 

b) J:s there sufficient ability to sustain an intercollegiate team? 

Second, OCR will determine whether there Is sufficient ability among interested students of the underrepresented sex to sustain an 
intercollegiate team. OCR will examine indications of ability such as: 

• the athletic experience and accompilshments--in interscholastic, club or intramural competition--of students and admitted 
students Interested in playing the sport; 

• opinions of coaches, administrators, and athletes at the institution regarding whether Interested students and admitted 
students have the potential to sustain a varsity team; and 

• if the team has previously competed at the club or intramural level, whether the competitive experience of the team indicates 
that it has the potential to sustain an intercollegiate team. 

Neither a poor competitive record nor the inability of Interested students or admitted students to play at the same level of competition 
engaged in by the institution's other athletes is conclusive evidence of lack of ability. It is sufficient that interested students and 
admitted students have the potential to sustain an intercollegiate team. 

c) Is there a reasonable expectation of competition for the team? 

Finally, OCR determines whether there is a reasonable expectation of intercollegiate competition for a particular sport in the 
institution's normal competitive region. In evaluating available competition, OCR will look at available competitive opportunities in the 
geographic area in which the institution's athletes primarily compete, including: 

• competitive opportunities offered by other schools against which the institution competes; and 
• competitive opportunities offered by other schools In the institution's geographic area, including those offered by schools 

against which the institution does not now compete. 

Under the Policy Interpretation, the institution may also be required to actively encourage the development of intercollegiate 
competition for a sport for members of the underrepresented sex when overall athletic opportunities within its competitive region have 
been historically limited for members of that sex. 

CONCLUSION 

This discussion clarifies that institutions have three distinct ways to provide individuals of each sex with nondiscriminatory participation 
opportunities. The three-part test gives institutions flexibility and control over their athletics program:5. For instance, the test allows 
institutions to respond to different levels of interest by its male and female students. Moreover, nothing in the three-part test requires 
an institution to eliminate participation opportunities for men. 

At the same time, this flexibility must be used by institutions consistent with Title IX's requirement that they not discriminate on the 
basis of sex. OCR recognizes that institutions face challenges in providing nondiscriminatory participation opportunities for their 
students and will continue to assist institutions in finding ways to meet these challenges. 

1. The Policy Interpretation is designed for intercollegiate athletics. However, its general principles, and those of this Clarification, 
often will apply to elementary and secondary 'interscholastic athletic pr-ograms, which are also covered by the regulation. See 
44 Fed. Reg. 71413. 

2. Part two focuses on whether an institution has expanded the number of intercollegiate participation opportunities provided to 
the underrepresented sex. Improvem~nts in the quality of competition, and of other athletic benefits, provided to women 
athletes, while not considered under the three-part test, can be considered by OCR in making an overall determination of 
compliance with the athletics provision of Ti~le IX ... 

3. However, under this part of the test an institution is not required, as it is under part three, to accommodate all interests and 
abilities of the underrepresented sex. Moreover, under part two an institution has flexibility in choosing which-teams it adds for 
the underrepresented sex, as long as it can show overall a history and continuing practice of program expansion for members 

0 

of that sex. 

0 4. However, OCR does examine an institution's recruitment practices under another part of the Policy Interpretation. See 44 Fed. 
B._~g. 71417 Accordingly, where an inst)tution recruits potential student athletes for its men's teams, it must ensure that 
women's teams are provided with substantial,ly equal opportunities to recruit potential student athletes. 

S While these indications of interest may be helpful to OCR in ascertaining likely interest on campus, particularly in the absence 
of more direct indic;ia, an institution is expected to meet the actual interests and,abilities of its students and admitted 
students. 
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Further Clarification of Intercollegiate Athletics Policy Guidance Regarding Title IX Compliance 

UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE FOR CIVIL RIGHTS 
400 MARYLAND AVE., S.W. 
WASHINGTON, D.C. 20202-1100 

THE ASSISTANT SECRETARY 

July 11, 2003 

Dear Colleague: 

It is my pleasure to provide you with this Further Clarification of Intercollegiate Athletics·Pollcy Guidance Regarding Title IX 
Compliance. 

Since its enactment In 1972, Title IX has produced significant advancement In athletic opportunities for women and girls acrqss the 
nation. Recognizing that more remains to be done, the Bush Administration is firmly committed to building on this legacy and 
continuing the progress that Title IX has brought toward true equality of opportunity for male and female-student-athletes in America. 

In response to numerous requests for additional guidance on the Department of Education's (Department) enforcement standards 
since Its last written guidance on Title IX in 1996, the Department' s Office for Civil Rights (OCR) began looking into whether additional 
guidance on Title IX requirements regarding intercollegiate athletics was needed. On June 27, 2002, Secretary of Education Rod Paige 
created the Secretary's Commission on Opportunities in Athletics to investigate this matter further, and to report back with 
recommendations on how to improve the application of the current standards for measuring equal opportunity to participate in 
athletics under Title IX. On February 26, 2003, the Commission presented Secretary Paige with Its final report, "Open to All: Title IX at 
Thirty," and in a·ddition, Individual members expressed their views. 

After eight months of discussion and an extensive and inclusive fact-finding process, the Commission found very broad support 
throughout the country for the goals and spirit of Title IX. With that in mind, OCR today Issues this Further Clarification in order to 
strengthen Title IX's pr(!mise of non-discrimination in the athletic programs of our nation's schools. 

Title IX establishes that: "No person In the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity 
receiving Federal financial assistance." 

In its 1979 Policy Interpretation, the Department established a three-prong test for compliance with Title IX, which it later .amplified 
and clarified in its 1996 Clarification. The test provides that an institution is in compliance if 1) the intercollegiate- level participation 
opportunities for male and female students at the institution are "substantially proportionate" to their respective full- tinie 
undergraduate enrollments, 2) the institution has a "history and continuing practice of program expansion" for the underrepresented 
sex, or 3) the institution is "fully and effectively" accommodating the interests and abilities of the underrepresented sex. 

First, with respect to the three-prong test, which has VJorked well, OCR encourages schools to take advantage of its flexibility, and to 
consider which of the three prongs· best suits their individual situations. All three prongs have been used successfully -by schools to 
comply with Title IX, and the test offers three separate ways of assessing whether schools are providing equal opportunities to their 
male and female students to participate in athletics. If a school does not satisfy the "substantial proportionality" prong, it would still 
satisfy the three-prong test if it maintains a history and continuing practice of program expansion for the underrepresented sex, or if 
"the interests and abilities of the members of [the underrepresented] sex have been fully and eff.ectively accommodated by the 
present program." Each of the three prongs is thus a valid, alternative way for schools to comply with Title IX. 

The transmittal letter accompanying the 1996 Clarification issued by the Department described only one of these three separate 
prongs - substantial proportionality - as a "safe harbor" for Title IX compliance. This led many schools to believe, erroneously, that 
they must take measures to ensure strict proportionality between the sexes. In fact, each of the three prongs of the test is an equally 
sufficient means of complying with Title IX, and no one prong is favored. The Department will continue to make clear, as it did in its 
-1996 Clarification,-that "[i]nstitutions have flexibility in providing nondiscriminatory participation opportunities to their students, and 
OCR does not require quotas." 

In order to ensure that schools have a clear understanding of their options for compliance with Title IX, OCR will u.ndertake an 
education campaign to help educational institutions appreciate the flexibility of the law, to explain that eacn prong of the test is a 
viable and separate means of compliance, to give practical examples of the ways in which schools can comply, and to provide schools 
with technical assistance as they try. to comply with Title IX. 

In the 1996 Clarification, -the Department provided schools with a broad range of specific factors, as well as illustrative examples, to 
help schools, µnderstand the flexibility of the three-prong test. OCR reincorporates those factors, as well as those illustrative examples, 
into this Further Clarification, and OCR will continue to assist schools on a case-by-case basis and address any questions they have 
about Title IX compliance. Indeed, OCR encourages schools to request individualized assistance from OCR as they consider ways to 
meet the requirements of Title IX. As OCR works with schools on Title IX compliance, OCR will share information on successful 
approaches with the broader scholastic community ' 

Second, OCR hereby clarifies that nothing in Title IX requires the cutting or reduction of teams in order to demonstrate compliance 
with Title IX, and that the elimination of teams is a disfavored .practice Because the elimination of teams diminishes opportunities for 
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students who are interested in participating in athletics instead of enhancing opportunities for students who have suffered from o 
discrimination, it is colifrary to the spirit of Title IX for the government to require or encourage an institution to eliminate athletic 
teams. 

Therefore, in negotiating compliance agreements, OCR's policy will be to seek remedies that do not involve the elimination of teams. 

Third, OCR hereby advises schools that it will aggressively enforce Title IX standards, including implementing sanctions for Institutions 
that do not comply. At the same time, OCR will also work with schools to assist them in avoiding such san'ctions by achieving Title IX 
compliance. 

Fourth, private sponsorship of athletjc teams will con~inue to be allowed. Of course, private sponsorship does not in any way change or 
diminish a school's obligations under Title IX. 

Finally, OCR recognizes that schools will benefit from clear and consistent implementation of Title IX. Accordingly, OCR will ensure that 
its enforcement practices do not vary from region to region. 

OCR recognizes that the question of how to comply with Title IX and to provide equal athletic opportunities for all students is a 
challenge for many academic institutions. But OCR believes that the three-prong ~est has provided, and will continue to provide, 
schools with the flexibility to provide greater athletic opportunities for s_tud·ents of both sexes. 

OCR is strongly reaffirming today its commitment to equal opportunity for girls and boys, women and men. To that end, OCR is 
committed to continuing to work in partnership with educational institutions to ensure that the promise of Title IX becomes a reality for 
all students. 

Thank you for your continuing interest in this subject. 

Sincerely, 

Gerald Reynolds 
Assistant Secretary for Civil' Rights 

I.QQ_ 
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Requirements Under Title IX of the Education Amendments of 1972 

INTRODUCTION 

U.S. Department of Education 
Office for Civil Rights 

Washington, D.C.20202-1328 

Title IX of the Education Amendments of 1972 (20 U.S.C. .1681 et seq.) prohibits discrimination on the basis of sex in education 
programs receiving Federal financial assistance. Athletics are considered an integral part of an institution's education program and are 
therefore covered by this law. It is the responsibility of the Department of Education (ED), Office for Civil Rights (OCR), to assure that 
athletic programs are operated in a '!lanner that is free from discrimination on the basis of sex. 

The regulation (34 C.F.R. Part 106) implementing Title IX contains specific provisions relating to athletic opportunities. It also permits 
individual institutions considerable flexibility in achieving compliance with the law. 

To clarify the athletic requirements contained in the Title IX regulation, a Policy Interpretation was issued to provide colleges and 
universities with more guidance on how to comply with the law. The Policy Interpretation, which explains the standards of the 
regulation, clarifies the obligations of colleges and universities in three basic areas: 

• student interests and abilities; 

• athletic benefits and opportunities; and 

• financial assistance. 

While designed specifically for intercollegiate athletics, the general principles and compliance standards set forth in the Policy 
Interpretation will often apply to inter-scholastic athletic programs operated by elementary and secondary school systems, and to club 
and intramural athletic programs. • 

STUDENT INTERESTS AND ABILITIES 

The athletic interests and abilities of male and female students must be equally and effectively accommodated. Compliance with this 
factor is assessed by examining a school's: (a) determination of the athletic interests and abilities of its students; (b) selection of the 
sports that are offered; and (c) levels of competition, including opportunity for team competition. 

Measur.ing Athletic Interests 

Colleges·and universities have discretion in selecting the methods for determining the athletic rnterests and abilities of their students, 
as long as those methods are nondiscriminatory. The only requirements imposed are that institutions used methods that: 

• take into account the nationally increasing level of women's interests and abilities; 

Ill do not disadvantage the underrepresented sex (i.e., that sex whose participation rate in athletics is substantially below its 
enrollment rate); 

& take into account team performance records of both male and female teams; and 

o respond to the expressed interests of students capable of intercollegiate competition who belong to the underrepresented sex. 

Selection of Sports 

A college :or university is not ·required to offer particular sports or the same sports for each sex. Also, an institution is not required to· 
offer an equal number of sports for each sex. However, an institution must accommodate to the same degree the athletic interests and 
abilities of each sex in the selection of sports. 

A college or university may sponsor separate teams for men and women where selection is based on competitive skill or when the 
activity is a contact sport. Contact sports under the Title IX regulation include boxing, wrestnn·g, rugby, ice hockey, football, basketball 
and other sports in which the purpose or major activity involves bodily contact. 

Equally effective accommodation also requires a college or university that sponsors a team for only one sex to do so for members of 
the other sex under certain circumstances. This applies to contact and non-contact sports. For example, a separate team may be 
required if there is sufficient interest and ability among members of the exclu.ded sex to sustain a team and a reasonable expectation 
of competition for that team. Also, where an institution sponsors a team in a particular non-contact.sport for members of one sex, it 
must allow athletes of the other sex to try-out for the team if, historically, there have been limited athletic opportunities for members 
of the other sex. 

Leyels of Competition 

Colleges and universities must provide opportunity for intercollegiate competition as well as team schedules which equally reflect the 
competitive abilities of male and female athletes. An institution's compliance in this area may be assessed in any one of the following 
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ways: 

• the numbers of men and women participating in intercollegiate athletics are substantially proportionafe to their overall 
enrollment; or 

• where members of one sex are underrepresented in the athletics program, whether the institution can show a continuing 
practice of program expansion responsive to the developing interests and abilities of that sex; or 

• the present program accommodates the inte~ests and abilities of the underrepresented sex. 

In considering equivalent opportunities for levels of competition, compliance will be assessed by examining whether: 

• male and female athletes, in proportion to their participation in athletic programs, are provided equivalently advanced 
' competitive o~portunities; or 

• th~ institution has a history and continuing practice of upgrading the competitive opportunities available to the historically 
disadvantaged sex as warranted by the developing abilities among the athletes of that sex 

Colleges and universities are not required to develop or upgrade an intercollegiate team if there is no reasonable expectation that 
competition will be available for that team within the institution's normal competitive region. However, an institution may be required 
to encourage development of such competition when overall athletic opportunities within that region have been historically limited for 
the members of one sex. 

Discriminatory rules established by a governing athletic organization, or league do not relieve recipients of tlieir Title IX 
responsibilities. For example, a college or university may not limit the eligibility or participation of women based on policies or 
requirements imposed by an intercollegiate athletic body. 

ATHLETIC BENEFITS AND OPPORTUNITIES 

In determining whether equal opportunities in athletics are available, the Title IX regulation specifies the following factors which must 
be considered 

• accommodation of athletic Interests and abilities (which is addressed separately in the section above); 

• equipment and supplies; 

• scheduling of games and practice time; 

o travel and per diem allowances; 

• opp.ortunity for coaching and academic tutoring; 

• assignment and compensation of c~aches and tutors; 

• locker rooms and other facilities; 

• medical and training services; 

• housing and dining services; and 

o publicity. 

The Title IX regulation also permits OCR to consider other factors in determining whether there is equal opportunity. Accordingly, the 
Policy Interpretation added recruitment of student athletes and provision of support services, since these factors can affect the overall 
provision of equal opportunity to male and female athletes. 

The Policy Interpretation clarifies that institutions must provide equivalent treatr:nent, services, and benefits regarding these factors. 
The overall equivaiem;e standard allol-'.'.s institutions to achieve their own program goals within t~e framework of providing equal 
athletic opportunities. To determine equivaiency for men's and women's athletic programs, each of the factors is assessed by 
comparing the followir.ig: 

o availability; 

c, quality; 

• kind of benefits; 

• kind of opportunities; and 

• kind of treatment. 

Under this equivalency standard, identical benefits, opportunities, or treatment are not required. For example, locker facilities for a 
women's team do not have to be the same as for a men's team, as long as the effect of any differences in the overall athletic program 
are negligible. 

0 

0 
I 

If a comparison of program components indicates that benefits, opportunities, or treatment are not equivalent in quality, availability, Q, 
or kind, the institution may still be in compliance with the law if the differences are shown to be the result of nondiscriminatory factors. 
Generally, these differences will be the result of unique aspects of particular sports or athletic activities, such as the 
nature/replacement of equipment and maintenance of facilities required for competition. Some disparities may be related to special 
circumstances of:a temporary nature. For example, large disparities in recruitment activity for any part_icular year may be the r,esult of 
annual fluctuations in team needs for first-year athletes. Difficulty in compliance will exist only if disparities are of a substantial and 
unjustified nature in a school's overall athletic program; or if disparities in individual program areas are substantial enough in and of 
themselves to deny equality of athletic opportunity .. This equivalency approach allows institutio,ns great flexibility in conducting their 
athletic programs and maintaining compliance without compromising the diversity of athletic programs among institutions. 
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FINANCIAL ASSISTANCE 

To the extent that a college or university provided athletic scholarships, it is required to provide reasonable opportunities for such 
awards to members of each sex in proportion to the participation rate of each sex in intercollegiate athletics. This does not require the 
same number of scholarships for men and women or individual scholarships of equal value. 

However, the total amount of assistance awarded to men and women must be substantially· proportionate to their participation rates In 
athletic programs. In other words, if 60 percent of an institution's intercollegi~te athletes are male, the total amount of aid going.to 
male athletes should be approximately 60 percent of the financial aid dollars the institution awards. 

Disparities in awarding financial assistance may be justified by legitimate, nondiscriminatory (sex-neutral) factors. For.example, ·at 
some institutions the higher costs of tuition for out-of-state residents may cause an uneven distribution between scholarship aid to 
men's and women's programs. These differences are nondiscriminatory if they are not the result of limitations on the availability of out 
of-state scholarships to either men or women. Differences also may be explained by professional decisions college and university 
officials make about program development. An institution beginning a new program, for example, may spread scholarships _over a full 
generation (tour years) of student athletes, thereby, awarding fewer scholarships during the first few years than would be necessary to 
create proportionality between male and female athletes. • 

ACHIEVJNG EQUAL OPPORTUNITY 

Before the enactment of Title IX, most colleges and universities traditionally emphasized sports for male students, and the benefits and 
educational opportunities in athletic programs generally were limited for women. Title IX has helped focus attention on meeting the 
needs of women interested In athletics and helped education officials to recognize their responsiblllties regarding the provision of equal 
athletic opportunity. The result has been Increased involvement of girls and women in sports at all levels. OCR supports the efforts of 
education officials to comply with the requirements of Title IX by offering a program of technical assistance to institutions .receiving 
Federal funds as well as to ber,eficiaries of those funds. OCR's technical assistance program is designed to provide education officials 
with the skills and knowledge necessary to apply the laws to their own circumstances and thereby facilitate voluntary compliance. 
OCR's principle enforcement activity is the investigation and resolution of discrimination complaints. 

Anyone wishing additional information regarding the compliance and technical assistance program may contact the OCR regional office 
serving his or her state or territory. Copies of the Title IX law, regulation, and Policy Interpretation are available upon request. 
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