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EMINENT DOMAIN THROUGH THE BACK DOOR IN MONTGOMERY, ALABAMA 

By David T. Beito, <;hai~, Alabama State Advisory Committee 

TESTIMONY BEFORE THE UNITED STATES COMMISSION ON CIVIL RIGHTS 

August 12, 2011 

Thank you for inviting me here today. Let me start by saying 

that I speak for myself in this testimony, not the Alabama State 

Advisory Committee which I chair. I have little to add to Ilya 

Somin's insightful and well-researched overview, and agree with the 

main thrust of his argument. As Somin points out, Americans into the 

early twentieth century greatly appreciated the link between civil 

rights and property rights. Civil rights champions ranging from the 

earliest abolitionists to the founders of the NAACP emphasized the 

constitutional protection of the ·right to acquire and hold property as 

essential to the economic progress of the poor and oppressed. In 

1849, for example, Frederick Douglass declared that "civil government" 

should be "solemnly bound to protect the weak against the strong, the 

oppressed against the oppressor, the few against the many, and to 

secure the humblest subject in the f~ll possession of his rights of 

person and of property." In defending property rights, of course, 

Douglass made a distinction between property originally acquired 

through mutual consent and homesteading, which he regarded as 

legitimate, and "property in man" which he viewed as "man--stealing."1 

Rather than revisit these broader historical issues, or even 

eminent domain as conventionally understood, my testimony will 



highlight a generally overlooked threat to the property rights of the 

poor and vulnerable. For lack of a better term, this threat can be 

called "eminent domain through the back door." I first encountered 

this phenomenon after becoming chair of the Alabama State Advisory 

Committee for the U.S. Commission on Civil Rights. Our Committ·ee took 

seriously the mandate of the national Commission to look creatively 

and expansively at civil rights issues. One of our members, Margaret 

Brown, suggested that we examine the impact-on state and local 

government policy on the property rights of minorities. 

Not long before our Committee took on this issue, the U.S. 

Supreme Court had handed down its landmark decision in 2005 of Kelo v. 

New London. This ruling was highly permissive to local governments 

seeki•ng to take property for economic development. In response to the 

"post-Kelo backlash," more than forty states enacted laws to protect 

property owners and narrow the discretion of governments. One of the 

first was Alabama's law of 2005 (followed up by another, more 

restrictive law, in 2006), which prohibited the use of conventional 

eminent domain for economic development. 2 

All of our members, regardless of partisanship, ideology, or 

race, agreed on the need to pursue the issue. As a result, the 

Advisory Committee convened two public forums. The first was in .2008 

at the historic 16th Street Baptist Church in Birmingham Alabama.. The 

church was an early meeting place for civil rights activists. In 

1963, it was the scene of a tragic bombing which resulted in the 

deaths of four school children. During our meeting, several citizens 



from around the state came forward to share their grievances about 

property rights abuse. One of these was Jim Peera, a developer in 

Montgomery, whose family· had left Africa in the 1970s because of 

persecution of Asian minorities. Peera recounted disturbing examples 

of how blacks in Montgomery, a city often called the cradle of civil 

rights, were losing their property through an extensive application of 

Section ll-53B-l et. seq. of the Alabama code. This provision leaves 

a major loophole for the indirect taking of property outside of 

conventional eminent domain. The legislature did not repeal it as 

part of its post-Kele eminent domain reforms. 3 

The first two paragraphs of ll-53B-l et. seq. gives some sense of 

·its permissive nature: "It is estimated that within the municipalities 

of the state, there exist several thousand parcels of real property 

that due to poor design, obsolescence, or neglect, have become unsafe 

to the extent of becoming public nuisances. Much of this property is 

vacant or in a state of disrepair and is causing or may cause a blight 

or blighting influence on the city and the neighborhoods in which the 

property is located. Such property constitutes a threat to the health, 

safety, and welfare to the citizens of the state and is an impediment 

to economic development within the municipality .... It is the intent of 

this chapter to authorize a municipality of the state to proceed with 

the demolition or repair of a structure based on its own findings, and 

to set out a method for collecting the assessment liens so imposed."4 

In contrast to the standard eminent domain process, Montgomery 

property owners on the receiving end of Section ll-53B-l et. seq·. do 

not have any right to compensation, even in theory. Once declaring 



the property a nuisance, the city typically demolishes the structure 

and then bills the owner, often by slapping a lien on the property, 

for the costs of demolition including the carting of away of the 

rubble. As Peera pointed out,.because the owners are often poor, many 

cannot afford to pay and thus have to sell or abandon the land. He 

charged tha~ the city was demolishing buildings which, by any 

reasonably objective standard, were neither blighted nor a nuisance. 

Of course, this point is somewhat academic since Alabama law gives 

governments maximum leeway to interpret the standards of blight and 

nuisance as well as to selectively apply them. 5 

Peera's information played a key role in convincing the Alabama 

State Advisory Committee to call a second public forum in April 2009 

to focus on the situation in Montgomery. During that meeting, Peera 

showed the audience a map of demolitions in a single year. Most were 

in a small area in Montgomery's most heavily black areas, including 

Rosa Park's old neighborhood. There were more than fifty demolitions 

in 2008~ The city council approved twenty nine more in 2009, sixty 

two in 2010, and eighteen by the end of March 2011. Most notably, at 

_this meeting, Peera also told us about the case of Jimmie McCall who, 

as a result, testified. 6 

In his willingness to fight city hall, McCall was a rarity among 

Montgomery's property owners threatened with demolition of their 

homes. He has lived in the city for several decades. For years, he 

has scraped together a living by salvaging rare material~ from 

historic homes and then selling them to private builders. Sometimes 



months went by before he had a client. Finally, he had put aside 

enough to purchase two aces in Montgomery and started to build. He 

did the work himself using·materials accumulated in his business 

including a supply of sturdy and extremely rare longleaf pine. 7 

McCall only earned enough money to build in incremental stages 

but eventually his "dream house" took shape. From the outset, 

however, the city showed unremitting hostility. He almost lost count 

of the roadblocks it threw up including a citation for keeping the 

necessary building materials on his own land during the construction 

process. More seriously, in 2007 he was charged under Section 11-B-l 

et. seq. on the grounds that his home, then under construction, was a 

nuisance. 8 

The reaction of Montgomery's city fathers seemed strange to 

McCall. Wasn't he trying to fight blight by building a new home? 

McCall suspects that wealthy developers are trying to get their hands 

on the property: a rare two-acre parcel on a major thoroughfare. 

Unlike countless others in similar straits, McCall fought back and 

hired an experienced local lawyer. He negotiated a court-enforced 

agreement which gave him eighteen months to complete the home. Only a 

month after the agreement took effect in 2008, the city demolished the. 

structure. Local bureaucrats, obviously in a hurry, did not give him 

notice when they sent in the bulldozers on the same day as the court 

order authorizing them. McCall appealed to the same judge who had 

allowed the demolition. Stating that she had been misled, she ordered 

the city to pay compensation. Montgomery has appealed and at this 

writing McCall has not received a cent. McCall thinks that the city 



intends to drag it out until his money runs out. 9 

On April 15, 2010, I ~eceived a phone call from Karen Jones, 

another black property owner from Montgomery. She related a case 

which was no less compelling than that of McCall's. Only a day before 

she called me, the city had demolished her family home inciuding 

furniture, a family bible, and old photographs. The authorities 

charged the property was a nuisance because the front porch was in 

disrepair. Although the city mailed out notices before sending out 

the bulldozers, none of them went to Jones. Instead they went to 

Forie Jones, her grandmother (deceased in 1989) and Matthew Jones, her 

uncle (deceased in 2000). w 

The city claimed then, and now, that Karen Jones is not the owner 

although she pays the property taxes (which were not ar.rears) and has 

a warranty deed from i982 indicating that she is an heir. Apparently, 

all of the other fam~ly members support her decision. Despite 

asserting that Jones is not the owner, the city has billed her more 

than 1200 dollars for the costs of demolition. Jones refused, and 

continues to refuse, to pay the lien on principle. In May of this 

year, the city tried to sell the property at -auction, still naming the 

deceased. Forie Jones as the owner in his official online information 

describing the property. According to Karen Jones, there were no 

bidders. She charges that the city has taken no action against other 

properties in the city which are in much greater states of disrepair. 

Partly as a result of the Jones case, the Castle Coalition- of the 

Institute for Justice, a leading force against eminent domain abuse, 

has taken a special interest in the Montgomery situation. ii 



As Ilya Somin points out, many state laws, including that o'f 

Alabama, are still woefully inadequate in the protection of individual 

rights under eminent domain. I also second his emphasis on the need 

for local governments to work with property owners rather than adopt 

an adversarial relationship. Reforms will accomplish little, however, 

if they fail to address those abuses· that occur outside of the 

conventional eminent domain framework. Under eminent domain through 

the back door, governments never actually try to take the land, at 

least at the beginning of the process, but the end result is. often the 

same or worse for property owners. If they are poor and do not have 

access to good legal representation, they will often have either sell 

or abandon their property - that is after it has become nothing more 

than a vaca:i;it lot.. As legal restrictions on conventional eminent 

domain become tougher, it becomes even more likely that governments 

will exploit this loophole. 

Any reforms to eminent domain through the back door should start 

with the assumption that the property rights of the poor are just as 

worthy of.protection as those of the rich. Put another way, it is 

essential that these individual rights be respected as ends in 

themselves not merely as a means to further the ends of another person 

or group. For this reason, these reforms should make it clear that 

the burden of proof is on local governments, not the property owner, 

to show that a genuine nuisance, which must be narrowly and 

specifically defined, exists. 

Of course, any reforms should assume that the onus be placed on 

governments to fully inform the actual property owner of his or rights 



prior to any demolition. There should be no more cases like those of 

Karen Jones and Jimmie McCall and, if there are, local governments 

should be required to pay for full compensation for any mistake and 

those responsible should be prosecuted. To put teeth in these 

reforms, each state could create a property rights ornbudsperson in the 

attorney general's office. The role of the ornbudsperson will be to 

provide owners with an. informational brochure written in clear and 

concise language explaining their rights and, if necessary, recommend 

that the state bring charges against the local governments in cases of 

abuse.u 

Lastly, I strongly recommend that this Commission call a special 

meeting to be devoted solely to the situation in Montgomery. In my 

view, unless this happens, the city will continue a policy of 

obfuscation and delay. I suggest that Mayor Todd Strange, who did not 

respond to invitations from the Commission to be here today, be at the 

top of any invitation list along with such alleged victims of property 

rights abuse via eminent domain through the back door as Karen Jones, 

Jim Peera, and Jimmie McCall. 

Especially during a time of recession and. tumbling home prices, 

local and state governments should regard the existing property owners 

in lower-income neighborhoods in Montgomery and elsewhere as their 

allies and assets to the community. They will have a great deal more 

success with economic development if they treat these owners as 

valuable urban pioneers who deserve praise and encouragement rather 

than as obstacles to be pushed out of the way if their rights conflict 



with some broader social and economic agenda. 

Margaret Brown, Farella Robinson, Shana Kluck, Christina Walsh, and 

Don Casey provided information which was extremely helpful in the 

preparation of this paper. Any errors, however, are those of the 

author. 
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Eminent Domain and Racial Discrimination: A Bogus Equation 

J. Peter Byrne 
Georgetown University Law Center 

This hearing addresses claims that the use of eminent domain for economic development 
unfairly and disproportionately harms-racial and ethnic minorities. These claims draw on the 
history of urban renewal prior to the 1960's, when many African Americans and others were 
displaced by publicly funded projects that bulldozed their homes in largely failed attempts to 
modernize cities. Justice Clarence Thomas's dissent in Keio v. City of New London further 
argued that the use of e~ent domain for economic redevelopment would inevitably harm 
minorities and the poor.1 

Such concerns in our time are seriously misplaced. Redevelopment projects using 
eminent domain continue to be an invaluable tool for maintaining the economic competitiveness 
and livability of urban areas where property ownership is fragmented and where minorities live 
in large numbers. The discriminatory elements of older urban renewal reflect the racism 
generally prevalent in political life in the 1940's and 50's, and have been largely eliminated by 
the growth of political power by African Americans and other urban minorities, as well as the 
changed fiscal relations between the federal and local governments, the effect of which has been 
to give greater control over redevelopment projects to local political leaders. Use of eminent 
domain, rarely now applied to residences, today requires political consent and community buy
m. 

Eminent domain is a crucial legislative power exercised by governments around the 
world and dating back at least to Roman times. It empowers government to acquire property in 
specific locations for the construction of networks and the assembly of large tracts even when 
private owners do not wish to sell or holdout for excessive payment. Under our constitution, 
owners are protected by the requirement that government pay them "just compensation." The 
meaning of the Takings Clause of the Fifth Amendment relating to taking property for "public 
use" long has been controversial, but no U.S. Supreme Court decision contradicts the holding of 
Keio that public use includes publicly approved condemnations for economic redevelopment of 
economically distressed areas. The quality of the redevelopment projects varies, but recent 
successful P.rojects can be found from the Ferry Building in San Francisco to Times Square in 
New York.11 Economic revitalization of urban areas will tend to aid poor minorities who 
disproportionately dwell in cities, by increasing employment and tax revenues for education and 
other city services. 

Political realities have changed dramatically since the urban renewal period. Minorities 
have secured significant political power in nearly every U.S. city, as well as increased influence 
in private real estate markets. Redevelopment projects have largely come under the control of 
local governments, as federal money and direction have disappeared. Loe~ officials strive to 

1 



avoid displacement of homes because of negative political repercussions and expensive 
litigation. Federal and state statutes have in many instances increased the payments due property 
owners about what 'just compensation." requires. In·these circumstances, the condemnation of 
homes is rare and has little or no identifiable ethnic or racial character. The plaintiffs in Keio 
were white, middle class people - which explains a good bit of the hysterical media reaction. 

The changes in the political economy of economic development can be seen by 
comparing the urban renewal of So~~west Washlngton, DC, in the. 1950's, approved by the 
Supreme Court in Berman v. Parkerm, with the use of condemnation in DC today. The massive 
condemnations, bulldozing, and reconstruction of Southwest Washington comprised a complex 
episode with many facets, but poor African Americans residents seem to have suffered 
disproportionate displacement. At that time, there was no democracy or elected government at all 
in Washington; the statute authorizing the project was enacted by Congress, and the members of 
the Redevelopment Land Agency that carried out the project were appointed by the federal 
government or their DC appointees. The most controversial exercise of eminent domain in 
Washington D C in the past decade has been the condemnation of stores in the Skyland strip mall 
in Anacostia to permit the construction of a badly needed private supermarket for an underserved 
area. That action, although bitterly contested in court by some owners, was supported by many 
member of the local community, specifically approved by th~ D.C. Council, which was majority 
African American, and signed by Mayor Anthony Williams.1v Although specifically exercised in 
order to convey the land to a private developer, it would be absurd to suggest that the case 
presents a civil rights issue appropriate for consideration by the U.S. Civil Rights Commission. 
Similar observations can be made about the use of eminent domain by Dudley Street 
Neighborhood Initiative in Boston to assemble land for affordable housing.v 

Nor is there reason to suppose that condemnations for economic development are more 
likely to harm minorities than condemnations for other traditional public uses. Many of the most 
brutal condemnations in the urban renewal period were acc.omplished for highways and public 
housing where the government would actually own the site. Government has the same general 
incentive to seek less expensive or flourishing lands for condemnation whatever the use to be 
made. If the goal really is to protect minorities, why are the proponents not seeking to constrain 
the uses of eminent domain that historically have been most harmful to minorities? Yet, 
legislation recently introduced in Congress, H.R. 1433, ignores these exercises of eminent 
domain for highway construction and other public projects, while prohibiting economic 
development that has the potential to aid low income people. 

The case against eminent domain here has been advanced largely on the basis of 
advocacy by libertarian organizations, which broadly oppose the use of eminent domain because 
they value private property more highly than local democracy. The evidence that that they 
marshal, such as the lurid Victimizing the Vulnerable, presents ambiguous data in highly colored 
language. That study shows no more than that communities are somewhat more likely to pursue 
redevelopment in poorer areas than in more affluent areas. There is no consideration of the 
public benefits to be g~ed from tp.ese projects, the distribution of such benefits, or the scope or 
character of citizen partic~pation in decision making. Nonetheless, the study leaps to the 
astounding conclusion that, "The only real solution is prohibiting the use of eminent domain for 
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private development to protect the constitutional rights of all citizens, .... "vi Thus, they oppose 
condemnation of the property of our largest corporations as much as that of the most 
economically marginal minority individual. The concern for the latter seems frankly tactical, 
since they know that they would get little hearing in many quarters simply advocating to reduce 
the scope of state legislative power over private property. 

If one were worried about disproportionate impacts of eminent domain on the poor or 
minorities, there are remedies that would address that directly._ One might provide more 
procedural protections <;>r compensation to residents than to commercial property owners: One 
could mandate minimum payments to tenants, who normally receive no compensation hen rental 
housing is condemned. The Fair Housing Act could be amended to clarify that it applies to 
condemnation of residences without regard to intent_Yii These ideas are all worthy of study but 
have not been because they do not meet the agenda of the libertarian groups driving the issue, 
which is to limit further the powers of government in favor of private capital. Proponents rather 
would deprive the DC government of the power to use eminent domain to build a supermarket in 
Anacostia. In a world of growing economic inequality, in a political climate demanding cutting 
taxes as well as medical and pension benefits, it is unfortunate we are spending this time 
discussing the non-issue of the effects of eminent domain on minorities. 

i 545 U.S. 469, 521-22 {2005). 
ii See e.g., Marc B. Mihaly, Living in the Past: The Kelo Court and Public-Private Economic Redevelopment, 34 
Ecology L. Q. 1 (2007); Robert G. Dreher and John D. Echeverria, Keio 's Unanswered Questions: The Policy 
Debate Over the Use of Eminent Domain for Economic Development (2006), at 
http://www.law.georgetown.edu/gelpi/current research/documents/GELPIReport Kelo.pdf; J. Peter Byrne, 
Condemnation of Low Income Residential Communities Under the Takings Clause, 23 U.C.L.A. J. Envtl. L. & Pol. 
131 (2005); Jeff Finkle, Eminent Domain and Economic Development, at 
http://law.case.edu/centers/business Jaw/eminent domain/pdfs/Finkle eminent domain pwrpt.pdf. 
iii 348 U.S. 26 (1954). 
iv See; e.g., Duk Hea Oh v. NCRC, 7 A. 3d 997 (D.C. 2010); Franco v. District of Columbia, 3 A.3d 300 (D.C. 
2010); Rumberv. District of Columbia and NCRC, 487 F.3d 941 (D.C. Cir. 2007); Franco v. National Capital 
Revitalization Comm'n, 930 A.2d 160 (D.C. 2007). 
v See Elizabeth A. Taylor, The Dudley Street Neighborhood Initiative and the Power of Eminent Domain, 36 
B.C.L. Rev. 1061 {1995). 
vi DICK M. CARPENTER, PH.D. & JOHN K. ROSS, INSTITUTE FOR JUSTICE, VICTIMIZING THE 
VULNERABLE: THE DEMOGRAPHICS OF EMINENT DOMAIN ABUSE 7 (June 2007). 
vii E4ward A. Imperatore, Discriminatory Condemnations and the Fair Housing Act, 96 GEO. L.J. 1027 {2008). 
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Thank you, Chairman Castro and ladies and gentlemen of the 
Commission for inviting me here today to talk about property rights and 
the civil rights implications of eminent domain abuse. 

My name is Hilary Shelton and I am the Director of the NAACP 
Washington Bureau and the Senior VP for Advocacy and Policy. The 
NAACP is our Nation's oldest, largest and most widely recognized 
grassroots-based civil rights organization. We currently have more than 
2,200 units in every state in our country. The NAACP Washington 
Bureau is our national public policy and federal legislative advocacy 
arm. 

Given our Nation's sad history of racial prejudice, racism, bigotry, and a 
basic. disregard on the part of too many elected and appointed officials 
to the concerns and rights of racial and ethnic minority Americans, it 
should come as no surprise that eminent domain has been misused for 
centuries against African Americans and ·other racial and ethnic 
minorities, and the economically disadvantaged, at highly 
disproportionate rates. 

Although nobody knows the exact numbers of people displaced through 
eminent domain across the nation, everyone seems. to agree that 
African Americans are disproportionately affected. One source cites 
that since World War 11, it is estimated that between 3 and 4 million 
Americans have been forcibly displaced from their homes as a result of 
urban renewal takings. It should surprise nobody that a vast majority of 
these people are racial and ethnic minorities 1. Another says that 

1 Battle Over Eminent Domain is Another Civil Rights Issue, David Bieto and Jlya Somin, April 27, 
2007, The Kansas City Star 



""[b]etween 1949 and 1973 ... 2,532 projects were carried out in 992 
cities that displaced one million people, two-thirds of them African 
American," making African Americans, "five times more likely to be 
displaced than they should have been given their numbers in the 
population2

." 

The NAACP has a deeply held concern that the newly sanctioned 
expansion of the use of eminent domain to allow the government.or its 
designee to take property simply by asserting that it can put the property 
to a higher use, as was approved by the US Supreme Court in its 2005 
Keio v. City of New London decision, will systemically sanction easier 
transfers of property, wealth and community stability from those with 
less resources to those with more. 

The history of eminent domain is rife with abuse specifically targeting 
racial and ethnic minority and poor neighborhoods. Indeed, the 
displacement of African Americans and urban renewal projects are so 
intertwined that "urban renewal" was often referred to as "Black 
Removal." Sadly, racial and ethnic minorities are not just affected more 
often by the exercise of eminent domain power, but we are almost 
always affected differently and more profoundly. • 

The vast disparities of African Americans or other racial or ethnic 
minorities who have been removed from their homes due to eminent 
domain actions is well documented. 

A 2004 study estimated that 1,600 African American neighborhoods 
were destroyed l;>y municipal projects in Los Angeles3

. In San Jose, 
California, 95% of the properties targeted for economic redevelopment 
are Hispanic or Asian-owned, despite the fact that only 30% of 
businesses in that area are owned by racial or ethnic minorities4

. In Mt. 
Holly Township, New Jersey, officials have targeted for economic 
redevelopment a neighborhood in which the percentage of African 
American residents, ·44%, is twice that of the entire township and nearly 
triple that of Burlington County. 

2 What is the Price of the Commons?, Fullilove, Mindy (February, 2007) 
3 Root Shock: How Tearing Up City Neighborhoods Hurts America, and What We Can Do About 
It Mindy Thompson Fullilove, , p.17 
4 Derek Werner: Note: The Public Use Clause, Common Sense and Takings, pp 335-350), 2001 
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In 2004, the city of Alabaster, Ala., used "blight" as a pretext to take 400 
acres of rural property, much of it owned by low-income African 
Americans, for a new super-sized mega department store. Many of the 
residents had lived there for generations, and two other super-sized 
mega department stores owned by the same company were located 
less than fifteen miles away. Several of the landowners, particularly 
those who lacked economic resources, political clout and legal aid, 

ended up selling out at an unfair discount. According to a 1989 study 
90% of the 10,000 families displaced by highway projects in Baltimore-, 
Maryland were African Americans5

. 

The motives behind the disparities are varied. Many of the studies I 
mentioned in the previous examples contend that the goal of many of 
these displacements is to ~egregate and maintain the isolation of poor, 
minority and otherwise outcast populations. Furthermore, 
condemnations in low-income or predominantly racial and ethnic 
minority neighborhoods are often easier to accomplish because these 
groups are less likely, or often unable, to effectively contest the action 
either politically or .in our nation's courts. 

Lastly, municipalities often look for areas with low property values when 
deciding where to pursue redevelopment projects because it costs the 
condemning authority less and thus the state or local government gains 
more, financially, when they replace areas of low property values with 
those with higher property values. Thus, even if you dismiss all other 
motivations, allowing municipalities to pursue eminent domain for 
private development as was upheld by the US Supreme Court in Keio 
will clearly perpetuate, if not exacerbate, the disparate impact on African 
Americans and other racial and ethnic minorities, and the economically 
disadvantaged in our country. 

As I said at the beginning of my testimony, not only are African 
Americans and other racial and ethnic minorities more likely to be 
subject to eminent domain, but the negative impact of these takings on 
these men, women and families is much more severe. 

First, the term "just compensation", when used in eminent domain 
cases, is almost always a misnomer. The fact that a particular property 
is identified and designated for "economic development" almost 

5 How America Rebuilds Cities Bernard J. Frieden & Lyrin B. Sagalyn, Downtown, Inc.: , p.29 
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certainly means that the market is currently undervaluing that property 
or that the property has some "trapped" value that 'the market is not yet 
recognizing. 

Moreover, when an area is taken for "economic development," low
income families are driven out of their communities and find that they 
cannot afford to live in the "revitalized" neighborhoods; the remaining 
"affordable" housing in the area is almost certain to become less so. 
When the goal is to increase the area's tax base, it only makes sense 
that the previous low-income residents will not be able to remain in the 
area. This is borne out not only by common sense, but also by 
statistics: one study from the mid-1980's showed that 86% of those 
relocated by an exercise of the eminent domain power were paying 
more rent at their new residences, with the median rent almost 
doubling6

. 

Furthermore, to the extent that such exercise of the takings power is 
more likely to occur in areas with significant racial and ethnic minority 
populations, and even assuming a proper motive on the pa.rt of the 
government, the effect will likely be to destabilize organized minority 
communities. This dispersion both eliminates, or at the very least 
drastically undermines, established community support mechanisms 
and has a deleterious effect on these community's ability to exercise 
what little political power they may have established. In fact, the very 
threat of such takings will also hinder the development of stronger 
ethnic and racial minority communities. The incentive to invest in one's 
own community, financially and otherwise, directly correlates with 
confidence in one's ability to realize the fruits of such efforts. 

• T 

By broadening the permissible uses of eminent domain in a way that is 
not limited by specific criteria, many minority neighborhoods will be at 
increased risk of having property taken. Individuals in those areas will 
thus have even less incentive to engage in community-building and 
improvement for fear that such efforts will be wasted. 

In conclusion, allow me to reiterate that by allowing pure economic 
development motives· to constitute public. use for eminent domain 
purposes, state and local governments will now infringe on the property 
rights of those with less economic and political power with more 
reguli;:lrity. And, as I have testified today, these groups, low-income 

6 The Urban Villagers: Group and Class in the life of Italian Americans Herbert J. Gans, , p.380 
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Americans, and a disparate number of African Americans and.other 
racial and ethnic minority Americans, are the least able to bear this 
burden. 

As I have discussed in my testimony, too many of our communities
racial and ethnic minority, the elderly, and the low-income - have 
witnessed an abuse of eminent domain powers that has too often been 
devastating. Given the numerous chronicles of abuse, it is the hope of 
the NAACP that all responses, legislative, administrative and other, to 
address eminent domain abuse be educated and well informed by our 
shared history. We need to ensure that certain segments of our 
population that have too long been muted in this takings issue have a 
voice. We need to understand how it has been too easy to exploit these 
communities by imposing eminent domain not only in the pursuit of 
economic development but also in the name of addressing "blight." We 
also need to make sure that any compensation is fair and will result in 
those being displaced are not forced to accept less than they had. 

Historically and today, it has been too easy to characterize minority, 
elderly, or low-income communities as "blighted" for eminent domain 
purposes and subject them to the will of the government. If proposals 
contain language that could potentially exclude these communities from 
protection against eminent domain abuses, we have failed in our 
responsibility to serve and give a voice to this constituency which has 
already been, and continues to be, abused. 

Additionally, in considering the interests of our communities, we raise a 
broader concern regarding the use of eminent domain for any purpose, 
including those purposes traditionally viewed as "public purposes," such 
as highways, utilities, and waste disposal. Even these more traditional 
uses of eminent domain have disproportionately burdened those 
communities with the least political power - the poor;. minorities, and 
working class families. Furthermore, it is not only our owners that 
suffer, but our renters, whether they are residents or proprietors of small 
businesses, who are provided no protections and pay a heavy and 
uncompensated price when eminent domain is imposed. 

For these reasons, as the majority in Keio suggested, there must be 
sufficient process protections for minority communities, regardless of 
the purpose and however beneficial to the public. The process must be 
open and the participation of the potentially impacted community needs 
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to be guaranteed, as well as fair compensation. This is the voice that 
our communities, that all American communities, deserve. 

Thank you again, Chairman Castro and Con,mission members, for 
allowing me to testify before you today about the NAACP position on the 
civil rights implications of eminent domain abuse. 

The NAACP stands ready to work with federal, state and local 
municipality officials to develop policy and legislation to end eminent 
domain abuse while focusing on real community development concerns 
like building safe, clea·n and affordable housing in communities with 
good public schools, an effective accessible high quality health care 
system, small business development and growth, and an significant 
available living wage job pool. 

Thank you very much and I look forward to your questions and our 
discussion. 
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INTRODUCTION 

I am grateful for the opportunity to address the important issue of the impact of eminent 
domain on racial and ethnic minorities. I would like to thank Chairman Castro, Vice Chair 
Themstrom, and the other commissioners for their interest in this vital question. 

As President Barack Obama aptly put it, "[ o ]ur Constitution places the ownership of private 
property at the very heart of our system ofliberty."1 The protection of property rights was 
one of the main purposes for which the Constitution was originally adopted.2 Unfortunately, 
the Supreme Court has often relegated property rights to second class status, giving them far 
less protection than that accorded to other constitutional rights.3 And state and local 
governments have often violated those rights when it seemed politically advantageous to do 
so. 

Americans of all racial and ethnic backgrounds have suffered from government violations of 
constitutional property rights. But minority groups have often been disproportionately 

1 BARACK OBAMA, THEAUDACITYOFHOPE 149 (2006). 
2 See, e.g., JENNIFER NEDELSKY, PRIV A1E PROPERTY AND THE LIMITS OF AMERICAN CONSTITUTIONALISM: THE 
MADISONIAN FRAMEwoRK AND ITS LEGACY (1990) ( emphasizing centrality of property rights for the 
Founders); JAMES w. ELY, JR. THE GUARDIAN OF EVERY OTHER RIGHT: A CONSTITUTIONAL HISTORY OF 
PROPERTY RIGHTS 42-58 (3d. ed. 2008) ( emphasizing centrality of property rights for the Founding generation); 
Stuart Bruchey, The Impact of Concern for the Security of Property Rights on the Legal System of the Early 
American Republic, 1980 WIS. L. REV. 1135, 1136 (noting that "[p]erhaps the most important value of the 
Founding Fathers of the American constitutional period, 'was their belief in the necessity of securing property . 
rights"). 
3 I have summarized the second class status of property rights in current Supreme Court jurisprudence in Ilya 
Somin, Taking Property Rights Seriously? The Supreme Court and the "Poor Relation" of Constitutional Law, 
George Mason Univ. Law & Econ. Res. Paper No. 08-53 (2008), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1247854 
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victimized, sometimes out of racial prejudice and at other times because of their relative 
political weakness. Minorities are especially likely to be victimized by private to private 
condemnations that test the limits of the Public Use Clause of the Fifth Amendment, which 
requires that property can only be condemned for a "public use." The~e include takings 
allegedly justified by the need to alleviate "blight" and promote "economic developrn,ent." 

. . 
Part I of my testimony briefly surveys the constitutional law of eminent domain and public 
use. It documents the extent to which the Supreme Court has given condemning authorities a 
near-blank check to take property for whatever purposes they want. 

Part II examines the impact of blight and economic development condemnations on minority 
groups. Both types of takings often victimize racial and ethnic minorities. Although such 
condemnations are defended on the grounds that they ~e needed to promote economic 
growth in poor communities, they often destroy far more wealth than they create. Economic 
development can be better promoted by other, less destructive means. African-Americans 
and Hispanics are targeted more often than other groups in large part because of their relative 
political weakness and comparatively high poverty rates. While, certainly, not all members of 
these groups are poor or politically weak, a disproportionately large number are. 

Finally, in Part III I explain why the problem of abusive takings persists despite the wave of 
state reform laws adopted in response to the Supreme Court's unpopular decision upholding 
economic development takings in Kela v. City of New London.4 Many of the new laws 
actually impose little or no constraint on economic development takings. Even those that do 
impose meaningful restrictions usually still allow private-to-private condemnations in the 
types of "blighted" areas where many poor minorities live. Although post-Kela reforms are a 
step in the right direction, much remains to be done before the property rights of poor 
minorities are anywhere close to fully protected. 

I. THE CONSTITUTIONAL LAW OF PuBLIC USE. 

The Fifth Amendment requires that property can only be condemned for a "public use. "5 

Traditional public uses include those where the condemned land is actually ''used" by the 
public, either by building a government-owned structure on it (such as a road or a bridge), or 
by constructing a privately owned facility that the owner is legally required to allow the 
general public to use, such as a public utility. 

In Kela v. City of New London, the Supreme Court ruled that the condemnation of private 
property for transfer to another private party in order to promote "economic development" 
was a permissible "public use"; indeed, it ruled that virtually any potential benefit to the 
public benefit or "public purpose" counts as a "public use."6 The Court upheld the 
condemnation of land in New London for transfer to a private party despite the fact that the 

4 545 U.S. 469 (2005). 
5 U.S.CONST.AMEND. V. 
6 Keio v. City of New London, 545 U.S. 469, 473-78 (2005). 
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condemned property would not be owned by the government, the general public would have 
no right of access to it, and there was no legal requirement that the new private owners 
actually produce the promised "economic development" that supposedly justified the takings 
in the first place. 

Keio was largely consistent with two previous Supreme Court decisions that defined "public 
use" very broadly.7 In the 1954 case of Berman v. Parker, the Court upheld the 
condemnation of "blighted" property for transfer to private developers and concluded that 
that the legislature has "well-nigh conclusive" power to define public use as it sees fit.8 

Berman's highly permissive ~pproach was reaffirmed in Hawaii Housing Authority v. Midkiff 
in 1984.9 

Whatever its basis in precedent, Kelo was at odds with the text and original meaning of the 
Fifth Amendment, which do not conflate "public use" with potential "public benefit," instead 
limiting "public use" to cases of actual government ownership of condemned property or at 
least a legal right of access by the public (as in the case of public_ utilities).1o-Kelo also placed 
undue faith in the willingness of government officials to protect the constitutional property 
rights of the poor and politically weak. As historian and-law professor James W. Ely, Jr. has 
written, "among all the guarantees of the Bill of Rights, only the public use limitation is 
singled out for heavy [judicial{ deference" to the very government officials whose abuses of 
power it is meant to constrain. 1 There is little sense in recognizing a constitutional right for 
the purpose of curbing abuses of government power, and then leaving the definition of that 
right up to the discretion of the very officials whose power the right is supposed to restrict. 

It should also be noted that the need to protect property rights against abusive state and local 
governments was one of the main reasons why the framers of the Fourteenth Amendment 
sought to apply the Bill of Rights to the states. Congressional supporters of the Amendment 
feared that southern state governments would threaten the property rights of African
Americans and those whites who had supported the Union against the Confederacy during 
the Civil War.12 This objective cannot easily be reconciled with allowing those very same 
state governments to determine what qualifies as a public use, thereby giving them a blank 
check to expropriate the property of both African.:.Americans and white loyalists. The right to 

'See Hawaii Housing Auth v. Midkiff, 461 U.S. 229, 241 (1984) (ruling that takings are for a public use if they 
are "rationally related to a conceivable public purpose"); Berman v. Parker, 348 U.S. 26, 32 (1954) (holding 
that the legislature has "well-nigh conclusive" power to define public use as it sees fit). 
8 Berman, 348 U.S. at 32. 
9 Midkiff, 467 U.S. at240-41. 
10 See James W. Ely, Jr., "Poor Relation" Once More: The Supreme Court and the Vanishing Rights of 
Property Owners, 2005 CATO SUP. CT. REV. 39, 40-43 (describing early American jurists' rejection of the idea 
that eminent domain can be used to transfer property from one private party to another without giving the 
general public any right to use it). See also Eric R. Claeys, Public Use Limitations and Natural Property Rights, 
2004 MICH .ST. L, REV. 877, 894-905 (2004) ( symposium issue) ( detailed discussion of limited eigl;lteenth and 
nineteenth century conceptions of public use that banned most private-to-private takings); 
11 Id. at 62. 
12 AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 268-69 (1998). 
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private property was a central component of the "civil rights" that the framers of the 
Fourteenth Amendment sought to protect.13 

Whether or not Kelo and Berman were correctly decided, their effect has been to eviscerate 
most federal judicial oversight of the use of eminent domain. Even after Kelo, federal courts 
may strike down "pretextual" condemnations whose official rationale is a mere pretext "for 
the purpose of conferring a pri:vate benefit on a particular private party."14 For the last 
several years, state and federal courts have struggled over the question of what qualifies as a 
"pretextual" talcing. 15 But this restriction is unlikely to greatly constrain the use of eminent 
domain in the long run, since, under Keio, a state or local government can still condemn 
property for virtually any "public purpose" that might potentially create some sort of 
benefit.16 Courts are not even· allowed to consider whether the claimed benefits will actually 
materialize or not.17 Even a relatively robust pretextual takings doctrine is therefore unlikely 
to give property owners more than marginal protection against abusive condemnations.18 

Some state courts have taken a more restrictive approach in.interpreting the public use 
clauses of their state constitutions than the federal Supreme Court has in regards to the Fifth 
Amendment. Eleven state supreme courts currently forbid Kela-like economic development 
takin 19 N th I • 'd f • • gs. one e ess, most states penmt a WI e range o pnvate-to-pnvate 
condemnations.20 

13 On the centrality of property rights in nineteenth century conceptions of civil rights, see, e.g., HAROLD 
HYMAN & WILLIAM WIECEK, EQUAL JUSTICE UNDER LAW: CONSTITUTIONAL DEVELOPMENT, 1835-75 395-97 
(1982) ( describing the right to property as one of the main elements of civil rights as conceived in the 1860s, 
along with the right to contract, the right to marry, and the right of access to. the courts); MARK A. GRABER, 
TRANSFORMING FREE SPEECH: THE AMBIGUOUS LEGACY OF CIVIL LIBERTARIANISM (1991) ( describing how 
most nineteenth century jurists viewed property as a fundamental civil right). 
14 Keio, 545 U.S. at477-78. 
15 For a discussion of the relevant cases, see Ilya Somin, The Judicial Reaction to Kelo, 4 ALBANY GOVT. L. 
REV. 125-35 (2011) (Introduction to Symposium on Eminent Domain in the United States). 
16 Keio, 545 U.S. at 469-78. 
17 Id at 487-89 (rejecting property owners' argument that the government must prove a ''reasonable certainty'' 
that the development project will succeed, ·and refusing to "second-guess he City's considered judgments about 
the efficacy of its development plan). 
18 Somin, Judicial Reaction at 34-35. 
19S ee City of Norwood v. Horney, 853 N.E.2d 1115, 1141 (Ohio 2006) (holding that "economic development" 
alone does not justify condemnation); Bd ofCnty. Comm'rs of Muskogee Cnty. v. Lowery, 136 P.3d 639, 653-
54 (Okla. 2006) (holding that "economic development'' is not a "pµblic purpose" under the Oklahoma State • 
Constitution, and rejecting Keio as a guide to interpretation of Oklahoma's state Public Use Clause); Benson v. 
State, 710 N.W.2d 131, 146 (S.D. 2006) (concluding that the South Dakota Constitution gives property owners 
broader protection than Keio and requires "actual use" of the condemned property by the government or the 
public); County o/Waynev Hathcock, 684 NW2d 765 (Mich. 2004) (rejecting "economic development" 
rationale for condemnation); Sw. Ill. Dev. Auth v. Nat'l City Envtl., L.L.C., 768 N.E.2d 1, 9, 11 (III. 2002) 
(holding that a "contribu[tion] to positive economic growth in the region" is not a public use justifying 
condemnation); Cnty. of Wayne v. Hathcock, 684 N.W.2d 765, 770, 778 (Mich. 2004) (invalidating economic 
development takings under the Michigan Constitution); City of Bozeman v. Vaniman, 898 P.2d 1208, 1214 
(Mont 1995) (holding that a condemnation that transfers property to a private business is unconstitutional 
unless the transfer to the business is insignificant and incidental to a public project); Ga. Dep 't of Transp. v. 
Jasper Cnty., 586 S.E.2d 853, 856 (S.C. 2003) (holding that even a substantial ''projected economic benefit ... 
cannot justify a condemnation.").Bayco/, Inc v Downtown Development Authority, 315 So. 2d 451, 457 (Fla. 
1975) (holding that a "'public [economic] benefit' is not synonymous with 'public purpose' as a predicate 
which canjustify eminent domain"); In re Petition of Seattle, 638 P.2d 549, 556-57 (Wash 1981) (disallowing 
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Overall, there is currently very little federal judicial oversight of private-to-private 
condemnations. While some states have imposed more restrictive rules, the majority have 
not. Therefore, property rights in most of the country remain vulnerable to takings that 
transfer property from the politically weak to influential interest groups. 

Il. THE DISPLACEMENT OF MINORITIES BY EMJNENT DOMAIN. 

Private to private condemnations are often used .for the benefit of the politically powerful at 
the expense of the politically weak..21 For most of American history, African-Americans and 
other minority groups have fallen into the lc:J.tter category. As a result, they have often been 
victimized by the use of eminent domain for "blight" and economic development takings. 

A. The Historic Impact of Blight Condemnations. 

Beginning in the 1930s, many states adopted laws and constitutional amendments allowing 
the condemnation of "blighted" property for transfer to private parties in order to alleviate 
"slum-like" conditions.22 Over the next fifty years, as many as several million Americans 
were expelled from their homes as a result of blight and urban renewal condemnations.23 

Numerous businesses, churches, and other community institutions were also destroyed. 

The vast majority of those uprooted from their homes have been poor minorities, primarily 
African-Americans. 24 The use of eminent domain to evict poor blacks during the post-World 

plan to use eminent domain to build retail shopping, where purpose was not elimination of blight); Owensboro v 
McCormick, 581 SW2d 3, 8 (Ky. 1979) ("No 'public use' is involved where the land of A is condemned merely 
to enable B to build a factory"); Karesh v City of Charleston, 247 S.E. "2d 342, 345 (S,C. 1978) (striking down 
taking justified only by economic development); City of Little Rock v Raines, 411 S.W. 2d 486, 495 (Ark. 1967) 
(private economic•development project not a public use); Hogue v Port a/Seattle, 341 P.2d 171, 181-191 
(Wash. 1959) (denying condemnation of residential property so that agency could "devote it to what it considers 
a higher and better economic use,"); Opinion of the Justices, 131 A. 2d 904, 905-06 (Me. 1957) (condemnation 
for industrial development to enhance economy not a public use); City of Bozeman v V animan, 898 P2d 1208, 
1214-,15 (Mont. 1995) (holding that a condemnation that transfers property to a ''private business" is 
unconstitutional unless the transfer to the business is "insignificant" and "incidental" to a public project). 
20 See discussion in Part III, infra. 
21 For a discussion of the reasons for this pattern see Ilya Somin, Controlling the Grasping Hand: Economic 
Development Takings After Kelo, 15 SUP. CT. ECON. REV. 183, 190-203 (2007). 
22 See generally Wendell Pritchett, The "Public Menace" of Blight: Urban Renewal and the Private Uses of 

• Eminent Domain, 21 YALEL. &POL'YREV. 1 (2003) (describing origins of these laws); Ilya Somin, Blight, 
ENCYCLOPEDIA OF HOUSING (forthcoming) (same); Amy Lavine, From Slum Clearance To Economic 
Development: A Retrospective of Redevelopment Policies in New YorkState4ALB. GOVT. L.REv. 212 (2011) 
(describing origins of New York's important early blight laws). 
23 Somin, Grasping Hand at 269-71. 
24 Id. For studies documenting the disproportionate impact ofblight and urban renewal takings on minorities, 
see MAR.TIN ANDERSON, THE FEDERAL BULLDOZER 64-65 (1965); MINDY THOMPSON FULLILOVE, ROOT 
SHOCK: How TEARING CITY NEIGHBORHOODS HURTS AMERICA, AND WHAT WE CAN Do ABOUT IT ch. 4 
(2004); Benjamin B. Quinones, Redevelopment Redefined: Revitalizing the Central City with Resident Control, 
27 U. MICH. J. L. & REFORM, 680, 740-41 (1994) (same);. Pritchett, The "Public Menace" of Blight; Mindy 
Thompson Fullilove, Eminent Domain and African-Americans (Institute for Justice, 2007). 
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War II-era was so common that many, including famed African-American writer James 
Baldwin, referred to urban renewal as ''Negro removal."25

• Similarly, "slum clearance" was 
sometimes dubbed ''Negro clearance."26 Between 1949 and 1973, some two-thirds of the 
over one million people displaced ~der takings sponsored by the Urban Renewal Act of 
1949 were African-American.27 This figure understates the total impact of blight takings on 
blacks, because many blight condemnations were also undertaken by state and local 
gpvernment without federal backing.28 Hispanic groups, such as Puerto Ricans, were also 
commonly targeted.29 

In many cases, the disproportionate impact on African-Americans was not merely an 
accidental byproduct of efforts to "clean up" bad neighborhoods. It was deliberately intended 
by local officials.30 Local governments sometimes sought to rid themselves of what they 
called "niggertowns."31 In most cases, those displaced by blight condemnations ended up 
worse off than they were before, and were not fully compensated for their losses.32 

In 1954, the Supreme Court upheld the constitutionality of blight condemnations in Berman 
v. Parker.33 Significantly, Berman upheld a blight condemnation that was part of a project 
that forcibly displaced over 5000 people in a poor Washington, D.C. neighborhood.34 Some 
97.5% of them were African-American.35 Only about 300 of the 5900 housing units 
constructed on the site after the takings were affordable to the former residents of the area, 
most of whom ended up in worse conditions elsewhere.36 By the 1960s, the neighborhood in 
question was majority white.37 

As prominent legal scholar Wendell Pritchett points out, "[t]he irony is that, at the same time 
it was deciding Berman, the Court was deciding Brown [ v. Board of Education], which 
reflects a distrust of government (particularly local government) to protect the interests of 
minority groups and to treat all citizens equally."38 Unfortunately, the Supreme Court and 
most other legal elites failed to grasp the contradiction between aggressive judicial oversight 

25 Pritchett, The "Public Menace" of Blight, at 47; FULLILOVE, ROOT SHOCK ch. 4. James Baldwin famously 
stated that "urban renewal . . . means moving the Negroes out. It means Negro removal, that is what it means." 
Citizen King: Three Perspectives, PBS Transcript, available at 
http://www.pbs.org/wgbh/amex/mlk/sfeature/sf_ video _pop_ 04 _ tr_ qry.html. 
26 Anderson, FEDERAL BULLDOZER at 65. 
2-7 Fullilove, African-Americans and Eminent Domain, at 2. 
28 Somin, Grasping Hand, at 269-71. 
29 Anderson, FEDERAL BULLDOZER at 64-65. 
3°BERNARD FRIEDEN & LYNN SAGAL YN, DOWNTOWN, INC.: How AMERICA REBUILDS CITIES 28-29 (1989) 
(noting role of ''racism" in urban renewal and highway takings); Pritchett, Public Menace; at Herbert J. Gans, 
The Failure of Urban Renewal, in URBAN RENEW AL: nIB RECORD AND THE CONTROVERSY, 539 ( ed. James Q. 
Wilson, 1966) (noting that ''the urban renewal program has often been characterized as Negro clearance, and in 
too many cities, this has been its intent."). 
31 Quoted in FRIEDEN & SAGAL YN, DOWNTOWN at 28. 
32 Somin, Grasping Hand, at269-71. 
33 348 U.S. 26 (1954). 
34 Id. at 36. 
3s Id. 
36 How ARD GILLETTE, JR., BETWEEN JUSTICE AND BEAUTY: RACE, PLANNING, AND THE FAILURE OF URBAN 
POLICYINWASHINGTON,D.C. 163-64 (1995). 
37 Pritchett, "Public Menace" of Blight at 47. 
38 Jd. at47. 
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of school segregation on the one hand and giving local governments a blank check to use 
eminent domain to forcibly displace African-Americans on the other. For many years, 
Berman's permissive approach to blight takings set the pattern for both state and federal 
judicial decisions. 

B. Recent Developments. 

In more recent years, minority property rights continue to be threatened by blight and 
economic development takings, even though modem condemnations rarely approach the 
biggest ones of the 1950s in scale. The risk faced by property owners has been exacerbated 
by the advent of extremely broad definitions of blight that enable virtually any area to be 
declared blighted and condemned. 

Originally, "blight" condemnations were limited to areas that fit the layperson's definition of 
the term: dilapidated, slum-like neighborhoods. For example, the 1938 amendment to the 
New York state Constitution that authorized blight condemnations was intended to limit them 
to "shnns."39 Over time, however, most states expanded the definition of "blight" to include 
virtually any area that might be considered underdeveloped in some way.40 

State courts have ruled that even such areas as downtown Las Vegas and Times Square in 
New York can be declared "blighted" and condemned.41 In two recent decisions, the New 
York Court of Appeals has upheld major blight condemnations based on a combination of 
extremely broad definitions of blight and a willingness to overlook flagrant possible bias on 
the part of condemning authorities in favor of powerful interest groups to which the 
condemned property was transferred.42 Some states also permit pure "economic 
development" condemnations of the sort upheld in Keio v. City of New London, where no 
showing of blight at-all is needed.43 

39 See Ilya Somin, Let there Be Blight: Blight Condemnations in New York after Goldstein and Kaur, FORDHAM 
URB. L. J. (forthcoming) (symposium on Eminent Domain in New York); Lavine, From Slum Clearance To 
Economic Development. 
40 See Ilya Somin, Blight Sweet Blight, LEGAL TIMEs, Aug. 14, 2006, at 42; Colin (Jordon, Blighting the Way: 
Urban Renewal, Economic Development, and the Elusive Definition of Blight, 31 FORDHAM URB. L.J. 305, 307 
(2004). 
41 See City of Las Vegas Downtown Redev. Agency v. Pappas, 76 P.3d 1, 12-15 (Nev. 2003) (holding that 
downtown Las Vegas is blighted); and In re W. 41st St. Realty v. N.Y. State Urban Dev. Corp., 744 N.Y.S.2d 
121 (N.Y. App. Div. 2002) (holding that Times Square is blighted). 
42 See Matter ofKaurv. N.Y. State Urban Dev. Corp., 933 N.E.2d 721 (N.Y. 2010); and Matter of Goldstein v. 
N. Y. State Urban Dev. Corp., 921.N.E.2d 164 (N.Y. 2009). For a detailed discussion of these two cases and the 
abuses involved, see Somin, Let There be Blight. Among the abuses overlooked by the New York Court of 
Appeals were that the firm conducting the ''blight" study on behalf of the condemning authority was on the 
payroll of the private interests who would receive the condemned property, and the fact that those same interests 
may have been responsible for much of the "blight'' in question. Id 
43 See Keio, 545 U.S. at 475 (noting that "[t]here is no allegation that any of these properties [that were 
condemned] is blighted or otherwise in poor condition"). 
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Expansive definitions of blight and pure economic development takings put a wider range of 
properties at risk of condemnation than before, and further imperil politically weak property • 
owners, including minorities. 44 

Today, blight and economic development takings are not as common as in the era oflarge
scale urban renewal projects in the 1950s and 1960s. But they nonetheless continue to 
disproportionately victimize the minority poor. Recent studies show that areas populated by 
poor minorities are far more likely to be targeted for condemnation than other 
neighborhoods.45 These patterns led the NAACP and the Southern Christian Leadership 
Conference to file an amicus brief urging the Supreme Court to forbid economic 
development takings in Kelo.46 The brief emphasized that economic development takings 
disproportionately target the minority poor, and cited a number of recent examples.47 

In a particularly egregious 20 IO case, the New York Court of Appeals allowed the use of 
eminent domain to transfer a large amount of property to Columbia University in the 
predominantly black Manhattanville neighborhood.48 The condemnation went through 
despite the fact that the firm that conducted the "blight" study that justified the condemnation 
had been on Columbia's payroll, and much of the blight used to justify the takings was 
actually on land that Columbia already owned, thereby making it likely that Columbia itself 
had created the "blight" that justified the use of eminent domain.49 

As in earlier decades, blight and economic development takings often destroy far more 
economic value than they create, thereby actually undermining their professed goals and 
inflicting serious long-term harm on the communities where they occur. so In the Keio case, 
for example, nothing has been built on the site of the condemned property even six years 
after the end oflitigation, and it is not clear whether anything will be built in the foreseeable 
future.51 

Prior to Kelo, the most famous economic development taking in American history was the 
1981 Poletown case, in which the Michigan Supreme Court upheld a condemnation that 
displaced some 4000 people in Detroit for the purpose of transferring the land to General 

44 See Somin, Grasping Hand at 190-203, 267-69 (detailing these dangers). 
45 See, e.g., DICK CARPENTER & JOHN Ross, EMPIRE STATE EMINENT DOMAIN: ROBIN HOOD IN REVERSE 
(2010), available athttp://www.ij.org/about/3045 ( describing extensive use of eminent domain New York, 
especially against poor and minority neighborhoods); Dick Carpenter & John Ross, Testing O'Connor And 
Thomas: Does The Use Of Eminent Domain Target Poor And Minority Communities? 46 URBAN STUD. 2447 
(2009). 
46 See Brief for the National Ass'n for the Advancement of Colored People et al. as Amici Curiae Supporting 
Petitioners, Keio, 545 U.S. 469 (2004) (No. 04 - 108), 2004 WL 2811057. 
41 Id. at7-12. 
48 Matter of Kaur v. N.Y. State Urban Dev. Corp., 933 N.E2d 721 (N.Y. 2010). 
49 See Somin, Let There Be Blight (describing the details of this case and its background). 
50 Somin, Grasping Hand at 192-99. 
51 JEFF BENEDICT, LITILE PINK HOUSE: A TRUE STORY OF DEFIANCE AND COURAGE 377-78 (2009); Ilya Somin, 
Stronger Protections Needed, N.Y. TIMES ROOM FOR DEBATE BLOG: A TURNING POINT FOR EMJNENT 
DOMAIN?, Nov. 12, 2009, available at http://roomfordebate.blogs.nytimes.com/2009/11/12/a-turning-point-for
eminent-domain/#ilya. 
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Motors for the construction of a new factory. 52 In that case, too, the new use of the 
condemned property produced no more than a fraction of the promised economic growth
not enough to offset the losses caused by the destruction of numerous homes, businesses and 
schools, and the expenditure of some $250 million in public funds.53 

The negative impact of eminent domain on minorities is partially offset by compensation 
payments. However, compensation often falls far short of fully making up for all the losses 
suffered by victims of eminent domain. Many studies find that property owners often do not 
even get the "fair market value"54 compensation required by the Supreme Court.55 

Undercompensation is particularly likely in the case of"low value" properties of the kind 
often occupied by poor minority group members.56 Even when fair market value 
compensation is paid, owners still are not compensated for the loss of the "subjective value" 
they attach to their property over and above its market valuation. 57 Subjective value includes 
such elements as community ties and business good will that are often lost when victims of 
eminent domain are forced to move their homes or businesses. 

Today, the disproportionate targeting of minorities is less likely to be caused by old
fashioned racial prejudice than in the urban renewal era, and more likely to be the result of 
the political weakness of these groups. 58 That weakness is exacerbated by relatively high 
poverty rates. Some 25.8% of blacks and 25.3% of Hispanics have incomes below the 
poverty line, compared to 9.4% of whites and 12.5% of Asian-Americans.59 Social science 
confirms the common sense view that the poor, on average, have far less political influence 
than more affluent citizens. 60 

Racial prejudice may still be at work in so far as public opinion is less inclined to oppose 
takings that harm people of different racial or ethnic groups. Ethnocentric bias influences 
public opinion on a variety of issues, and often affects the views of people who are not 
.actively hostile to minorities but merely less concerned about their welfare than that of 
members of their own group.61 There is a need for more research on the extent to which such 
"ethnocentrism" influences public opinion and policy on eminent domain. Even if present 

52 Poletown Neighborhood Council v. City of Detroit, 304 N.W.2d 455,457,459 (Mich. 1981), overruled by 
County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004). 
53 For a detailed discussion of the costs and benefits oftlw Poletown takings, see Ilya S01nin, Overcoming 
Poletown: County ofV(ayne v. Hathcock, Economic Development Takings, and the Future of Public Use, 2004 
MICH. ST.L.REV.1005, 1016-19 (2004) (symposium on County ofWaynev. Hathcock). 
54 See, e.g., Kirby Forest Indus. Inc. v. United States, 461 U.S. 1, 10 (1984). 
55 See Thomas Mitchell, et al., Forced Sale Risk: Class, Race, and the "Double Discount," 37 FLA. ST. U. L. 
REV. 589, 630-38 (2010) (citing numerous studies showing undercompensation); Yun-cbien Chang, An 
Empirical Study ofCompensationl,'aid in Eminent Domain Settlements: New York City 1990-2002, 39 J. LEGAL 
STUD. 201 (2010) (finding systematic undercompensation in the majority ofNew York City cases). 
56 See Chang, An Empirical Study of Compensation. 
57 Somin, Grasping Hand at215-16. 
58 See id, at 190-203 (explaining why the politically weak are likely to be targeted for condemnation). 
59 CENSUS BUREAU, INCOME, POVERTY, AND HEALTH INSURANCE COVERAGE IN THE UNITED STATES: 2009 16 
(Sept. 20IO), available at http://www.census.gov/prod/2010pubs/p60-238.pdf. 
60 See, e.g., LARRY BARTELS, UNEQUAL DEMOCRACY (2010); Martin Gilens, Inequality and Democratic 
Responsiveness, 69 PUB. OPINION Q. 778 (2005). 
61 See generally DONALD KINDER & CINDY KAM, US AGAINST THEM: ETHNOCENTRIC FOUNDATIONS OF 
AMERICAN PUBLIC OPINION (2009). 
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racial bias plays relatively little role in selecting targets for condemnation, past racial 
injustice is undeniably one of the causes of the poverty and political weakness that make 
blacks and some other minorities vulnerable to takings. • 

C. Minorities and the Holdout Rationale for Eminent Domain. 

Some scholars argue that the use of eminent domain is essential for the promotion of . 
economic development in minority neighborhoods. They claim that it is needed to facilitate 
development projects that would otherwise be blocked by holdout problems. 62 If a developer 
needs to acquire property from many different owners in order to build his or her project, 
holdouts can potentially block it by refusing to sell unless they are paid a price so high as to 
make it unprofitable to proceed with the project. 63 

Holdouts are a genuine danger for some development projects. Fortunately, however, market 
participants have tools for. preventing holdouts without resorting to the use of eminent 
domain. The most commonly used is secret assembly, under which developers purchase the 
property they need without revealing their purpose. This prevents potential strategic holdouts 
from realizing that there is a big development project that they can hold up in hopes of 
getting a payoff. 

As a tool for preventing holdouts, secret assembly has two major advantages over eminent 
domain.64 First, it incentivizes property owners to reveal their true valuation of the land they 
own,'agreeing to sell to the would-be developer if they value the land less than he does and 
refusing to sell if they value it more. In this way, secret assembly helps sift out those projects 
that are genuinely more valuable than the preexisting uses of the property developers seek to 
acquire, from those that are not. If current owners value the land more than the developer 
does, the project will not go through, which is the correct outcome from the standpoint of 
economic efficiency. Even if the sole objective of public policy is to maximize economic 
development, it is still preferable to bloc~ projects that replace higher-value land uses with 
less valuable ones. By contrast, when the government uses eminent domain to acquire 
property, it has no way of determining whether its planned uses are more valuable than those 
of the current owners. Officials have no reliable means· of estimating the subjective value the 
property has for its present users. 

Second, unlike eminent domain, secret assembly cannot be "captured" by powerful interest 
groups for the purpose of acquiring property for themselves at the expense of the politically 
weak. In real-world politics, the use of eminent domain is more likely to be determined by 

ti
2 See, e.g., Thomas W. Merrill, The Economics of Public Use, 72 CoRNEi.LL. REv. 61, 72-81 (1986) 

( describing holdout rationale for eminent domain); Lynn Blais, Urban Revitalization in the Post-Kela Era, 34 
FORDHAM URBAN L.J. 657 (2007) (arguing that eminent domain is needed to revitalize urban areas). 
63 For a good theoretical discussion of this problem, see Lloyd R. Cohen, Holdouts and Free Riders, 20 J. 
LEGAL STUD. 351 (1991) 
64 For more detailed discussions of these advantages of secret assembly over eminent domain, Somin, Grasping 
Hand at 203-09, and Daniel B. Kelly, The "Public Use" Requirement in Eminent Domain Law: A Rationale 
Based on Secret Purchases and Private Influence, 92 CORNELL L. REv. 1 (2006). 



the relative power of the opposing interests than by the presence or absence of genuine 
holdout problems. 

Secret assembly may not work well as a tool for acquiring land for government-owned 
projects. When governmen~ funds are spent, there is a strong case for transparency in order to 
facilitate public debate. 65 But it is generally effective for privately owned development 
projects of the sort at issue in Kela and most other blight and economic development takings. 

ill. WHY POST-KELO EMINENT DOMAIN REFORM IS NOT ENOUGH. 

The Supreme Court's controversial decision in Kela v. City of New London generated a 
massive political backlash that some believe has greatly diminished the problem of eminent 
domain abuse. Kela was one of the most unpopular Supre~e Court decisions in history, with 
polls showing that over 80 percent of the public opposing the ruling. 66 As a result, forty-three 
states and the federal government enacted legislation intended to curb economic development 
takings in the years since Kela. 61 

Unfortunately, the majority of the new reform laws are like7s to be ineffective, imposing few 
or no meaningful constraints on the use of eminent domain. 8 Many of them forbid takings 
that transfer property to private parties for "economic development," but allow virtually 
identical condemnations to continue under other names. For example, numerous states 
continue to allow "blight" condemnations under definitions of blight so broad that virtually 
any area qualifies. 69 

Many of the states that have enl;lcted ineffective post-Kela reforms or no reforms at all are 
among those that make the most extensive use of eminent domain for the benefit of private 
interests.70 They include sue~ large states as California, New York, New Jersey, and Texas.71 

The ineffectiveness of many' post-Kela reforms is in part caused by public ignorance. Survey 
data shows that only about 13% of Americans know whether their state has enacted a gost
Kelo eminent domain reform law and whether that law is likely to be effective or not. 7 

Public ignorance enables state legislators to satisfy public demand for action on eminent 

65 See Kelly, The "Public Use" Requirement in Eminent Domain Law. 
66 Ilya Somin, The Limits of Backlash: Assessing the Political Response to Keio, 93 MINN. L. REv. 2100, 2108-
14 (2009). 
67 Id. at 2101-92. For the most comprehensive analysis 'ofpost-Kelo reform legislation, see id. at 2114-53. See 
also Edward J. L6pez et al., Pass a Law, Any Law, State Legislative Responses to the Kelo Backlash, 5 REV. 
LAW & ECON. 101, (2009), available at http://www.bepress.com/rle/vol5/iss1/art5/; Andrew Morriss, Symbol or 
Substance? An Empirical Assessment of State Responses to Keio, 17 SUP. CT. ECON. REV. 237, (2009); James 
W. Ely, Jr., Post-Keio Reform: Is the Glass Half-Full or Half-Empty?, 17 SUP. Cr. ECON. REv. 127 (2009); 
Timothy Sandefur, The "Backlash" So Far: Will Americans Get Meaningful Eminent Domain Reform?, 2006 
MICH. ST. L. REV. 709 (2006); Lynn Blais, Urban Revitalization in the Post-Keio Era, 34 FORDHAM URBAN 
L.J. 657 (2007). 
68 Somin, Limits of Backlash, at 2120-35. 
69 Id. at 2120-28. See also the discussion of blight condemnations in § II.B., infra. 
70 Id. at2117-20. 
11 Id. 
72 Id. at2154-70. 
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domain without adopting laws that genuinely constrain blight and economic development 
takings. 

Some real progress has been made as a result of the Keio backlash. Four states - most notably 
Florida - now forbid both "blight" and economic development condemnations completely, 
and about fifteen others have banned economic development takings and defined blight 
narrowly. 

73 
These are important gains. But they do not go far enough. Poor minorities are 

still vulnerable to eminent domain abuse in most states. 

This is most clearly the case in those states where post-Kela reform laws impose n.o 
meaningful constraints on the range of properties that can be condemned. But even those 
reform laws that define "blight" narrowly still leave many of the minority poor at risk. Even 
a narrow definition of blight - one that encompasses only areas with conditions that pose a 
genuine threat to public health or safety :.... would still encompass many inner city 
neighborhoods. And such areas are disproportionately inhabited by the minority poor. 
Professor David Beito' s testimony at this hearing gives an indication of the sorts of abuses 
that can occur even in a state that has enacted a relatively strong post-Kela refqrm law. 74 

The alleviation of genuine blight is a proper objective of public policy. But, in most cases, it 
does not require the use of eminent domain. We need not destroy blighted neighborhoods in 
order to save them. A much better approach is the use of nuisance law or targeted public 
health re.r,lations to eliminate dangerous conditions without expelling the people who live in 
the area. 5 In the long run, the best solution to urban blight is economic growth. And such 
growth is more likely to occur if the at1:thorities respect the property rights of the poor, 
thereby incentivizing productive investment. 76 Growth is unIP-<:ely to flourish in 
neighborhoods where residents live in fear of condemnation. 

CONCLUSION. 

For decades, eminent domain has been used and abused in ways that victimize minority 
groups, especially the minority poor. In recent years, state court decisions and eminent 
domain reform laws have partially ·addr'essed this longstanding problem. Nonetheless, much 
remains to be done before the property rights of minorities - and all Americans - are fully 
secure. Stronger eminent domain reform laws are needed at both the state and federal levels. 
For their part, the courts must give property rights protection equal to that afforded other 
constitutional rights. 

73 Somin, Blight (forthcoming). The state of Utah banned blight condemnations even before Keio, but partially 
rescinded the ban in 2007, allowing such takings to occur if approved by a supermajority of property owners in 
the affected area. Somin, Limits of Backlash, at 213 8 & n., 17 6. 
74 Testimony of David Beito, Chair of the Alabama State Advisory Commission on Civil Rights, U.S. 
Commission on Civil Rights, hearing on "The Civil Rights Implications of Eminent Domain Abuse," Aug. 12, 
2011. 
75 See StevenJ. Eagle, Does Blight Really Justify Condemnation? 39 URBAN LAWYER 833 (2007). 
76 See Ilya Somin, Why Robbing Peter Won't Help Poor Paul: Low-Income Neighborhoods and 
Uncompensated Regulatory Takings, 117 YALE L.J. POCKET PART 71 (2007) 
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Trustees of landholding estates sought judgment 
declaring Hawaii Land Reform Act of 1967 uncon
stitutional. The United States District Court for the 
District of Hawaii, Samuel P. King, ·Chief Judge, 
4"83 F.Supp. 62, declared Act constitutional, and 
trustees appealed. The Court of Appeals, 702 F.2d 
788, reversed and remanded. On remand, t):J.e Dis
trict Court refused injunctive relief and issued only 
a declaration that Act was unceinstitutiona_l, and 
trustees appealed. The Court of Appeals, 725 F.2d 
502, revised its mandate, holding tliat trustees were 
entitled to injunction against state condemnation 
actions in order to protect res judicata effect of de
cision that Act was unconstitutional. The Hawaii 
Housing Authority and certain private appellants 
who had intervened below appealed. The Supreme 
Court, Justice· O'Connor, held that: (1) District 
Court was not required to abstain from exercising 
its jurisdiction, and (2) Act does not violate "public 
use" requirement of the Fifth Amendment for tak
ing of private property. 

Reversed and remanded. 

West Headnotes 

[1] Federal Courts 170B €=43 

170B Federal Courts 
l 70BI Jurisdiction and Powers in General 

170BI(B) Right to Decline Jurisdiction; Ab
stention Doctrine 

170Bk43 k. Questions of State or Foreign 
Law Involved. Most Cited Cases 
Federal courts need not abstain on grounds that dif
ficult and unsettled questions of state law must be 
resolved before a substantial federal constitutional 
question ca~ be decided when a state statute is not 
fairly subject to an interpretation which will render 
unnecessary federal" constitutional question. 

{2] Federal Courts 170B €=>41 

170B Federal Courts 
170BI Jurisdiction and Powers in General 

170BI(B) Right to Decline Jurisdiction; Ab
stention Doctrine 

170Bk41 k. Nature and Grounds in Gener
al. Most Cited Case~ 
Abstention from exercise of federal jurisdiction is 
the exception, not the rule. 

{3] Fed.era} Courts 170B €=>43 

170B Federal Courts 
170BI Jurisdiction and Powers in General 

170BI(B) Right to Decline Jurisdiction; Ab
stention Doctrine 

170Bk43 k. Questions of State or Foreign 
Law Involved. Most Cited Cases 
Relevant inquiry in determining whether federal 
courts should abstain on grounds that difficult and 
unsettled questions of state law must be resolved 
before a substantial federal constitutional question 
can be decided is not whether there is a fair, tpough 
unlikely, possibility that state courts might render 
adjudication of federal question unnecessary, but 

• rather whether statute is of an uncertain nature, and 
is obviously susceptible of a limiting construction. 

[4] Federal Courts 170B €=>47.1 
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170B Federal Courts 
l 70BI Jurisdiction and Powers ·in General 

l 70BI(B) Right to Decline Jurisdiction; Ab
stention Doctrine. 

l 70Bk47 Particular Cases and Subjects, 
Abstention 

l 7.0Bk47. l k. In General. Most Cited 
Cases 

(Formerly l 70Bk47) 
In view of fact that the Hawaii Land Reform Act of 
1967, which created & land condemnation scheme 
whereby title and real property is taken from lessors 
and transferred to lessees in order to reduce (?Oncen
tration of land ownership, wa·s n~t of an uncertain 
nature and had no reasonable limiting construction 
since Act unambiguously provides that power to 
condemn is "for a public use and- purpose," so that 
question, uncomplicated by ambiguous language, 
was whether Act on its face was unconstitutional, 
federal district court was not required to abstain 
from exercising its jurisdiction under Pullma_n doc
trine, which requires abstention from 1ecision when 
difficult and unsettled questions of sta.te law must 
be re1;olved before substantial federal constitutional 
question can be decided. U.S.C.A. Const.Amends. 
5, 14; HRS.§ 516-1 et seq. 

[SJ Federal Courts 170B €:=47.1 

170B Federal Courts 
170BI Jurisdiction and Powers in General 

l 70BI(B) Right to. Decline Jurisdiction; Ab
stention Doctrine 

l 70Bk47 Particular Cases and Subject~, 
Abstention 

l 7 0Bk4 7. I k. In General. Most Cited 
Cases 

(Formerly 170Bk47) 
Where only the parallel requirement in Hawaii 
State Constitution that a taking_ be.for a public use 
was at is~ue in challenge to constitutionality of 
Hawaii Land Reform Act of 1967, which created a 
land condemnation scheme whereby title in real 
property is taken from lessors and transferred to 
lessees in order to reduce concentration of land 

ownership, abstention was not required under Pull
man-abstention doctrine, under· which federal .. 
courts should abstain from decision when difficult 
and unsettled questions of state law must be re
solved before a substantial federal constitutional' 
question can- be decided. U._S.C.A. Const.Amends. 
5, 14; Const. Art. 1, § 20; HRS·§ 516-1 et seq. 

[6} Federal Courts 170R€:=42 

170B Federal Courts 
l 70BI Jurisdiction and Powers in General 

l 70BI(B) Right to Decline Jurisdiction; Ab
stention Doctrine 

170Bk42 k.- Federal-State Relations in 
General. Most Cited Cases 

(Formerly 106k508(1)) 
Under Younger-abstention doctrine, interests of 
comity and federalism counsel federal courts to ab
stain from jurisdiction whenever federal claims 
have been or could be presented ~n ongoing state ju
dicial proceedings that concern important state in
terests. 

[7} Federal Courts 170B cS;;;::>42 

170B Federal Courts 
l 70BI Jurisdiction-and J>owers in General 

l 70BI(B) Right to Decline Jurisdiction; Ab
stention Doctrine 

l 70Bk42 ·k. Federal-State Relations in 
General. Most Cited Cases 

(Formerly 106k508(1)) 
Younger-abstention is required only when state 
court proceedings are initiated before any proceed
ings of substance on the merits have taken place in 
the federal court. 

[81 Courts 106 €:=508(5) 

106 Courts 
106VII Concurrent and Conflicting Jurisdiction 

106VII(B) State Courts and United States 
Courts 

106k508 Injunctiop by United St~tes 
Court Against Proceedings in State Court 
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106k508(2) Restraining Particular Pro
ceedings 

106k508(5) k. Condemnation Pro
ceedings. Most Cited Cases 
Federal district court was not required ·to abstain 
under Younger-abstention doctrine, which counsels 
abstention from jurisdiction whenever federal 
claims have been or could be presented in ongoing 
state judicial proceedings that concern important 
state 'interests, from deciding suit challenging con
stitutionality of Hawaii Land Reform Act of 1967, 
which created land condemnation scheme whereby 
title and real property is taken from lessors and 
transferred to lessees in order to reduce concentra
tion of land ownership, 'where, by virtue of issuance 
of preliminary injunction before· Hawaii Housing 
Authority filed its first state emin_ent domain s~it in 
state court, state judicial° proceedings, which, under 
terms of Act, do not include any administrative pro
ceedings conducted before federal suit was filed, 
had not been initiated at time proceedings of sub
stance took place in federal district court. U.S.C.A. 
Const.Amends. 5, 14; HRS §§ 516-1 et seq., 
516-51(b). 

19]-Courts io6 €:=508(1) 

106 Courts 
106VII Concurrent and Conflicting Jurisdiction 

106VII(B) State Courts and United States 
Courts 

106k508 Injunction by United States 
Court Against Proceedings in State Court 

106k508(1) k. In General. Most Cited 
Cases 
A federal court action in which a preliminary in,
junction is granted has proceeded well beyond the 
"embryonic stage" at that point, and considerations 
of economy, equity, and federalism would then 
counsel against abstention under Younger
abstention doctrine, which requires abstention from 
jurisdiction whenever federal claims have been or 
could be presented in ongoing state judicial pro
ceedings that concern important state interests. 

[10] Eminent Domain 148 €:=13 

148 Eminent Domain 
148I Nature, Extent, and Delegation of Power 
. 148k12 Public Use 

148kl3 k. In General. Most Cited Cases 
"Public use'' requirement of Fifth Amendment for 
taking of private property is coterminous with 
scope of a sovereign's police powers. U.S.C.A. 
Const.Amend. 5. 

Ill] Eminent Domain 148 €:=17 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

l48k16 Particular Uses or Purposes 
148kl 7 k. In General. Most Cited Cases 

Hawaii Land Reform Act of 1967, which created a 
land condemnation scheme whereby title in real 
property is taken from lessors and transferred to 
lessees in order to reduce concentration of land 
ownership, does not violate "public use" require
ment of the Fifth Amendment for taking of private 
property in view of facts that regulating oligopoly 
and· evils associated with it is a classfc exercise of a 
state's police powers, and that Act's approach to 
correcting land oligopoly problem, the redistribu
tion of fees simple, was rational. U.S.C.A. 
Const.Amends. 5, 14; HRS § 516-1 ei: seq. 

[12] Eminent Domain 148 €:=17 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148kl6 Particular Uses or Purposes 
148kl 7 k. In General. Most Cited Cases 

Redistribution of fees simple to correct deficiencies 
in market determined by state legislature to be at
tributable to land oligopoly is a rational exercise of 
eminent domain power. 

[13] Constitutional Law 92 €:=2663 

92 Constitutional Law 
92XXII Obligation of Contract 

92XXII(A) In General 
92k2663 k. Application to State and Local 

Laws and Regulations. Most Cited Cases 
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(Formerly 92kl54(1)) 

Constitutional Law 92 €;=2754 

92 Constitutional Law 
92:XXII Obligation of Contract 

92:XXII(C) Contracts with Non
Governmental Entities 

92:XXII(C)2 Particular Issues and Applic
ations 

921<2754 k. Real Property in General. 
Most Cited Cases 

(Formerly 92k154(1)) 

Constitutional Law 92 €;=2755 

92 Constitutional Law 
92:XXII Obligation of Contract 

92JQ{II(C) Contracts with Non
Governmental Entities 

92XXII(C)2 Particular Issues and Applic
ations 

92k2755 k. Leases in Ge:;neral. Most 
Cited Cases 

(Formerly 92kl54(1)) 

Constitutional Law 92 €:=4076 

92 Constitutional La:w 
92:XXVII Due Process 

92:XXVII(G) Parti~ular Issues and Applica
tions 

92:XXVII(G)3 Property in GeneraI-
92k4075 Eminent Domain 

92k4076 k. In General. Most Cited 
Cases 

(Formerly 92k281) 

Eminent Domain 148 €;=3 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k3 k. Constitutional and Statutory Provi
sions. Most <;::ited Cases 
Hawaii Land Reform Act of 1967, which created a 
land condemnation scheme whereby title in real 
property is taken from ·1essors and transferred to 

lessees in order to reduce concentration of land 
ownership, does not violate either the due process 
or the contract clauses of the Constitution. U.S.C.A. 
Const. Art. 1, § 10, cl. 1; Amends. 5, 14; HRS § 
516-1 et seq. 

[14) Eminent Domain 148 €;=61 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k60 Taking for Private Use 
148k61 k. In.General. Most Cited Cases 

Mere fact that property taken outright by eminent 
domain is transferred in first instance to private be
neficiaries does not condemn that taking as having 
only a private purpose. 

[15) Eminent Domain 148 €;=13 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k12 Public Use 
148kl3 k. In General. Most Cited Cases 

Government does not itself have to use property to 
legitimate taking; it is only taking's purpose, and 
not its mechanics, that must pass scrutiny under 
public use clause of the Fifth Amendment. 
U.S.C.A. Const.Amend. 5. 

[16) Eminent Domain 148 €;=67 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k65 Determination of Questions as to 
Validity of Exercise of Power 

148k67 k. Conclusiveness and Effect of 
Legislative Action. Most Cited Cases 
Fact that a state legislature, and not the Congress, 
made public use determination for exercise of tak
ing power does not mean that judicial deference is 
less appropriate. U.S.C.A. Const.Amends. 5, 14. 

[17) Eminent Domain 148 €;=67 

l 48 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k65 Determination of Questio~s as to 
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Validity of Exercise of Power 
148k67 k. Conclusiveness and Effect of 

Legislative. Action. Most Cited Cases 
If a legislature, state or federal, determines there 
are substantial reasons for .an exercise of the taking 
power, courts must defer to its determination. that 
taking will serve a IJUblic use. U.S.C.A. 
Const.Amends. 5, 14. 

Syllabus FNal 

FNal. The syllabus constitutes no part of 
the opinion of the Court but has been pre
pared by the Reporter of Decisions for. the 
convenience of the reader. See United 
States v. Detroit Lumber Co., 200 U.S. 
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499. 

To reduce the perceived social and economic evils 
of a land oligopoly traceable to the early high 
chiefs of the Hawaiian Islands, the Hawaii Legis
lature enacted the Lanµ Reform Act of 1967 (Act) 
which created a land condemnation scheme 
whereby title in real property is taken from lessors 
and transferred to lessees 1n order to reduce the 
concentration of land ownership. Under the Act, 
lessees living on single-family residential lots with
in tracts at least five acres in -size are entitled to ask 
appellant Hawaii Housing Authority (HHA) to con
demn the property on which they live. When appro
priate applications by lessees are filed, the Act au
thorizes HHA: to hold a public hearing to determine 
whether the State's acquisition of the tract will 
"effectuate the public purposes" of the Act. If HHA 
determines that these public purposes· will be 
served, it is authorized to designate some or all of 
the lots in _the tract for acquisition. It then acquires, 

• at prices set by a condemnation trial or by negoti
ation between lessors and lessees, the former fee 
owners' "right, title, and interest" in the land, and 
may then sell the land titles to the applicant lessees. 
After HHA had held a ·public hearing on the pro
posed acquisition of appellees' lands and had found 
that such acquisition would effectuate the Act's 
public purposes, it directed appellees to negotiate 
with certain lessees concerning the sale .of the des-

ignated properties. When these negotiations failed, 
HHA ordered appellees to submit to compulsory ar
bitration as provided by the Act. Rather than com
ply with this order, appellees filed suit in Federal 
District Co~rt, asking that the Act -be declared un
constitutional. and that its enforcement be enjoined. 
The court temporarily restrained the State from pro
ceeding against appellees' estates, but subsequently, 
while holding**2324 the compulsory arbitration 
and compensation formulae provisions of the Act 
unconstitutional,. refused to issue a _preliminary in
junction and ultimately granted partial summary 
judgment to HHA and private appellants who had 
intervened, holc;ling *230 the remainder of the Act 
constitutional under the Public Use Clause of the 
Fifth Amendment, made applicable to the States un
der the Fourteenth Amendment. After deciding that 
the District Court had properly not abstained from 
exercising its jurisdiction, the Court of Appeals re
versed, holding that the Act violates the "public 
use" requirement of the Fifth Amendment. 

Held: 

1. The District Court was not required to abstain 
from exercising its jurisdiction. Pp. 2325-2328. 

(a) Abstention under Railroad Comm'n v. Pullman 
Co., 312 U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971, is 
unnecessary. Pullman abstention is limited to un
certain questions of state law, and here there is no 
uncertain question of state law, sinc·e the Act unam
biguously provides that the power to condemn is 
"for a public use and purpose·." Thus, the question, 
uncomplicated by ambiguous language, is whether 
the Act 01,1 its face is unconstitutional. Pp. 
2325-2326. 

(b) Nor is abstention required under Younger v. 
Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669. 
Younger abstention is required only when state
court proceedings are. initiated before any proceed
ings of substance on the merits have occurred in 
federal court. Here, state judicial proceedings had 
not been initiated at the time proceedings of sub
stance took place in the District Court, the District 
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Court having issued a preliminary injunction before 
HHA filed its first state eminent domain suit in 
state court. And the fact that Hf!A's administrative 
proceedings occurred before th~ fed½ral suit ·was 
filed did not require abstention, since the Act 
clearly states tha,t those proceedings are not part of, 
or are not themselves, a judicial proceeding. Pp. 
2326-2329. 

2. The Act does not violate th~ "public use" re
quirement of the.Fifth Amendment. Pp. 2329-2331. 

(a) That requirement is coterminous with the scope 
of a sovereign's police powers. This Court will not 
substitute its judgment for a legislature's judgment 
as to what constitutes '.'public use" unless the use is 
palpably without reasonable foundation. Where the 
exercise of the eminent domain :power is rationally 
related to a conceivable public purpose, a com
pensated taking is not prol!ibited by the Public Use 
Clause. Here, regulating oligopoly and the evils as
sociated with it is a classic exercise of a State's po
lice powers, and redistribution of fees simple to re
duce such evils is a rational exercise of the eminent
domain power. Pp. 2330-2331. 

(b) The mere fact that property taken outright by 
eminent domain is transferred in the first instance 
to private beneficiaries does not condemn that tak
ing as having only a priYate purpose. Government 
does not itself have to use property to legitimate the 
taking; it is only the taking's ·purpose, and not its 
mechanics, that must pass scrutiny under *231 the 
Public Use Clause. And the fact that a state legis
lature, and hot Congress, made the public use de
termination does not mean that judicial deference is 
less appropriate, Pp. 2331-2332. 

702 F.2d 788 (CA9 1983), reversed and remanded. 
Laurence H. Tribe, Special Deputy Attorney Gener
al of H11;waii, argued the cause for'-appellants. With 

t him on the briefs for appellants in Nos. 83-141 and 
83-283 were Kathleen M Suilivan and David 

,. 

Rosenberg, Special Deputy Attorneys General, 
Tany S. Hong, Attorney General, Michael A. Lilly, 
First Deputy. Attorney General, Dennis E. W. 

O'Connor, James H. Case, and A. Bernard Bays. 
Richard J. Archer and Corey Y. S. Park filed briefs 
for appellants in No. 83-236. 

Clinton R. Ashford argued the cause for appellees. 
With him on the brief were E. Barrett Prettyman, 
Jr., B. Ev.an Bayh 1II, Rosemary T. • Fazio, G. 
Richard Morry, and Earl T. Sato. t 

t Briefs of amici curiae urging affirmance w~re 
filed for the Office of Hawaiian Affairs by H. K. 
Bruss Keppeler; for the Pacific Legal Foundation 
by Ronald A. Zumbrun and Harold J. Hughes; and 
the the Queen Liliuonkalani Trust et al. by Daniel 
H. Case. 

William A. Dobrovir and Jos_eph D. Gebhardt filed 
a brief for the Hou Hawaiians et al. as amici curiae. 

Justice O'CONNOR delivered the opinion of the 
Court. 

The Fifth Amendment of the United States Consti
tution provides, in pertinent part, that "private prop
erty [shall not] be taken for public use, without just 
comperisation." These cases present the question 
whether the Public Use Clause of that Amendment, 
made applicable to the States through the Four
teenth Amendment, prohibits the State of Hawaii 
from taking, with just compensation, title in real 
property from *232 lessors and transferring it to 
lessees in order to reduce the concentration of own
ership of fees simple in the State. We conclude that 
it does not. 

**2325 I 

A 

The Hawaiian Islands .were originally settled by 
Polynesian immigrants from the western Pacific. 
These settlers developed an economy around a 
feudal land tenure system in which one island high 
chief, the ali'i nui, controlled the land and assigned 
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it for development to certain subchiefs. The 
subchiefs would then reassign the land t6 other 
lower ranking chiefs, who would administer the 
land and govern the farmers and other tenants 
working it All land was held at the will of the ali'i 
_nui and eventually had to be returned to his trust. 
There was no private ownership of land. See gener
ally Brief for Office of Hawaiian Affairs as Amicus 
Curiae 3-5. 

Beginning in thd early 1800'.s, Hawaiian leaders and 
American settlers repeatedly attempted to divide 
the lands of the kingdom among the crown, the 
chiefs, and the common people. These efforts 
proved largely unsuccessful, however, and the land 
remained in the hands of a few. In the mid-1960's, 
after extensive hearings, the Hawaii Legislature 
discovered that, while the State and Federal Gov
ernments owned almost 49%. of the State's land, an
other 47% was in the hands of only 72 private 
landowners. See Brief for the Hou Hawaiians and 
Maui Lo~, Chief. of the Hou Hawaiians, as Amici 
Curiae 32. The legisl~ture further found that 18 
landholders, with tracts of 21,000 acres or more, 
owned more than 40% of this land and that on 
Oahu, the most urbanized of the islands, 22 
landowners owned 72.5% of the fee simple titles. 
Id., at 32-33. The legislature conciuded that con
centrated land OV'.'.nership was responsible for skew
ing the State's residential fee simple market, inflat
ing land prices, and injuring the public tranquility 
and welfare. 

*233 To redress these problems, the legislature de
cided to compel the large landowners to break up 
their estates. The legislature considered requiring 
large- landowners to sell .lands which they were 
leasing to homeowners. However, the landowners 
strongly resisted this scheme, point~ng out the sig
nificant federal tax Ii.abilities they would incur. In
deed, the lando~ners claimed that the federal tax 
laws were the primary reason they previously had 
chosen to lease, and not sell, their lands. Therefore, 
to accommodate the needs of both lessors and less
ees, the Hawaii Legislature enacted the Land Re-

form Act of 1967 (Act), Haw.Rev.Stat., ch. 516, 
which created a mechanism for condemning resid
ential tracts and for transferring ownership of the 

.condemned fees simple to existing lessees. By con
demning the land in question, the Hawaii Legis
lature intended to make the land sales involuntary, 
thereby making the federal tax consequences less 
severe while still facilitating the redistribution of 
fees simple. See Brie±: for Appellants in Nos. 
83-141 and 83-283, pp. 3-4, and nn. 6-8. 

Under the Act's condemnation scheme, tenants liv
·ing on single-family residential lots within develop
mental tracts at least five acres in size are entitled 
to ask the Hawaii Housing Authority (HHA) to con
demn the· property on which they live. 
Haw.Rev.Stat. §§ 516-1~ (11), 516-22 (1977). 
When 25 eligible tenants, 1 or tenants on half the 
lots in .the tract, whichever is less, file appropriate 
applications, the Act authorizes HHA to hold a pub
lic hearing to determine whether acquisition by the 
State of all or part of the tract will "effectuate the 
public purposes" of the Act. § 516-22. If HHA 
finds that these public purposes will be served, it is 
authorized*234 to designate some or all of the lots 
in the tract for acquisition. It then acquires, at 
prices set eitI?-er by condemnation tr*fr by negoti
ation between lessors and lessees, the former 
**2326 fee owners; full "right, title, and interest" in 
the land.§ 516-25. 

FNl. An eligible tenant is one who, among 
other things, owns a house on the lot, has a 
bona fide intent to live on the .lot or be a 
resident of the State, _shows proof of ability 
to .pay for a fee interest in it, and does not 
own residential land elsewhere nearby. 
Haw.Rev.Stat. §§ 516-33(3), (4), (7) 
(1977). 

FN2. See § 516-56 (Supp.1983). In either 
case, compensation must equal the fair 
market value of the owner's leased fee in
terest. § 516-1(14). The adequacy of com
pensation is not before us. 
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After compensation has been set, HHA may sell the 
land titles to tenants who have applied for fee 
simple ownership. HHA is authorized to lend these 
tenants up to 90% of the purchase price, and it may 
condition final transfer on a right of first refusal for 
the first 10 years•following sale.§§ 516-30, 516-34, 
516-35. If HHA does not sell the lot to the tenant 
residing there, it may lease the lot or sell it to 
someone else, provided that public notice has been 
·given. § 516-28. However, HHA may not sell to 
any one purchaser, or lease to any one tenant, more 
than one lot, and _it may- not operate for profit. §§ 
516-28, 516-32. In practice, funds to satisfy the 
condemnation awards have been suppliecj. entirely 
by lessees. See App. 164. While the Act aut4orizes 
HHA to issue bonds and appropriate funds for ac
quisition, no bonds have issued and HHA has not 
supplied any funds for condemned lots. S~e ibid. 

B 

In April 1977, HHA held a public hearing concern
ing the proposed acquisition of some of appellees' 
lands. HHA made the statutqrily required finding 
that a'?quisition of appellees' lands would effectuate 
the public purposes of the Act. Then, in October 
1978, it directed appellees "to negotiate wi~-certain 
lessees concerning the sale of the designated prop
erties. Those negotiations failed, and HHA sub
sequently ordered appellees to submit to compuls
ory arbitration. 

Rather tp.an comply with the compulsory arbitration 
order, appellees filed suit,. in February 1979, in 
United States .District*235 Court, asking that the 
Act be de_clared unconstitutional and that its en
forcement be· enjoined. The District Court tempor
arily restrained the State from proceeding against 
appellees' estates. Three months later, while declar
ing the compulsory arbitration and compensation 
formulae provisions of the Act unconstitutional, 
FN3 th D. • C fu d 1· • ·1 e 1strict ourt re se pre 1mman y to en-
join appellants from conductipg the statutory desig
nation and condemnation proceedings. Finally, in 
December 1979, it granted partial" summary judg-

ment to appellants, holding the remaining portion 
of the Act constitutional under the Public Use 
Clause. See 483 F.~upp. 62 (Haw.1979). The Dis
trict Court found that the Act's goals were within 
the bounds of the State'.s police powers and that the 
means the legislature liad chosen to serve those 
goals were not arbitrary, capricious, or selected in 
bad faith. 

FN3. As originally enacted, lessor and 
lessee had to c~mmence compulsory arbit
ration if they could not agree on a price for 
the fee simple title. Statutory formulae 
were provided for the determination of 
compensation. The District Court declared 
both the compulsory arbitration provision 
and the compensation formulae unconstitu
tional. No appeal was taken from these rul
ings, and the Hawaii Legislature sp.o
sequently amended the statute to provide 
only for mandatory negotiation and for ad
visory compensation formulae. These is
sues are not before us. 

The Court of Appeals for the Ninth Circuit re
versed. 702 F.2d 788 (CA9 1983). First, the Court 
of App~als decided that the District Court had per
missibly chosen not to abstain from the exercise of 
its jurisdiction. Then, the Court of Appeals determ
ined that the Act could not pass the requisite judi
cial scrutiny of the Public Use Clause. It found that 
the transfers contemplated by the Act were unlike 
those of takings previously held to constitute 
"public uses" by 0-is Court. The court further de
termined. that the public purposes offered by the 
Hawaii Legislature were not deserving of judicial 
deference. The court .concluded that the Act was 
simply "a naked attempt on the part of the state of 
Hawaii to take the private property of A and trans
fer it to B solely for B's private use and benefit." 
Id., at 798. One judge dissented. 

*236 On applications of HHA and certain private 
appell.ants who had intervened below, this Court 
noted probable jurisdiction. **2327 464 U.S. 932, 
104 S.Ct. 334, 78 L.Ed.2d 304 (1983). We now re-
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verse. 

II 

We begin with the question whether the District 
Cqurt abused its discretion in not abstaining from 
the exercise of its jurisdiction. The appellants have 
suggested as one alternative that perhaps abstention 
was required under the standards announced in 
Rai)road Comm'n v. Pullman Co., 312 U.S. 496, 61 
S.Ct. 643, 85 L.Ed. 971 (194~), and Younger v. 
Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 
(1971). We do not believe that abstention was re
quired. 

A 

[1][2] In Railroad Comm'n v. Pullman Co., supra, 
th1s Court held that federal courts should abstain 
from decision when difficult and unsettled ques
tions of state law must be resolved before a sub
stantial federal constitutional question can be de
cided. By abstaining in such cases, federal courts 
will avoid both unnecessary adjudication of federal 
questions and "needless friction with state 
policies .... " Id., 312 U.S., at 500; 61 S.Ct., at 645. 
However, federal courts need not abstain on Pull
man grounds when a state statute is not "fairly sub
ject to an-interpretation which will render unneces
sary" adjudication of the federal constitutional 
question. See Harman v. Forssenius, 380 U.S. 528, 
535, 85 S.Ct. 1177, 1182, 14 L.Ed.2d 50 -(1965). 
Pullman abstention is limited to uncertain questions 
of state law because "[a] bstention from the exer
cise of federal jurisdiction is the exception, not the 
rule." Colorado River Water Conservation Dist. v. 
United States, 424 U.S. 800, ·813, 96 S.Ct. 1236, 
1244, 47 L.Ed.2d 483 (1976). 

In these cases there is no uncertain question of state 
law. The Act unambiguously provides that "[t]he 
use of the power ... to -condemn ... is for a public 
use and purpose." Haw.Rev.Stat. § 516-83(a)(l2) 
(1977); see also§§ 516-83(a)(I0), (11), (13). There 
is no other provision of the Act-or, for that matter, 

of Hawaii law-which would suggest that *237 § 
516-83(a)(l2) does not mean exact~y what it says. 
Since "the naked question, uncomplicated by 
[ap:ibiguous language], is whether the Act on its 
face is -qnconstitutional," Wisconsin v. Con
stantineau, 400 U.S. 433,439, 91 S.Ct. 507, 511, 27 
L.Ed.2d. 515. (1971), abstention from federal juris
diction is not required. 

[3][4][5] The dissenting judge in the Court of Ap
peals suggested that, perhaps, the state courts could 
make resolution ·of the federal constitutional ques.
tions unnecessary by their construction of the Act. 
See 702 F.2d, at 811-812. In the abstract, of course, 
such possibilities always exist. But the relevant in
quiry is not whether there is a bare, though un
likely, possibility that state courts might render ad
judication of the federal question unnecessary. 
Rather, "[w]e have frequently emphasizeq that ab
stention is not to be ordered unless the statute is of 
an uncertain nature, and is obviou~ly susceptible of 
a limiting construction." Zwickler v. Koota, 389 
U.S. 241, 251, and n. 14, 88 S.Ct. 391, 397; and n. 
14, 19 L.Ed.2d 444 (1967). These statutes are not of 
an uncertain nature and have no reasonable limiting 
construction. Therefore, Pullman abstention is un-

FN4 necessary. 

FN4. The dissenting judge's suggestion 
that Pullman abstention was required be
cause interpretation of the State Constitu
tion may have obviated resolution of the 
federal constitutional question is equally 
faulty. Hawaii's Constitution has only a 
parallel requirement that a taking be for a 
public use. See Haw. Const., Art. I, § 20. 
The Court has previously determined that 
abstention is not required for interpretation 
of parallel state constitutional provisions. 
See Examining Board v. Flores de Otero, 
426 U.S. 572, 598, 96 S.Ct. 2264, 2279, 49 
L.Ed.2d 65 (1976); see also Wisconsin v. 
Constantineau, 400 U.S. 433, 91 S.Ct. 507, 
27 L.Ed.2d 515·(1971). 
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B 

[6][7] The dissenting judge also suggested that ab
stention was required under the standards articu
lated in Younger v. Harris, supra. Under Younger
abstention doctrine, interests of comity and federal
ism**2328 counsel federal courts to abstain from 
jurisdiction whenever federal claims have been or 
could be presented in ongoing state judicial pro
ceedings that concern *238 important state in
terests. See Middlesex Ethics Committee v. Garden 
State Bar Assn., 457 U.S. 423, 432-437, 102

1 
S.Ct. 

2515, 2521-2524, 73 L.Ed.2d 116 (1982). Younger 
abstention is required, however, only when state 
court proceedings are initiated "before any proceed
ings of.substance on the merits have taken place.in 
the federal court." Hicks v. Miranda, 422 U .. S. 332, 
349, 95 S.Ct. 2281, 2291, 45 L.Ed.2d 223 (1975). 
In other cases, fed~ral courts must normally fulfill 
their duty to adjudicate federal questions properly 
brought before them. 

[8][9] In these cases state judicial proceedings had 
not been initiated at the time proceedings of sub
stance took place in federal court. Appellees filed 
their federal court complaint in February 1979, ask
ing for temporary and permanent relief. The Dis
trict Court temporarily restrained HHA from pro
ceeding against appellees' estates. At that time,. no 
state judicial proceedings were in process. Indeed, 
in June 1979, when the District Court granted, in 
part, appellees' motion for a preliminary injunction, 
state court proceedings still had not been initiated. 
Rather, HHA filed its first eminent domain lawsuit 
after the parties had begun filing m?tions for sum
mary judgment in the District Court-in Septembei;_ 
1979. Whether issuance of the February temporary 
restraining order was a substantial federal court ac
tion or·not, issuance of the June preliminary injunc
tion certainly was. See Doran v. Salem Inn, Inc., 
422 U.S. 922, 929-931, 95 S.Ct. 2561, 2566-2567, 
45 L.Ed.2d 648 (1975). A federiil court action in 
which a preliminary injunction is granted has pro
ceeded well beyond the "embryonic stage," id., at 
929, 9~ S.Ct., at 2566, and consideq1tions of eco-

nomy, equity, and federalism counsel against 
Younger abstention at that point. 

The only extant proceedings at the state level prior 
to the September 1979 eminent domain lawsuit in 
state court were HHA's·administrative hearings. But 
the Act clearly states that these administrative pro
ceedings are not part of, ·and are not themselves, a 
judicial proceeding, for "mandatory arbitration 
shall be in advance of and shall not constitute any 
part of any aption in condemnation. or eminent do
main." Haw.Rev.Stat. § 516-5l(b) (1976). Since 
Younger is not a *239 bar to federal court action 
when state judicial proceedings have not them
selves commenced, see Middlesex County Ethics 
Committee v. Garden State Bar .Assn., supra, 457 
U:S., at 433, 102 S.Ct., at 2522; Fair Assessment in 
Real Estate Assn., Inc. v. McNary, 454 U.S. 100, 
112-113, 102 S.Ct. 177, 184-185, 70 L.Ed.2d 271 
(1981), abstention for HHA's administrative pro
ceedings was not required. 

III 

The majority of the Court of Appeals next determ
ined that the Act violates the "public use" require
ment of the Fifth and Fourte.enth Amendments. On 
this argument, however, we find ourselves in agree
ment with the dissenting judge in the Court of Ap
peals: 

A 

[10) The starting point for our analysis of the Act's 
constitutionality is the Court's decision in Berman 
v. Parker, 348 ·u.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 
(1954). In Berman, the Court held constitutional the 
District of Columbia Redevelopment Act of 1945. 
That Act provided both for the comprehensive use 
of the eminent domain power to redevelop slum 
areas and for the possible. sale or lease of the con
demned lands to private interests. In discussing 
whether the_ takings authorized by that Act were for 
a "public use," id., at 31, 75 S.Ct., at 101, the Court 
stated: 
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"We deal, in other words, with what traditiona,lly 
has been known as the police power. An attempt to 
define its reach or trace its outer liipits is fruitless, 
for each case must turn on its own facts: The defini
tion is essentially the product of **2329 legislative 
determinations addressed to the purposes of gov
ernment, purposes neither abstractly nor historically 
capable -of complete definition: Subject to specific 
constitutional limitations, when the legislature has 
spoken, the public interest has been declared in 
terms well-nigh conclusive. In such cases the legis
lature, not the judiciary, is the main guardian of the 
public needs to be served by social legislation, 
whether it *~40 be Congress legislating concerning 
the District of Columbia ... or the States legislating 
concerning local affairs .... This principle admits of 
no exception merely because the power of eminent 
domain is involved .... " Id., at 32, 75 S,Ct., at 102 
( citations omitted). 

The Court explicitly recognized the breadth of the 
principle it was annoul).cing, noting: 
"Once the object is within the authority of Con
gress, the right to realize it through the exercise of 
eminent domain is clear. For the power of eminent 
domain is merely the means to the end .... Once the 
object is within the authority of Congress, the 
mea-µs by which it will be attained is also for Con
gress to determine. Here one· of the means chosen is 
the use of private enterprise for redevelopment of 
the area. Appellants argue that 'this makes the 
project a taking from one businessman for the bene
fit of another businessman. But the means of ex
ecuting the project are for Congress and Congress 
alone to determine, once the public purpose has 
been established." Id., at 33, 75 S.Ct., at 102. 

The "public use" requirement is thus coterminous 
with the scope of a sovereign's police powers. 

There is, of course, a role for courts to play in re
viewing a legislature's judgment of what constitutes 
a public use, even when the eminent d6main power 
is equl).ted with the police power. But the Court in 
Berman made clear that it is "an extremely narrow" 
one. Id., at 32, 75 S.Ct., at 102. The Court in Ber-

man cited with approval the Court's decision in Gld 
Dominion Co. v. United States, 269 U.S. 55, 66, 46 
S.Ct. 39, 40, 70 L.Ed. 162 (1925), which held that 
defer.ence to the legisla~e's "public use" determin
ation is requ~red "until it is shown to involve an im
possibility." The Berman Court also cited to United 
States ex rel. TVA v. Welch, 327 U.S. 546, 552, 66 
S.Ct. 715, 718, 90 L.Ed. 843 (1946), which em
phasized that "[a]ny departure from this judicial re
straint would result in courts deciding on what is 
and is not a governmental function and in their in
validating legislation on the basis of their view 
*241 on that question a,t the moment of decision, a 
practice which has proved impracticable in other 
fields." In short, the Court has made clear that it 
will not substitute its judgment for a legi~lature's 
judgment as to what constitutes a public use "unless 
the use be palpably without reasonable foundation." 
United States v. Gettysburg Electric R. Co., 160 
U.S. 668, 680, 16 S.Ct. 427, 429, 40 L.Eq.. 576 
(1896). 

To be sure,. the Court's cases have repeateqly stated 
that "one person's pn;>perty may not be t1;1ken for the 
benefit _of another private person without a justify-
ing p1;1blic purpose, even though compensation be 
paid." Thompson v. Consolidated Gas Corp., 300 
U.S. 55, 80, 57 S.Ct. 364, 376, 81 L.Ed. 510 (1937) 
. See, e.g., Cin.cinnati v. Vester, 281 U.S. 439, 447, 
50 S .. Ct. 360, 362, 74 L.Ed. 950 (1930); Madison
ville Traction Co. v. St. Bernard Mining Co., 196 
U.S. 239, 251-252, 25 S.Ct. 251·, 255-256, 49 L.Ed. 1 
462 (1905)i Fallbrook Irrigation District v. Bradley, 
164 U.S. 11~, 159, 17 s·_ct. 56, 63, 41 L.Ed. 369 
(1896). Thus, in Missouri Pacific R. Co. v. Neb
raska, 164 U.S. 403, 17 S,Ct. 130, 41 L.Ed. 489 
(1896),. where the "order in question was not, and 
was not claimed to be, ... a taking of private prop-
erty for a public use under the right of eminent do
main," id., at 416, at 135 (emphasis added), the 
Court invalidated a compensated taking of property 
for lack of a justifying public purpose. But where. 
the exercis~ of the eminent domain power is ration-
ally related to a conceivable public purpose, the 
Court has never held a compensated taking to be 
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proscribed by the **2330 Public Use Clause. See 
Berman v. Parker, supra; Rindge Co. v. Los 
Angeles, 262 U.S. 700, 43 S.Ct. 689, 67 L.Ed. 1186 
(1923); Block v. Hirsh, 256 U.S. 135, 41 S.Ct. 458, 
65 L.Ed. 865_ (1.921); cf. Thompson v. Consolidated 
Gas Corp., supra (invalidating an uncompensated 
taking). 

[11] On this basis, we have no trouble concluding 
that the Hawaii Act is constitutional. The people of 
Hawaii have attempted, much a"s the settlers of the 
original 13 Colonies did,FN5 to reduce the per
ceived social and economic evils of a *242 land oli
gopoly traceable to their monarchs. The land oligo
poly has, according to the Hawaii Legislature, cre
ated artificial deterrents to the normal functioning 
of the State's residential land market and forced 
thousands of individual homeowners'to lease, rather 
than buy, the land underneath their homes. Regulat
ing ol!gopoly and the evils associat~d with it is a 
classic exercise of a State's police powers. See.Ex
xon Corp. v. Governor of Maryland, 437 U.S. 117, 
98 S.Ct. 2207, 51 L.Ed.2d 91 (1978); ·Block v. 
Hirsh, supra; see also People of Puerto Rico V. 

Eastern Sugar Associates, 156 F.2d -316 (CAI), 
cert. denied, 329 U.S. 772, 67 S.Ct. 190, 91 L.Ed. 
664 (1946). We cannot disapprove of Hawaii's ex
ercise of this power. 

FN5. After the American Revolution, the 
colonists in several States '.took steps to. 
eradicate the feudal incidents with which 
large proprietors had encumberea land in 
the Colonies. See, e.g., Act of May 1779, 
10 Henning's Statutes At Large 64, ch. 13, 
§ 6 (1822) (Virginia statute); Divesting 
Act of1779, 1775-1781 Pa. Acts 258, ch.· 
139 (1782) (Pennsylvania statute). Courts 
have never doubted that such statutes 
served a public purpose. See, e.g., Wilson 
v. Iseminger, 1S5 U.S. 55, 60-61, 22 S.Ct. 
573, 574-575, 46 L.Ed. 804 (1902); Stew
art v. Gorter, 70 Md. 242, 244-245, 16 A. 
644, 645 (1889). 

Nor· can we condemn as irrational the Act's ap-

preach to correcting the land oligopoly prob~em. 
The Act presumes that when a sufficiently large 
number of persons declare that they are willing but 
unable to buy lots at fair prices the land market is 
malfunctioning. When such a malfunction is sig
nalled, the Act authorizes HHA to condemn lots in 
the relevant tract. The Act limits the number of lots 
any one tenant can purchase and authorizes HHA to 
use public funds to ensure that the market dilution 
goals will be achieved. This is a comprehensive and 
rational approach to identifying and correcting mar;
ket failure. 

[12][13] Of course, this Act, like any other, may 
not be successful in achieving its intended goals. 
But "whether in fact the provision will accomplish 
its objectives is not the question: the [constitutional 
requirement] is satisfied if ... the ... [state] Legis
lature rationally could have believed that the [Act] 
would promote its objective." Western & Southern 
Life Ins. Co. v. State Bd. of Equalization, 451 U.S. 
648, 671-672, 101 _S.Ct._ 2070, 2084-2085, 68 
L.Ed.2d 514 (1981); see also Minnesota v. Clover 
Leaf Creamery Co., 449 U.S. 456~ 466, 101 S.Ct. 
715, 725, 66 L.Ed.2d 659 (1981); Vance v. Bradley, 
440 U.S. 93, 112, 99 S.Ct. 939, 950, 59 L.Ed.2d 
171 (1979). When·the legislature's purpose is legit
imate and its ·*243 means are not irrational, our 
cases make clear that empirical debates over the 
wisdom of takings-no less than debates over the 
wisdom of other kinds of socioeconomic legisla
tion-are not to be carried out in the federal courts. 
Redistribution of fees- simple to correct deficiencies 
in the market determined by the state legislature to 
be attributable to land oligopoly is a rational exer
cise of the eminent domain power. Therefore, the 
Hawaii statute must pass the scrutiny of the Public 

FN6 • 
Use Clause. 

FN6, We similarly find no merit in ap
pellees' Due Process and ~ontract Clause 
arguments. The argument that due pr.ocess 
prohibits allowing lessees to initiate the 
taking process was essentially rejected by 
this Court in New Motor Vehicle Board v. 
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Fox Co:, 439 U.S. 96, 108-109, 99 S.Ct. 
403, 411-412, 58 L.Ed.2d 361 (1978). Sim
ilarly, the Contract Clause has never been 
thought to protect against the exercise of 
the power of eminent do~ain. See United 
States Trust Co. v. New Jersey, 431 U.S. 1, 
19, and n. 16, 97 S.Ct. 1505, "1516, and n. 
16, 52 L.Ed.2d 92 (1977). 

B 

The Court of"Appeals read our cases to stand for a 
much narrower proposition. **2331 First, it read 
our "public use" cases, especially Berman, as re
quiring that government possess and use property at 
some point during a taking._Since Hawaiian lessees 
retain possession of the property for private use 
throughout the condemnation process, the court 
found that the Act exacted takings for private use. 
702 F.2d, at 796-797. Second, it determined that 
these cases involved only "the review of ... cop.
gressional determination[s] that there was a public 
use, not the review of ... state legislative determina
tion[s]." Id., at 798 (emphasis iri original). Because 
state legislative determinations are involved in the 
instant cases, the Court of Appeals decided that 
more rigorous judicial scrutiny of the public use de
terminations was appropriate. The court concluded 
that the Hawaii Legislature's professed purposes 
were mere "statutory rationalizations." Ibid. We 
disagree with the Court of Appeals' analysis. 

[14][15] The mere fact that property taken outright 
by epiinent domain is transferred in the first in
stance to private beneficiaries does not condemn 
that taking as having only a private *244 purpose. 
The Court long ago rejected any liter~! requirement 
that condemned property be put into use for the 
general public. "It is not essential that the entire 
community, nor even any considerable portion, ... 
directly enjoy or participate in any improvement in 
order [for it] to constitute a public use." Rindge Co. 
v. Los Angeles, 262 U.S., at 707, 43 S.Ct., at 692. 
"[W]hat in its immediate aspect [is] only a private 
transaction may ... be raised by its class or charac-

ter to a public affair." Block v. Hirsh, 256 U.S., at 
155, 41 S.Ct., at 459. As the unique way titles were 
held in Hawaii skewed the land market, exercise of 
the power of eminent domain was justified. The Act 
advances its purposes without the State's taking ac
tual possession of the land. In such cases, govern
ment does not itself have to use property to legitim
ate the taking; it is only the taking's purpose, and 
not its mechanics, that must pass scrutiny under the 
Public Use Clause. 

[ 16][17] Similarly, the fact that a state legislature, 
and not the· Congress, made the public use determ
ination does not mean that judicial deference is le_ss 
appropriate_FN7 Judicial deference is required be
cause, in our system of government, legislatures are 
better able to assess what public purposes shouid be 
advanced by an exercise of the taking power. State 
legislatures are as capable as Congress of making 
such determinations within their respective spheres 
of authority. See Berman v. Parker, 348 U.S., at 32, 
75 S.Ct., at 102. Thus, if a legislature, state or fed
eral, determines there are substantial reasons for an 
exercise of the taking power, courts must defer to 
its determination that the taking will serve a public 
use. 

FN7. It is worth noting that the Fourteenth 
Amendment does not itself contain an in
dependent "public use" requirement. 
Rather, that requirement is made binding 
on the States qnly by incorporation of the 
Fifth Amendment's Eminent Domain 
Clause through the Fourteenth Amend
ment's 'Due Process Clause. See Chicago, 
B. & Q.R .. Co. v. Chicago, 166 U.S. 226, 
17 S.Ct. 581, 41 L.Ed. 979 (1897). It 
would be ironic to find that state legisla
tion is subject to greater scrutiny under the 
incorporated "public use" requirement than 
is congressional legislation under the ex
press mandate ~f the Fifth Amendment. 

*i45 IV 

© 2010 Thoipson Reuters. No Claim to Orig. US Gov. Works. 



104 S.Ct. 2321 FOR EDUCATIONAL USE ONLY 
467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 186, 14 Envtl. L. Rep. 20,549 
(Cite as: 467 U.S. 229, 104 S.Ct. 2321) 

The State of Hawaii has never denied that the Con
stitution forbids ~ven a compensated taking of 
property when executed for no reason other than to 
confer a private benefit on a particular private 
party. A purely private taking could not withstand 
the scrutiny of the public use requirement; it would 
serve no legitimate purpose of government and 
would thus be void. But no purely private taking is 
involved in these cases. The Hawaii Legislature en
acted its Land Reform Act not to benefit a particu
lar class of identifi~ble individuals but to attack 
certain perceived evils of concentrated property 
ownership in Hawaii-a legitimate public purpose. 
Use of.the condemnation power to achieve tp.is pur
pose is **2332 not irrational. Since we assume for 
purposes of these appeals that the w,eighty demand 
of just compensation has been met, the require
ments of the Fifth and Fourteenth Amendments 
have been satisfied. Accordingly, we reverse the 
juclgment of the Court of Appeals, and remand 
these cases for further proceedings in conformity 
with tl;lis opinion. 

It is so ordered. 

Justice MARSHALL took no part in the considera
tion or decision of these cases. 
U.S.,1984 
Hawaii Housing Authority v. Midkiff 
467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 186, 14 
Envtl. L. Rep. 20,549 
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Supreme Court of the United States 
Susette KELO, et al., Petitioners, 

V. 

CITY OF NEW LONDON, CONNECTICUT, et al. 
No. 04-108. 

Argued Feb. 22, 2005. 
Decided June 23, 2005. Rehearing Denied Aug. 22, 

2005. See 545 U.S. 1158, 126 S.Ct..24. 

Background: Owners of condemned property chal
lenged city's exercise of eminent domain power on 
ground takings were not for public use. The Superi
or Court, Judicial District of New London, Cor
radino, J., granted partial relief for owners, and 
cross-appeals were taken. The_ Supreme Court, Nor
cott, J., 268 Conn. 1, 843 A.2d 500, upheld takings. 
Certiorari was granted. 

Holding: The Supreme Court, Justice Stevens, held 
that city's exercise of eminent domain power in fur
therance of economic development plan satisfied 
constitutional "public use" requirement. 

Affirmed. 

Justice Kennedy concurred and filed opinion. 

Justice O'Connor dissented and filed opm10n in 
which Chief Justice Rehnquist and Justices Scalia 
and Thomas joined. 

Justice Thomas dissented and filed opinion. 

West Headnotes 

[1] Eminent Domain 148 €=:>61 

148 Eminent Domain 
14&1 Nature, Exten_t, and Delegation of Power 

148k60 Taking for Private Use 

148k61 k. In General. Most Cited Cases 
Sovereign may not use its eminent domain power to 
take property of one private party for sole purpose 
of transferring it to another private party, even if 
first party is paid just compensation. U.s·.c.A. 
Const.Amend. 5. 

[2] Eminent Domain.148 €=:>13 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148kl2 Public Use 
148k13 k. In General. Most Cited Cases 

State may use its eminent domain power to transfer 
property from one private party to another if .pur
pose of taking is future use by public. U.S.C.A. 
Const.Amend. 5. 

m Eminent Domain 148 €=:>18.5 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148ki6 Particular Uses or Purposes 
148kl8.5 k. Urban Renewal; Blight. Most 

Cited Cases. 
City's exercise of emip.ent domain power in furlher
_ance of economic development plan satisfied con~ 
stitutional "public use" requirement, even though 
city was not planning to open condemned land to 
use by general public, where plan served public 
purpose. U.S.C.A. Const.Amend. 5. 

[4] Eminent Domain 148 €=:>13 

148 Eminent Domain 
1481 Nature, Extent, and Delega~on of Power 

148k12 Public Use 
148k13 k. In General. Most Cited Cases 

Eminent Domain 148 ~67 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

I48k65 Determination of Questions as to 
Validity of Exercise of Power 
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148k67. k. Conclusiveness and Effect of 
Legislative Action. Most Cited Cases 
Court defines "public purpose," needed to justify 
exercise of eminent domain power, broadly, reflect
ing longstanding policy of judicial deference to le
gislative judgments in this field. U.S.C.A. 
Const.A.mend. 5. 

[SJ Eminent Domain 148 <€;=18.5 

148 Eminent Domain 
148! Nature, Extent, and Delegation of Power 

148kl6 Particular Uses or Purposes 
148kl8.5 k. Urban Renewal; Blight. Most 

Cited Cases 
Economic development can qualify as "public use," 
foi: eminent domain purposes. U.S.C.A. Const. 
Amend. 5. 

[61 Eminent Domain 148 <€;=65.1 

148 Eminent.Domain 
148! Nature, Extent, and Delegation of Power 

148k65 Determination of Questions as to 
Validity of Exercise of Power 

148k65.l k. In General. Most Cited Cases 
No heightened standard of review is warranted 
when public purpose allegedly justifying use of em
inent domaiiJ._power is economic development. 

[71 Eminent Domain 148 <€;=67 

148 Eminent Domain 
1481 Natur~, Extent, and Delegation of Power 

148k65 Determination of Questions as to 
Validity of Exercise of Power 

148k67 k. Conclusiveness and Effect of 
Legislative Action. Most Cited Case~ 
Once court decide~ question of whether exercise of 
eminent domain power is for public purpose, 
amount and character of land to be taken·for project 
an9- need for particular tract to c~mplete integrated 
plan rests in discretion of.legislative branch. 

**2656 *469 Syllabus FN* 

FN* The syllabus cons~itutes no part of the 

opinion of the Court but has been prepared· 
by the Reporter of Decisions for the con
venience of the reader. See United States v. 
Detroit Timber & Lumber Co., ioo U.S. 
321, 337, 26 S.Ct. 282, 50 L.Ed. 499. 

After approving an integrated development plan de
signed to revitalize its ailing economy, respondent 
city, through its development agent, purchased 
most of the property earmarked for the project from 
willing sellers, but initiated condemnation proceed
ings when petitioners, the owners of the rest of the 
property, refused to sell. Petitioners brr,mght this 
state-court action claimin~, inter alia, that the tak
ing of their properties would violate the "public 
use" restriction in the Fifth Ame~dment's Takings 
Clause. The trial. court granted a permanent re
straining order prohibiting the taking of some of the 
properties, but **2657 denying relief as to others. 
Relying on cases such as Hawaii Housing Authority 
v. Midkiff, .467 U.S. 229, 104 S.Ct. 2321, 81 
L,Ed.2d 186, and Berman v. Parker, 348 U.S. 26, 
75 S.Ct. 98, 99 L.Ed. 27, the Conl).ecticut Supreme 
Court affirmed in part and reversed in part, uphold
ing all of the proposed takings. 

Held: The city's proposed disposition of petitioners' 
property qualifi~s as a "public use" within the 
meaning of the Takings Clause. Pp. 2661-2669. 

(a) Though the city could not take petitioners' land 
simply to confer a private benefit on a particular 
private party, see, e:g., Midkiff, 467 U.S., at 245, 
104 S.Ct. 2321, the takings at issue here would be 
executed pursuant to· a carefully considered devel
opment plan, which was not adopted "to benefit a 
particular class of identifiable individuals," ibid. 
Moreover, while the city is not planning to open the 
condemned land-at least not in its entirety-to use by 
the general public_, this "Court ,long ago rejected 
any literal requirement that condemned property be 
put into use for the ... public." Id., at 244, 104 S.Ct. 
2321. Rather, it has embraced the broader and more 
natural interpretation of. public use as "public pur
pose." See, e.g., Fallbrook Irrigation Dist. v. Brad
ley, 164 U.S. 112, 158-164, 17 S.Ct. 56, 41 L.Ed. 
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369. Without exception, the Court has defined that 
concept broadly, reflecting its longstanding policy 
of deference to legislative judgments as to what 
public needs justify the use of the takings power. 
Berman, 348 U.S. 26, 75 S.Ct. 98; Midkiff, 467 
U.S. 229, 104 S.Ct. 2321; Ruckelshaus v. Monsanto 
Co., 467 U.S. 986, 104 S.Ct. 2862, 81 L.Ed.2d 815. 
Pp. 2661-2664. 

{b) The city's determination that the area at issue 
was sufficiently distressed to justify a program of 
economic rejuvenation is entitled to deference. The 
city has carefully formulated a development plan 
that it believes will provide appreciable benefits to 
the co~munity, including, *470 but not limited to, 
new jobs and increased tax revenue. As with other 
exercises in urban planning and development, the 
city is trying to coordinate a variety of commercial, 
residential,. and recreational land uses, with the 
hope that they will form a whole greater than the 
sum of its parts. To effectuate this plan, the_ city has 
invoked a state statute that specifically authorizes 
the use of eminent domain to promote economic de
velopment. Given the pian's comp~ehensive charac
ter, the thorough deliberation that preceded its ad
option, and the limited scope of this Court's review 
in such cases, it is appropriate here, as it was in 
Berman, to resolve the c~allenges of the individual 
owners, not on a piecemeal· basis, but rather in light 
of the entire plan. Because that plan unquestionably 
serves a public purpose, the _takings challenged here 
satisfy the Fifth Amendment. Pp. 2664-2665. 

(c) Petitioners' proposal that the ~ourt adopt a new 
bright-line rule that !;:Conomic development does 
not qualify as a public use is supported by neither 
precedent nor logic. Promoting economic develop
ment is a traditional and long7accepted govern
mental function, and there is no principled way -of 
di~tinguishing it from the other public purposes the 
Court has recognized. See, e.g., Berman, 348 U.S., 
at 33, 75 S.Ct. 98. Also rejected is petitioners' argu
ment that for takings of this kind the Court should 
require a "reasonal;>le certainty" that the expected 
public benefits will actually accrue; Such a rule 

would represent an. even greater departure from the 
Court's precedent. E.g., Midkiff, 467 U.S., at 242, 
104 S.Ct. 2321. The disadvantages of a heightened 
form of review are especially pronounced in this 
type of case, where orderly implementation of a 
comprehensive plan reqµires all interested parties' 
legal rights to be established before**2658 n_ew 
construction can commence. The Court declines to 
second-guess the wisdom of.the means the city has 
selected to effectuate its plan. Berman, 348 U.S., at 
35-36, 75 S.Ct. 98. Pp. 2665-2669. 

268 Conn. ·1, 843 A.2d -?00, affirmed. 

STEVENS, J., delivered the l:)pinion of the Court, 
in which KENNEDY, SOUTER, GINSBURG, and 
BREYER, JJ., joined. KENNEI>Y, J., filed a con
curring opinion, post, p. 2669. O'CONNOR, J., 
filed a dissenting opinion, in which REHNQUIST, 
C. J., and SCALIA and THOMAS, 'JJ., joined, post, 
p. 2671. THOMAS, J., filed a dissenting opinion, 
post, p. 2677. 

ON WRIT 9F CERTIORARI TO THE SUPREME 
COURT OF CONNECTICUTinstitute for Justice, 
William H. Mellor, Scott G. Bullock, Counsel of 
Record, Dana Berliner, Steven Simpson, Washing
ton, DC, Sawyer Law Firm, LLC, Scott W. Sawyer, 
New London, CT, Counsel for Petitioners. 

Wesley W. Horton, Counsel of Record, Daniel J. 
Krisch, .Horton, Shields & Knox, P.C., Hartford, 
CT, Thomas J. Londregan, Jeffrey T. Londregan, 
Conway & Londregan, P.C., New London, CT, Ed
ward B. O'Connell, .David P. Condon, Waller, 
Smith & Palmer, P.C., New London, CT, Counsel 
for the Resp9ndents. 

For U.S .. Supreme Court briefs, see:2004 WL 
2811059 (Pet.Brief).2005 WL 429976 
(Resp.Brief)2005 WL 353691 (Reply.Brief) 

Justice STEVENS delivered the opinion of the 
Court. 

*472 In 2000, the city of New .London approved a 
development plan that, in the words of the Supreme 
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Court of Connecticut, was "projected to create in 
excess of 1,000 jobs, to increase tax and other rev
enues, and to revitalize an economically distressed 
city, including its downtown and waterfront areas." 
268 Conn. 1, 5, 843 A.2d 500, 507 (2004). In as
sembling the land needed for this project, the city's 
development agent has purcha_sed property from 
willing sellers and proposes to use the power of em
inent domain to acquire the remainder of the prop
erty from unwilling owners in exchange for just 
compensation. The question presented is whether 
the city's proposed disposition of this property qual
ifies as a "public use" within the ~eaning of the 
Takings Clause of the Fifth Amendment to the Con
stitution_FNl 

FNI. "[N]or shall private property be taken 
for public use, without just_ compensation." 
U.S. Const., Arndt. 5. That Clause is made 
applicable to the States by the F_ourteenth 
Amendment. See Chicago,- B . . & Q.R. Co. 
v .. Chicago, 166 U.S. 226, 17 S.Ct. 581, 41 
L.Ed. 979 (1897). 

*473 I 

The city of New London (hereinafter City) sits at 
the junction of the Thames River and the Long Is
land Sound in southeastern Connecticut. Decades of 
economic decline led a state agency in 1990 to des
ignate the <;::ity a "distressed municipality." In 1996, 
the Federal Government closed the Naval Undersea 
Warfare C_enter, which had been located in the Fort 
Trumbull area of the City and had empioyed over 
1,500 pe.ople. In 1998, the City's unemployment 
rate was nearly double that of the State, and its pop
ulation of just under 24,000 residents was at its 
lowest since-1920. 

These conditions prompted state and local officials 
to target New London, and **2659. particularly its 
Fort Trumbull area, for economic revitalization. To 
this end, respondent New London Developmpnt 
Corporation (NLDC), a private nonprofit entity es
tablished some years earlier to assist the City in 

planning economic development, was reactivated. 
In January 1998, the State authorized a $5.35 mil
lion bond issue to support the NLDC's planning 
activities and a $10 million bond issue toward the 
creation of a Fort Trumbull State Park. In February, 
the pharmaceutical company Pfizer Inc. announced 
that it would build a $300 million research facility 
on a site imme~iately adjacent to Fort Trumbull; 
loc~I planners hoped that Pfizer would draw new 
business to the area, thereby serving as a catalyst to 
the area's rejuvenation. After receiving initial ap
proval from· the city council, the NLDC continued 
its planning activities and held ·a series of neighbor
hood meetings to educate the public about the pro
cess. In May, the city council authorized the NLDC 
to formally submit its _plans to the relevant state 

• "' • FNZ-.U b •• · 1 I agencies 1.or review. pon o tammg state- eve 
approval, the NLpC *474 finalized an integrated 
development plan focused on 90 acres of the Fort 
Trumbull ·area. 

FN2. Various state agencies studied the 
project's economic, environmental, and so
cial ramifications. As part of this process, 
a team of consultants evaluated six altern
ative development proposals for the area, 
which varied in extensiveness and emphas
is. The Office of Policy and Management, 
one of the primary state agencies undertak
ing the review, made findings that the 
project was consistent with relevant state 
and municipal. development policies. See 
App. 89-95. 

The Fort Trumbull area is situated on a peninsula 
that juts into the Thames River. The area comprises 
approximately 115 privately owned properties, as 
well as the 32 acres of land formerly occupied by 
the naval facility (Trumbull State Park now occu
pies 18 of those 32 acres). The development plan 
encompasses seven parcels. Parcel 1 is designated 
for a wate_rfront conference hotel at the center of a 
"small urban village" that will include restaurants 
and shopping. This parcel will also have marinas 
for both recreational and commercial uses. A ped-
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estrian "riverwalk" will originate here and continue 
down the coast, connecting the waterfront areas of 
the development. Parcel 2 will be the site of ap
proximately 80 new residences organized into an 
urban neighborhood and linked by public walkway 
to the remainder of the development, including the 
state park. This parcel also includes space reserved 
for a new U.S. Coast Guard Museum. Parcel 3, 
whii;:h is located immediately north of the Pfizer fa
cility, will contain at least 90,000 square feet o(re
search and development office space. Parcel 4A is a 
2.4-acre site that will be used either to support the 
adjacent state park, by providing parking or retail 
services for visitors, or to support the nearby .mar
ina. Parcel 4B will include a renovated marina, as 
well as the final stretch of the riverwalk. Parcels 5, 
6, and 7 will provide land for office and retail 
space, parking, and water-dependent commercial 
uses. App. 109-q3. 

The NLDC intended the development plan to capit
alize on the arrival of the Pfizer facility and the 
new COJ?illerce it was expected to attract. In addi
tion to creating jobs, generating tax revenue, and 
helping to "build momentum for the revitalization 
of downtown New London," id., at 92, the plan was 
also designed to make the City more attractive and 
to create *475 leisure and recreational opportunities 
on the waterfront and in the park. 

The city council approved the plan in January 2000, 
and designated the NLDC as its development agent 
in charge of implex;nentation. See **2660C:::onn. 
Gen.Stat. § 8- 188 (2005). The city council also au
t~orized the NLDC to purchase property or to ac
quire property by exercising eminent domain in the 
City's name. § 8-193. The NLDC successfully ne
gotiated the purchase of most of the real estate in 
the 90-acre area, but its negotiations with petition
ers failed. As a consequence, in November 2000, 
tlie NLDC initiated the condemnat1on proceedings 
that gave rise to this case_FN3 

FN3. In the remainder of the opinion we 
will differentiate between the City and the 
NLDC only where necessary. 

II 

Petitioner Susette Keio has lived in the Fort Trum
bull area since 1997. She has made extensive im
provements to her house, which she prizes for its 
water view. Petitioner Wilhelmina Dery was born 
in her Fort Trumbull house in 1918 and has lived 
there her entire life. Her husband Charles (also a 
petitioner) has lived in the house since they married 
some 60 years ago. In all, the nine petitioners own 
15 properties in Fort Trumbull-4 in parcel 3 of the 
development plan and 11 in parcel 4A. Ten of the 
parcels are occupied by the owner or a family mem
ber; the other five are held as investment properties. 
There is no allegation that any of these properties is 
blighted or otherwise in poor condition; rather, they 
were condemned only because they happen to be 
located in the development area. 

In December 2000, petitioners bro·ught this action 
in the New London. Superior Court. They· claimed, 
among other things, that the taking of their proper
ties would violate the "public use" restriction in the 
Fifth Amendment. After a 7-day bench trial, the Su
perior Court granted a permanent restraining order 
prohibiting the taking of the properties located*476 
in parcel 4A. (park or marina support). It, however, 
denied petitioners relief as to the properties located 
in parcel 3 (office space). App. to Pet. for Cert. 
343-350_FN4 

FN4. While this litigation was pen~ing be
fore the Superior Court, the NLDC an
nounced that it would lease some of the 
parcels to private developers in exchange 
for their agreement to develop the land ac
cording to the terms of the development 
plan, Specifically, the NLDC was negotiat
ing a 99-year ground lease with Corcoran 
Jennison, a developer selected from a 
group of applicants. The negotiations con
templated a nominal rent of $1 per year, 
but no agreement had yet been signed. See 
268 Conn. 1, 9, 61, 843 A.2d 500, 
509·-s10, 540 (2004). 
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After the Superior Court ruled, both sides took ap
peals to the Supreme Court of Connecticut. That 
court held, over a· dissent, that all of the City's· pro
posed takings were valid. It began by upholding the 
lower court',s determination that the takings were 
authorized by chapter 132, the State's municipal de
velopment statute. See Conn. Gen.Stat. § 8-186 et 
seq. (2005). That statute expresses a iegislative de
termination that the taking of land, even developed 
land,_as part of an economic development project is 
a "public use"· and ill: the "public interest." 268 
Conn., at 18-28, 843 A.2d, at 515-521. Next, rely
ing on cases such as Hawaii Housing Authority V. 

Midkiff, 467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 
186 (1984), and Berman v. Parker, 348 U.S. 26, 75 
S.Ct. 98, 99 L.Ed. 27 (1954), the court held that 
such economic development qualified as a valid 
public use under both the Federal and State Consti
tutions. 268 Conn., at 40, 843 A.2d, at 527. 

Finally, adhering to its precedents, .the court went 
on to determine, first, whether the takings of the 
particular properties at issue were "reasonaqly ne
cessary"· to achieving the City's intended public use, 
id., at 82-84, ·843 A.2d, at 552-553, and, second, 
whether the ·takings were for "reasonably**2661 
foreseeable needs," id., at 93-94, 843 A.2d, at 
558-559. The court upheld the trial court's factual 
findings as to p~rcei 3, but reversed the trial court 
as to parcel 4A, agreeing with the City that the in
tended use of this land was sufficiently *477 defin
ite and had been given "reasonable attention" dur
ing the planning process. Id., at 120-121, 843 A.2d, 
at 574. 

The three dissenting justices would have imposed a 
"heightened" standard of judicial review for takings 
justified by economic development. Although they 
agreed that the plan was intended to serve a valid 
public use, tliey would have fpund all the takings 
unconstitutional because the City had failed to ad
duce "clear and convincing evid~nce;, that the eco
nomic benefits of the plan would in fact come to 
pass. Id., at 144, 146, 843 A.2\1, at 587, 588 
(Zarella, J., joined by Sullivan, C. J.; and Katz, J., 

concurring in part and dissenting in part). 

We granted certiorari to determine whether a city's 
decision to tak~ property. for the purpose of eco
nomic development satisfies the "public use" re
quirement of the Fifth Amendment. 542 U.S. 965, 
125 S.Ct. 27, 159 L.Ed.2~ 857 (2004). 

III 

[1][2] Two polar propositions are per~ectly clear. 
On the one hand, it has long been accepted that the 
sovereign may not take the property of A for the 
sole purpose of transferring it to another private 
party B, even though A is paid just compensation. 
On the other hand, it is equally clear that a State 
may transfer property from one private party to an
other if future "use by the public" is the purpose of 
the taking; the condemnation of land for a railroad 
with common-carrier duties is a familiar example. 
Neither of these propositions, however, determines 
the disposition of this case. 

[3] As for the first proposition, the City would no 
doubt be forbidden from taking petitioners' land for 
the purpose of conferring a private benefit on a par
ticular private party. See Midkiff, 467 U.S., at 245, 
104 S.Ct. 2321 ("A purely private taking could not 
withstand the scrutiny -of the public use require
ment; it would serve no legitimate pµrpose of gov
ernment and would thus be void"); *478Missouri 

y 

Pacific R. Co. v. NebraskaF 164 U.S. 403, 17 S.Ct. 
130, 41 L.Ed. 489 (1896). NS Nor would the City 
be allowed to take property under the mere pretext 
of a public purpose, when its actual purpose was to 
bestow a private ·bei:iefit. The takings before us, 
however, w9uld be executed pursuant to a 
"carefully considered"· development plan. 268 
Conn., at 54, 843 A.2d, at 536. The trial judge-and 
all the members of the Sµpreme Court of Connecti
cut agreed that there was n:o evidence of an illegit-
• • h. FN6 Th fi 1mate purpose m t 1s case. ere ore, as was 
true of the statute**2662 challenged in Midldff, 467 
U.S., at 245, 104 S.Ct. 2321, the City's develop
ment plan was not ado:pted "to benefit a particular 
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class of identifiable individuals." 

FN5. See also Calder v. Bull, 3 Dall. 386, 
388, 1 L.Ed. 648 (1798) ("An ACT of the 
Legislature (for I cannot call it a law) con
trary to the great first principles of the so
cial compact1 cannot be considered a right
ful exercise of legislative authority .... A 
few instam:es wjll suffice to explain what I 
mean .... [A] law that tal<es property from 
A. and gives it to B: It is against all reason 
and justice, for a.people to entrust a Legis
lapire with SUCH powers; and, therefore, 
it cannot be· presumed that they have done 
it. The genius, the nature, and the spirit, of 
our State Governments, amount to a pro
hibition of such acts of legislation; and the 
general principles of law and reason. forbid 
them" ( empp.asis deleted)). 

I 

FN6. See 268 Conn., at 159, 843 A.2d, at 
595 (Zarella, J., concurring in.part.and dis
senting in part) ("The rec.ord clearly 
demonstrates that the development plan 
"?as not intended to serve the interests of 
Pfizer; Inc., or any other private entity, but 
rather, to revitalize the local economy by 
creating temporary and permanent jobs, 
generating a significant increase in tax rev
enue, enpouraging spin-off economic 
activities and maximizing public access to 
the waterfront"). And while. the City in
tends to transfer ·certain of the parcels to a 
private developer in a long-term lease
which developer, in tum, is expected to 
lease the office space and so· forth to other 
private tenants-the identities of those 
private parties. were not known when the 
plan was adopted. It is, of course, difficult 
to accuse the government of having taken 
A's property to benefit the private interests 
of B wh~n the identity of B was unknown. 

On the other hand, this is ·not a case in which the 
City is planning to open the condemned land~at 
least not in.its entirety-to use by the general public. 

Nor will the private lessees of the land in any sense 
be required to operate like common carriers, mak
.ing their services available to all comers.*479 But 
although such a projected use would be sufficient to 
satisfy the public use requirement, this "Court long 
ago rejected any literal requirement that condemned 
property be put into use for the general public." Id., 
at 244, 104 S.Ct. 2321. Indeed, wh~le many state 
courts in the mid-19th century endorsed "use by the 
public" as the proper definition of public use, that 
narrow view steadily eroded over time. Not only 
was the "use by the public" test· difficult to admin
iste~ (e.g., what proportion of the public~~d have 
access to the property? at what price?), but it 
proved to be impractical given the diverse and al-

l • d f • FN8 A d' 1 ways evo vmg nee s o society. ccor mg y; 
*480 when this Court began applying the Fifth 
Ame_ndment to the States at the close of the 19th 
c~ntury, it embraced the broader apd more natural 
interpretation of public use as "public purpose." 
See, e.g., Fallbrook Irrigation Di'st. v. Bradley, 164 
U.S. 112, 158-164, 17 S.Ct. 56, 41 L.Ed. 369 
(1896). Thus, in a case upholding a mining com
pany's use of an aerial bucket line to transport ore 
over property it did not own, Justice Holmes' opin
ion for the Court stressed "the inadequac)'. of use by 
the general public as a **2663 universal test." 

. Strickley v. Highland Boy Gold Mining Co., 200 
U.S. 527, 531, 26 S.Ct. 30i, 50 L.Ed. 581 (1906). 
FN9 We have repeatedly and consistently rejected 

. FNIO that narrow test ever smce. 

FN7. See, e.g., Dayton Gold & Silver Min-·• 
ing-Co. v. Seawell, 11 Nev. 394, 410, 1876 
WL 4573., *11 (1876) ("If public occupa
tion and enjoyment of the object f9r which 
land is to be condemned furnishes the only 
and· true test for the right of eminent do
main, then the legislature would certainly 
have the constitutional authority to con
demn the ~ands of any private citizen for 
the purpose of building hotels and theaters. 
Why not? A hotel is used by the public as 
much as a railroad. The public have the 
same right, upon payment of a fixed ·com-
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pensation, to seek rest and refreshment at a 
public inn as they have to travel upon a 
railroad"). 

FN8. From upholding the Mill Acts (which 
authorized manufacturers dependent on 
power-producing dams to flood upstream 
lands in exchange for just compensation), 
to approving takings necessary for the eco-, 
nomic development of th~ West through 
mining and irrigation, many state courts 
either circumvented the "use by the public" 
test when necessary or abandoned it com
pletely. See Nichols, The Meaning of Pub
lic 1:Jse in the Law of Eminent Domain, 20 
B.U.L.Rev. 615, 619-624 (1940) (tracing 
this development and collecting cases). For 
example, in rejecting the "use by the pub
lic" ·test as overly re;trictive, the Nevada 
Supreme Court stressed that "[m]ining is 
the greatest of the industrial pursuits in this 
state. All other interests are subservient to 
it. Our mountaip.s are almost barren of tim
ber, and our valleys could never be made 
profitable for agricultural purposes _except 
for the fact of a home market having been 
created by the mining developments in dif
ferent sections of the state. The mining and 
millfog interests give employment to many 
men, and the benefits derived from this 
business are distributed as much, and 
sometimes more, among the laboring 
classes than with the owners of the mines 
and mills ..... The present prosperity of the 
state is entirely due to the mining develop
ments already ,made, and the entire people 
of the state are directly interested in having 
the future developments unobstructed by 
the obstinate action of any individual or in
dividuals." Dayton Gold & Silver Mining 
Co., 11 Nev., at 409-410, 1876 WL, at *ll 

FN9. See also Clark v. Nash, 198 U.S. 361, 
25 S.Ct. 676, 49 L.Ed. 1085 (1905) 

(upholding a statute that authorized the 
owner of arid land to widen a ditch on his 
neighbor's property so as to permit a 
nearby stream to irrigate his land). 

FNlO. See, e.g., Mt. Vernon-Woodberry 
Cotton Duck Co. v. Alabama Interstate 
Power Co., 240 U.S. 30, 32, 36 S.Ct. 234, 
60 L.Ed. 507 (1916) ( "The inadequacy of 
use by the general public as a universal test 
is established"); Ruclcelshaus v. Monsanto 
Co., 467 U.S. 986, 1014-1015,_ 104 S.Ct. 
2862, 81 LJ~d.2d 815 (1984) ("This Court, 
however, has rejected the notion that a use 
is a public use only if the property taken is 
put to use fqr the general public"). 

[4] The disposition of this case therefore turns on 
the question whether the City's development plan 
serves a "public purpose."· Without exception, our 
cases have defined that concept broadly, reflecting 
our longstanding .policy of deference to legislative 
judgments in this field. 

In Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99 
L.Ed. 27 (1954), this Court upheld a red~velopment 
plan targeting a blighted area of Washington, D. C., 
in which most of the housing for the area's 5,000 
inhabitants was beyond repair. Under the plan, the 
area would be condemned and part of it utilized for 
the construction of streets, schools, and other public 
facilities. The remainder of the land would be 
leased or sold to private parties for the purpose of 
redevelopment, including the construction of low
cost housing. 

*481 The owner of a department store located in 
the area challenged the condemnation, pointing out 
that his store was not itself blighted and arguing 
that the creation of a ·"better balanced, more attract
ive community" was not a valid public use. Id., at 
31, 75 S.Ct. 98. Writing for a unanimous Court, 
Justice Douglas refused to evaluate this claim in 
isolation, defe::rring instead to the legislative and 
agency judgment that the area "must be planned as 
a· whole" for the plan to be successful. Id., at 34, 75 
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S.Ct. 98. The Court explained that "commuljlity re
development programs need not, by force of the 
Constitution, be on a piecemeal basis-lot by l.ot, 
building by building." Id., at 35, 75 S.Ct. 98. The 
public use underlying· the taking wa_s unequivocally 
affirmed: 

"We do not sit to determine whether a_particular 
housing project is or is not desirable. The concept 
of the public welfare is broad and inclusive .... 
The values it represents are spiritual as well as 
physical, aesthetic as well .as monetary. It is with
in the power of the legISlature to determine that 
the community should. be beautiful as well as 
healthy, spaqious as well as clean, well-balanced 
as well as carefully patrolled. In the present case, 
the Congress and its authorized agencies have 
made determinations that take into account a 
wide variety of values. It is not for us to re
appraise them. If those who govern the District of 
Columbia decide that the Nation's Capital should 
be 'beautiful as well as sanitary, there is nothing 
in the Fifth Amendment that stands in the way." 
Id., at·33, 75 S.Ct. 98. 

In Hawaii Housing Authority v. Midkiff, 4'67 U.S. 
229, 104 S.Ct. 2321, 81 L.Ed.2d 186 (1984), the 
Court considered a Hawaii s~tute whereby fee title 
was taken from lessors and transferred to lessees 
{for just compensation) in order to reduce the con
centration of land ownership. We unanimously up
held° the statute and rejected the Ninth Circuit's 
view that it was "a naked attempt on the part of the 
state of Hawaii to take the property of A. *482 and 
**2664 transfer it to B solely for B's private use 
and benefit." Id., at 235, 104 S.Ct. 2321 (internal 
quotation marks omitted). Reaffirming Berman's· 
deferential approach to legislative judgments in this 
field, we concluded that the State's purpose of elim
inating the "social and economic evils of a land oli
gopoly" qualified as a valid public use. 467 U.S., at 
241-242, 104 S.Ct. 2321. Our opinion also rejected 
the contention that th~ mere fact that the State im
mediately transferred the properties to private indi
viduals upon condemnation somehow diminished 

the public character of the taking. 1'[I]t is only the 
taking's purpose, and not its mechanics," we ex
plained, that matters in determining public use. Id., 
at 244, 104 s.ct. 2321. 

In that same Term we decided another public use 
case that a_r9se in a purely economic context. In 
Ruckelshaus v. Monsanto Co., 467 U.S. 98.6, 104 
S.Ct. 2862, 81 L.Ed.2d 815 (1984\ the Court dealt 
with provisions of the Federal Insecticide, Fungi
cide, and Rodenticide Act under which the Environ
mental Protection Agency could consider the data 
(including trade secrets) submitted by a prior pesti
cide applicant 'in• e:valuating a subsequent applica
tion, so long as the. second applicant paid just com
pensation for tlie data. We acknowledged that the 
"most direct beneficiaries" of these provisions were 
the subsequent applicants, id., a~ 1.014, 104 S.Ct. 
2862, but we nevertheless upheld the statute under 
Berman and Midkiff. We found sufficient Congress' 
belief that sparing applicants the cost of time
consuming research eliminated a significant barrier 
to entry in the pesticide market and thereby en
hanced competition. 467 U.S., at 1015, 104 S.c·t. 
2862. 

Viewed as a whole, our jurisprudence has recog
nized that the needs of society liave varied between 
different parts of the Nation, just as they have 
evolved over time in response to changed circum
stances. Our earliest cases in particular embodied a 
strong theme of federalism, emphasizing the "great 
n::spect" that we owe to state legislatures and state 
courts in ·di~cerning local •public needs. See Hair
ston v. Danville & Western R. Co .. ,. 208 U.S. 598, 
606-607, 28.S.Ct. 331, 52 L.Ed. 637 {1908) *483 
noting that these needs were likely to vary depend
ing on a State's "resources, the capacity of the soil, 
the relative importance of industries to the general 
public welfare, and the lo~estabiished methods 
and habits of the people"). 11 For more than a 
century, our public use jurisprudence has wisely es
chewed rigid formulas and intrusive scrutiny in fa
vor of affoi,:ding legislatures broad latitude in de
termining what public needs justify the use of the 
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takings power. 

FNl 1. See also Clark, 198 U.S., at 
367-368, 25 S.Ct. 676; Sttickley v. High
land Boy Gold Mining Co., 200 U.S. 527, 
531, 26 S.Ct. 301, 50 L.Ed. 581 (1906) 
("In the opinion of the legislature and the 
Supreme Court of Utah the public welfare 
of that State demands that aerial lines 
between the mines upon its. mountain sides 
and railways in the valleys below should 
not be made impossible by the refusal of a 
private ownei: to sell the right to cross his 
land. The Constitution of the United States 
does not require us to say that they are 
wrong"); O'Neill v, ~earner, 239 U.S. 244, 
253, 36 S.Ct. 54, 60 L.Ed. 249 (1915) 
("States :may take account of their special 
exigencies, and when.the.extent of their ar-, . 

id or wet lands is such that ·a plan for irrig-
ation or reclamation according to districts 
may fairly be regarded -as one which pro
motes the public interest, there is nothing 
in the Federal Con,stitution which denies to 
them the right to formulate this policy or to 
exercise the power of eminent domain in 
carrying it into effect. With the local situ
ation the state court is peculiarly familiar 
and its judgment -is entitled to the highest 
respect"). 

IV • 

Those w:ho gover.ti the City were ·not confronted 
with the need to remove blight **266.5 in the Fort 
Trumbull area, but their determination that the area 
was sufficiently distressed to j"!lstify a program of 
economic rejuvenation is entitled to our deference. 
The ~ity has carefully formulated an economic de
velopment plan that it believes will provide ~ppre
ciable benefits to the community, including-but by 
no means limited to-new jobs and increased tax 
revenue. As with other exercises in urban planning 

d d 1 FN12 h c· . d • an ·eve opn;i.ent, t e 1ty 1s en eavorrng to 
coordinate a variety of commercial, residential, and 

recreational uses of land, with the hop_e that they 
will form a whole greater than the sum of its parts. 
To effectuate*484 this plan, the City has. invoked a 
state statute that specifically authorizes the use of 
eminent domain to promote economic development. 
Given the comprehensive character of the plan, the 
thorough deliberation that preceded its adoption, 
and the limited scope of our review, it is appropri
ate for us, as it was in Berman, to resolve the chal
lenges of the individual owners, not on a piecemeal 
basis, but rather in light of the entire plan. Because 
that ·plan .unquestionably serves a public purpose, 
-the takings challenged here satisfy the public use 
requirement of the Fifth Amendment. 

FN12. Cf. Village of Euclid v. Ambler Re
alty Co., 272 U.S. 365, 47 S.Ct. 114, 71 
L.Ed. 303 (1926). 

.(5] To avoid this.result1 petitioners urge us to adopt 
a new bright-line rul_e that economic development 
does not qualify as a public use. Putting aside the 
unpersuasive suggestion that the City's pl~n will 
provide only purely economic benefits, neither pre
cedent nor logic supports petitioners' proposal. Pro
moting economic development is a traditional and 
long-accepted function of government. There is, 
moreover, no principled way of distinguishing eco
nomic development from the other public. purposes 
that we haye recognized. In our cases upholding 
takings that facilitated agriculture and mining, for 
example, we emphasized the importance of those 
industries to the weffare of the States in question, 
see, e.g., Strickley, 200 U.S. 527, 26 S.Ct. 301; in 
Berman, we endorsed the purpose of transforming a 
blighted area into a "well-balanced" community 
throu~h redevelopment, 348 U.S., at 33, 75 S.Ct. 
98; F 13 in Midkiff, *485 we upheld the interest in 
breaking up a land oligopoly that "created artificial 
deterrents to the normal functioning of the State's 
residential land market;" 467 U.S., at 242, 104 
S.Ct. 2321; and in Monsanto, we accepted° Con
gre~s• purpose ~f eliminating a "significant barrier 
to entry 'in the pesticide market," 467 U.S., at 
1014-1015, 104 S.Ct. 2862. It would be incongru-
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ous to hold that the City's interest in the economic 
benefits to be derived from the development of the 
Fort Trumbull area has less of a public character 
than any of those other interests. Clearly, there is 
no basis for exempting economic **2666 develop
ment from our traditionally broad understanding of 
public purpose. 

FN13. It is a misreading of Berman to sug
gest that the only public use upheld in that 
case was the initial removal of blight.. See 
Reply Brief for Petitioners 8. The public 
use described in ~erman extended beyond 
that to encompass the purpose of develop
ing that area to create conditions that 
would prevent a reversion to blight in the 
future. See 348 U.S., at 34-35, 75 S.Ct. 98 
("It was not enough, [the experts] believed, 
to remove existing buildings that were in
sanitary or unsightly. It was important to 

. redesign the whole area so as to eliminate 
the conditions that cause slums .... The en
tire area needed redesigning so that a bal
anced, integrated plan could be developed 
for the region, including not only new 
homes, but also schools, churches, parks, 
streets, and shopping centers._In this y,ay it 
was hoped that the cycle of decay of the 
area could be controlled and the birth of 
future slums prevented"). Had the public 
use in Berman been defined more nar
rowly, it would have been difficult to justi
fy the taking of the plaintiffs non blighted 
department store. 

Petitioners contend that using eminent domain for 
economic development impermissibly blurs the 
boundary between public and private takings. 
Again, our cases foreclose this objection. Quite 
simply, the government's pursui~ of a public pur
pose will often benefit individual private parties. 
For example, in Midkiff, the forced transfer of prop
erty conferred a direct and significant benefit on 
those lessees who were previously unable to pur
chase their homes. In Monsanto, we recognized that 

the "most direct beneficiaries" of the data-sharing 
provisions were the subsequent pesticide applic
ants, but benefiting them in this way was necessary 
to promoting competition ·in the P.esticide market. 
467 U.S., at·1014, 104 S.Ct. 2862. FNl4 The owner 
of the department store in *486 Berman objected to 
"taking from one businessman for the benefit of an
other busines·sman," 348 U.S., at 33, 75 S.Ct. 98, 
referring to the fact that under the redevelopment 
plan land would be leased or sold to private de-

fi d l FN15 O . • f velopers or re eve opment. ur reJect10n o 
that conten~ion has paiticu.lar relevance to the in
stant case: "The public end may be as well or better 
served through an agency of private enterprise than_ 
through a dep!lrtment of government-or so the Con- .. 
gress might conclude. We cannot say that public 
ownership is the sole method of promoting the pub
lic purposes of community redevelopment 
projects." Id., at 33-34, 75 S.Ct. 98_FNl 6 

FN14. Any number of cases illustrate that 
the achievement of a public good often co
incides with the immediate benefiting of 
private parties. See, e.g., National Rail
roqd Passenger Corporation v. Boston & 
Maine Corp., 503 U.S. 407, 422, 112 S.Ct. 
1394, 118 L.Ed.2d 52 {1992) (public pur
pose of "facilitating Amtrak's rail service" 
served by taking rail track from one private 
company and transferring it .to another 
private company); Brown v. Legal Founda
tion of Wash., 538 U.S. 216, 123 S.Ct. 
1406, 155 L.Ed.2d 376 (2003) (provision 
of legal services to the poor is a valid pub
lic purpose). It is worth noting that in 
Hawaii Housing Authority v. Midkiff, 467 
U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d-186 
(1984), Monsanto, and Boston & Maine 
Corp., the prop_erty in question retained the 
same use even after the change of owner-
ship. • 

FN15. Notably, as in the i:µstant case, the 
private developers in Berman wen; re
quired by contract to use the property to 
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carry out the redevelopment plan. See 348 
1].S., at 30, 75 S.Ct. 98. 

FNl6. Nor do our cases support Justice 
O'CONNOR's novel theory that the gov
ernment may only take property and trans
fer it to private parties when the initial tak
ing eliminates some ·"harmful_ property 
use." Post, at 2675 (dissenting opinion). 
There was nothing "harmful" about the 
nonblighted department store at issue in 
Berman, 348 U.S. 26, 75 S.Ct. 98; see also 
n. 13, supra; nothing "harmful" about the 
lands at issue in the mining and agriculture 
cases, see, e.g., Strickley, ·200 U.S. 527, 26 
S.Ct. 301; see ·also nn. 9, 11, supra; and 
certainly nothing "harmful" about the trad_e 
secrets owned by the pesticide manufactur
ers in Monsanto, 467 U.S. 986, 104 S.Ct. 
2862. In each case, the pubiic purpose we 
upheld depended on a private party's f!,tture 
use of the concededly nonharmful property 
that was taken. By focusing on a property's 
future use, as opposed to its past use, our 
cases are faithful to the text of the Takings 
Clause. See U.S-. Const., Arndt. 5. ("[N]or 
shall private property be taken for public 
use, :without just compensation"). Justice 
O'CONNOR's intimation that a "public 
purpose" may not be achieved by the ac
tion of private parties, see post, at 2675, 
confuses the purpose of a taking with its 
mechanics, a mistake we warned· of in 
Midkiff, 467 U.S., at 244, 104 S.Ct. 2321. 
See also Berman, 348 U.S., at 33-34, 75 
S.Ct. 98 ("The public end may be as well 
or better served through an agency of 
private enterprise than through a depart
ment of government"). 

It is further argued that without a bright-line rule 
nothing would stop a city from transferring citizen 
A's property to *487 citizen B for the sole reason 
that citizen B will put the property to a more pro
ductive **26.67 use and thus pay more taxes. Such a 

one-to-one transfer of property, executed outside 
the confines of an integrated development plan, is 
not presented in this case. While such an unusual 
exercise of government power would certainly raise 

. • h . fi FN17 a susp1c10n t at a private purpose was a oot, 
the hypothetical cases posited by petitioners can be 
confronted if and when they arise. FNl8 They do 
not warrant the crafting of an artificial restriction 

. FN19 on the concept of public use. 

FNl 7. Courts have viewed such aberra
tions with a skeptical eye. See, e.g., 99 
Cents Only Stores v. Lancaster Redevelop
ment Agency, 237 F.Supp.2d 1123 
(C.D.C1tl.2001); cf. Cincinnati v. Vester, 
281 U.S. 439, 448, 50 S.Ct. 360, 74 L.Ed. 
950 (1930) (taking invalid under state em
inent domain statute for lack of a reasoned 
explanation). These types of takings may 
also implicate other constitutional guaran
tees. See Village of Willowbrook V. Olech, 
528 U.S. 562, 120 S.Ct. 1073, 145 L.Ed.2d 
1060 (2000) (per curiam). 

FN18. Cf. Panhandle Oil Co. v. Missis
sippi e; rel. Knox, 277 U.S. 2.18, 223, 48 
S.Ct. 451, 72 L.Ed. 857 (1928) (Holmes, 
J., dissenting) ("The power to tax is not the 
power to destroy while this Court sits"). 

FN19. A parade of horribles is especially 
unpersuasive in this context, since the Tak
ings Cl_ause largely "operates as a condi
tional limitation, permitting the govern
ment to do what it wants so long as it pays 
the charge." Eastern Enterprises v. Apfel, 
524 U.S. 498, 545, 118 S.Ct. 2131, 141 
L.Ed.2d 451 (1998) (KENNEDY, J., con
curring in judgment and dissenting in part). 
Speaking of the takings power, Justice Ire
dell observed that "[i]t is not sufficient to 
urge1 that the power may be abused, for, 
such is the nature of all power,-such is the 
tendency of every human institution: and, 
it might as fairly be said, that the power of 
taxation, which is only circumscribed .by 
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the discretion of the Body, in which it is 
vested, ought not to be granted, because 
the Legislature, disregarding its true ob
jects, might, for visionary and useless 
projects, impose a tax to the amount of 
nineteen shillings in the pound. We must 
be content to limit power where we can, 
and where we cann9t, consistently with its 
use, we must be content to, repose a sa
lutary confidence." Caldt;r, 3 Dall., at 400, 
1 L.Ed. 648 ( opinion con~urring in result). 

[6] Alternatively, petitioners maintain that for tak
ings of this kind we should require a "reasonable 
certainty" that the expected public benefits will ac
tually accrue. Such a rule, however, would repres
ent an even .greater departure from *488 our pre
cedent. "When the legislature's ·purpose is legitim-

. ate and its means ar.e not irrational, our cases make 
clear that empirical debates over the wisdom of tak
ings-no less than debates over the wisdom of other 
kinds of socioeconomic legislation-are not ·to be 
carried out in the federal courts." Midkiff, 467 U.S., 
at 242-243, 104 S.Ct. 2321. FN20 Indeed, earlier 
this Term we explained why sjmilar practical con
cerns (among ·others) undermined the use of the 
"substantially advances" ·formula in our regulatory 
takings doctrine. See Lingle v. "Chevron U.S.A. Inc., 
544 U.S. 52&, 544, 125 S.Ct. .2074, 2085, 161 
L.Ed.2d 876 (2005) (noting that this formula 
"would empower-and might often require-courts to 
substitute their predictive judgments for thcise of 
elected legislatures anci expert agencies"). The dis
advantages of a **2668 heightened form of review 
are especially pronounced in this type of case. Or
derly implementation of a comprehensive redevel
opment plan obviously requires that the legal rights 
of all interested parties be established before new 
construction can be commenced. A constitutional 
rule that required postponement of the judicial ap
proval of every condemnation until the likelihood 
of success of_ the plan had been assured would un
questionably impose a significant impediment to 
the successful consummation of many such plans .. 

FN20. See also Boston & Maine Corp., 

503 U.S., at 422-423, 112 S.Ct: 1394 
("[W]e ·need not make a specific factual 
determination whether the condemnation 
wil_t" accomplisli its objectives"); 
Monsanto, 467 U.S., at 1015, n. 18, 104 
~.Ct. 2862 ("Monsanto argues that EPA 
and, by implication, Congress, misappre-· 
hended the true 'barrier~ ·to entry' in the 
pesticide industry and ,that the challenged . 
provisions of the law create, rather than re
duce, barriers to entry .... Such economic 
arguments are better directed to Congress. 
The proper inquiry before this Court is not 
whether the -provisions in fact will accom
plish their stated objectives. Our review is 
limited to determining .that the purpose is 
legitiµiate and that Congress rationally 
could have believed that the provisions 
would promote that objectiye"). 

[7] Just as we decline to second-guess the City's 
considered judgments about the efficacy of its de
velopment plan, we also decline to .second-guess 
the City's detf?rminations as to what *489 lands it 
needs to acquire in order to effectuate the project. 
"It is not for the courts to oversee the choice· of the 
boundary line nor to sit in review on the size of a 
particular project area. Once the question of.the 
public purpose has been decided, the amount and 
character ofland to be taken for the project and the. 
need for a particular tract to complete the integrated 
plan rests in the discretipn of the legislative 
branch."" Berman, 3"48 U.S., at 35-36, 75 S.Ct. 98. 

In affirming the City's authority to take petitioners' 
properties, we do not minimize the hardship that 
condemnations may entail, notwithstanding the 

f . . . FN21 W h . payment o Just compensation. e emp as1ze 
that nothing in our opinion precludes any State 
from placing further restrictions on Hs exercise of 
the takings power. Indeed, inany States already im
pose "public use" requirements that are stricter than 
the federal baseline. Some of these requirements 
have been established as a matter of state constitu-
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• 11 FN22 h"l th d • trona aw, w 1 e o ers are expresse m state 

eminent domain statutes that carefully limit ·the 
grounds upon which takings may be exercised. 
FN23 A h b- • • f h • d h • s t e su m1sswns o t e parties an t e1r 
amici make clear, the necessity and· wisdom of us
ing eminent domain to promote economic develop
ment are certainly matters of legitimate public; de
bate_FN24 This Court's authority, *490 however, 
extends only to determining whether the City's pro
posed condemnations are for a "public use" within 
the meaning of the Fifth Amendment to the Federal 
Consti.tution. Because over a century of our case 
law interpreting that provision dictates an affirmat
ive answer to that question, we may not grant peti
tioners the relief that they seek. 

FN2 l. The amici raise questions about the 
fairness of the measure o.f just compensa
tion. See, e.g., Brief for American Plan
ning· Association et al. as Amici Curiae 
26-30. While imp~rtant, these questions 
are not before us in this litigation. 

FN22. See, e.g., County of Wayrze v. Hath
cock, 471 Mich. 445, 684 N.W.2d 765 
(2004). 

FN23. Under California law, for instance, 
a city may only take 'land for economic de
velopment purposes in blighted areas. Cal. 
Health & Safety Code Ann. §§ 
33030-33037 (West 1999). See, e.g., Re
development Agency of Chula Vista v. Ra
dos Bros., 95 Cal.App.4th 309, ll5 
Cal.Rptr.2d 234 (2002). 

FN24. For example, some argue that the 
m~ed for eminent domain has been- greatly 
exaggerated because pri-yate developers 
can use numerous techniques, including 
secret negotiations or precommitment 
strategies, to overcome ho_ldout problems 
and assemble lands for genuinely profit
able projects. See Brief"for Jane Jacobs as 
Amicus Curiae 13-15; see also Brief for 
John Norquist as Amicus Curiae. Others 

argue to the contrary, urging that the need 
for eminent domain is especially great with 
regard to older, small cities like New Lon
don, where centuries of development have 
created an extreme overdivision of land 
and thus a real ·market impediment to land 
assembly. See Brief for Connecticut Con
ference of Municipalities et al. as Amici 
Curiae 13, 21; see also Brief for National 
League of Cities et al. as Amici Curiae. 

**2669 The judgment of the Supreme Court of 
Connecticut- is affirmed. 

It is so ordered. 
Justice KENNEDY, concurring. 
I join the opinion for the Court and add these fur
ther observations. 

This Court has declared that a taking should be up
'held as consistent with the Public Use Clause, U.S. 
Const., Arndt. 5, as long as it is "rationally related 
to a conceivable public purpose." Hawaii Housing 
Authority v. Midkiff, 467 U.S. 229, 241, 104 S.Ct. 
2321, 81 L.Ed.2d _186 {1984); see _also Berman v. 
Parker, 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 
(1954). This deferential standard of review echoes 
the rational-basis test used to review economic reg
ulation under the Due Process and Equal Protection 
Clauses, see, e.g., FCC v. Beach Communications, 
Inc., 508. U.S. 307, 313-314, 113 S.Ct. 2096, 12:4 
-L.Ed.2d 211 (1993); Williamson v. Lee Optical of 
Okla., Inc., 348 U.S. 483, 75 S.Ct. 461, 99 L.Ed. 
563 (1955). The determination that a rational-basis 
standard of review is appropriate does not, 
however, alter the fact that transfers intended to 
confer benefits on particular, favored private entit
ies, and 'with only incidental ot pretextual public 
benefits,_ are 'forbidden by the Public Use Clause. 

*491 A court applying rational-basis review under 
the Public Use Clause should strike down a talcing 
that, by a clear showing, is intended to favor a par
ticular private party, with only incicl,ental or pre
textual public benefits, ji,lst as a court. applying ra
tional-basis review under the Equal Protection 
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Clause must strike down a government classifica
tion that is clearly intended to injure a p'"articular 
class of private parties, with only incidental or pre
textual public justifications. See Cleburne v. 
Cleburne Living Center, Inc., 473 U.S. 432, 
446-447, 450, 105 S.Ct. 3249, 87 L.Ed.2d 313 • 
(1985); Department of Agriculture v. Moreno, 413 
U.S. 528, 533-536, 93 S.Ct._ 2821, 37 L.Ed.2d 782 
(1973). As the trial court in this case was correct to 
observe: "Where the purpose [of a taking] is eco
nomic development and that development is to be 
carried out by private parties ·or private parties will 
be benefited, the cc:iurt must decide if the stated 
public purpose,economic advantage to a city sorely 
in need of it-i!i only incidental .to the penefits that 
will be confined on private parties of a develop
ment plan:' App. to Pet. -for Cert. 263. See also 
ante, at 2661-2662". 

A court confronted with a plausible accusation of 
impermissible favoritism to private parties should 
treat the objection as a serious one and review the 
record to see if it has merit, though with the pre
sumption that the government's actions were reas
onable and intended to serve a public purpose. 
Here, the trial court conducted a careful and extens
ive inquiry into "whether, in fact, the development 
plan is of primary benefit to ... the developer [i.e., 
Corcoran Jennison], and private businesses which 
may eventually locate in t~e p°ran area [e.g., Pfizer], 
and in that regard, only of incidental benefit to the 
city." App. to Pet. for Cert. 261. The trial court. 
considered testimony from government officials 
and corporate officers, id., .at 266-271; documentary 
evidence of communications between these parties, 
ibid.; respondents' awareness of New London's de
pressed economic condition and evidence corrobor
ating the validity of this concern, id:, at 272-273, 
278-279; the substantial commitment of public 
*492 funds by the State to the development project 
before most of the private beneficiaries :were 
known, id., at 276; evidence that respondents re
viewed a variety of development plans and chose a 
private developer from a group of applicants rather 
than picking out a particular transferee beforehand, 

id., at **2670 273, 278; and the fact that the other 
private beneficiaries of the project are still un
known because the office space proposed to be 
built has not yet been rented, id., at 278. 

The trial court concluded, based on these findings, 
that benefiting Pfizer was not "the primary motiva
tion or effect of this development plan"; instead, 
"the primary motivation for [respondents] was to 
take advantage of Pfizer's presence." Id., at 276. 
Likewise, the trial court concluded that "[t]here is 
notliing in the record to indicate that ... 
[respondents] were motivated by a desire to aid 
[other) particular _private entities." Id., at 278. See 
also ante, at 2661-2662. Even the . dissenting 
justices on the Connecticut Supreme Court agreed 
that respondents'• development plan was intended to 
revitalize the local economy, not to .serve the in
terests of Pfizer, Corcoran Jennison, or any other 
private party. 268 Conn. 1, 159, 843 A.2d 500, 595 
(2004) (Zarella, J'., concurring in part and dissent
ing in part). This case, then, survives the meaning
ful rational~basis review that in my view is required 
under the Public Use Clause. 

Petitioners and their amici argue that any taking 
justified by the promotion of economic develop
ment must be treated by the courts as per se invalid, 
or at least presumptively invalid. Petitioners over
state . .the need for such a rule, however, by ~aking 
the incorrect assumption that review under Berman 
and Midkiff imposes no meaningful judicial limits 
on the government's power to condemn any prop~ 
erty it ljkes. A broad per se rule or a strong pre
sumption o:f invalidity, furtheffi!ore, would prohibit 
a large number of government takings that have the 
purpose and expected effect of conferring substan
tial benefits on the public at large and so do not of
fend the Public Use Clause. 

*493 My agreement with the Court that a presump
tion of invalidity is not warranted° for economic de
velopment takings in general, or for the particular 
takings at issue in this case, does not foreclose the 
possibility that a more stringent standard of review 
than that announced in Berman and Midkiff might 
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be appropriate for a more narrowly. drawn category 
of takings. There may be private transfers in w.hich 
the risk of undetected impermissible favoritism .of 
private parties is so acute that a presumption 
(rebuttable or otherwise) of invalidity is warranted 
under the Public Use Clause. Cf. Eastern Enter
prises v. Apfel, 524 U.S. 498, 549-550, 118 S.Ct. 
2131, 141 L.Ed.2d 451 (1998) (KENNEDY, J., 
concurring ip judgment and dissenting in part) 
(heightened scrutiny for retroactive legislation un
der the Due Process Clause). This demanding level 
of scrutiny, however, is not required simply be
cause the purpose of the taking is economic devel
opment. 

This is not the occasion for conjecture as to what 
sort of cases might justify a more demanding stand
ard, but it is appropriate to undi,rscore aspects of 
the instant case that convince me no departure from 
Berman and Midkiff is appropriate here. This taking 
occurred in the context of a comprehensive devel
opment plan meant to address a s~ric;>Us citywide 
depression,- and the projected economic benefits of 
the project. cannot be characterized as de minimis. 
The identiti~s of most of the priyate beneficiaries 
were unknown a~ the time the city formulated its 
plqns. The city complied with elaborate procedural 
requirements that facilitate review of the record .and 
inquiry intci the city's purposes. In sum, while there 
may be categories of cases in which the transfers 
are so suspicious, or the procedures employed so 
pron~ to abuse, or the purported benefits are so 
trivial or implausible, that courts should presume an 
impermissil?le pr:ivate **2671 purpose, no such cir
cumstances are-present in this case. ; 

* * * 

For the foregoing reasons, I join m the Court's 
opinion. 

*494 Justice O'CONNOR, with whom THE CHIEF 
WSTICE, Justice SCALIA, and Justice THOMAS 
join, dissenting. 
Over two centuries ago,_just after th~ Bill of Rights 

wa54"atified, Justice Chase wrote: 

"An ACT ·of the Legislature (for I cannot call it a 
. law) contrary to the great first principles of the 
social compact, cannot be considered a rightful 
exercise of legislative authority . ... A few in
stances will suf:6ce to explain what I mean .... [A] 
law that tak~s.property from A. and gives it to B: 
It is against all reason and justice, for a people to 
entrust a Legislature with SUCH powers; and, 
therefore, it cannot be presumed that they have 
.done it." Calder v. Bull, 3 Dall. 386, 388, 1 L.Ed. 
648 (1798) (emphasis deleted). 

Today the Court abandons this long-held, basic lim
itation on government power. Under the banner of 
economic development, all private property is now 
vulnerable to being taken and transferred to another 
private owner, so long as it might be upgracled-i.e., 
given to an owner who will use it in a way that the 
legislature deems more beneficial- to the public-in 
the process. To reason, as the Court does, that the 
incidental public benefits resulting from ·the sub
sequent ordinary use of private property render eco
nomic development takings "for public use" is to 
wash out any distinction between private and public 
use ofproperty~and thereby effectively to delete the 
words "for public use" from the Takings Clause of 
the Fifth Amendment. Accordingly I respectfully 
dissent. 

I 

Petitioners are nine resident or investment owners 
of 15 homes in the Fort Trumbull neighborhood of 
New London, Connecticut. Petitioner Wilhelmina 
Dery, for example, lives in a house on Walbach 
Street that has been in her family for over 100 
years. She was born .in the house in 1918; her hus
band, petitioner ·Charles Dery, moved into the 
house when they married in J 946. Their son lives 
next door with *495 his family in the house he re
ceived as a wedding gift, and joins his parents in 
this suit. Two petitioners keep rental properties in 
the neighborhood. 
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In February 1_9.98, Pfizer Inc., the pharmaceuticals 
manufacturer, announced that it would build a glob
al research facility near the Fort Trumbull neigh
borhood. Two months later, New London's city 
council gave initial approval for the New London 
Development Corporation (NLDC) to prepare the 
development plan at issue here. The NLDC is a 
private, nonprofit corporation whose mission is to 
assist the city council in economic development 
planning. It is not elected by popular :vote, and _its 
directors and employees are privately appointed. 
Consistent with its mandate, the NLDC generated 
an ambitious plan for redeveloping 90 acres of Fort 
Trumbull in order to "complement the facility that 
Pfizer was planning to build, create jobs, increase 
tax and other revenues, encourage public access to 
and use of the city's waterfront, and eventually 
'build momentum' for the revitalization of the rest 
of the city." App. to Pet. for Cert. 5 .. 

Petitioners own properties in two of the plan's sev
en parcels-Parcel 3 and Parcel 4A. Under the plan, 
Parcel 3 is slated for the construction of research 
and office space as a market develops· for such 
space. It will also retain the existing Italian Dramat
ic Club (a private cultural organization) **2672 
though the homes of three plaintiffs in that parcel 
are to be demolished. Parcel 4A is slated, mysteri
ously, for" 'park support.' "Id., at 345-346. At or
al argument, counsel :for respondents conceded the 
vagueness of this proposed use, and offered that the 
parcel might eventually be used for parking. Tr. of 
Oral Arg. 36. 

To save their homes, petitioners sued New London 
and the NLDC, to. whom New London has deleg
ated eminent domain power. Petitioners maintain 
that the Fifth Amendment prohibits the NLDC from 
condemning their properties for the sake of an eco
nomic development plan. Petitioners are not hold
outs; .they do not seek increased compensation, and 
*496 none is opposed to new development in the 
area. Theirs is an objection in principle: They claim 
that the NLDC's propose~ use for their confiscated 
property is not a "public" one for purposes of the 

Fifth Amendment. While the government may take 
their homes_ to build a road or a railroad or to elim
inate a property use that harms the public, say peti
tioners, it cannot take their property for the private 
use of other·owners simply because the new owners 
may make more productive use of the property. 

II 

The Fifth ,Amendment to the Constitution, made ap
plicable to the States by the Fourteenth Amend
ment, provides that "private property [shall not] be 
taken for public use, without just compensation." 
When interpreting the Constitution, we begin with 
the unremarkable presumption that every word in 
the document has independent meaning, "that ·no 
word was unnecessarily used, or needlessly added." 
Wright v. United States, 302 U.S. 583, 588, 58 S.Ct. 
395, 82 L.Ed. 439 (1938). In keeping with that pre
sumption, we have read the Fifth AJ.11enclm.ent's lan
guage to impose two distinct conditions on the ex
ercise of eminent domain:· "[T]he taking must be 
for a 'public use' and 'just compensation' must be 
paid to the owner." Brown v. Legal Foundation of 
Wash., 538 U.S. 216, 231-232, 123 S.Ct. 1406, 155 
L.Ed.2d 376 (2003). 

These two limitations serve to protect "the security 
of Property," which Alexander Hamilton described 
to the Philadelphia Convention as one of the "great 
obj(ects] of Gov[emment]." 1 Records of the Fed
eral Convention of 1787, p. 302 (M. Farrand 
ed.1911). Together they· ensure stable property 
ownership by providing safeguards against excess
ive, unpredictable, or unfair use of the govern
ment's eminent dorriain power-particularly against 
those owners who, for whatever reasons, may be 
unable to protect themselves· in the political process 
against the majority's will. 

*497 While the Takings Clause presupposes that 
government can take private property without the 
owner's consent, the just compensation requirement 
spreads the cost of condemnations and thus 
"prevents the public from loading upon one indi-
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vidual more than his jusf share ·of the burdens of 
government." Monongahela Nav. Co. v. United 
States, 148 U.S. 312, 325, 13 S.Ct. 622, 37 L.Ed. 
463 (1893); see also Armstrong v. United States, 
364 U.S. 40, 49, 80 S.Ct. 1563, 4· L.Ed.2d 1554 
(1960). The public use requirement, in turn, im
poses a more basic limitation, circumscribing the 
very scope of the eminent domain power: Govern
ment may compel an individual to forfeit her prop
erty for the public's use, but not for the benefit of 
another private p_erson. This requirement promotes 
fairness as wefl as security. Cf. Tahoe-Sierra Pre
servation Council, Inc. v; Tahoe ;Regional Planning 
Agency, 535 U.S. 302, 336, 122 S.Ct. 1465, 152 
L.Ed.2d 517 (2002) ("The concepts of 'fairness and 
justice' ... underlie the Takings Clause"). 

**2673 Where is the line between "public" and 
"private" property use? We give considerable de
ference to legislatures' determinations about what 
governmental activities will advantage the public. 
But were the political branches the sole arbiters of 
the public-private distinc~ion, the Public Use 
Clause would amount to little more than hortatory 
fluff. An external, judicial check on _how the public 
use requirement i~. int~rpreted, however limited, is 
necessary if this constraint on government power is 
to retain any meaning. See Cincinnati v. Vester, 281 
U.S. 439, 446, 50 s.ct. 360, 74 L.Ed. 950 (1930) 
{"It is weli established that ... the question [ of] what 
is a public use is a judicial one"). 

Our cases have generally -identified three categories 
of.takings that comply with the public use require
ment, though if is in the nature of things that the 
boundaries between these categories· are not always 
firm. Two are relatively straightforward and uncon
troversial. First, the sovereign may transfer private 
property to public ownership-such as for a road, a 
hospital, or .a military base. See, e.g., *4980ld 
Dominion .Land Co. v. United States, 269 U.S. 55, 
46 S.Ct. 39, 70 L.Ed. 162 (1925);· Rindge Co. v. 
County of Los Angeles, 262 U.S. 700·, 43 S.Ct. 689, 
67 L.Ed. 1186 (1923). Second, the sovereign may 
transfer private property to private parties, often 

common carriers,. who make the property available 
for the public's use-such.as with a railroad, a public 
utility, or a stadium. See, e.g., National Railroad 
Passenger Corporqtion v. Boston & Maine Corp., 
503 U.S. 407, 112 S.Ct. 1394, 118 L.Ed.2d 52 
(1992); Mt. Vernon-Woodberry Cotton Duck Co. v. 

Alabama Inters~ate Power Co., 240 U.S. 30, 36 
s·.Ct. 234, 60 L.Ed. 507 (1916). But "public owner
ship" and "use-by-the-public" are sometimes too 
constricting and impractical ways to define the 
scope of the Public Use Clause. Thus we have al
lowed that, in certain circumstances and to meet 
certain exigencies, takings that serve a public pur
pose also satisfy the Constitution even if the prop
erty is destined for subsequent private use. See, 
e.g., Berman v. Parker, 348 U.S .. 26, 75 S.Ct. 98, 99 
L.Ed. 27 (1954); Hawaii Housing Authority v .. 
Midkiff, 467 U.S. 229, 104 S.Ct. 2321,. 81 'L.Ed.2d 
186 (1984). 

This case returns us. for the first time in ove_r 20 
years to the hard question of when a purportedly 
"public purpose" taking meets the public use re
quirement. It presents an issue of first impression: 
Are economic development takings constitutional? 
I would hold that they are not. We are guided by 
two precedents a~out the taking of real property by 
eminent domain. In Berman, we upheld takings 
within a blighted neighborhood of Washington, 
D.C. The neighborhood.had so deteriorated that, for 
example, 64.3% of its dwellings were beyond re
pair. 348 U.S., at 30, 75 S.Ct. 98. It had become 
burdened with "overcrowding of dwellings," "lack 
of adequate streets and alleys," and "lack of li_ght 
and air." Id., at 34, 75 S.Ct. 98. Congress had de
termined that the ne_ighborhood had become 
"injurious to the public health, safety, morals, and 
welfare" and that it was necessary to "eliminat[e] 
all such injurious conditions by employing all 
means necessary and appropriate for the purpose," 
including eminent domain. Id., at 28, 75 S.Ct. 98 
(internal quotation marks omitted). Mr. Berman's 
department sto_re was-not itself blighted. Having ap
proved *499 of Congress' decision to eliminate the 
harm to the public emanating from the blighted 
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neighborhood, however, we did n~t second-guess 
its decision to treat the neighborhood as a whole 
rather than lot-by-lot. Id., at ·34-35, 75 S.Ct. 98; see 
also Midkiff, 461 U.S., at 244, 104 S.Ct. 2321 ("[I]t 
is only the taking's purpose, **2674 and not its 
mechanics, that must pass scrutiny"). 

In Midkiff, we upheld a land condemnatioI). scheme 
in Hawaii whereby title in real property was·taken 
from lessors and transferred to lessees. At that time, 
the State and Federal Governments owned nearly 
49% of the State's land, and another 4 7% was in t:ie 
hands of only 72 private landowners. Concentration 
of land ownership was so dramatic that on the 
State's most urbanized island, Oahu, ·22 landowners 
owned 72.5% of the fee simple titles. Id., at 232, 
104 S.Ct. 2321. The Hawaii Legislature had con
cluded that the oligopoly in land ownership was 
"skewing the State's residential fee simple market, 
inflating land prices, and injuring the public tran
quility and welfare," and therefore enacted a con
demnation scheme for redistributing title. Ibid. 

In those decisions, we emphasized the importance 
of deferring to legislative judgments about public 
purpose. Because courts are ill equipped to evaluate 
the efficacy of proposed legislative. initiatives, we 
rejected as unworkable the idea of courts' " 
'deciding on what is and is not a governmental 
function and ... invalidating legislation on the basis 
of their view o~ that question at the moment of de
cision, a practice which has proved impracticable in 
other fields.' " Id., at 240-241, 104 S.Ct. 2321 
(quoting United States ex rel. TVA v. Welch, 327 
U.S. 546, 552, 66 S.Ct. 715, 90 L.Ed. 843 (1946)); 
see Berman, supra, at 32, 75 S.Ct: 98 ("[T]he legis
lature, p.ot the judiciary, is the main guardian of the 
public needs to be served by social legislation"); 
see also Lingle v. Chevron U.S.A. Inc., 544 U.S. 
528, 125 S.Ct. 2074, 161 L.Ed.2d 876 (2005). Like
wise, we recognized our inability to evaluate 
whether, in a given case, ~minent domai_n is a ne
cessary means by which to pursue the legislature's 
ends. Midkiff, supta, at 242, 104 S.Ct. 2321; Ber
man, supra, at 33, 75 S.Ct. 98. 

*50.0 Yet for all the emphasis on deference, Berman 
and Midkiff hewed to a bedrock principle without 
which our public use jurisprudence would collapse: 
''A purely private taking could not withstand the 
scrutiny of the public use requirement; it would 
serve no legitimate purpose of government and 
would thus be void." Midkiff, 467 U.S., at 245, 104 
S.Ct. 2321; id., at 241, 104 S.Ct. 2321 ("[T]he 
Court's cases have repeatedly stated that 'one per
son's property may not be taken for the benefit of 
another private person without a justifying public 
purpose, even t}:lough_ compensation be paid' " 
(quoting Thompson V. Consolidated Gas Util. 
Corp., 300 U.S. 55;·80, 57 S.Ct. 364, 81 L.Ed. 510 
(1937))); see also Missouri Pacific R. Co. v. Neb
raska, 164 U.S. 403, 417, 17 S.Ct. 130, 41 L.Ed. 
489 (1896). To protect that principle, those de
cisions reserved "a role for co1;1rts to play in review
ing a legislature's judgment of what constitutes a 
public use ... [though] the Court in Berman made 
clear that it is 'an extremely narrow' o:q.e." Midkiff, 
supra, at 240, 104 S.Ct. 2321 (quoting Berman, 
supra, at 32, 75 S.Ct. 98). 

The Court's 'holdings in Berman and Midkiff were 
true to the principle underlying the Public Use 
Clause. In both those cases, the extraordinary, ·pre
condemnation use of the targeted property inflicted 
affirmative harm on society-in Berman· through 
blight resulting from extreme poverty· and in 
Midkiff through oligopoly resulting from extreme 
wealth. And in both cases, the relevant legislative 
body had found 'that eliminating the existing prop
erty use was necessary to remedy the.harm. Ber
man, supra, at 28-29, 75 S.Ct. 98; Midkiff, supra, at 
232, 104 S.Ct. 2321. Thus .a public purpose was· 
realized when the harmful use was eliminated. Be
cause each taking directiy achieved a public bene
fit, it did not m~tter that the property was turned 
over to private use. Here, in **2675 contrast, Ney,, 
London does not claim that Susette Kelo's ai;id Wil
helmina Dery's well-maintained homes are the 
source of any social harm: Indeed, it could not so 
claim without adopting the absurd argument that 
any. single-family home that might be razed to make 
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way for an apartment building, or any church *501 
that might be replaced with a retail store, or .any 
small busihess that might be more lucrative if it 
were instead part of a national franchise, is inher
ently harmful to society and ·thus within the govern
ment's power to condemn. 

In moving away from .our decisions sanctioning the 
condemnat~on of harmful property· use, the Court 
today significantly expands the meaning of public 
use. It holds that the sovereign may take private 
property currently put to ordin11ry private use, and 
give it over for new, ordinary private use, so long 
as the n!!w use i!! predicted to generate some sec
ondary benefit for the- public-such as increased tax 
revenue, more jobs, maybe even esthetic pleasure. 
But nearly any lawful use of real private property 
can be said to generate some incidental benefit to 
the public. Thus, if predicted ( or even guaranteed) 
positive side effects are enough to re~der transfer 
from one private party to another constitutional, 
then the words "for public use" do not realistically 
exclude any takings, and thus do not exert any con
straint on the eminent domain power. 

There is a sense in which this troubling result fol
lows from errant language in Berman and Midkiff. 
In discussing whether takings within a blighted 
neighborhood were for a public use, Berman began 
by observing: "We deal, in other words, with what 
traditionally has been known as the police power." 
348 U.S., at 32, 75 S.Ct. 98. From there it declared 
that "[o]nce the object is within the authority of 
Congress, the right to realize it through the exercise 
of eminent domain is clear." Id., at 33, 75 S.Ct. 98. 
Following up, we said in Midkiff that "[t]he 'public 
use' requirement is coterminous with the scope of a 
sovereign's police powers." 467 U.S., at 240, 104 
S.Ct. 2321. This language was unnecessary to the 
specific holdings of those decisions. Berman and 
Midldff simply did not put such language to the 
constitutional test, because the takings in those 
cases were within the police power but also for 
"public use" for the reasons I have described. The 
case before us now demonstrates why, when decid-

ing if a taking's purpose is *502 constitutional, the 
police power and "public use" cannot always be 
equated. 

The Court protests that it does not sanction the bare 
transfer from A to B for B's benefit. It suggests two 
limitations on what can be taken after today's de
cision. First, it maintains a role fo~ courts in ferret
ing out takings whose sole purpose is to bestow a 
benefit ·on the private transferee-without detailing 
how courts are to conduct that complicated inquiry. 
Ante, at 2661-2662. For his part, Justice 
KENNEDY suggests that courts may divine illicit 
purp?se by a carefui review of the recor~ and the 
process by which a legislature arrived at the de
cision to take-without specifying what courts 
should look for in a case with different facts, how 
they will know if they have found it, and what to do 
if they do not. Ante, at 2669-2670 (concurring opin
ion). Whatever the details of Justice KENNEDY's 
as-yet-undisclosed test, it is difficult to envision 
anyone but the "stupid staff[er]" failing it. See Lu
cas v. SoutH Carolina Coastal Council, 505 U.S. 
1003, 1025-1029, n. 12, 112 S.Ct. 2886, 120 
L.Ed.2d 798 (1992). The trouble with economic de
velopment takings is that private benefit and incid
ental public benefit are, by definition, merged and 
mutually reinforcing. In this case, for example, any 
boon for Pfizer or the plan's develoJ?er is difficult to 
disaggregate from the. promised **2676 public 
gains in taxes and jobs. See App. to Pet. for Cert. 
275-277. 

Even if there were a practical way to isolate the 
motives· behind a given taking, the gesture toward a 
purpose test is theoretically flawed. If it is true that 
incidental public benefits from ~ew private use are 
enough to ensure the "public purpose" in a taking, 
why should it matter, as far as the Fifth Amend
ment is concerned, what inspired the taking in the 
first place? How much the government does or does 
not desire to benefit a favored private party has no 
bearing on whether an economic development tak
ing will or will not generate secondary benefif for 
the public. And whatever the reason for a given 
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condemnation, the effect is the same *503 from the 
constitutional perspective-private property is for
cibly relinquished to new private ownership. 

A second proposed limitation is implicit in the 
Court's opinion. The logic of today's decision is that 
eminent domain may only be used to upgrade-not 
downgrade-property. At best this makes the Public 
Use Clause redundant with the Due Process Clause, 
which already prohibits irrational government ac
tion. See lingle, 544 U.S. 528, 125 S.Ct. 2074. The 
Court rightfully admits, however, that ~he judi~iary 
cannot get bogged down in predictive judgments 
about whether the public wiil actually be better off 
after a property. transfer. In any event, this con
straint has n~ realistic import. For who among us 
can say she already makes the most productive or 
attractive possible use of her property? The specter 
of conde~ation hangs over all property. Nothing 
is to prevent the State from replacing any Motel 6 
with a Ritz-Carlton, any home with a shopping 
mall, or any· f~rrn with a factory. Cf. Bugryn v. 
Bristol, 63 Conn.App. 98, 774 A.2d 1042 (2001) 
(taking the homes and farm of four owners in their 
70's and 80's and giving it to an "industrial park"); 
99 Cents Only Stores v. Lancaster Redevelopment 
Agency, 237 F.Supp.2d 1123 (C.D.Cal.2001) 
(attempted taking of 99 Cents store to replace with 
a Costco); Poletown Neighborhood Council v. De
troit, 410 Mich. 616, 304 N.W.2d 455 (1981) 
(taking a working-class, immigr;mt community in 
Detrofr and giving; it to a General Motors assembly 
plant), overruled by County of Wayne v. Hathcock, 
471 Mich. 445, 684 N.'w.2d 765 (2004); Brief for 
Becket Fund for Religious Liberty as Amicus Curi
ae 4-11 (describing takings ofreligious institutions' 
properties); Institute for Justice, D. Berliner, Public 
Power, Private Gain: A Five-Year, State-by-State 
Report Examining the Abuse of Eminent Domain 
(2003) (collecting accounts of economic develop
ment takings). 

The Court also puts special emphasis on facts pecu
liar to this case: The NLDC's plan is the product of 
a relatively careful deliberative process; it proposes 

to use eminent domain*504 for a multipart, integ
rated plan rather than for isolated property transfer; 
it promises ah array of incidental benefits ( even es
thetic ones), not just increased tax .revenue; it 
comes on the heels of a legislative determination 
that New London is a depressed municipality. See, 
e.g., ante, at 2667 ("[A] one-to-one transfer of 
property, ex~cut~d outside the confines of an integ
rated development plan, is ;not presented in this 
case"). Justice E,:.ENNEDY, too, takes great comfort 
in these facts. Ante, at 26.70 ( concurring opinion). 
But none has legal significance to blunt the force of 
today's holding. If legislative prognostications 
about the secondary public benefits of a new use 
can legitimate a taking, there is nothing in the 
Court's rule or in Justice KENNEDY's gloss on that 
rule to prohibit property transfers generated with 
less care, that are less comprehensive, that happen 
to result from le~s elaborate process, whose **2677 
only projected advantage is the incidence of higher 
taxes, or that hope to transform an already prosper
ous city into an even more_prosperous one. 

Finally, in a coda, the Court suggests that property 
owners should turn to the States, who may or may 
not choose to impose appropriate limits on econom
ic development takings. Ante, at 2668. This is an 
abdication of our responsibility. States play many 
important. functions in our system of dual sover
eignty, but compensating for our refusal to enforce 
-properly the. Federal Constitution (and a provision 
meant to curtail state action; no less) is not among 
them. 

* * * 

It was possible after !3erman and Midkiff to imagine 
unconstitutional transfers from A to B. Those de
cisions endorsed government intervention when 
private·property use had veered to such an extreme 
that the public was suffering as a consequence. 
Today nearly all real property is susceptible to con
demnation on the Court's theory. In the prescient 
words of a dissenter from the infamous decision in 
Poletown, "[n]ow tha~ we have authorized local le-
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gislative *505 bodies-to decide that a different com
mercial or industrial use of property will produce 
greater public benefits than its present use, no 
homeowner's, merchant's or manufacturer's prop
erty, however productive or valuable to its owner, 
is immune from c·ondemnation for the benefit of 
other pfr'!ate interests that will put it to a 'higher' 
use." 410 Mich., at 644-645, 304 N.W.2d, at 464 
(opinion. of Fitzgerald, J.). This is why economic 
development takings "seriously jeopardiz(e] these
curity of all private property ownership." Id., at 
645, 304 N.W.2d, at 465 (Ryan, J., dissenting). 

Any property may now be taken for the benefit of 
another private party, but the fallout from this de
cision will not be random. The beneficiaries are 
likely to be those citizens with disproportionate in
fluence and power in the political process, includ
ing large corporations and development firms. As 
for the victims, the government now has license to 
transfer property from those with fewer resources to 
those with more. The Founders cannot have inten
ded this pervers~ result. "[T]hat alone is a just gov
ernment," wrote James Madison, "which impar
tially secures to every man, whatever. is his own. " 
For the National Gazette, Property (Mar. 27, 1792), 
reprinted in 14 Papers of James Madison 266 (R. 
Rutland et al. eds.1983). 

I would hold that the takings in both Parcel 3 and 
Parcel 4A are unconstitutional, reverse the judg
ment of the Supreme Court of Connecticut, and re
mand for further proceedings. 

Justice THOMAS, dissenting. 
Long ago, William Blackstone wrote that "the law 
of the land .... postpon~[s] even public nec1essity to 
the sacred and inviolable rights of private prop
erty." 1 Commentaries on the Laws of England 
134-135 (1765) (hereinafter Blackstone). The 
Framers ·embodied that principle in the Constitu
tion, ~llowing the government to take property not 
for "public necessity," but instead for "public use." 
Arndt. 5. *506 Defying this understanding, the 
Court replaces ·the Public Use Cl~use with a " 
'[P]ublic [P]urpose' " Clause, ante, at 2662-2663 

( or perhaps the "Diverse and Always Evolving 
Needs of Society" Clausl::, ante, at 2662 
(capitalization added)), a restriction· that is satisfied, 
the Court instructs, so long as the purpose is 
"legitimate" and the means "not irrational," ante, at 
2667 (internal quotation marks o,mitted). This de
ferential shift in phraseology enables the Court to 
hold, against all common sense, that a costly :urban
renewal project whose st.ated purpose· is a vague 
**2678 promise of new jobs and increased tax rev
enue, but which is also suspiciously agreeable to 
the Pfizer Corporation, is for. a "public use." 

I cannot agree. If such "economic development" 
takings are for a "public use," any taking is~ and the 
Court 'has erased. the Public Use Clause from our 
Constitution, as Justice O'CONNOR powerfully ar
gues in dissent. Ante, at 2671, 2675-2677. I do not 
believe that this Court can eliminate liberties ex
pressly enumerated in the Constitution and there
fore join her dissenting opinion. Regrettably, 
however, the Court's error runs· deeper than this. 
Today's decision is simply the latest in a string of 
our cases construing the Public Use Clause to be a 
virtual nullity, without the slightest nod to its ori
ginal meaning. In my view, the Public Use Clause, 
originally understciod, is a meaningful limit on the 
government's eminent domain power. Our cases 
have s~rayed from the Clause's original meaning, 
and I would reconsider them. 

I 

The Fifth Amendment provides: 

"No person shaH be held to answer fo~ a capital, 
or otherwise infamous crime, unless on a present
ment or indictment of a Grand Jury,_ except in 
cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of 
life or limb, nor shall be compelled in any *507 
criminal case to be· a witness against himself, nor 
be deprived of life, liberty, or property, without 
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due process of law; nor shall private property be 
taken for public use, wzthout just compensation." 
(Emphasis added.) 

It is the last of these liberties,. the Takings Clause, 
that is at. issue in this case. In my view, it is 
"imperative that the Court maintain absolute fidel
ity to" the Clause's express limit on the power of 
the government over the individual, no less than 
with0every other liberty expressly enumerated in the 
Fifth Amendment or the Bill of Rights more gener
ally. Shepardv. United States, 544 U.S. 13, 28, 125 
S.Ct. 1254, 1264, 161 L.Ed.2d 205 (2005) 
(THOMAS, J., concurring in part and concurring in 
judgment) (internal quotation marks omitted). 

Though one component of the protecti.on provided 
by the Takings Clause is that the government can 
take private property only if it provides "just com
pensation" for the taking, th:e Takings Clause also 
prohibits the government from taking property ex
cept "for public use." Were it otherwise, the Tak
ings Clause would either be meaningles~ or empty. 
If the Public Use Clause served no function other 
than to state that the government may take property 
through its eminent domatn power-for public or 
private uses-then it would be surplusage. See ante, 
at 2672 (O'CONNOR, l, dissenting); see also Mar
bury v. Madison, 1 Cranch 137, 174, 2 L.Ed. 60. 
(1803) ("It c;annot be presumed that any clause in 
the constitution is intended to be without effect"); 
Myers v. United States, 272 p.s. 52, 151, 47 S.Ct. 
21, 71 L.Ed. 160 (1926). Alternatively, the Clause 
could distinguish those takings that require com
pensatfon from tliose that do not. That interpreta
tion, however, "wpuld permit private property to be 
taken or appropriated for private use without any 
compensation whatever." Cole v. La Grange, 113 
U.S. 1, 8, 5 S.Ct. 416, 28 L.Ed. 896 (1885) 
(interpreting same language in the Missouri P~blic 
Use Clause). In other words, the Clause would re
quire the government to compensate for takings 
done "for public use," leaving it free to take prop
erty for purely private uses· without the payment of 
**2679 compensation.*508 This would contradict a 

bedrock principle well established by the time of 
the founding: that all takings required the payment 
of compensation. 1 Blackstone 135; 2 J. Kent, 
Commentaries on American Law 275 (1827) 
(hereinafter Kent); For th.e National Gaze.tte, Prop
erty (Mar. 27, 1792), in 14 Papers of James Madis
on 266, 267 (R. Rutland et al. eds.1983) (arguing 
that no property "shall be taken directly even for 
¥ublic use without indemnification ·to the owner"). 

Nl The Public Use Clause, like the Just Gompens
ation Clause, is therefore an express limit on the 
government's power of eminent domain. 

FNl. Some state constitutions ·at the time 
of the founding lacked just compensation 
clauses and took property even without 
providing compensation. See Lucas v. 
South Carolina Coastal Council, 505 U.S. 
1003, 1056-1057, 112 S.Ct. 2886, 120 
L.Ed.2d. 798 (1992) (Blackmun, J., dissent
ing).· The Framers of the Fifth Amendment 
apparently disagreed, for they expressly 
prohibited uncompensated takings, and the 
Fifth Amendment was not incorporated 
against the States until much later. See id., 
at 1028, n. 15, 112 S.Ct. 2886. 

The most natural reading of the Clause. is that it al
lows the government to take property only if the 
government owns, ·or the public has a legal right to 
use, the property, as opposed to taking it for any 
public purpose or necessity whatsoever. At the time 
of the founding, dictionaries primarily defined the 
_noun "use" as "[t]he act of employing any thing to 
any purpose." 2 S. Jo~nson, A Dictionary of the 
English Language 2194 (4th ed. 1773) (hereinafter 
Johnson). The term "use," moreover, "is from the 
Latin utor, which means 'to use, make use of, avail 
one's self of, employ, apply, enjoy, etc." J. Lewis, 
Law·ofEminent Domain§ 165, p. 224, n. 4 (1888) 
(hereinafter Lewis). When the government takes 
property and gives it to a private individual, and the 
public has no right to use the property, it strains 
language to say that the public is "employing" the 
property, regardless of the incidental I?enefits that 
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might accrue to the public from the private use. The 
term "public use," then, means that either the gov
ernment or its citizens as a whole must actually 
*509 "employ" the taken property. See id., at 223 
(reviewing founding-era dictionaries). 

Granted, another sense of the word "use" was 
broader in meaning, extending to "[c]onvenience" 
or "help," or "[q]ualities that make a thing· proper 
for any purpose." 2 Johnson 2194. Nevertheless, 
read in context, the term "public use" possesses the 
narrower .meaning. Elsewhere, the Constitution 
twice employs the word "use," both times in its nar
rower sense. Claeys, Public-Use Limitations and 
Natural Property Rights, 2004 Mich. St. L.Rev. 
877, 897 (~ereinafter Public.Use Limitations). Art
icle I, § 10, provides that "the net Produce of all 
Duties and Imposts, laid by any State on Imports or 
Exports, shall be for the Use of the Tre1;1sury of the 
United States," meaning the Treasury itself will 
control the taxes, not use it to any beneficial end. 
And Article I, § 8, grants Congress pqwer "[t]o 
raise and support Armies, but no Appropriation of 
Money to that Use shall be .for a loµger Term than 
two Years." Here again, "use" means "employed to 
raise and support Armies," not anything directed to 
achieving any military end. The same word in the 
Public Use Clause should be interpreted to have the 
same meaning;. 

Tellingly, the. phrase "public use" contrasts with the 
very different phrase "general Welfare" used else
where in the Constitution. See ibid. ("Congress 
shall have Power To ... provide for the common De
fence and general ·welfare of the United States"); 
preamble (Constitution established "to promote the 
general Welfare"). **2680 The Framers would have 
used some such broader· term -if they had meant the 
Public Use Clause to have a similarly sweeping 
scope. Other fo!lnding-era c],ocuments made the 
contrast be~een these two usag~s still more expli
cit. See Sales, Classical Republicanism and the 
Fifth Amendment's "Public Use" Requirement, 49 
Duke "L.J. 33.9, 367-368 .(1999) (hereinafter Sales) 
(noting contrast between, on the one.hand, the term 

"public use" used by 6 of the first 13 States and, on 
the other, *510 the terms "public exigencies" em
ployed in the Massachusetts Bill of Rights and the 
Northwest Ordinance, and the term "public neces
sity" used in the Vermont Constitution of 1786). 
The Constitution's text, in short, suggests that the 
Takings Clause authorizes the taking of property 
only if the public has a right to employ it, not if the 
public. realizes any conceivable benefit from the 
taking. 

The Constitution's cfommon-law· background rein
forces this understanding. The common law 
provided an express method of eliminating uses of 
land that adversely impacted the public welfare: 
nuisance law. Blackstone and Kent, for instance, 
both carefully distinguished the law of nuisance 
from the power of eminent domain. Compare I 
Blackstone i35 (noting government's power to take 
private property with compensation) with 3 id., at 
219 (noting action to remedy "public ... nuisances, 
which affect the public,. and are an annoyance to all 
the king's subjects"); see also 2 Kent 274-276 
(distinguishing the two). Blackstone rejected the 
idea that private property could be taken solely for 
purposes of any public benefit. "So great ... is the 
regard of the law for private property," he ex
plained, "that it will not authorize the least viola
tion of it; no, not ev.en for the general good of the 
whole community." 1 Blackstone 135. He contin
ued: "If a new road ... were to be made through the 
grounds of a private person, it mi~ht perhaps be ex
tensively beneficial ~o the public; but the law per
mits no man, or set of men, to do this without the 
consent of the owner of the land." Ibid. Only "by 
giying [the landowner] full indemnific~tion" could 
the government take property, and even then "[t]he 
public [was] now considered as an individu?l, treat-_ 
ing with an individual for an exchange." Ibid. 
When the public took property, in other words, it 
took it as an individual buying property from anoth
er typically would: for one's own use. Th~· Public 
Use Clause, in short, embodied the Framers' under
standing that property is a natural, fundamental 
right, prohibiting the government from "tak[ing] 
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property from A. and *511 giv[ing] it to B." Calder 
v. Bull, 3 Dall. 386, 388, 1 L.Ed. 648 (1798); see 
also Wilkinson v. Leland, 2 Pet. 627, 658, 7 L.Ed . 
. 542 (1829); Vanhorne's Lessee v. Dorrance, 2 Dall. 
304, 311, 1 L.Ed. 391 (C.C.D.Pa.1795). 

. The public purpose interpretation of the Pu~lic Use 
Clause also unnecessarily duplicates a similar in
quiry required by the Necessary and ],>roper Clause. 
The Takings Clause is a prohibition, not a grant of 
-p_ower: The Constitution does not expressly grant 
the Federal Government the power to take property 
for any public purpose whatsoever. Instead, the 
Government may take property only when- neces
sary and proper to. the exercise of an expressly enu
merated power. See Kohl v_ .. United States, 91 U.S. 
367, 371-372, 23 L.Ed. 449 (1876) (noting Federal 
Government's power under the Necessary and Prop
er Clause to take property "needed for forts, armor: 
ies, and arsenals, for navy-yards and light-houses, 
for custom-houses, post-offices, and court-houses, 
and for other public uses"). For a law to be within 
the Necessary and Proper Clause, as I have else
where explained, it roust bear an "obvious, simple, 
and direct relation" to an exercise **2681 of Con
gress' enumerated powers, Sabri v. Un.ited States, 
541 U.S. 600, 613, 124 s:ct. 1941, 158 L.Ed.2d 
891 (2004) (THOMAS, J., concurring in judgment), 
and it roust not "subvert basic principles of' ·consti
tutional design, Gonzales v. Raich, ~nte, 545 U.S., 
at 65, 125 S.Ct. 2195, 162 L.Ed.2d 1 (2005) 
(THOMAS, J., dissenting). In other words, a taking 
is permissible under the Necessary and Prope_r 
Clause only if it serv~s a yalid public purpose. In
terpreting the Public Use Clause likewise to limit 
the government· to take property only for suffi
ciently public purposes replicates this inquiry. If 
this is all the -Clause means, it is, once again, sur
plusage. See supra, at 2678. The Clause is thus 
most naturally read to concern-whether the property 
is used. by the public or the government, not wheth
er the pur_pose of the taking is legitimately public. 

II 

Early Am~rican eminent domain practice largely 
bears out this understanding of the Public Use 
Clause. This· practice *512 concerns state limits on 
eminent domain power, not the Fifth Amendment, 
since it was not until the late 19th century that the 
Federal Government began to use -the power of em
inent domain, and since the Takings Clause did not 
even arguably limit state power until after the pas
sage of the Fourteenth Amendment. See Note, The 
Public Use Limitation on Eminent Domain: An Ad
vance Requiem, 58 Yale L.J. 599, 599-600, and nn. 
3-4 (1949); Barron ex rel. Tiernan v. Mayor of Bal
timore, 7 Pet. 243, 250-251, 8 L.~d. 672 (1833) 
(holding the Takings Clause inapplicable to the 

States of its own force). Nevertheless, several early 
state constitutions at the time of the founding like
wise limited the power of eminent domain to 
"public uses." See Sales 367-369, and n. 137 
( emphasis deleted). Their practices therefore shed 
light on the original meanjng of the same words 
contained in th:e Public Use Clause. 

States employed the· eminent domain power to 
provide quintessentially public goods, such as pub
lic roads, toll roads, ferries, canals, railroads, and 
public parks. Lewis §§ 166, 168-171, 175, at 
227-228, 234-241, 243. Though use of the eminent 
domain power was sparse at the time of the found
ing, many States did have so-called Mill Acts, 
which authorized the owners of grist mills operated 
by water power to flood upstream lands with the 
·payment of compensation to the upstream landown
·er. See, e.g., id., § 178, at 245-246; Head v. Amo
skeag Mfg. Co., 113 U.S. 9, -16-19, and n. 2, 5 S.Ct. 
441, 28 L.Ed. 889 (1885). Those early grist mills 
"were regulated by law and compelled to serve the 
public for a stipulated toll and in regular order," 
and therefore were actually used by the public. 
Lewis § 178, at 246, and n. 3; see also Head, supra, 
at 18-19, 5 S.Ct. 441. They were common carriers
quasi-public entities. These were "public uses" in 
the fullest sense of the word, because the public 
could legally use and benefit from them equally. 
See Public Use Limitations 903 _(common-carrier 
status traditionally afforded to "private beneficiar-
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ies of a state franchise*513-or another form ofstate 
monopoly, or to companies that operated in condi
tions of natural monopoly"). 

To be sure, some early state legislatures tested the 
limits of their state-law eminent domain power. 
Some States enacted statutes allowing the taking of 
property for the purpose of building private roads. 
See Lewis § 167, at 230. These statutes were 
mixed; some required the private landowner to keep 
the road open to the public, and others did not. See 
id., § 167, at 230-234. Later in the 19th century, 
moreover, the Mill Acts were employed to grant 
rights to private manufacturing plants, in addition 
to grist mills that had common-**2682 carrier du
ties. See, e.g., M. Horwitz; The Trap.sformation of 
American Law 1780-1860, pp. 51-52 (1977). 

These early uses of the ei:ninent domain power are 
often cited as evidence for the proad "public pur-

• pose" interpretation of the Public Use Clause, see, 
e.g., ante, at 2662, n. 8 -(majority opinion); Brief for 
Respondents 30; Brief for American Planning Assn. 
et al. as· Amici Curiae 6-7, but in fact the constitu
tionality of these exercises of eminent domain 
power under state public use restrictions was a 
hotly contested que·stion .in state courts througl,J.out 
the 19th and into the 20th century.- Some courts 
construed those claµses to authorize takings for 
public purposes, but others adhered to the natural 
meaning of .'.'public use." FN2 As noted above, 
*514 the earliest Mill Acts were applied to entities 
with duties to remain open to the public, and their 
later extension is not deeply probative of whether 
that subsequent practice is consistent with the ori
ginal meaning of the Public Use Clause. See 
McIntyre v. Ohio Bfec_tions Comm'n, 514 U.S. 334, 
370, ll5 S.Ct. 1511, 131 L.Ed.2d "426 (1995) 
(THOMAS, J., concurring in judgment). At the 
time of the founding, "(b ]usiness corporations were 
only beginning to upset the old corporate model, in 
which the raison d'etre of chartered associations 
was their service to the public," Horwitz, supra, at 
49-50, so it was natural to those who framed the
first Public Use Clauses to think of mills as inlier-

ently public !'!ntities. The disagreement among state 
courts, and state legislatures'. attempts to circum
vent public use limits on their eminent domain 
power, cannot obscure that the Public Use Clause is 
most naturally read to authorize takings for ·public 
use only if the government or the public actually 
uses the taken property. 

FN2. Compare ante, at 2662, and n. 8 
(majority opinion) (noting that some state 
courts upheld the validity of applyip.g the 
Mill A<;:ts to private purposes a:nd arguing 
that the " 'use by the public' test" "eroded 
over time"), with, e.g., Ryerson v. Brown, 
35 Mich. 333, 338-339 (1877) (holding it 
"essential" to the constitutionality of a Mill 
Act "that the statute should require the use 
to be public in fact; in other words, that it 
should contain provisions entitling the 
public to accommodations"); Gaylord v . 
Sanitary Dist. of Chicago, 204 Ill. 576, 
581-584, 68 N.E. 522, 524 (1903) (same); 
Tyler v. Beacher, 44 Vt. 648, 652-656 
(1871) (same); Sadler v. Langham, 34 Ala. 
311, 332-334 (1859)_ (striking down taking 
for pureiy private road ~nd grist mill); 
Varner v. Martin, 21 W.Va. 534, 546-548, 
556°557, 566-567 (1883) (grist mill and 
private road had to be open to public for 
them to constitute public use); Harding v. 

Goodlett, 11 Tenn. 41, 3 Yer. 41, 53 
_(1832); Jacobs y. Clearview Water Supply 
Co., 220 Pa. 388, 393-395, 69 A. 870, 872 
(1908) (endorsing actual public use stand
ard); Minnesota Canal & Power Co. v. 
Koochiching Co., 97 Minn. 429, 449-451, 
107 N.W. 405, 413 (1906) (same); Ches
apeake Stone .Co. v. Moreland, 126 Ky. 
656, 663-667, 104 s.w. 762, 765 (1907) 
(same); Note, Public Use in Eminent Do
main, 21 N.Y.U.L.Q. Rev. 285, 286, and n. 
11 (1946) (call~ng the actual P.Ublic use 
standard the "majority view" and citing 
other cases). 
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III 

Our current Public Use Cla1,1se jurisprudence, as the 
Court notes, has rejected this natural reading of the 
Clause. Ante, at 2662-2664. The Court adopted its 
modem reading blindly, with little discussion of the 
Clause's history and original meaning, in two dis
tinct lines of· c.l.ses: frrst, in cases adopting the 
"public purpose" interpretation of the Clause, and 
second, in cases deferring to legislatures' judgments 
regarding what constitutes a valid public _purpose. 
Those questionable cases converged in the bound
lessly broad and deferential *515 conception of 
"public use" adopted by this Court in Bermpn v. 
Parker, 348 U.S. 26, 75 S.'Ct. 98, 99 L.Ed. 27 
(1954), and **2683Hawaii Housing Authority v. 
Midkiff, 467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 
186 (1984), cases that take ~enter stage in the 
Court's opinion. See ante, 2663-2664. The weak
ness of those two lines of cases, and consequently 
Berman and Midkiff, fatally undermines the doctrin
al foundations of the Court's decision. Today's 
questionable application of these cases is further 
proof that the "public purpose" standard is not sus
ceptible of principled .application. This Court's reli-

• ance by rote on this standard is ill advised and 
should be reconsidered. 

A 

As the Court notes, the "public purpose" interpreta
tion of the Public Use Clause stems from Fallbrook 
Irrigation Dist. v. Bradley, 164 U.S. 112, 161-162, 
17 S.Ct. 56, 41 L.Ed. 369 (1896). Ante, at 
2662-2663. The issue in Bradley was whether a 
condemnation for purposes of constructing an irrig
ation ditch was for a public use. 164 U.S., at 161, 
17 S.Ct. 56. This was a public use, Justice Peckham 
declared for the Court, because "[t]o irrigate and 
thus to bring into possible cultivation these large 
masses of otherwise worthless lands would seem to 
be a public purpose and a matter of l?ublic interest, 
not confined to landowners, or eve11 to any one sec
tion of the State." Ibid. That broad statement was 
dictum, for the law under revi~w also provided that 

"[a]ll .landowners in the district.have the right to a 
proportionate share of the water." Id., at 162, 17 
S.Ct. 56. Thus, the "public" did have th_e right to 
use the irrigation ditch because all similarly situ
ated members of the public-those who owned lands 
irrigated by the ditch-had _a right to use it. The 
Court cited no authority for its dictum, and did not 
discuss either the Public Use Clause's original 
meaning or the numerous authorities that had adop
ted the "actual use" test (though it at least acknow
ledged the conflict of authority in state courts, see 
id., at 158, 17 S.Ct. 56; supra, at 2682, and n. 2). 
Instead, the -Court reasoned that "[t]he use must be 
regarded as a public use, or else it would seem to 
follow that no general*516 scheme of irrigation can 
be formed or carried into effect." Bradley, supra, ·at 
160-161, 17 S.Ct. 56. This is no statement of con
stitutional principle: Whatever the utility of irriga
tion districts or the merits of the Court's view that 
another rule would be "impractical given. the di
verse and always evolving needs of society," ante, 
at 2662, the Constitution does not embody those 
policy preferences any more than it "enact [s] Mr. 
Herbert Spencer's Soci~l Statics." Lochner v. New 
York, 198 U.S. 45, 75, 25 S.Ct. 539, 49 L.Ed. 937 
(1905) (Holmes, J., dissenting); but see id., at 
58-62, 25 S.Ct. 539 (Peckham, J., for the Court). 

This Court's cases followed Bradley's test with little 
analysis. In. Clark v. N,ash, 198 U.S. 361, 25 S.Ct. 
676, 49 L.Ed. 1085 (1905) (Peckham, J., for the 
Court), this Court relied on little more tha!l a cita
tion to Bradley in upholding another condemnation 
for the purpose of laying an irrigation ditch. 198 
U.S., at 369-370, 25 S.Ct. 676. As in Bradley, use 
of the "public purpose" tes.t was unnecessary to the 
result the Court reacl_led. The government con
demned the irrigation ditch for th~ purpose of en
suring access to water in which "[ o ]ther land own
ers adjoining the defendant in error ... might share," 
198 U.S., at 370, 25 S.Ct. 676, and therefore Clark 
also involved a condemnation for the purpose of 
ensuring access to a resource to which similarly 
situated members of the public had a legal right of 
access. Likewise, in Strickley v. Highland Boy Gold 
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Mining Co., ·200 U.S. 527, 26 S.Ct. 301, 50 L.Ed. 
581 (1906), the Court upheld a condemnation estab
lishing an aerial ~ght-of-way for a ·bucket line oper
ated by a mining company, relying on little more 
than Clark, see **1684Strickley, supra, at 531, 26 
S.Ct. 301. This case, too, could have been disposed 
of on the narrower ground that "the plaintiff [was] a 
carrier for itself and others," 200 U.S., at 531-532, 
26 S.Ct. 301, and therefore that the bucket line was 
legally open to the public. Instead, the Court unne
cessarily rested its decision on the "inadequacy of 
use by the general public as a universal test." Id., at 
531, 26 S.Ct. 30 l. This Court's cases quickly incor
porated the public purpose stan~~rd set forth in 
Clark and Siriclcley by barren citation. See, *517 
e.g., Rindge Co. v. County of Los Angeles, 262 U.S. 
700, 707, 43 S.Ct. 689, 67 L.Ed·. 1186 (1923); 
Block v. Hirsh, 256 U.S. 135, 155, 41 S.Ct. 458, 65 
L.Ed. 865 (1921); Mt. Vernon-Woodberry Cotton 
Duck Co. v. Alabama Interstate Power Co., 240 
U.S. 30, 32, 36 S.Ct. 234, 60 L.Ed. 507 (1916); 
O'Neill v. Leamer, 239 U.S. 244, 253, 36 S.Ct. 54, 
60 L.Ed. 249 (1915). 

B 

A second line of this Court's cas¢s also deviateµ 
from the Public Use Clause's original meaning by 
allowing legislatures to define the scope of valid 
"public uses." United States v. Gettysburg Electric 
R. Co., 160 U.S. 668, 16 S.Ct. 427, 40 L.Ed. 576 
(1896), involved the question whether Congress' 
decision to condemn certain private land for the 
purpose of building battlefield memorials at Gettys
burg, Pennsylvania, was for a· public use. Id., at 
679-680, 16 S.Ct. 427. Since the Federal Govern
ment was to use the lands in question, id., at 682, 
16 S.Ct. 427; there is no doubt that it was a public 
use under any reasonable standard. Nonetheless, the 
Court, sp_eaking through Justice Peckham, declared 
that "when the legislature has declared the use or 
purpose to be a public one, its judgment will be re
spected by the courts, unless the use be palpably 
without reasonable foundation." Id., at 680, 16· 
S·.Ct. 427. As it had with the "public purpose" 

dictum in Bradley, the Court quickly incorporated 
this dictum into its Public Use Clause cases with 
little discussion. See, e.g., United States ex rel. TVA 
v. Welch, 327 U.S. 546, 552, 66 S.Ct. 715, 90 L.Ed. 
843 (1946); Old Dominion Land Co. v. United 
States, 269 U.S. 55, 66, 46 S.Ct. 39, 70 L.Ed. 162 
(1925). 

Th~re is no justification, however, for affording al
most insurmountable deference to legislative con
clusions that a ·use serves a "public use." To begin 
with, a court ow~s no deference to a legislature's 
judgment concerning the quintessentially legal 
question of whether the government owns, or the 
public has a legal right to use, the taken property. 
Even under the "public purpose" interpretation, 
moreover, it "is most implausible that the Framers 
intended to defer to legislatures as to what satisfies 
the Public Use Clause_, uniquely *518 among all the 
express provisions of the Bill of Rights. We would 
not defer to a legislature's determination of the vari
ous circumstances that establish, for example, when 
a search of a home would be reasonable, see, e.g., 
Payion v. New York, 445 U.S. 573, 589-590, 100 
S.Ct. 1371, 63 L.Ed.2d. 639 (1980), or when a con
victed double-murderer may be shackled during a 
sentencing proceeding without on-the-record find
ings, see Deck v. Missouri, 544 U.S. 622, "125 S.Ct. 
2007, 161 .L.Ed.2d 953 (2005), or when state law 
creates a property interest protected by the Due 
Process Clause, see, e.g., Castle Rock v. Gonzales, 
post, 545 U.S. 748, 125 S.Ct. 2796, 162 L.Ed.2d 
658, 2005 WL 1499788 (2005); Board of "Regents 
of State Colleges v. Roth, 408 U.S. 564, 576, 92 
S.Ct. 2701, 33 L.Ed.2o 548 (1972); Goldberg V. 

Kelly, 397 U.S. 254, 262-263, 90 S.Ct. 1011, 25 
L.Ed.2d 287 (1970). 

Still worse, it is backwards to adopt a searching 
standard of constitutional review for nontraditional 
property interes\s, such as welfare benefits, see, 
e.g.! Goldberg, supra, **2685 while deferring to the 
legislature's determination as t<;> what· cop.stitutes a 
public use when it exercises the power of eminent 
domain, and thereby invades individuals' traditional 
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rights in real property. The Court has elsewhere re
cognized "the overriding respect for the sanctity of 
the home that has been embedded in our traditions 
since the origins of the Republic," Payton, supra, at 
601, 100 S.Ct. 1371, when the issue is only whether 
the government may search a home. Yet today the 
Court tells us that we are not to "second-guess the 
City's considered judgments," ante, at 2668, when . 
the issue is, instead, whether the government may 
take the infinitely more intrusive step of tearing 
down petitioners' homes. Something has gone seri
ously awry with this Court's interpretation of the 
Constitution. Though citizens are safe from the 
government in their homes, the homes themselves 
are not. Once one accepts, as the Court at least 
nominally does, ante, at 2661, that the Public Use 
Clause is a limit on the eminent do~ain power of 
the Federal Government and the States, there is no 
justification for the almost complete deference it 
grants to legislatures as to -what satisfies it. 

*519 C 

These two misguided ~ines of precedent converged 
in Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99 
L.Ed. 27 (1954), and Hawaii Housing Auth9rity v. 
Midkiff, 467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 
186 (1984). Relying on those lines of cases, the 
Court in Berman and Midkyf upheld condemnations 
for the purposes of slum clearance and land redistri
bution, respectively. "Subject to specific constitu
tional limitations," Berman proclaimed, "when the 
legislature has spoken, the public interest has been 
qeclared in terms well-nigh conciusive. In such 
cases the legislature, not the judiciary, is the main 
guardian of ~he public needs to be served by social 
legislation." 348 U.S., at 32, 75 S.Ct. 98. That reas
oning was question begging, since the question to 
be decided was whether the· "specific constitutional 
limitatioI)." of the Public Use Clause prevented the 
taking of the appellant's ( concededly 
"nonblighted") department store. Id., at 31, 34, 75 
S.Ct. 98. Berman also appeared to reason that any 
exercise by Congress of an enumerated power (in 
this case, its plenary power over the District of 

Columbia) was per se a "public use" under the Fifth 
Amendment. Id., at 33, 75 S.Ct. 98. But the very 
point of the Public Use Clau.se is to limit that 
power. See supra, at 2679. 

More fundamentall}:', Berman and Jvfidlcyf erred by 
equating the eminent domain power with the police 
power of States. See Midkiff, supra, at 240, 104 
S.Ct. 2321 ("The 'public use' requirement is ... co
terminous with the· scope of a sovereign's police 
powers"); Berman, supra, at 32_, 75 S.Ct. 98. Tradi
tional uses of that regulatory power, such as the 
power to abate a nuisance, required no compensa
tion whatsqever, see Mug/er v. Kansas, 123 U.S. 
623, 668-669, 8 S.Ct. 273, 31 L.Ed. 205 (1887), in 
sharp contrast to the takings power, which has al
ways required compensation, see supra, at 2679·, 
and n. 1. The question whether the State can take 
p~operty using the power of eminent domain is 
therefore distinct from the question whether it can 
regulate property pursuant to the police power. See, 
e.g., Lucas v. South Carolina Coastal Council, 505 
U.S. 1003, .1014, 112 S.Ct. 2886, 120 L.Ed.2d 798 
(1992); *520Mugler, supra, at 668-669, 8 S.Ct. 
273. In Berman, for example, if the slums at issue 
were truly "blighted," then state nuisance law, see, 
e.g., supra, at 2680; Lucas, supra, at 1029, 112 
S.Ct. 2886, not the power of eminent domain, 
would provide the appropriate remedy. To construe 
the Public Use Clause to overlap**2686 with the 
States' police power conflates these two categories. 
FN3 

FN3. Some States also promoted the aliens 
ability of property by abolishing the feudal 
"quit rent" syste1+1, i.e., long-term leas.es 
under which the proprietor reserved to 
himself the right to perpetual _payment of 
rents from his tenant. See Vance, The 
Quest for Tenure in the United States, 33 
Yale L.J. 248, 256-257, 260-263 (1923). In 
Hawaii Housing Authority v. Midkiff, 467 
U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 186 
(1984), the Court cited those state policies 
favoring the alienability of land as evid-
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ence that the government's eminent domain 
power ·was similarly expansive, see id., at 
241-242, and n. 5, 104 S.Ct. 2321. But 
they were _uses of the States' regulatory 
power, not the takings power, and there
fore were irrelevant to the issue in Midkiff. 
This mismatch underscores the error of 
conflating a State's regulatory power with 

_its taking power. 

The "public purpose" test applied by Berman and 
Midkiff also • cannot be applied in principled man
ner. "When we depart from the natural import of 
the term 'public use,' and substitute· for the simple 
idea of a public possession and occupation, that of 
public utility, public interest, common benefit, gen
eral advantage or convenience ... we are afloat 
without any certain principle to guide us." Blood
good v. Mo.hawk & Hudson R. Co., 18 Wend. 9, 
60-61 (N.Y.1837) (opinion of Tracy, Sen.). Once 
one permits ta1<-ings for public purposes in addition 
to public uses, no coherent principle limits what 
could constitute a valid public use-at least, none 
beyond Justice O'CONNOR's (entirely proper) ap
peal to the text of the Constitution itself. See ante, 
at 2671, 2675-2.677 (dissenting opinion). I share the 
Court's skepticism about a public use standard that 
requires courts to second-guess the policy .yisdom 
of public wo·i-ks projects. Ante, at 2666-2668. The 
"public purpose" standard this Court has ad9pted, 
however, demands the use of such judgment, for the 
Court concedes that the Public Use Clause would 
forbid a purely private taking. *521 Ante, at 
2661-2662. It is difficult to imagiD;~ how a court 
could find that a taking was purely private except 
by determining that the taking did not, in fact, ra
tionally advance the public intere~t. Cf. ante, at 
2675-2676 (O'CONNOR, J., dissenting) (noting the 
complicated inquiry the Court's test requires). The 
Court is therefore wrong to criticize the "actual 
use" test as "difficult to administer." Ante, at 2662. 
It is far easier to analyze whether the government 
owns or the public has a legal right to use the taken 
property than to ask whether the taking has a 
"purely private purpose" -unless the Court means to 

eliminate public use scrutiny of takings entirely. 
Ante, at 2661-2662, 2667-2668. Obliterating a pro
vision of the Constitution, of course, guarantees 
that it will not be misapplied. 

For all these reasons, I would revisit our Public Use 
Clause cases and consider returning to the original 
meaning of the Public Use Clause: that th~ govern
ment may take property only if it actually uses or 
gives the public a legal right to use the property. 

IV 

The consequences of today's decision are not diffi
cult to predict, and promise to be harmful. So
called "urban renewal" programs provide some 
compensation for the properties they take, but no 
compensation is possible for tp.e subjective value of 
these lands to the individuals displaced and the in
dignity inflicted by uprooting them from their 
homes. Allowing the government to take property 
solely for public purpo~es is bad ~nough, but ex
tending the concept of public purpose to encompass 
any economically beneficial goal guarantees that 
these losses will fall .disproportionately on poor 
**2.687 communities. Those communities are not 
only systematically less likely to put their lands to 
the highest and best social use, but are also the least 
politically powerful. If ever there were justification 
for intrusive judicial review of constitutional provi
sions _that protect "discrete and insular minorities," 
*522United States v. Carolene Products Co., 304 
U.S. 144, 152, n. 4, 58 S.Ct. 778, 82 L.Ed. 1234 
(1938), surely that principle w·oufd apply with great 
force to the powerless groups and individuals the 
Public Use Clause protects. The deferential stand
ard this Court has adopted for the Public Use 
Clause is therefore deeply perverse. It encourages 
"those citizens with .disproportionate influence and 
power in the political process, including large cor
porations and development firms," to victimize the 
weak. Ante, at 2677 (O'CONNOR, J., dissenting). 

Those incentives have made the legacy. of this 
Court's "pubiic purpose" test an unhappy one. In 
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the 1950's, no doubt emboldened in part by the ex
pansive understanding of "public use" this Court 
adopted in Berman, cities "rushed to draw plans" 
for downtown development. B.-Frieden & L. Saga
lyn, -Downtown, Inc. How America Rebuilds Cities 
17 "(1989). "Of all the families displaced by urban 
renewal from 1949 through 1963, 63 percent of 
those whose race was known were nonwhite, and ·of 
these families, 56 percent of nonwhites and 38 per
cent of whites had incomes low enough to qualify 
for public housing, w}?.ich, however, was seldom 
available to them." Id., at 28, 75 S.Ct. 98. Public 
works projects in the 1950's and 1960's destroyed 
predominantly . minority communities in St. ·Paul, 
Minnesota, and Baltimore, Maryland. Id., at 28-29, 
75 S.Ct. 98. In "1981, urban planners in Detroit, 
Michigan, uprooted the largely "lower-income and 
elderly" Poletown neighborhood for the benefit of 
the General Motors Corporation. J. Wylie, Po
letown: Community Betrayed 58 (1989). Urban re
newal projects have long been associated with t_he 
displacement of blacks; "[i]n cities across the coun
try, urban renewal came to be known as 'Negro re
moval.' "Pritchett, The "Public Menace" of Blight: 
Urban Renewal and the Private Uses of Eminent 
Domain, 21 Yale L. & Pol'y Rev. 1, 47 (2003). 
Over 97 percent of the individuals forcibly removed 
from their homes by the "slum-clearance" project 
upheld by this Court in Berman were black. 348 
U.S., at 30, 75 S.Ct. 98. Regrettably, the predictable 
consequence of the Court's. decision will be to_ ex
acerbate these effects. 

*523 * * * 

The Court _relies almost exclusively on this Court's 
prior cases to derive today's far-reaching, and dan
gerous, result. Sey ante, at 2662-2664. But the prin
ciples this Court should employ to dispose of this 
case are found inlthe Public Use Clause itself, not 
in Justice Peckham's ~igh opinion of reclamation 
laws, see supra, at 2683. When faced with a clash 
of constitutional principle and a line .of unreasoned 
cases wholly divorced from the text, history, and 
structure·of our_founding document, we should not 

hesitate to ~esolve the tension in favor of the Con
stitution's original meaning. For the reasons I have 
given, an4 for the reasons given in Justice 
O'CONNOR's dissent, the conflict of principle 
raised by this boundless use of the eminent domain 
power should be resolved in petitioners' favor. I 
would reverse the judgment of the·C01:mecticut Su
preme Court. 

U.S.Conn.,2005. 
Kelo v. City ofNew London, Conn. 
545 U.S. 469, 125 S.Ct. 2655, 60 ERC 1769, 162 
L.Ed.2d 439, 73 USLW 4552, 35 Envtl. L. Rep. 
20,134, 05 Cal: Daily Qp. $erv, 5466, 2005 Daily 
Journal D.A.R. 7475, 18 Fla. L. Weekly Fed. S 437, 
10 A.L.R. Fed. 2d 733 

END OF DOCUMENT 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Presidential Documents 

Executive Order 13406 of June 23, 2006 

Protecting the P_roperty Rights of the American People 

By the auth9rity vested in me as President by the Constitution and the 
laws of the· United States of America, and to strengthen the rights of the 
American people against the taking of their private property, it is hereby 
ordered as follows: 

Section 1. Policy. It is the policy of the United States to protect the rights 
of Americans to their private property, including by limiting the taking 
of private property by the Federal Government to situations in which the 
taking is for public use, with just compensation, and for the purpose of 
benefiting the general public and not merely for the purpose of advancing 
the economic interest of private parties to be given ownership or use of 
the property taken. 

Sec. 2. Implementation. (a) The Attorney General shall: 
(i) issue instructions to the heads of departments and agencies to implement 

the policy set forth in section 1 of this order; and 

(ii) monitor takings by departments and agencies for compliance with 
the policy set forth in section 1 of this order. 
(b) Heads of departments and agencies shall, to the extent permitted by 
law: 

(i) comply with instructions issued under subsection (a)(i); and 

(ii) provide to the Attorney General such information as the Attorney 
General determines necessary to carry out subsection (a)(ii). 
Sec. 3. Specific Exclusions. Nothing in this order shall be construed to 
prohibit a taking. of private property by the Federal Government, that other
wise compli!3s with applicable law, for the purpose of: 

(a) public ownership or exclusive use of the property by the public, 
_such as for a public medical facility, roadway, park, forest, governmental 
office building, or military reservation; 

(b) projects designated for public, common carrier, public transportation, 
or public utility use, including those for which a fee is assessed, that 
serve the general public and are subject to regulation by a governmental 
entity; 

(c) conveying the property to a nongovernmental entity, such as a tele
communications or transportation common carrier, that makes the property 
available for use by the general public as of right; 

(d) preventing or mitigating a harmful use of land that constitutes a 
threat to public health, safety, or the environment; 

(e) acquiring abandoned property; 

(f) quieting title to real property; 

(g) acquiring ownership or use by a public utility; 

(h) facilitating the disposal or exchange of Federal property; or 

(i) meeting military, law enforcement, public safety, public transportation, 
or public health emergencies. 
Sec. 4. General Provisions. (a) This order shall be implemented consistent 
with applicable law and subject to the availability of appropriations. 

(b) Nothing in this order shall be construed to impair or otherwise affect: 
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(i) authority granted by law to a department or agency or the head thereof; 
or 

(ii) functions of the Director of the Office of Management and Budget 
relating to budget, administrative, or legislative proposals. 

(c) This order shall be implemented in a manner consistent with Executive 
Order 12630 of March 15, 1988. 

(d) This order is not intended to, and does not, create any right or 
benefit, substantive or procedural, enforceable at law or in equity against 
the United States, its departments, agencies, entities, officers, employees, 
or agents, or any other person. 

THE WHITE HOUSE, 
June 23, 2006. 
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Congressional Activities: 

Proposed Bills and Resolutions, and Hearings and Testimony 

• Sept. 20, 2005 Statement of Mr. Hilary 0. Shelton, Director, NAACP 
Washington Bureau, Before the Senate Judiciary Committee, "The Kela 
Decision: Investigating Takings of Homes and other Private Property" 

• Proposed Bill: H.R. 1433, Private Property Rights Protection Act of 2011, 
introduced April 12, 2011 

• Hearing: Private Property Rights Protection Act of 2011: Hearing on H.R. 
1433, held April 12, 2011 • 

• P[oposed Resolution: H.Res. 329, llih Congress, introduced June 23, 2011 
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< Return To Hearing 
Testimony of 

Hilary O. Shelton 

STATEMENT OF MR. HILARY 0. SHELTON 
DIRECTOR 
NAACP WASHINGTON BUREAU 

Director 
NAACP Washington Bureau 

September 20, 2005 

BEFORE THE SENATE JUDICIARY COMMITTEE 

"The Keio Decision: Investigating Takings of Homes and other Private Property" 

September 20, 2005 

Thank you, Chairman Specter, Ranking· Member Leahy and ladies and gentlemen of the panel for inviting me 
here today to talk about property rights in a post-Keio world. 

My name is Hilary Shelton and I am the Director of the Washington Bureau for the National Association for 
the Advancement of Colored People, our Nation's oldest, largest and most widely recognized civil rights 
organization. We currently have more than 2,200 units in every state in our country. 

Given our Nation's sorry history of racism, bigotry, and a basic disregard on the part of many elected 
officials to the concerns and rights of racial and ethnic minority Americans, it should come as no surprise 
that the NAACP was very disappointed by the Keio decision. In fact, We were one of several groups to file an 
Amicus Brief with the Supreme_ Court in support of the New London, Connecticut homeowners. 

Racial and ethnic minorities are not just affected more often by the exercise of eminent domain power, but 
they are almost always affected differently and more profoundly. The expansion of eminent domain to allow 
the government or its designee to take property simply by asserting that it can put the property to a higher 
use will systemical_ly sanction transfers from those with less resources to those with more. 

The history of eminent domain is rife with abuse specifica·lly targeting minority neighborhoods. Indeed, the 
displacement of African Americans and urban renewal projects are so intertwined that "urban renewal" was 
often referred to as "Black Removal." The vast disparities of African Americans or other racial or ethnic 
minorities that have been removed from their homes due to eminent domain actions are well documented. 

A 2004 study estimated that 1,600 African American neighborhoods were destroyed by municipal projects in 
Los Angeles . In San Jose, California, 95% of the properties targeted for·economic redevelopment are 
Hispanic or Asian-owned, despite the fact that only 30% of businesses in that area are owned by racial or 
ethnic minorities . In Mt. Holly Township, New Jersey, officials have targeted for economic redevelopment a 
neighborhood in which the percentage of African American residents, 44%, is twice that of the entire 
township and nearly triple that of Burlington County. Lastly, according to a 1989 study 90% of the 10,000 
families displaced by highway projects in Baltimore were African-Americans. For the committee's 
information, I am attaching to this testimony a document that outlines some of the higher-profile current 
eminent domain cases involving African Ameri~ans·. 

The motives behind the disparities are varied. Many of the studies I mentioned in the previous paragraph 
contend that the goal of many of these displacements is to segregate and maintain the isolation of poor, 
minority and otherwise outcast populations. Furthermore, condemnations in low-income or predominantly 
minority neighborhoods are often easier to accomplish because these groups are less likely, or often unable, 
to contest the action either pqlitically or in the courts. 

Lastly, municipalities often look for areas with low property values when deciding where to pursue 
redevelopment projects because it costs the condemning authority less and thus the state or local 
government gains more, financially, when they replace c1reas with low property values with those with 

http:/ !judiciary .senate.gov/hearings/testimony .cfm ?renderforprint= 1&id=e655f9e2809e547 ... 6/28/2011 
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higher values. Thus, even if you dismiss all other motivations, allowing municipalities to pursue eminent 
domain for private development as was upheld b"y the US Supreme Court in Keio will clearly have a 
disparate impact on African Americans and other racial and ethnic minorities. 

As I said at the beginning of my testimony, not qnly are African Americans and other racial and ethnic 
minorities more likely to be subject to eminent domain, but the negative impact of these takings on these 
men, women and families is much greater. 

First, the term "just compensation", when used in eminent domain cases, is almost always a misnomer. The 
fact that·a particular· property is identified and designated for "economic development" almost certainly 
means that the market is currently undervaluing that property or that the property has some "trapped" 
value that the market is not yet recognizing. • 

Morepver, when an area is taken for "economic development," low-income families are driven out of their 
neighborhoods and find that they cannot afford to live in the "revitalized" communities; the remaining 
"affordable" housing in the area is -almost certain to become less so. When the goal is to increase the area's 
tax base, it only makes sense that the ·previous low-income residents will not be able to remain in the area. 
This is oorne out not only by common s·ense, but also by statistics: one study for the mid-l980's showed 
.that 86% of those relocated by an exercise of the eminent domain power were paying more rent at their 
new residences, with the median rent almost doubling . 

t 
Furthermore, to the extent that such exercise of the takings power is more likely to occur in areas with 
significant racial and ethnic minority populations, and even assuming a proper motive on the· part of the 
government, the effect will likely be to upset organized minority communities. This dispersion both 
eliminates, or at the very least drastically undermines, established community support mechanisr}ls and has 
a deleterious effect on those groups' ability to exercise that littre political power they may have established. 
In fact, the very threat of such takings will also hinder the development of stronger ethnic and racial 
minority communities. The incentive to invest in one's community, financially and otherwise, directly 
correlates with confidence in one's ability to realize _the fruits of such efforts. By broadening the permissible 
uses of eminent domain in a way that is not limited by specific criteria, many minority neighborhoods will be 
at increased risk of having property takeri. Individuals in those areas will thus have even less incentive to 
engage in community-building for fear that such efforts wi.11 be wasted. 

In conclusion, allow me to reiterate the concerns of the NAACP that the Keio decision will prove to be 
especially harmful to African Americans and· other racial and ethnic minority Americans. By allowing pure 
economic development motives to constitute public use for eminent domain purposes, state and local 
governments will now infringe on the property rights of those with less economic and po.Iitical power with 
more regularity. And, as I have testified today, these groups, low-income Americans, and a disparate 
number of African Americans and other racial and ethnic minority Americans, are the least able to bear this 
burden. 

Thank you again, Chairman Specter, Ranking .Member Leahy and members of the committee, for allowing 
me to·testify before you today about the NAACP position on eminent domain and the post-Keio landscape. 
The NAACP stands ready tci work with the Congress and.state and local muni~ipalities to develop legislation 
to end eminent domain abuse. 

http://judiciary.senate.gov/hearings/testimony.cfm?renderforprint=1&id=e655f9e2809e547... 6/28/2011 

0 

0 

0 



l o 

0 

0 



0 

0 

0 

AUTHENTICATEDW 
U.S. COVERNMENT • 

INFORMATION 

GPO 

112TH CONGRESS 
1ST SESSION H.R.1433 

To protect private property rights. 

IN THE HOUSE OF REPRESENTATIVES 

APRIL 7, 2011 

I 

Mr. SENSENBRENNER (for himself, Ms. WATERS, Mr. JONES, Mrs. BONO 
MA.ere, Mr. DUNCAN of Tennessee, Mr. GRIMM, Mr. WESTMORELAND, 
Mr. SIMPSON, Mr. SMITH of Texas, Mr. BROUN of Georgia, Mr. THOMP
SON of Pennsylvania, Mr. Ross of Florida, Mr. GOWDY, Mr. GRIFFIN of 
.Arkansas, JY.[r. FRANKS of .Arizona, Mr. COBLE, Mr. GOODLATTE, and 
Mr. LONG) introduced the following bill; which was referred to the Com7 
mittee on the Judiciary 

A BILL 
To protect private property rights. 

I Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Private Property 

5 Rights Protection Act of 2011". 

6 SEC. 2. PROHIBITION ON EMINENT DOMAIN ABUSE BY 

7 'STATES. 

8 (a) IN GENERAL.-No State or political subdivision 

9 of a State shall exercise its power of eminent domain, or 



2 0 
1 allow the exercise of such power by any person or entity 

2 to which such power has been delegated, over property to 

3 be used for economic development or· over property that 

4 is used for economic development within 7 years after that 

5 exercise, if that State or political subdivision receives Fed-

6 eral economic development funds during any fiscal year 

7 in which the p:r:operty is so used or intended to be used. 

8 (b) INELIGIBILITY FOR FEDERAL FUNDS.-. A viola-

9 tion of subsection (a) by a State or political subdivision 

10 shall render such State or political subdivision ineligible 

11 for any Federal economic development funds for a period 

12 of 2 fiscal years following a final judgment on the merits 

13 by a court of competent jurisdiction that such subsection 0 
14 has been violated, and any Federal agency charged ·with 

15 distributing those funds shall withhold them for such 2-

16, year period, and any such funds distributed to such State 

17 or political subdivision shall be returned or reimbursed by 

18 such State or political subdivision to the appropriate Fed-

19 eral agency or authority of the Federal Government, or 

20 component thereof. "" 

21 (c) OPPORTUNITY To CURE VIOLATI0N.-A State or 

22 political ·subdivision shall not be ineligible for any Federal 

23 economic development funds under subsection (b) if such 

24 State or political subdivision returns all real property the 

25 taking of which was found by a court of competent juris- 0 
•HR 1433 m 
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0 1 diction to have constituted a violation of subsection ·(a) 

2 and replace~ any other property destroyed and repairs any 

3 other property damaged as a result of such violation. 

4 SEC. 3. PROHIBITION ON EMINENT DOMAIN ABUSE BY THE 

5 FEDERAL GOVERNMENT. 

6 The Federal Government or any authority of the Fed-

7 eral Government shall not exercise its power of eminent 

8 domain to be used for economic development. 

9 SEC. 4. PRIVATE RIGHT OJf ACTION. 

10 (a) CAUSE OF ACTION.-Any (1) owner of private 

11 property whose property is subject to eminent domain who 

12 suffers injury as a result of a violation of any provision 

0 
13 of this Act with respect to that property, or (2) any tenant 

14 of property that is subject to eminent dqmain who suffers 

15 injury as a result of a violation of any provision of this 

16 Act with respect to that property, may bring an action 

17 to ~nforce any provision of this Act in the appropriate 

18 Federal or State court. A State shall not be immune under 

19 the 11th Amendment to the Constitution of the United 

20 States from any such action in a Federal or State court 

21 of competent jurisdiction. In such action, the defendant 

22 has the burden to show by clear and cor~vincing evidence 

23 "that the taking is not for economic development. Any such 

24 property owner or tenant may also seek an appropriate 

0 
•HR 1433 IH 
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1 relief through a preliminary injunction or a temporary ~e-

2 straining order. 

3 (b) LIMITATION ON BRINGING ACTION.-An action 

4 brought by a property owner or tenant under this Act may 

5 be brought if the property is used for economic develop-

6 ment following the conclusion of any condemnation pro-

7 ceedings condemning the property of such property owner 

8 or tenant, but shall not be brought later than severi years 

9 following the conclusion of any such proc~edings. 

10 (c) ATTORNEYS' FEE AND OTHER COSTS.-In any 

11 action or proceeding under this Act, the court shall allow 

12 a prevailing plaintiff a reasonable attorneys' fee as part 

13 of the costs, and include expert fees as part of the attor-

14 neys' fee. 

15 SEC. 5. REPORTING OF VIOLATIONS TO ATTORNEY GEN-

16 ERAL. 

17 (a) SUBMISSION OF REPORT TO ATTORNEY GEN-

18 ERAL.-Any (1) owner of private property whose property 

19 is subject to eminent domain who suffers injury as a result 

20· of a violation of any provision of this Act with respect to 

21 that property, or (2) any tenant of property that is subject 

22 to eminent domain who suffers injury as a result of a vio-

23 lation of any provision of this Act with respect to that 

24 property, may report a violation by the Federal Govern-

•HR 1433 IH 
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0 _l ment, any authority of the Federal Government, State, or 

2 politicai subdivision of a State to the Attorney General. 

3 (b) INVESTIGATION BY ATTORNEY GENERAL.-Upon 

4 receiving a report of an alleged violation, the Attorney 

5 General shall conduct ari investigation to determine wheth-

6 er a violation exists. 

7 (c) NOTIFICATION OF VIOLATION.-If the Attorney 

8 General concludes that a violation does exist, then the A.t-

9 torney General shall notify the Federal Government, au-

10 thority of the Federal Government, State, or political sub-
. 

11 division of a State that the Attorney General has deter-

12 mined that it :rs in violation of the A.ct. The notification 

0 13 shall further provide that the Federal Government, State, 

14 or political subdivision of a State has 90 days from the 

15 date of the notification to demonstrate to the Attorney 

16 General either that (1) it is not in violation of the A.ct 

17 or (2) that it has cured its violation by returning all rea:l 

18 property the taking of which the Attorney General finds 

19 to have constituted a violation of the Act and replacing 

20 ·any other property destroyed and repairing any other 

21 property damaged as a result of such violation. 

22 (d) A.T'l'ORNEY GENERAL'S BRINGING OF ACTION To 

23 ENFORCE A.CT.-If, at the end of the 90-day period de-

24 scribed in subsection ( c), the Attorney General detennines-

25 that the Federal Government, authority of the Federal 

0 
•HR 1433 IH 
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1 Government, State, or political subdivision of a .State is 

2 still violating the Act or has not cured its violation as de-

3 scribed in subsection ( c), then the Attorney General will 

4 bring an action to enforce the Act unless the property 

5 owner or tenant who reported the violation has already 

6 brought an action to enforce the Act. In such a case, the 

7 Attorney General shall intervene if it determines that 

8 intervention is necessary in order to enforce the Act. The 

9 Attorney General may file its lawsuit to enforce the Act 

10 in the appropriate Fe.deral or State court. A State shall 

11 not be immune under the 11th Amendment to the Con-

12 stitution of the United States from any such action in a 

13 Federal or State court of competent jurisdiction. In such 0 
14 action, the defendant has the burden to show by clear and 

15 convincing evidence that the taking is not for economic 

'16 development. The Attorney General may seek any appro-

17 priate relief through a preliminary injunction or a tern-

18 porary restraining order. 

19 (e) LIMITATION ON BRINGING ACTION.-:An action 

20 brought by the Attorney General under this Act may be 

21 brought if the property is used for economic development 

22 ·following the conclusion of any condemnat~on proceedings 

23 condemning the property of an owner or tenant who re-

24 ports a violation of the Act to the Attorney General, but 

0 
•HR 1433 IB 



0 

0 

0 
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1 ·shall not be brought later than seven years following the 

2 conclusion of any such proceedings. 

3 (f) ATTORNEYS' FEE AND OTHER COSTS.-ln any 

4 action or proceeding under this Act brought by the Attor-

5 ney General, the court shall, if the Attorney General is 

6 a prevailing plaintiff, award the Attorney General a rea-

7 sonable attorneys' fee as· part of the costs, and include 

8 expert fees as part of the attorneys' fee .. 

9 SEC. 6. NOTIFICATION BY ATTORNEY GENERAL. 

10 (a) NOTIFICATION TO ST.A.TES Ai'ID POLITIC.AL SUB-

11 DIVISIONS.-

12 (1) Not later than 30 days after the enactment 

13 of this Act, the Attorney General shall provide to the 

14 chief executive officer of each State the text of this 

15 Act and a description of the rights of property avvn-

16 ers and tenants under this Act. 

17 (2) Not later than 120 days after the enact-

18 ment of this Act, the Attorney General shall compile 

19 a list of the Federal laws under which Federal eco-

20 nomic development funds are distributed. The Attor-

21 ney General shall c9mpile annual revisions of such 

22 list as necessary. Such list and any successive revi-

23 sions of such list shall be communicated by the At-

24 torney General to the chief executive officer of each 

25 State and also made available on the Internet 

•HR 1433 1H 



8 
1 website maintained by the United States Depart-

2 ment of Justice for use by the public and by the au-

3 thorities in each State and political subdivisions of 

4 each State empowered to take private property and 

5 convert it to public use subject to just compensation 

6 for the taking. 

7 (b) NOTIFICATION TO PROPERTY OWNERS AND TEN-

8 ANTS.-Not later than 30 days after the enactment of this 

9 Act, the Attorney General shall publish in the Federal 

10 Register .and make available on the Internet website main-

11 tained by the United States Department of Justice a no-

12 tice containing the text of this Act and a description of 

13 the rights of property owners and tenants under this Act. 

14 SEC. 7. REPORTS. 

15 (a) BY ATTORNEY GENERAL.-Not later than 1 year 

16 after the date of enactment of this Act, and every subse-

17 quent year thereafter, the Att9rney General shall transmit 

18 a report identifying States or political subdivisions that 

19 have used eminent domain in violation of tliis Act to the 

20 Chairman and Ranking Member of the Committee on the 

21 Judiciary of the House of Representatives and to the 

22 Chairman and Ranking Member of the Committee on the 

23 Judiciary of the Senate. The report shall-

•HR 1433 1H 
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0 1 (1) identify all private rights of action brought 

2 as a result of a State's or political subdivision's vio-

3 lation of this Act; 

4 (2) identify all violations reported by property 

5 owners and tenants under section 5(c) of this Act; 

6 ( 3) identify all lawsuits brought by the Attorney 

7 General under section 5 ( d) of this Act; 

8 ( 4) identify all States or political subdivisions 

9 that have lost F_ederal economic development funds 

10 as a result of a violation of this Act, as well as de-

11 scribe the type and amount of Federal economic de-

12 velopment funds lost in each State or political sub-

0 
13 division and the Agency that is responsible for with-

14 holding such funds; and 

15 ( 5) discuss all instances in which a State or po-

16 litical subdivision has cured a violation as described 

17 in section 2 ( c) of this Act. 

18 (b) DUTY OF STATES.-Each State and local author-

19 ity that is subject to a private :r_:_ight of action under this 

20 Act shall have the duty to report to the Attorney General 

21 such information ·with respect to such State and local au-

22 thorities as the Attorney General needs to make the report 

23 required under subsection (a). 

24 SEC. 8. SENSE OF CONGRESS REGARDING RURAL AMERICA. 

25 (a) FINDINGS.-The Congress finds the folio-wing: 

0 
•HR 1433 m 
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1 (1) The founders realized the fundamental im-

2 portance of property rights when they codified the 

3 Takings Clause of the Fifth Amendment to the Con-

4 stitution, which requires that private property shall 

5 not be taken "for public use, without just compensa-

6 tion''. 

7 (2) Rural lands are unique in that they are not 

8 traditionally considered high tax revem:1.e-generating 

9 properties for State and local governments. In addi-

10 tion, farmland and forest land owners need to have 

11 long-term certainty regarding their property rights 

12 

13 

in order to make the investment decisions to commit 

land to these uses. 

14 ( 3) Ownership rights in rural land are funda-

15 mental building blocks for our Nation's agriculture 

16 industry, which continues to be one of the most im-

17 portant economic sectors of our economy. 

18 (4) In the wake of the Supreme Court's deci-

19 sion in Kelo v. City of New London, abuse of emi-

20 nent domain is a threat to the property rights of all 

21 private property owners, including rural land own-

22 ers. 

23 (b) SENSE OF C0NGRESS.-It is the sense of Con-

24 gress that the us_e of eminent domain for the purpose of 

25 economic development is a threat to agricultural and other 

•HR 1433 1H 
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0 1 property in rural America and that the Congress should 

2 protect the property rights of Americans, including those 

3 who reside in rural areas. Property rights are central to 

4 liberty in this country and to our economy. The use of 

5 eminent domain to take farmland and other rural property 

6 for economic development threatens liberty, rural econo-

7 mies, and the economy of the United States. The taking 

8 of farmland and rural property will have a direct impact 

9 on existing irrigation and reclamation projects. Further-

10 more, the use of eminent domain to take rural private 

11 property for private commercial uses ·will force increasing 

12 numbers of activities from private property onto this Na-

0 
13 tion'-s public lands, including its National forests, National 

14 parks and wildlife refuges. This increase can overburden 

15 the infrastructure of these lands, reducing the enjoyment 

16 of such lands for all citizens. Americans should not have 

17 to fear the government's taking their homes, farms, or 

18 businesses to give to other persons. Governments should· 

19 not abm;e the power of eminent domain to force rural 

20 property owners from their land in _order to develop rural 

21 land into industrial and commercial property. Congress 

22 has a duty to protect the property rights o~ rural Ameri-

23 cans in the face of eminent domain abuse. 

24 SEC. 9. DEFINITIONS. 

25 In this Act the following definitions apply: 

0 
•HR 1433 IH 
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1 (1) ECONOMIC DEVELOPMENT.-Th~ term 

2 "economic development" means taking private prop-

3 erty, without the consent of the owner, and con-

4 veying or leasing such property from one private 

5 person or entity to another private person or entity 

6 for commercial enterprise carried on for profit, or to 

7 increase ta;x: revenue, tax base, employment, or gen-

8 eral economic health, except that such term shall not 

9 include-

10 (A) conveying private property-

11 (i) to public ownership, such as for a 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

road, hospital, airport, or military base; 

(ii) to an entity, such as a common 

carrier, that makes the property available 

to the general public as of right, such as 

a railroad or public facility; 

(iii) for use as a road or .other right 

of way or means, open to the public for 

transportation, whether free ·or by toll; and 

(iv) for use as an aqueduct, .flood con

trol facility, pipeline, or similar use; 

(B) removing harmfnl uses of land pro

vided such uses constitute an immediate threat 

to public health and safety; 

•HR 1433-IB 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

13 

( C) leasing property to a private person or 

entity that occupies an incidental part of public 

property or a public facility, s-q.ch as a retail_ es

tablishment on the ground floor of a public 

building; 

(D) acquiring abandoned property; 

(E) clearing defective chains of title; 

(F) taking private property for use by a 

public utility; and 

( G) redeveloping of a brownfield site as de

fined in the Small Business Liability Relief and 

Brownfields Revitalization Act (42 U.S.C. 

9601(39)). 

(2) FEDERAL ECONOMIC DEVELOPMENT 

FUNDS.-The term "Federal economic development 

16 funds" means any Federal funds distributed to or 

17 through States or political subdivisions of States 

18 under Federal laws desi.gned to improve or increase 

19 the size of the economies of States or political sub-

20 divisions of States. 

21 (3) STATE.-The term "State" means each of 

22 the several States, the District of Columbia, the 

23 Commonwealth of Puerto Rico, or any other terri-

24 tory or possession of the United States. 

•HR 1433 IH 
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1 SEC. 10. SEVERABILITY AND EFFECTIVE DATE. 

2 (a) SEVERABILITY.-The provisions of this _Act are 

3 severable. If any provision of this Act, or any application 

4 thereof, is found unconstitutional, that finding shall not 

5 affe_ct any provision or application of the Act not so adju-

6 dicated. 

7 (b) EFFECTIVE DATE.-This Act shall take effect 

8 upon the first d~y of the first fiscal year that -begins after 

9 the date of the enactment of this Act, but shall not apply 

10 to any project for which conde:i;nnation proceedings have 

11 been initiated prior to the date of enactment . 
. 

12 SEC. 11. SENSE OF CONGRESS. 

13 It is the policy of the United States to encourage, 

14 support, and promote the private o-wnership of property 

15 and to ensure that the constitutional and other legal rights 

16 of private property owners are protected by the Federal 

17 Government. 

18 SEC. 12. BROAD CONSTRUCTION. 

19 This Act shall be construed in favor of a broad pro-

20 tection of private property rights, to the maximum extent 

21 permitted by the terms of this Act and the Constitution. 

22 SEC. 13. LIMITATION ON STATUTORY CONSTRUCTION. 

23 Nothing in this Act may be construed to supersede, 

24 limit, or otherwise affect any provision of the Uniform Re-

25 location Assistance and Real Property Acquisition Policies 

26 Act of 1970 (42 U.S.C. 4601 et seq.). 

•HR 1433 IH 
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0 1 SEC. 14. RELIGIOUS AND NONPROFIT ORGANIZATIONS. 

2 (a) PROHIBITION ON STATES.-No State or political 

3 subdivision of a State shall exercise its _power of eminent 

4 domain, or allow the exercise of such power by any person 

5 or entity to which such power has been delegated, over 

6 property of a religious or other nonprofit organization by 

7 reason of the nonprofit or ta.."'i:-exempt status of such orga-

8 nization, or any quality related thereto if that State or 

9 political subdivision receives Federal economic develop-

10 ment funds during any fiscal year in which it does so. 

11 (b) INELIGIBILITY FOR FEDERAL FUNDS.-A. viola-
• 12 tion of subsection (a) by a State or political subdivision 

0 
13 shall render such State or pqlitical subdivision ineligible 

14 for any Federal economic development funds for a period 

15 of 2 fiscal years following a final judgment on the merits 

16 by a court of competent jurisdiction that such subsection 

17 has been violated, and any Federal ag~nc;y- charged with 

18 distributing those funds shall withhold them for such 2-

19 year period, and any such funds distributed to such State 

20 or political subdivision shall be ·returned or reimbursed by 

21 such State or political subdivision to the appropriate Fed-

22 eral agency or authority of the Federal Government, or 

23 component thereof. 

24 (c) PROI-IIBI11ION ON FEDERAL GOVERNlVIENT.-The 

25 Federal Government or any authority of the Federal Gov-

0 26 ernment shall not exercise its power of eminent domain 

•HR 1433 m 
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1 over property of a religious qr other nonprofit organization 

2 by reason of the nonprofit or tax-exempt status of such 

3 organization, or ·any quality related thereto. 

4 SEC. 15. REPORT BY FEDERAL AGENCIES ON REGULATIONS 

5 AND PROCEDURES RELATING TO EMINENT 

6 DOMAIN. 

7 Not later than 180 days after the date of the enact-

-g ment of this Act, the head of each Executive department 

9 and agency shall review all rules, regulations, and proce-

10 dures and report to the Attorney General on the activities 

11 of that department or agency to bring its n1les, reg11la-

12 tions and procedures into. compliance with this Act .. 

13 SEC. 16. SENSE OF CONGRESS. 

14 It is the sense of Congress that any and all pre-

15 cautions shall be taken by the government to avoid the 

16 unfair or unreasonable taking of property away f.rom sur-

17 vivors of Hurricane Katrina who 0vvn, were bequeathed, 

18 or assig11ed such property, for economic development pur-

19 poses or for the private use of others. 

0 

•HR 1433 IB 

0 

0 

0 



0 

0 



0 

0 

0 

PRIVATE PROPERTY RIGHTS • .PROTECTION ACT 
OF 2011 

HEARING 
BEFORE THE 

SUBCOMMITTEE ON THE CONSTITUTION 
OF THE 

COMMITTEE ON THE JUDICIARY 
fIOUSE OF REPRESENTATIVES 

ONE HUNDRED TWELFTH CONGRESS 

FIRST SESSION 

ON 

H.R. 1433 

APRIL 12, 2011 

Serial No. 112-21 

Printed for the use of .the Committee on the Judiciary 

Available via the World Wide Web: http://judiciacy.house.gov 

65-743 PDF 

U.S. GOVERNMENT PRINTING OFFICE 

WASHINGTON : 2011 

For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 

Fax: (202) 512-2104· Mail: Stop IDCC, Washington, DC 20402-0001 



COMMITTEE ON THE JUDICIARY 

LAMAR SMITH, Texas, Chairman 
F. JAMES SENSENBRENNER, JR., 

Wisconsin 
HOWARD COBLE, North Carolina 
·ELTON GALLEGLY, California 
BOB GOODLATTE, Virginia 
DANIEL E. LUNGREN, California 
STEVE CHABOT, Ohio . 
DARRELL E. ISSA, California 
MIKE PENCE, Indiana 
J. RANDY FORBES, Virginia 
STEVE KING, Iowa 
TRENT FRANKS, Arizona 
LOUIE GOHMERT, Texas 
JIM JORDAN, Ohio 
TED POE, Texas 
JASON CHAFFETZ, Utah 
TIM GRIFFIN, Arkansas 
-TOM MARINO, Pennsylvania 
TREY GOWDY, South Carolina 
DENNIS ROSS, Florida 
SANDY ADAMS, Florida 
BEN QUAYLE, Arizona 
[Vacant] 

JOHN CONYERS, JR., Michigan 
HOWARD L. BERMAN, California 
JERROLD NADLER, New York 
ROBERT C. "BOBBY" SCOTT, Virginia 
MELVIN L. WATT, North Carolina 
ZOE LOFGREN, California 
SHEILA JACKSON LEE, Texas 
MAXINE WATERS, California 
STEVE COHEN; Tennessee 
HENRY C. "HANK" JOHNSON, JR., 

Georgia 
PEDRO PIERLUISI, Puerto Rico 
MIKE QUIGLEY, Illinois 
JUDY CHU, California 
TED DEUTqH, Florida 
LINDA '.I'. SANCHEZ, California 
DEBBIE WASSERMAN SCHULTZ, Florida 

SEAN MCLAUGHLIN, Majority Chief of Staff and General Counsel 
PERRY APELBAUM, Minority Staff Director and Chief Counsel 

STEVE CHABOT, Ohio 

SUBCOMMITI'EE ON THE CONS1'ITUTION 

TRENT FRANKS, Arizona, Chairman 
MIKE PENCE, Indiana, Vice-Chairman 

.J. RANDY FORBES, Virginia 
STEVE KING, Iowa 
JIM JORDAN, Ohio 

JERROLD NADLER, New York 
MIKE QUIGLEY, Illinois 
JOHN CONYERS, JR., Michigan 
ROBERT C. "BOBBY" SCOTT, Virginia 

PAUL B. TAYLQR, Chief Counsel 
DAVID LACHMANN, Minority Staff Director 

(II) 

0 

0 

0 



0 

0 

0 

CONTENTS 

APRIL 12, 2011 

THE BILL 

H.R. 1433, the "Private Property Rights :i::'rotection Act of.2011" 

OPENING STATEMENTS 

The Honorable Trent Franks, a Representative in Congress from the State 

Page 

3 

of Arizona, and Chairman, Subcommittee on the Constitution . ...................... 1 
The Honorable Jerrold Nadler, a Representative in Congress from the State 

of New York, and Ranking Member, Subcommittee on the Constitution ....... 19 
The Honorable John Conyers, Jr., a Representative iri Congress from the 

State of Michigan, Rariking Member, Committee on the Judiciary, and 
Member, Subcommittee on the Constitution ..................................................... 21 

WITNESSES 

Lori Ann Vendetti, Homeowner, Long Branch, NJ 
Oral Testimony .... .................. ............ .... ............................................................... 22 
Prepared Statement ................................ ............................................................. 25 

John D. Echeverria, Professor, Vermont School of Law 
Oral Testimony ....................................................................... ,............................. 28-
Prepared Statement ............................................... _............... ............................... 30 

Dana Berliner, Institute for Justice 
Oral Testimony .......................................................................... ,....... ................... 40 
Prepared Statement ................ ...... ......... ........... ................................................... 43 

APPENDIX 

MATERIAL SUBMITTED FOR THE HEARING RECORD 

Prepared Statement of the Honorable Jerrold Nadler, a Representative in 
Congress from the State of New York, and Ranking Member, Subcommittee 
on the Constitution ................................................................................... ,.......... 59 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, Ranking Member, Committee 
on the Judiciary, and Member, Subcommittee on the Constitution ................ 62 

Letter from Kelsey Za4ourek, Executive Director, Property Rights Alliance ..... 65 

(III) 



0 

0 

0 

PRIVATE PROPERTY RIGHTS PROTECTION 
ACT OF 2011 

TUESDAY, APRIL 12, 2011 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON THE CONSTITUTION, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The Subcommittee met, pursuant to call, at 4:10 p.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks' 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Chabot, King, Conyers, and 
Nadler. 

Staff Present: (Majority) Zachary Somers, Counsel; Sarah Vance, 
Clerk; (Minority) David Lachmann, Subcommittee Chief of Staff; 
and Veronica Eligan, Minority Professional Staff Member. 

Mr. FRANKS. The Subcommittee will come to order. We want to 
welcome everyone to the Subcommittee on the Constitution, and 
particularly the witnesses we have here with us today. I'm going 
to recognize myself for 5 minutes for an opening statement. 

I have called this hearing to examine the continuing need for 
Federal legislation to blunt the negative impact of the Supreme 
Court's decision in Kelo v. City of New London, That decision per
mits the use of eminent domain to take property from homeowners 
and small businesses and transfer it to others for private economic 
development. In Justice O'Connor's words, the Kelo decision pro
nounced that, quote, ''Under the banner of economic development, 
all private property is now vulnerable to be taken and transferred 
to another private owner so long as it might be upgraded. Nothing 
is to prevent a State from replacing any Motel 6 with a Ritz 
Carlton, any home with a shopping center, or any farm with a fac
tory." 

The Kelo decision was _resoundingly criticized from across all 
quarters. The House voted to express grave disapproval of the deci
sion and overwhelmingly passed the private Property Rights Pr.o
tection Act with 376 Members voting in favor and only 38 Members 
voting against. Unfortunately, the bill wasn't taken up in the Sen
ate. 

The Private Property Rights Protection. Act prohibits States and 
localities that receive Federal economic development funds from 
using eminent domain to take private property for economic devel
opment purposes. States and localities that use eminent domain for 
private economic development are ineligible under the bill to .re
ceive Federal economic development funds for 2 fiscal years. I be-

(1) 
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lieve- those protections are as needed today as when they passed 
the House 6 years ago. 

Every day, cities and States in ·search of more lucrative tax bases 
take property from homeowners, small businesses, churches and 
farmers to give it to large corporations for private development or 
redevelopment. 

Let me just give you a few examples. In National City California, 
a local community center for at-risk youth is currently threatened 
with condemnation to make way for luxury condominiums. In 
Brooklyn, New York, 330 residents, 33 businesses and a homeless 
shelter were threatened with condemnation because· a private de
veloper wanted to build a basketball arena and 16 office towers. In 
Rosa Parks' old community in Montgomery, Alabama, minority 
homeowners are being forced out of their homes for economic devel
opment purposes. 

Now, in none of these cases were the homes and buildings blight
ed or causing harm to the surrounding community. And countless 
more examples of eminent domain abuse exist today, Unfortunately 
but predictably, it is usually the most vulnerable who suffer from 
economic development takings. • 

As Justice Thomas observed in his dissenting opinion in Kelo, 
"Extending the concept of public purpose to encompass any eco
nomically beneficial goal guarantees that these losses will fall dis
proportionately on poor communities. Those communities are not 
only systematically less likely to put their lands to the highest and 
best social use, but are also the least politically powerful. The def
erential standard this Court has adopted for the public use clause 
encourages those citizens with dispropm;tionate influence and 
power in· the political process, including large corporations and de
velopment firms, to victimize the weak." 

Now, I am encouraged that last week Mr. Sensenbrenner and 
Ms. Waters reintroduced the Private Property Rights Protectipn 
Act, which in my judgment will help end the eminent domain 
abuse ushered in by this Kelo decision. We must restore the prop
erty rights protections that were erased from the Constitution by 
the Kela decision. Fortunately, they are .not permanently erased. 
Let-us hope. 

John Adams wrote over 200 years ago that, "Property must be 
secured or liberty cannot exist." As long as the specter of con
demnation hangs over all property, arbitrary condemnation hang
ing over all property, our liberty is threatened. 

I look for_ward to the witnesses' testimony and recognize the 
Ranking Member, Mr. Nadler, for 5 minu~es for his opening state
ment. 

[The bill, H.R. 1433, .follows:] 
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112THCONGRESS H R 1433 lST· SESSION . . ' 

To prntect private property rights. 

IN TIIE HOUSE OF REPRESENTATIVES 

APRIL 7, 2011 

l\fr. SE~SENBRENNER (fur himself, Ms. \Y_.\:l'EI!S, Mr. J,ONES, )'fr.,, BONO 
.M.ACK, Mr. DUNt~AK of' '.l'ennessee, Mr. GRThG\[, .M.r. WESTl!OREI.1ND, 
llfr. Sn.IPSON, :Mr. SllITII of Twms, :Mr. BROUN of Geori.,•fa., JI.Ir. Tnor.!P
SON of Pennsylvnnfo., ]\fr. Ross of Florida, Mr. GOV..'DY, M.r. (:lRIFFIN of 
Arkansas, :Mr. FRANKS of .~izona, 1vir. Com;;;;, ·Mr. COODLATTE, and 
].\fr. Lo~G) infa-oduced t.he following bill; which was reien·ed to t.he Com
mittee on the Judiciary 

A BILL 
'l'o protect private property rights. 

1 Be it ena.cted by the Senate a.nd Ilo·nse of Representa-

2 ti-ves of the Un·ited States of .America in Congress ass<nnbl-ed, 

3 SECTION 1. SHORT TITLE. 

4 This .Act may be cited a,s the "Private Property 

5 Rights Protection Act of2011". 

6 SEC. 2. PROHIBITION ON EMINENT DOl'r1AIN ABUSE BY 

7 STATES. 

8 (a) b:· GENERAL.-Ko State or politicnl suhdi.vision 

9 of a S~ate sha.11 exercise its power of eminent domain; or 
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2 

1 allow the exercise of ::,-uch power by any person or ent.ity 

2 to which ::,-uch power has been delegated, over property to 

3 be rn~ed for economic development or over property that 

4 is used for economic development ·within 7 years after that 

5 exercise, if tba,t State or political subdivision receives Fed-

6 eral economic development funds during any fiscal year 

7 in which the property is so used or intended to be used. 

8 (b) INELIGIBILITY FOR FEDERAL FuNDs.-.A. vio~a-

9 tion of subsec.tion (a) by a St.ate or political subdivision 

10 shall render such State or political subdivision ineligible 

11 for any Federal economic development funds for a period 

12 of 2 fiscal years following a final judgment on the merits 

13 by a court of competent jurisdiction t.hat such subsection 

14 has been violated, 011d any Federal agcney charged ,~it.h 

15 distributing those funds shall ,i,itbhold them for such 2-

16 year period, and any such funds dist1ibuted to such State 

17 or political subdivision shall he returned or reimbursed hy 

18 such State or political subdi,-ision to the appropriate Fcd-

19 eral agency or aut.hori.t.y of the Federal Government, or 

20 component. thereof. 

21 (c) OT'T'0RTUNTTY To CURR VTOLATTO>l".-A State or 

22 political subdh~sion shall not be ineligible for any Federal 

23 economic development fi.mds 1mder subsection (b) if such 

24 State or political subdivision retlU'ns all real property the 

25 t.aking of which was· found by a court of competent juris-

•lffi 1433 HI 
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1 diction to have constituted a violation of subsection (a) 

2 and replaces any other property destroyed and repairs any 

3 other property damaged as a result of sueh violation. 

4 SEC. 3. PROHIBITION ON EMINENT DOMAIN ABUSE BY THE 

5 FEDERAL GOVERNMENT. 

6 The Federal Government or any authority of the Fed-

7 eral Govenunent shall not exercise its. power of eminent 

8 clo1~1ain to be used for economic development. 

9 SEC. 4. PRIVATE RIGHT OF ACTION. 

10 (a) CAUSE OF ACTI0K.-Any (1) owner of private 

11 property whose property is sub,ject to errrinent domain who 

12 suffers injury as a result of a violation of any provision 

13 of this Act ·with respect t.o that property, or (2) any tenant 

14 of property that is subject. t.o eminent clom~in who suffers 

15 injury as a result of a violation of any provision of this 

16 Act with respect to that property, may bring an action, 

17 to enforce any provision of this Act in the a1)propriate 

18 Federal or State court. A Stf.!,tc shall not he immune under 

19 the 11th .Amendment t.o the Const.it.11tio11. of the United 

20 St.a.tes from any such ar..tion in a. Federal or St.ate court. 

21 of compete11t jurisdiction. Tn such act.ion; the defendant 

22 has t.he burden t.o show by clear a.i1d convincing evidence 

23 that the taking is not for economic development .. A.:ny such 

24 property owner or tenant may also seek an appropriate 

•Illl 1433 HI 
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1 relief through .a. preliminary in,junction or a temporary re-

2 straining order. 

3 (b) LIJ.1,1IT~i.TI0)1" ON BRINGING .A.CTION.-.An action 

4 brought by a property owner or tenant under this Act may 

5 be brought if the property is used for economic develop-

6 ment following the conclusion of any condemnation pro-

7 ceedings condemning the property of sue.h property owner 

8 or tenant, but shall not be brought later than seven years 

9 follov,ing the conclusion of any such proceedin,,CYS. 

10 (c) ATTORNEYS' FEE AND OTI-mrt COSTS.-In any 

11 action or proceeding under this Act, the court shall allow 

12 a prevailing plaintiff a. reasonable attorne)'s' fee as pmt 

13 of the costs, and include expert fees as part of the att.or-

14 ncys' fee. 

15 SEC. 5 . .REPORTING OF VIOLATIONS TO ATTORNEY GEN-

16 ERAL. 

17 (a) 8UB.M.1SS10N Olt' REPOR'l' '1'0 A'l"l'ORKEY GEN-

18 .liJRAJ.,.-.fu.iy (1) owner of private property whose property 

19 is subject to eminent domain who suffers-in,jury as a result 

20 of a violation of any provision of this Act with respect to 

21 that p1·opert.y, or (2) any temmt of property that is subject 

22 to eminent domain who st~ffers injury as a result of a .io-

23 lation of any provisio_n of this Act with respect to that 

24 propert.y, may report a violation by the Federal Govern-

•lill 1433 III 
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1 ment, any authority of the Federal Government, State, or 

2 political subdivision of a State to the Attomey General. 

3 (b) ll'IVESTIGATION BY ATTOID.""EY OENEML.-Upon 

4 receiving a report of an alleged violation, the Attorney 

5 General shall conduct an investigation to determine wheth-

6 er a ·violation exists. 

7 (c) >i0TIFICA'l'ION OF VIOLATIOX.-If the Attorney 

8 General concludes that a violation does exist, then the At-

9 torney General shall notify the Federal Government, au-

10 thority of the Federal Government, State, or political sub-

11 division of a State that the Attorney General has deter-

12 minecl that it is in violation of the Act. The notification 

13 shall further provide that t.he Federal Government, State, 

14 or political subdivision of a State has 90 days from the 

15 elate of the notificatiQn to demo~strate to the Attorney 

16 General either that (1) it is not in violation of the Act 

17 or (2) that it has cured its violation by returning all real 

18 proJ?erty the taking of which the .Attorney General finds 

19 to have constitnt.ed a violation of the Act and replacing 

20 a11y other property destroyed and repai1;ng any othe1· 

21 property damaged as a result of such violation. 

22 (d) A'1''1'0Rl\7W GENBRAT,'S BRTNGTNG OF AGTTON 'T'0 

23 ENFORCE ACT.-If, at the end of the 90-day period de-

24 scribed in subseetion (c), the At,t.orney General determines 

25 that the Fedeml Government, authority of the Federal 

•Ill 1433 1H 
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1 Government, State, or political subdivision of a State is 

2 still violating the .Act or has not eured its violation us de-

3 scribed in subsection (c), then the Attorney General will 

4 bring an action to enforce the Act. unless the property 

5 owner or tenant who reported the violation has already 

6 brought an action to enforce the Act. In such a case, the 

7 Attorney General shall intervene if it determines that 

8 intervention is necessary in order to enforce the Act. The 

9 Attorney General may file its lawsuit to enforce the Act 

10 in the appropriate Federal or State court. A State shall 

11 not be immune under t.he 11th .Amendment to the Con-

12 stit.ution of the -Cnited Stat.es from any such action in a 

13 Federal or State court of competent jurisdietion. In such 

14 action, the defendant has the burden to show by clear and 

15 comincing evidence that the taking is not for economic 

16 development. The Attorney General may seek any appro-

17 pri.ate relief through a preliminary injnnct.ion or a tem-

18 porary rcst.r~.ining order. 

19 (c) LJ.Ml'l'A'l'lON ON BRJ.NGJ.NG AC'l'lON.-.An act.ion 

20 brought by the Attorney General umle1· t.his Act. may he 

21 brought if the pmperty is used for economic development 

22 follov,-ing the conclusion of any condenmation proceedings 

23 condemning the properti)" of an o-wner or tenant. who re-

24 ports a violation of the Act t.o the Attorney General, but 

-1m 1433 m 
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1 shall not be brought later than seven yelJ,rS following the 

2 conclusion of any such. proceedings. 

3 (f) ATT0fil.~YS' FEE MID OTm:R O0STS.-In any 

4 action or proceeding under this Act brought by the .Attor-

5 ney General, the court shall, if the Attorney General is 

6 a prevailing plaintiff, a-ward the Attorney General a rea-

7 sonable attorneys' fee as pa.rt of the costs, and include 

8 expert fees as p_art of the attorneys' fee. 

9 SEC. 6. NOTIFICATION BY ATTORNEY GENERAL. 

10 (a) NOTIFICATION TO STATES AND POLITICAL Su"B-

11 DIVISIONS.-

12 

13 

(1) Kot later than 30 days after th~ enae:.tment 

of this .Act, the Attorney General shall provide to the 

14 chi.cf executive officer of each State the text of this 

15 Act and a description of the rights of property own-

16 ers and tenants under this Act. 

17 (2) Not later than 120 days after the euact-

18 meut of this Act., the Attorney General shall compile 

19 a list of the Federal laws nuder which Federal eeo-

20 nomic development. funds m·e dist.i-ibuted. The Att.or-

21 ney Genera] shall compile ammal re,~sions of such 

22 list as 11ecessa.ry. Such list m1cl any successive re,~-

23 -sions of such list shall be comn:mnicated by the At-

24 toruey General t.o the chief executive officer of each 

25 State and also made available on the Tntemet 

•llll. 1433 IH 
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1 website maintained by the United States Depart-

2 rnent. of Justice for use by the public and by the an-

3 thorities in each State and political i:.11bdivisions of 

4 each State empowered to take private property and 

5 convert it to public use subject to just compensation 

6 for the taking. 

7 (b) NO'l'IFICATION TO PROPERTY O'WNERS .LlliD TEN-

8 .ANTS.-Not later than 30 days after the enactment of this 

9 Act, the Attorney General shall publish in the Federal 

10 Register and make available on the Internet website main-

11 tained by the Unit.ed Stat.es Department of Just.ice a no-

12 tice containing the text of this Act ancl a description of 

13 the rights of property O\vners and tenants under this Act. 

14 SEC. 7. REPORTS. 

15 (a) J3y ATTORNEY GENERAL.-Not later than 1 year 

16 after the date of enactment of this Act, and every subse-

17 qnent year thereafter, the A.ttorney General shall transmit 

18 n. report identifying States or political subdi,isions that 

19 have used eminent. domain in violation of t.his Act to the 

20 Chairman and Ranking ·Member of t.he Committee 011 the 

21 ,Judiciary of tl1e House of Represent.at.ives and to the 

22 Chafrman and Ranking Member of t.he Commit.tee on the 

23 Jucliciro:y of the Senate. The report shall-

•lffi 1433 JU 
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1 (1) identify all private rights uf action brought 

2 as a result of a State's or political ::.11bclivision's v.io-

3 lation of this .c\.ct; 

4 (2) identify all violations reported by property 

5 owners and tenants under section 5(c) of this .A.ct; 

6 (3) identify all lawsuits brought by the Attorney 

7 General under section 5(d) of this Act; 

8 ( 4) identify all States or political subdivisions 

9 that have lost Federal economi~ development funds 

10 as a result. of a violation of th.is A.et, as well as de-

11 

12 

13 

14 

scribe the t11e and. amount of Federal economic de

velopment funds lost in each State or politieal sub

division and the Agency that is responsible for with

holding ::n1eh funds; and 

15 (5) discuss all instances in which a State or po-

16 litical subdi,ision has eurccl a violatfon as described 

17 in section 2( c) of th.is Act. 

18 (h) Dll'l'Y 0lt' S'l'A'l'BS.-Each State and local anthor-

19 ity tl1nt is subject to a private right of action nuder this 

20 Act. sl1all have the dufy to repo1-t to the Att.omey General 

21 such information with respect to r,mch Stat.e and local au-

22 thorities as the Attorney General needs to ma.lee the rep01t. 

23 required under subsection (a). 

24 SEC. 8. SENSE OF CONGRESS REGARDING RURAL AMERICA. 

25 (a) FTNDTNGS.-'I'he Congress finds the following: 

-nu 1433 m 
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1 (1) The f01mders realized the fundamental im-

2 port.ance of property rights when they codified the 

3 'rakings manse of the Fifth Amendment tu the Cun-

4 stitut.ion, which requrres that private property shall 

5 not be taken "for public use, without just eompensa-

6 ti.on". 

7 (2') Rural lands are unique in that they are 1iot 

8 traditionally considered high tax revenue-generating 

9 properties for State and local govenunents. In addi-

10 t.ion, farmland and forest laud owners need to have 

11 long-term certainty regarding their property rights 

12 

13 

14 

in order to make the investment decisions tu commit 

land to these uses. 

(3'f Ownership rights in rural land arc funda-

15 mental building blocks for ·our Nation's agriculture 

16 indust.ry, which continues tu be one of the most :im-

17 portant economic sectors of 011r economy. 

18 (4) In the wake of the Supreme Court's dec:i-

19 sion in Kelo v. City of New London, abuse of cmi-

20 nent domain is a threat to the p1·opel't.y 1-ights of all 

21 p1-ivate proper!:}' owners, including mral land o,vn-

22 ers. 

23 (b) SENSE OF C0NGRESS.-It is the sense of Con-

24 gress tllat the use of eminent domain for the purpose of 

25 economic development is a threat to agi-icultural and othe1· 
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1 propercy in mral America und thut the Congress should 

2 protect the prope1ty rights of Americans, including those 

3 who reside in nrral areas. Property rights are central to 

4 liberty in this country a;ncl to our economy. 'rhe use of 

5 eminent domain to take farmland and other rural property 

6 _for economic development threatens liberty, mral econo-

7 mies, and the economy of the United States. The taking 

8 of farmland and rural property will have a direct impact 

9 on existing irrigation and reclamation projects. Further-

10 more, the use of eminent domain to take mral private 

11 prope1ty for private commercial nses ·will force .increasing 

12 numbers of activities from private prope1ty onto this Na-

13 tion's public lands, including its National forests, National 

14 parks ancl wildlife refuges. 'rhis increase can overburden 

15 the infrastructure of these lands, reducing the enj_oyment 

16 of such lands for all citizens. Americans should not have 

17 to fear the government's taking their homes, farms, or 

18 b11sinesses to giiic to other persons. Governments should 

19 not abuse the power of eminent domain to force rural 

20 propercy• owners from theit- lm1d in order to develop 11.n-al 

21 land into industrial and commercial pl'Ope1-t.y. Congress 

22 has a duty to protect the property 1;ghts of-i·ural Ameri-

23 cans in the face of eminent domain abuse. 

24 SEC. 9. DEFINI'rIONS. 

25 Tn this Act the following· definitions apply: 

•lffi 1433 III 
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1 (1) ECON01'.ITC DEVELOP:\1EN'r.-The term 

2 "economic development" means taking private prop-

3 erty, ·without the consent of the owner, and con-

4 ve;ying or leasing such propert,v from one private 

5 person or entit¥ to another private person or entity 

6 for commercial enterprise canied on for profit, or to 

7 increase tax revenue, tax. base, employment, or ~n-

8 eral economic health, e..-:cept that such term shall not 

9 include-

! 0 (A) conve;ying private property-

11 (i) to public ownership, such as for a 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

road, hospital, airport, or military base; 

(ii) to an entity, such as a common 

carrier, that makes the property available 

to the general public as. of right, such as 

a railioad or public facility; 

(iii) for u .. c;e as a road or other 1-i.ght 

of way or means, open to the public for 

transportation, whether free or by toll; and 

(iv) for use as a.n aqueduct., flood con

trol facility, pipeline, or similai· use; 

(B) removing harmful uses of land pro

vided such uses constitute an irmuediate threat 

to public health and safet~•; 
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(C) leasing property to a private person or 

entizy that occupies au incidental part of public 

property or a public facilit_y, such as a retail es

tablishment on the ground floor of a public 

building; 

(D) acquiring abandoned property; 

(E) clearing defective chains of title; 

(F) taking private property for use by a 

public utilit;_y; and 

(G) redeveloping of a brownfield site as de

fined in the Small Business Liabilit~• Relief ancl 

Brov,nfiel4s Revitalization A.ct (42 U.S.C. 

9601(39)). 

(2) FEDER.AL ECONOMIC • DEVELOPl'.IENT 

15 F1.~S.-The term "Federal economic development 

16 fimds" means any Federal funds dist.ributcd to or 

17 through States or political subdivisions of States 

18 1mdcr Federal laws designed to improve or increase 

19 the size of the economics of Stat.cs or political snb-

2O di.-;sions of Stat.es. 

21 (3) STATE.-The t{lnn "St.ate" means ea.ch of 

22 the several States, the District of Columbia.1 the 

23 Commonwealth of Puerto Rico, or any other terri-

24 tory or possession of the "Cnitecl States. 

•III!. 1433 HI 
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SEC. 10. SEVERABILITY AND EFFECTIVE DATE. 

2 (a) SFJV11JRARTT,TTY.-'l'he provisions of this Act are 

3 ~everable. If any provision of this ..t:1.ct, or any application 

4 thereof, is found unconstitutional, that finding sliall not 

5 affeet any provision or a1Jplieation .of the Act not so aclju-

6 dicated. 

7 (b) EFFEC..'TIVE D.A.TE.-'l'his Act shall take effect 

S upon the first cla.y of the first fiscal year that beg.ins after 

9 the elate of the enae.tment of this Act, but shall not apply 

10 tu any pn~ject for ·which condemnation proceedings have 

11 been initia.tetl prior to the date of enactment. 

°12 S]):C. 11. SENSE OF CONGRESS. 

13 It is the policy of the Unit~d States to encourage, 

14 support, anp. promot.e t.he private ownership of property 

15 and to ensure that the constitutional and other legal rights 

16 of private property owners are protected by the Federal 

17 Government. 

18 SEC. 12. BROAD CONSTRUCTION. 

19 This A.ct shall be construed in favor of a broad pro-

20 tection of private property rights, to the ma.xi.mum exte·nt 

21 permitted by the terms of this Act ancl the Constitution. 

22 SEC. 13. LIMITATION ON STATUTORY CONSTRUCTION. 

23 Nothing in this Act may he constmecl to supersede, 

24 limit, or otherwise affect any provision of the Uniform Re-

25 location Assistance nnd R<!al Propm-cy .Acquisition Policies 

26 .Act of l!HO (42 U.S.C. 4601 ct seq.). 
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SEC. 14. RELIGIOUS AND NONPROFIT ORGANIZATIONS. 

2 (a) PROHlRITTON ON S11ATTiJS.-No State 01· political 

3 subdivision of a State shall exercise its power of eminent 

4 -domain, or allow the exercise of such power by any person 

5 or entity to which such power has been dele.gated, over 

6 propeey of a religious or other nonprofit organization by 

7 reason of the nonprofit or tax-exempt status of such orga-

8 nization1 or any quality related thereto if that State or 

9 political subdivision receives Federal economic develop-

10 rnent funds during any fiscal year in which it dues so. 

11 (l?) lNELIGIBILI'l'Y ;FOR .B'EDERA.L l<'UNDS.-A viola-

12° tion of subsection (a) by a State or political subdivision 

13 shall render such State or political subdivi.sion ineligible 

14 for ·any Federal economie development funds for a period 

15 ·of 2 fiscal years following a final judgment on the merits 

16 by a court of eompetent jurisdiction that such Sl:!bsect.ion 

17 has been violated1 and any Federal agency charged ,,i.th 

18 distributing those funds shall ,,..i.tbhola them for such 2-

19 year period, and any such funds clistributecl to such State 

20 or political subclivision shall be returned or reinibnrsecl by 

21 such State or political subdivision to the appropriate Fed-

22 era! agency or authority of the Fcclcral Government, or 

23 component. thereof. 

24 (c) PROHIBITION ON FEDERAL GOVERNMENT.-The 

25 Federal Government or any authority of the Federal Gov-

26 .er1m1ent. shall not. exercise it.s power of eminent.. clomain 

•lffi 1433 III 
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1 over property of a relii-,,ious or other nonprofit oi:ganization 

2 by reason of the nonprofit or tax-exempt status of such 

3 organizc1.tion, or any quality related thereto. 

4 SEC. 15. REPORT BY FEDERAL AGENCIES ON REGULATIONS 

5 AND PROCEDURES RELATING TO EMINENT 

6 DOMAIN. 

7 Not lat~r than 180 -days after the date .of the enact.-

8 ment of this Act, the head of each Executive department 

9 and agency shall review a1l rules, regulations, and proce-

1O clures and rE:lport to t.he Attorney General on the activities 

11 of that department or agency to bring ifa rules, regula-

12 t.ions and proeedures into complianee ,tith this Act. 

13 SEC. 16. SENSE OF CONGRESS. 

14 It is the sense of Congress that any and all pre-

15 cautions shall be taken by the government to avdicl the 

16 unfair or umcasonable taking of property away from sur-

17 vivors of Hurricane Katrina who own, were bequeathei-1, 

18 or assigned such property, for economic development pur-

19 poses or for the p1ivatc use of others. 

C 
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Mr. NADLER. Thank you, Mr. Chairman. For once the Supreme 
Court defors to the elected officials, and Congress cries foul. The 
power of eminent domain is an extraordinary one and should be 
used with great care. All too often, it has been used for private gain 
or to benefit one community at the. expense of another. It is, how
ever, an important tool, making possible transportation networks, 
irrigation projects and other public purposes. To some extent, all of 
these projects are economic development projects. Members of Con
gress are always trying to get these projects for our districts and 
certainly the economic benefit to our constituents is always a con
sideration. 

Has this bill drawn the appropriate line between permissible and 
impermissible uses of eminent domain? I think that is one of the 
questions we will really need to consider. We all know the easy 
cases, as the majority in Kelo said, "the city would no doubt be for
bidden from taking petitioner's land for the purpose of conferring 
a private benefit on a particular private party, nor would the city 
be allowed to take property under the mere pretex~ of a public pur
pose when its actual purpose was to bestow a private benefit." 

Which projects are appropriate and which are not can sometimes 
be a difficult call. Historically, eminent domain has sometimes been 
used to destroy communities for projects having nothing to do with 
economic development, at least as defined in this bill. For instance, 
highways have cut through urban neighborhoods, destroying them. 
Some of these communities are in my district and have yet to re
cover from the wrecking ball. Yet that would still be permitted by 
this bill. Other projects might have a genuine public purpose and 
yet be prohibited. The rhyme or reason of this bill is not clear. 

I believe, as I did in 2005, that this bill is the wrong approach 
to a very serious issue. The bill will. permit many of the abuses and 
injustices of the past while crippling the ability of State and local 
governments to perform genuine public duties. The bill would allow 
takings for private rights of way, pipelines, transmission lines, rail
roads, private rights of way. It would allow highways to cut 
through communities and all the other public projects that have 
historically fallen most heavily on the poor and powerless would 
still be permitted. 

As Hilary Shelton of the NAACP testified when we last consid
ered this legislation, these projects are just as burdensome as 
projects that include private development as part of them. The bill 
still allows the taking to give property to a ·private party, quote, 
"such as a common carrier that makes the. property available for 
use by the general public as its right," closed quote. Does that 
mean the stadium? The stadium is privately owned. It is available 
for use by the general public as a right, at least as· much as a rail
road. You can buy a seat. Is it a shopping center? You don't even 
need a ticket. The World Trade Center could not have been built 
under :this law. It was publicly owned but was predominantly 
leased for office space and retail. Neither could Lincoln Center 
have been built under this bill. Affordable housing like the HOPE 
VI and the fabled Nehemiah Program, a faith-based, affordable 
housing program in Brooklyn, could never have gone forward. Since 
2005, there have been new developments that call into question 
whether Congress should even act at this point. 
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In response to the Kela decision, the States have moved aggres
sively to reconsider and amend their own eminent domain laws. 
More than 40 States have acted in response to the Kela decision. 
States have carefully consid~red the implications of this decision 
and the needs of their citizens. Many States have sharply re
stricted their use of eminent domain. Others have restricted them 
somewhat. I question whether Congress should now come charging 
in and presume to sit as a national zoning board deciding which 
types of projects are or are not appropriate. 

The lawsuits permitted by this bill and the uncertainty of the 
bill's definitions would cast a cloud over legitimate projects: A prop
erty owner or a tenant would have 7 years after the condemnation 
before he would have to begin the litigation and the inevitable ap
peals. I wonder if the trial lawyers wrote this bill. The local govern
ment would risk all of its economic development funding for 2 
years, even for unrelated projects, and face bankruptcy if it .guesses 
wrong about a project. Rational bond underwriters would view the 
possibility that at some point in the future a city might guess 
wrong on a project.and face municipal bankruptcy as an unreason
able risk. This could devastate the ability of State and local govern
ments to float bonds; even if they never engaged in any prohibited 
conduct; because, after all, the bondholder looks to the stream of 
revenue the city will have in the future for the repayment of the 
bonds. And if based on some future act by some future official, that 
revenue stream or a good part of it could come to a screeching halt 
as a result of this bill, you're putting a real cloud-we are talking 
in real estate law about a cloud on title. Here we are putting a 
cloud on revenue, which would restrict the ability of State and local 
governments to issue bonds for any purposes, even if they never 
abuse the eminent domain laws. If you want to give someone the 
power to extort an entire city, this is it. 

Mr. Chairman, this legislation goes well beyond the hypothetical 
taking of a Motel 6 to build a Ritz Carlton. It threatens commu
nities with bankruptcy without necessarily protecting the most vul
nerable populations. It comes after years of State action in which 
States have decided which approach would best satisfy their con
cerns and best protect their citizens. I think it may be that Con
gress should act in this area; but if so, this legislation is a bludgeon 
and is not the proper way to act. 

I look forward to the testimony of today's witnesses who I hope 
can help us work through these difficult questions. 

And before I yield back the balance of my time, I would like to 
comment that I understand that Professor Echeverria, who is here 
to testify today at the normal time of his property class, that his 
property class is watching our proceedings today. And I would like 
to welcome them, at least electronically, to our hearing. I yield 
back the balance of my time. 

Mr. FRANKS. Thank you. I hope·they are paying attention. 
Mr. ECHEVERRIA. I hope so. 
Mr. FRANKS. Thank you, Mr. Nadler. We have a very distin

guished panel of witnesses today. 
Our first witness is Ms. Lori Ann Vendetti. Ms. Vendetti is a 

homeowner from Long Branch, New Jersey, who along with a 
group of fellow homeowners fought their city's efforts to forcibly 
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take their homes and lands and hand it over to private developers 
who planned to make tens of millions of dollars building-excuse 
me. 

By all means. Forgive me, Mr. Conyers. It is not that I didn't see 
you. We can back up real quick here. We are going to disengage 
and I will re-read my part of it. Mr. Conyer.s is recognized. By all 
means. 

Mr. CONYERS. Thank you, Chairman. After all, I am Chairman 
emeritus of the full Committee, so I appreciate your consideration. 

I think this is ·an interesting constitutional law question and I 
am proud of the fact that the Constitution Subcommittee is taking 
this matter up. I am interested in the witnesses' interpretations of 
where we are. I think it is very important. 

It is not often that the Institute for Justice and the National As
sociation for the Advancement of Colored People end up on the 
same positjon on a matter, and _that seems to be the case today. 
On the other hand, the National League of Cities and the National 
Conference of State Legislators are not in favor of this legislation. 

Now, it should be noted that these kinds of close questions have 
arisen in Detroit, Michigan, where through the process of eminent 
domain we have had land taken from citizens that resulted in casi
nos being built or where factories replaced people tli.at were 'living 
in their homes. 

So it is a very interesting question of where we go now that the 
Supreme Court has spoken in 2005. Those that support the legisla
tion say that we need a Federal remedy. They also provide a pri
vate right of action and they also provide the right of action by ten
ants. And I think we need to look closely at what and how much 
of those goals are met. 

On the other hand, there are those that say that this Federal 
remedy is extreme, that it deprives localities of development funds, 
and that a private right of action is already available under State 
law and,_ further, that the right of actions for tenants are legally 
questionable and may conflict with the rights of the property 
owner. 

And so we gather her_e today to examine this important decision. 
And I think it will guide many Members in the Congress in terms 
of what comes out of this important hearing. And I thank you, 
Chairman, for this opportunity. 

Mr. FRANKS. Thank you, Mr .. Conyers. 
And I \Vil.I try this again. And I really apologize for overlooking 

Mr. Conyers. 
We have, again, a very distinguished panel with us today and 

I'm going to start over, Ms. Vendetti, ifit is all right with you. 
Our first witness is Ms. Lori Ann Vendetti. Ms. Vendetti is a 

homeowner from Long Beach, New Jersey, who along with a group 
of fellow homeowners fought their city's effort to forcibly take their 
homes and hand the land over to private developers who planned 
to make tens of millions of dollars building upscale condos. Only 
after half-a-decade-long legal battle were Ms. Vendetti and her fel
low homeowners able to reach a settlement tq keep their homes. 

Our second witness is Professor John Echeverria. Professor 
Echeverria is a professor at the Vermont Law School. He pre
viously served for 12 years as executive director of the Georgetown 
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Environmental Law and Policy Institute at Georgetown University 
Law Center. Professor Echeverria has written extensively on 
takings: and other aspects of environmental and natural resource 
law. He has frequently represented State and local governments, 
environmentai organizations, planning groups and others in regu
latory takings cases and other environmental litigation in both 
Federal and State courts. 

Our third and final witness is Ms. Dana Berliner. Ms. Berliner 
serves as a senior attorney at the Institute for Justice where she 
has worked as a lawyer since 1994. She litigates property rights, 
economic liberty, and other constitutional cases in both Federal 
and State courts. Along with co-counsel, Scott Bullock-I know 
Scott-she represented the homeowners in Kelo v. New London. 
From 2008 through 2011, Ms. Berliner has been recognized as a 
best lawyer in eminent domain and condemnation law by the publi
cation "Best LaWYers in America." 

We welcome all of you here today. Each of the witnesses' written 
statements will be entered into the record in its entirety, and I ask 
that each witness summarize his or her testimony ih 5 minutes or 
less. And to help you stay within that time, there is a timing light 
on your table. When the light switches from green to yellow, you 
will have 1 minute to conclude your testimony. When the light 
turns red, it signals that that 5 minutes has expired. 

Before I recognize the witnesses, it is a tradition of this Sub
committee that tp.ey be sworn in. So if you would please stand and 
be sworn. 

[Witnesses sworn.] 
Mr. FRANKS. Now, I know our first witness, Ms. Lori Vendetti, 

is beginning. So I recognize Ms. Vendetti for 5 minutes. 

TESTIMONY OF LORI ANN VENDETTI, HOMEOWNER, 
LONG BRANCH, NJ 

Ms. VENDETTI. Thank you for this opportunity--
Mr. FRANKS. Ms. Vendetti, you might pull that microphone and 

turn that one on there. 
Ms. VENDETTI. Can you hear me now? 
Mr. FRANKS. Yes, ma'am. 
Ms. VENDETTI. There. we go. 
Thank you for this opportunity to testify about legislation to stop 

Federal funding to local governments that abuse eminent domain 
for private development. My name, again, is Lori Ann Vendetti and 
I live in the MTOTSA neighborhood of Long Branch, New Jersey. 
MTOTSA is an acronym for streets: Marine Terrace, Ocean Terrace 
and Seaview Avenue. I bougp.t my home in 1995 across the street 
from my parents' home in hopes of living closer to them during 
their retirement years. My parents built their home in 1960 as a 
summer residence for themselves and their three children. My dad 
was a tru·ck driver and my mom was a school aide/secretary. Dad • 
woke up at 4 in the morning to go to work to pay for our beachside 
bungalow he built for his family. so we would have something bet
ter than he ever had. 

When my dad ret_ired in 19.89, it became my folks' year-round 
residence where they could, cherish the memories of the times they 
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spent with their three children while making new memories with 
their grandchildren. • 

I bought my house from a family I had known all my life who 
lived across the street. The grandson and I were ·friends growing 
up. When his grandfather died, they couldn't keep his grandmother 
in the house anymore and had to sell it. I wasn't the highest bid
der, but on a handshake deal they sold me the home with an un
derstanding that she would be able to come back every summer 
and stay there for as long as she lived. So her life would be 
changed as little as possible. She had Alzheimer's and never knew 
about the arrangements and died believing that the house was still 
hers. I used to mow her lawn and she would say, Does my husband 
know you're mowing the lawn? And I would say yes, Mrs. Rossi, 
your· husband knows and gave me permission. It made me feel 
great that ~er life didn't change at all and I was able to give some
thing back to them. 

That is just the kind of neighborhood we had. It is a neighbor
hood where houses are passed down from one generation to an
other. It is a quaint little beachside community of modest homes, 
mode:rate homes, not mansions, where people know each other. 
Just a little slice of the American dream. 

When the city of Long Branch tried to put an end to that by tak
ing away our homes for private condominium development, we 
came together and we fought for our rights, just like we would 
fight for any family member who .was sick or in trouble. A few 
months after I bought my house, the city established a redevelop
ment zone. We watched as the neighborhood to the south became 
a sea of bulldozers as houses were demolished to make way for lux
uzy apartments and condominiums, even though the original devel
opment plan said our neighborhood would not be seized using emi
nent domain. 

We were lied to. The city quietly stopped giving building permits 
for home improvements in our neighborhood. Eventually we 
learned that the city wanted to raze our homes too. They said our 
properties were blighted, even though the mayor admitted that if 
other areas looked like our neighborhoods, the city wouldn't even 
be pursuing redevelopment. In New Jersey, perfectly fine homes 
like ours can be condemned for reasons like diversity of ownership, 
meaning each house is owned by a separate family. But every one 
owning a home of their .own is a point of pride in America. It's 
what we all work so hard for. If owning a home means your home 
is blighted, then whose house isn't blighted? There is real blight in 
Long Branch, but the city didn't want to fix that up. They didn't 
want to fix the abandoned buildings near and around city hall. 
They wanted our well-kept modest homes so they could sell them 
to a developer who could build more expensive houses. 

Mayor Adam Schneider told us that we had to make this incred
ible sacrifice for the good of the community. But we were the com
munity. We built that community. It is not right for the govern
ment to take away what my family worked so hard for over so 
many years just to give it to someone else who can make a bigger 
profit and pay more taxes. 

I helped _start a citizens group aimed to fight this attack on our 
property rights. We started talking to the media, we staged a big 
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rally on the eve of the argument in the Kelo case. Lots of people 
were disheartened in our fight, especially after the Supreme Court 
handed down their decision ruling that officials in Connecticut 
could take homes and give them to a private developer with only 
a promise that there might be more tax revenue from it. 

But we didn't give up. As a small token _of defiance, I actually 
painted my house. I came to Long Branch so my parents could 
enjoy their retirement, with me living across the street. I :r;neant to 
stay there. In November 2005, the city condemned 11 homes in our 
neighborhood. We challenged that condemnation in co~t; but in 
2006, the superior court judge ruled that Long Branch was allowed 
to take our homes under the pretense of blight and give the land 
to a private developer who planned to make tens of millions of dol
lars buijding upscale condos for. the wealthy. We appealed that de
cision and held onto our houses for another 2 years until 2008; a 
three-judge panel unanimously reversed that decision. We were ec
static. After years of fighting, we were finally vindicated. 

The city announced it would stop its eminent domain action 
against us and negotiated a settlement that allowed us to stay in 
Long Branch in the houses that were rightfully ours. As part of the 
agreement, the city was barred from wrongfully taking people's 
homes in the name of redevelopment. The city also gave us the 
sam~ tax abatements that was being offered to the designated pri
vate developer so that we could reinvest in our own properties. 
When the city uses redevelopment area to threaten eminent do
main to a whole neighborhood, people stop fixing their homes be
cause the city just plans on bulldozing it. 

The city and the developers also contributed to the deterioration 
of our neighborhood. They stopped paving the roads; the houses 
that the developers bought from other families were left abandoned 
and boarded up. They created the blight. As a part of our settle
ment, the city had to fix the long-neglected street lights, repave all 
the streets. The developers were forced to immediately demolish all 
the abandoned homes and the developer plans on building new 
homes. In fact, thei are doing that now. And this time, without try
ing to clear us residents out without eminent domain. • 

Our neighborhood has a chance to renew now, but most stories 
of eminent domain don't end happily like ours did. People across 
the country lose their homes and their businesses after falling vic
tim to redevelopers who use the same tricks and tell the same lies 
as our officials did in Long Branch. • 

This should not happen in America. Congress must send a mes
sage to local governments across the country that this abuse of 
power will not be tolerated. 

My parents have since passed away, my mother just 2 months 
ago. But they were able to die in their dream home, knowing it was 
safe for their children and their grandchildren to enjoy forever. Ev
eryone should have that right. 

Passing this legislation would restore the sacredness and secu
rity of everyone's home, an American clream of homeownership. I 
thank you very much for your time. 

Mr. FRANKS. Thank you, Ms. Vendetti. And I offer my own condo
lences to you. 

[The prepared statement of Ms. Vendetti follows:] 
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Testimony of Lori Ann Vendetti 
Before the House Judiciary Subcommittee on the Constitution 

April 12, 2011 

Thank you for the opportunity to testify about legislation to stop federal funding 
to local governments that abuse eminent domain for private development 

My name is Lori Ann Vendetti and I live in the MTOTSA neighborhood of Long 
Branch, New Jersey. MTOTSA is an acronym for the streets Marine Terrace, Ocean 
Terrace and Seaview Avenue. I bought my home in 1995 across the street from my 
parents• house in hopes of living closer to them during their retirement years. 

My parents built their home there in 1960 as a summer residence for themselves 
and their three children. My dad was a truck driver and my mom a school secretary. Dad 
woke up at 4 in the morning to go to work to pay for the beachside bungalow he built for 
his family, so we'd have something better than he ever had. When my dad retired in 
1989, it became my folks' year-round home, where they could cherish the memories of 
the times they spent there with their children while making new memories with their 
grandchildren. 

I bought my house from a family I had known my whole life. The grandson and I 
were friends grqwing up. When his grandfather died, they couldn't keep his grandmother 
in the house anymore and had to sell it. l wasn't the highest bidder, but on a handshake 
deal they sold me the home with an understanding that she'd be able to come back every 
summer and stay there as long as she Jived, so her life would be changed as little as 
possible. She had Alzheimer's and never knew about the arrangement and died believing 
that the house was still hers. 1 used to IUOW Lhe lawn and she'd say, "Does my husband 
know you're mowing the lav,-11?" 1md I'd say, "Yes Mrs. Rossi, you kpow your husband 
gave me permission." It made me feel greal that her life didn't change, that I was able to 
give back·something lo them, though it wasn't monetary---:iust the way they gave 
something to me. 

That's just the kind of neighborhood we have. It's a neighborhood where houses 
are passed down from one generation ofa family or friends to the next. It's a quaint little 
beachside community of moderate homes, not mansions, where people know each 
other-just a slice oflhe American dream. When the City of Long Brand). tried to put an 
end to that by taking away our homes for a private condominiwn development, we can1c 
together and fought for our rights jtL~t like we would fight for any family member who 
was sick or iii trouble. 

A few months after 1 bought my house, the city established a redevelopment zone. 
We watched as the neighborhood to the soulh became a sea ofbul19,ozers as ho!L<;eS were 
demolished to make way for luxury apartments and ccmdominiunis. Even though the 
orii,~nal redevelopment plan sai.d our neighborhood would not be seized using eminent 
domain, V'fC were lied to. The city quietly stopped ghing building permits.for home 
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improvements. Eventually we learned that the city wanted to raze our homes, too, 111ey 
said our properties were "blighted," even though the mayor admitted that ir other areas 
looked like ours, the city wouldn't°be pursuing redevelopment. In New Jersey, perfoctly 
fine homes like ours-can be condemned for reasons like "diversity of ownership," 
meaning each house is ovmed by a separate family. But everyone owning a home of their 
ov,11 is a point.of pride in America; it's what we all worked so hard for. lfowning a· 
home means your house is bliglited, then whose house isn't blighted? 

There is real blight in Long Branch, but the city didn't want to fix up the 
abandoned buildings across from city hall. They wanted our well-kept but modest 
beachside homes so they could sell_ them to a developer who could build more expensive 
houses. Mavor Schneider told us that we had to make this "incredible sacrifice" for the 
good of the ;ommunity .. But we built this community. It's not right for the government 
to lake away what my family worked so hard for over so .many years just to give it to 
someone who could make a bigger profit and pay more in taxes. 

I l:ielped start a citizens group'aimcd lo fight against this attack on our property 
rights. W c started talking to the media. We staged a big ra11 y on the eve of the 
arguments in the Keto case. Lots of people were disheartened in our fight, .especially 
after the Supreme Court handed dO'l,vtl their decision, ruling that officials in Connecticut 
could take homes and give them to a private developer with only a promise that there 
might _be more lax revenue from it. But we did not give up. As a small token of 
defiance, I painted my house. I came to Long Branch so my parents could enjoy their 
retirement with me living across the street, and I meant to stay there. 

In November 2005, lhe city condemned 11 homes in our neighborhood. We 
challenged the condemriations. in court, but in 2006 a Superior Court judge ruled that 
Long Branch was allowed to take our homes under a pretense of "blight" and give the 
land over to a private deve.lopcr who planned to make tens ofmiilions of dollars building 
upscale condos for the wealthy. \Ve appealed that decision and held onto our homes for 
two more years 1mtil in.2008 a three-judge panel unanimously reversed that decision. We 
were thrilled. Aller years of fighting, we were finally vindicated. 

The city anno1mced it would stop its eminent domain actions against us, and we 
negotiated a settlement that all.owed us to stay in Long Branch in the houses that were 
rightfully ours. As part of the agreement, the city was barred from wrongfully taking 
people's homes in the name of redevelopment. The city also had to give us the same tax
abatements it was offering lo its designated private developer, so that we could reinvest 
in our properties. 

When a city uses a redevelopment area to threaten eminent domain lo a whole 
neighborhood, people slop fixing up their homes because the ciiy just plans on bulldozing 
it anyway. The city and the developers also contributed to the deterioration of the 
neighborhood. The city stopped paving the roads, and the houses the developers bought 
from other families were left abandoned and boarded up, creating the blight they said 
they were addressing by talcing our homes. As part of our settlement, the city had to l:ix 
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the long-neglected street lights and repave all the streets. 'lbe developers were forced to 
immediately demolish the abandoned homes. The developer plnns on building new 
houses in the area, this time ,vi.thou! trying to clear .out the current residents with eminent 
domain. 

Our neighborhood now has the chance to renew. But most stories of eminent 
domain abuse don't end happily. People across the country lose their homes or their 
businesses after falling victim to redevelopers who use the· same tricks and tell the same 
lies as our officials did in Long Branch. This should not happen in America. Congress 
must send a message to local governments across the country that this abuse of power 
will not be tolerated. 

My parents have since passed away, but they were able to die in their dream home 
knowing it'was safe for their children and grandchildren to enjoy forever. Everyone 
should have that right. Passing this legislation would restore the sacredness and security 
of everyone's home. 

Thank you very much for your time. 
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·Mr. FRANKS. I now recognize Professor Echeverria for 5 minutes. 

TESTIMONY OF JOHN D. ECHEVERRIA, PROFESSOR, 
VERMONT SCHOOL OF LAW 

Mr. ECHEVERRIA. Thank you for the opportunity to testify today 
to express my opposition to the Private Property Rights Protection 
Act of 2011. I am a professor of law at Vermont Law School where 
I teach property law-so this is a good preparation. 

Mr. FRANKS. Sir, could you pull your mic a little closer to you 
and turn it on? I think it may not be on. 

Mr. ECHEVERRIA. Should I restart? 
Mr. FRANKS. If you wish, that would be great. We will start your 

time over. 
Mr. ECHEVERRIA. Thank you for the opportunity to testify today 

and to express my opposition to the Private Property Rights Protec
tion Act of 2011. I'm a professor of law at Vermont Law School 
where I teach property, and in a week or so we are going to take 
up the Kelo case. So thi& testimony will be good preparation for 
that. However, I am obviously here expressing my personal and 
professional opinion today. 

If this hearing were about whether the use of eminent domain 
for economic development is a good idea or a bad idea, I would be 
happy to engage in that discussion. I have referenced in my testi
mony a 2006 study I co-authored in which we sought to analyze ob
jectively the arguments for the use of eminent domain for economic 
development, as well as the objections to the use of that power. In 
the course of our research, we found examples pf the use of emi
nent domain. that appeared problematic and others that appear 
very positive. One overriding conclusion was that in many in
stances, especially in urban areas and in heavily built-up inner 
suburbs, eminent domain appears to be a valuable· tool to accom
plish important redevelopment goals in the face of highly frag
mented landownership .patterns and recurring holdout problems. 

We also found a number of examples where, despite the picture 
painted by advocates of this legislation, the use of eminent domain 
enjoyed significant support within the community involved, and 
even among property owners whose property was subject to emi
nent domain proceedings. 

But the ·issue before the Committee, I submit, is not whether the 
use of eminent domain for economic development is a good idea or 
a bad idea. Instead, the que1?tion before the Committee is whether 
the Congress at this moment in time should consider national legis
lation dramatically limiting the use of eminent domain for eco
nomic development that would constrain every State and local ju
risdiction in the country. 

The answer to that question, I submit, is "no," and the reason 
is that in the wake of the much-debated Kela decision, virtually 
every State legislature in the country studied proposals, studied 
the Kela decision, debated the Kela decision, studied reform pro
posals, held hearings, and in many cases enacted legislation lim
iting the use of eminent domain in some fashion. In. addition, in 
several States in the aftermath of Kela, ballot measures addressing 
eminent domain reform were submitted to voters. 
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All told, over 40 States, 43 Sates according to some estimates, 
over four-fifths of all the States in the Nation, have adopted some 
kind of post-Kelo reform measure. Some applaud these reforms and 
some criticize them. Some think they have gone too far, while oth
ers believe the States have not gone far enough. 

The critical bottom line, however, is th,e State legislatures, as 
well as the voters themselves in some States, have fully and com
pletely engaged on this issue. Given that the States have acted, or 
in some instances made a very conscious decision not to act, con
gressional intervention in this issue at this time is unnecessary, 
would be unwise as a matter of policy and would be highly destruc
tive of the recent efforts by the States to address this issue. It is 
unnecessary because the States have fully considered this issue. 
And as I say, more than four-fifths of the States have adopted 
changes in their eminent domain laws. So in effect, the message of 
the States to Congress on this issue is: Been there, done that. 

It would be unwise for Congress to act because the very different 
responses of the States to this issue demonstrate that one size does 
not fit all. Given the wide differences between the States-for ex
ample, in terms of population density, the age of the communities, 
the building stock, redevelopment objectives within each jurisdic
tion-different States should and do approach the eminent domain 
issue differently. Some States have adopted severe restrictions on 
eminent domain, some States have not. Some have fqcused on pro
viding more procedural protections for landowners, while others 
have placed substantive limitations on the power of eminent do
main. Some have redefined what constitutes a public use, others 
have not. And so on and so on. When it comes to eminent domain, 
New York is truly not like South Dakota, and Ohio is truly not like 
Montana. 

Finally, congressional intervention by way of this proposed legis
lation in particular would be highly destructive of the efforts that 
States have already made on this issue. The restrictions in this 
proposed bill are relatively radical, going beyond the steps most 
States have adopted. Thus the bill would- severely interfere. with 
State policy judgments on this issue by imposing, again, a one-size
fits-all solution that would trump, conflict with, and effectively pre
empt many State laws. 

Only the most compelling national interest could justify such a 
massive, .untimely interference with State legislative judgments. 
And the case for such an intrusion cannot be made here and has 
not been made here. 

I could say a great deal more in opposition to this bill, but I be
lieve my time has run out. So I will reserve my additional points 
for the Q&A. Thank you, Mr. Chairman. 

Mr. FRANKS. Thank you, Professor. 
[The prepared statement of Mr. Echeverria follows:] 
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My name is John D. Echeverria. I am a Professor at Vermont Law School where I teach 

property law, including the law of eminent domain, and frequently write on the topic of takings 

and property rights. T have represented state and local governments and public interest 

organizations in judicial proceedings around the country in cases arising under both the federal 

and state takings clauses. l had the privilege of filing a brief in lhe U.S. Supreme Court on 

behalf of the American Planning Association and other organizations in the case of Keio v. Citv 

of New London. Finally, l have followed federal and state legislative debates about potential 

responses to the Keio decision over the nearly six years since the decision was issued. I 

appreciate the opportunity to appear before lhe Subcommi11ee this afternqon to express my 

strong personal opposition to the Private Property Rights Protection Act of 2011. 

ln my view, reasonable minds can differ about U1e public value of relying on the eminent 

domain power ;o promote economic development and whether state and local officials utilize 

this tool in a fair and effective fashion. T was the co-author of a report published in 2006, which 

sought to analyze objectively the arguments for the use of eminent domain for economic 

development as well as the objections to the use of this power. See Kele's Unanswered 

Questions: the Policy Debate Over the Use of Eminent Domain for Economic Develooment 

(available at http://forms.vermontlaw.edu/gelpi/current_research/documents/GELPT 

Report_Kelo.pdf). One conclusion of that report is that eminent domain is, in many instances, an 

important tool to accomplish redevelopment objectives in the face of highly fragmented land 

ownership patterns and recurring lioldout problems. Another finding is that the use of eminent 

domain, though rarely completely free from controversy, often enjoys deep and widespread 
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community support, including in several illustrative cases we discovered within a few miles of 

the U.S. Capitol. 

But the issue before the Committee is not whether the use of eminent domain for 
I -

economic development is a good or a bad idea. Instead, the issue is whether the U.S. Congress, 

arthis moment in time, should consider nationdl legislation limiting the use of eminent domain 

for economic development that would be binding on every State and local jurisdiction in the 

country. l submit that that such legislation is unnecessary, unwise as a matter of policy, and 

would be highly destructive of the recent efforts by the States to address this specific issue. 

The basis for these conclusions is that, in the six years since the Keio decision was 

handed down, every 'Or virtually every state legislature in the country has studied proposed 

reforms on this subject. held hearings on l!1e use of eminent domain, and in many cases enacted 

new legislation limiting the use of eminent domain. In addition, in several States ballot measures 

addressing eminent domain reform have been submitted to the voters. All told, approximately 40 

States, four-fifths of all the States in the nation, 1 have now adopted some kind of post-Keio 

reform measure. Some applaud the reform steps adopted, while others believe that some of these 

steps have been misconceived. Some believe certain state legislatures have gone too far in 

curtailing the power of eminent domain, while others believe some States have not gone far 

enough or have abdicated their responsibility by not imposing any new constraints on this 

governmental power. The bottom line, however, is that the state legislatures, as well as the 

voters themselves in some States, have fully engaged on this issue. 

1 Those .who dosely track state legislative activity in response to Keio report slightly divergent 
fii,'1lres. The National Conference of State Legislatures reports that 39 States enacted legislation 
or passed ballot measures d'!ring 2005 - 2007 in response to the Keio decision. (See 
http://www.ncsl.org/ defaultaspx?tabid=I 3252). Professor llya Somin reports that 43 States 
have enacted·post-Kelo reform legislation. S~e The l,imits of Hack/ash: Assessing the Political 
Response to Keio, 93 Minn. L. Rev. 2100, 2101 (2009). 
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Furthermore, in several States the state courts have placed new restrictions on the use of 

eminent domain for economic development. As I explained in the briefT filed in the Supreme 

Court in the Keio case, there bas been a long history of state courts imposing additional 

limitations on the eminent domain power beyond those mandated by the federal constitution; 

thus, the recent state court cases imposing new post-Keio limitations are consistent with the 

historic pattern in this area of law. 

Significantly, the States have adopted very different positions on how far they wish to go 

in curtailing use of the eminent domain power and what kinds of procedural and/or substantive 

limitations they wish to impose. The National Conference of State Legislatures e.,i:plains that 

recently enacted state laws and ballot measures fall into different categories: 

Restriyting the use of eminent domain for economic development, enhancing tax revenue 
or transferring private property to another private entity (or primarily for those purposes). 

Defining what constitutes public use. 

Establishing additional criteria for designating blighted areas subject to eminent domain. 

-Strengthening public notice, public hearing and landowner negotiation criteria, and 
requiring local government approval before condemning property. 

Placing a moratorium on the use of eminent domain for a specified time period and 
establishing a task force lo study the issue and report findings to the legislature. 

Http://www.ncsl.org/Issue.'\Research/EnvironmentandNaturaIResource.<;/EminentDomainmainpag 

e/tabid/13252/Default.aspx 

Looking at the different state responses to Keio in more detail, the state mea~ures can be 

divided into three categories made up of roughly equal numbers of Stales: those that have 

essentially abolished the use of eminent domain for economic development or at least placed 

very strong limitati'ons on its use; those that have enacted significant reforms while still allowing 
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for the continuing use of en:,i nent domain in some circumstances; and those that have adopted no 

new legislation or adopted only minor changes. I will offer a few examples of each type of 

reform to illustrate the range of state responses to the Keio issue. 

Strong Limitations: In Florida, legislation enacted in 2006 generally prohibits the taking 

of land through eminent domain for transfer to private parties except in the case of common 

carriers, utilities, infrastructure provision, or leases of otherwise public space. See Fla. Stat. Ann 

§73.013(1) (a-e) (West2010). The legislation eliminates government's power to take property 

to remove blight; instead it requires the government to determine that an individual property 

poses a danger to public health or safety before exercising eminent domain. See Fla. Stat Ann 

§73.014. (West2010). The Florida reform effort, which is widely viewed as one of the most 

restrictive in the country, is duplicated in several provis.ions ofH.R. 1443. 

South Dakota adopted reform legislation that prohibits the use of eminent domain to 

"take" property "for transfer to any private person, nongovernmental entity or other public

private business entity," see S.D. Codified Laws§ 11-7-22 (2010), and specifically outlaws 

condemnations "primarily for enhancement of tax revenues." See S.D. Codified Laws § 11-7-

22.1 (2010). Furthermore, in Benson v. State. 710 N.W. 2d 131, 146 (S.D. 2006), the Su_prcmc 

Court of South Dakota affirmed that the state constitution provides lanilowners greater protection 

against eminent domain than the fede,al constitution; specifically, the Court s_aid that the state 

constitution "requires that there bea use or right of use on the part of the public or some limited 

portion ofit." 

Moderate Limitations. Minnesota has adopted legislation that restricts municipalities 

from using eminent domain to transfer property from one owner to another for private 

commercial development, specifying that "[t]he public benefits of economic development, 
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including an increase in tax base, tax revenues, employment, or general economic health, do not 

by themselves constitute a public use or public purpose." See Minn. Stal Ann.§ 117.025(11). 

The effect of this restriction is moderated by inclusion of the phrase "by themselves," which 

presumably indicates that a locality can take a property lo further economic development if it 

also has other valid reasons for doing so. Moreover, the statute authorizes the taking ofnon

"blighted" properties if they are in an area where a majority of properties are blighted, and no 

fmsibl!l alternative solution exists to remediate the blighted properties." See Minn. Stat Ann. § 

117.027. 

Utah adopted several post-Keio measures that are essentially procedural in nature. For 

example, a 2007 measure requires approval of a proposed condemnation by two-thirds of the 

condemning agency's board,-and imposes new, more elaborate public notice requirements on 

condemning authorities. See Utah Code Ann. § l 7C-2-601 (West 2010). In 2008, the Utah 

legislarure adopted a bill which provides a right to repurchase if the condemning authority sells 

the condemned property and creates a cause of action whereby condemnees can "set aside 

condemnation for fuilure to commence or complete construction within a reasonable time." See 

Utah Code Ann: § 788-6-521. Yet another piece of legislation adopted in 2008 prescribes 

detailed pre-condemnation notice requirements. See H.B. 78, 2008 Leg. Reg. Sess. (Utah 2008). 

Mode.~t or No Limitations. In C~nnecticut, the site of the Keio case, the State has 

adopted some relatively limited constraints on the use of eminent domain for economic 

developme?t. The Connecticut law bars condemnation of private property "for the primary 

purpose of increasing.local tax revenue," and requires a supermajority vote in municipalities 

planning to condemn private property. See Conn. Gen. Stal§§ 8-193(b)(l), 8-127(b)(6)(D) 

(West 201 0). ld. § 8-127(b)(6)(D). This obviously allows eminent domain lo proceed so long as 
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enhanced tax revenues is only a se~ondary purpose of the project, and the s~per-majority 

requirement should not be an obstacle to a project that enjoys widespread public support. 

Finally, in Texas, although the legislature and the voters have expended a good deal of 

eneri,,y addressing the eminent domain issue, the new laws include so many limitations and 

qualifications that the n!lt effect is not likely to be a substantial constraint on eminent do!llilin. 

The Texas legislature enacted a law that' prohibits condemnalion if the taking "confers a private 

benefit on a particular private party through the use of the property; is for a public use that is 

merely a pretext to confer a private benefit on a particular private party; or is for economic 

development purposes, unless the economic development is a secondary purpose resulting from 

municipal community development or municipal urban renewal activities to eliminate an existing 

affirmative harm on society from slum or blighted areas ... " Tex. Gov't Code Ann. § 2206.001 

(b) (Vernon 2008) .. The third criterion's explicit exceptions for municipal community 

development and for urban renewal in the face of blight indicate-that this measure does not, as 

the first criterion might suggest, ban use of eminent domain to promote private economic 

development Subsequently, Texas voters adopted a constitutional amendment which, among 

other things, altered the definition of .. public use," mandating that condemnations only proceed 

for "ownership, use and enjoyment of the property" by the public. H.RJ. Res. 14 8lstLeg. 

Reg.Sess (Tex. 2009). However, the amendment allows condemnations with incidental private 

use, prohibiting only the taking of private land for the p1'ima,y purpose of economic 

development or an increase in tax revenue, which seems to implicitly allow the continued use of 

eminent domain so long as these are not the primary purposes. Finally, and most recently, the 

Governor of Texas vetoed legislation that ·would have eliminated the so-called blight exception. 
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These examples obviously provide only n sampling of how different States across the 

country have approached the use of eminent domain for economic development But these 

examples should be sufficient to illustrate the widely differing perspectives on eminent domain 

that exist across the country and the divergent ways that States that have opted for reform have 

pursued this agenda. 

In light of the extensive policy debates and legislative activity at the state level, itis 

unnecessary for Congress to enact legislation addressing the use of eminent domain for 

economic development The States have responded forcefully (if not in uniform fashion) to 

public concerns about the potential for abuse of the eminent domain power. Many oflhese state 

measures have clearly accomplished dramatic change. The social and economic consequences of 

some measures, as well as their effects on individual landowners. remain to be determined based 

on experience. Given this flood 9factivity at the state level on the eminent domain issue, now is 

not the time for ·congress to intervene. 

Moreover, in light of the diversity of attitudes and strategies on eminent domain in the 

different States, it would be unwise for Congress to attempt to enact national legislation on this 

issue. Thoughtful policy-making on the eminent domain issue calls for balancing the value and 

importance of the eminent domain tool in pursuing vitally important economic development with 

land owners' understandable desires to use and dispose of their property ,vith as little 

government interference as possible. Given the wide differences between the States - in terms of 

population density, the age of communities and building stocks, and redevelopment objectives, 

among other things - it stands to reason that different States will and should approach the 

eminent domain issue differently. When it comes to eminent domain, New York is not like 
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South Dnkota, nnd Ohio is not like Montana. National legislation on this subject would be 

qnwise because it would djsrebrard and override the differences within our federal system. 

Finally, it would be an extreme intrusion on the States for Congress to legislate at this 

time on the subject of the use of eminent domain for economic development by States and 

localities. Over the last half dozen years every or virtually every state legislature has either 

adopted post-Keio reform measures or made the affirmative decision not to do so. One-size-fits

all national legislation would, in most cases, contradict and preempt these recently concluded 

state deliberations, substituting Congress's view on how eminent domain should be pursued for 

the highly varied and carefully considered views of the States. Only the most compelljng 

national interest could justify such a massive, untimely intrusion into state policy-making,.and 

the case for such an intrusion cannot be made here. 

One additional note. .It is hardly an accident thnt the States have taken the lend in 

determining what reforms are needed to the eminent domain process. Th_e Supreme Court in 

Keio rejected the argument thnt the use of eminent domain to promote economic development 

violates the federal Constitution. But, at the same time, the Court explicitly invited the States to 

decide whether they wished to provide protections for property owners against eminent domain 

that went beyond the federal Constitution: 

We emphasize that nothing in our opinion precludes any State from placing further 
restrictions on its exercise of the takings power. Indeed, many States already impose 
"public use" requirements that,are stricter than the federal baseline. Some of these 
requirements have been established as a matter of state constitutional law, while others 
are,expressed in state eminent domain statutes that carefully limit the ground upon which 
takings may be exercised. • 

545 U.S. at 489. In the wake of the decision, state legislators nnd policy advocates obviously 

took up the Supreme Court's invitation. In particular, the Institute for Justice, following Keio, 
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launched what it describes on its website (see http://www.castlecoalition.org/ about) as "an 

aggressive in•itiative to effect significant and substantial reforms of state and local eminent 

domain Jaws." In light of the enormous attention state legislators have given thi~ issue over the 

last half-dozen years, and the Institute for Justice's not inconsiderable success in achieving its 

policy objectives at the state level, one wonders what the Institute' s rationale is for now 

supporting action at the national level. Is it that not every State has gone as far as the Institute 

thinks they should, and therefore Congress needs to step in with national legislation that would 

preempt the recent State efforts and trump the policy judgments so recently made at the state 

level? Apparently so. The better conclusions to draw from the recent spaJe of state policy

making on eminent domain are that the States have already responsibly addressed the eminent 

domain j_ssue, they have done so in a way that achieves a different balance in each State, time 

wi II tell how some of these reforms will work out, and Congress should not seek to intervene in 

this issue now. 

Given my J?OSition that Congress should refrain from attempting to craft national 

legislation that would attempt to impose a one-size-fits-all solution on the'States and localities, 1 

have little to offer in the way of detailed commentary on the'language oftl,le bill itself. Twill 

observe, however, that the restrictions on eminent domain in the bill are relatively radical, going 

far beyond the steps most States have adopted, perhaps most closely rivaling the restrictions 

adopted in Florida. Thus, it is clear that the interference with state policy judgments if this bill 

were adopted would be extensive. Another noteworthy feature of the bill is that it would not 

directly restrict the States and localities from exercising the eminent domain power, but instead 

would subject them to the punitive post hoc penalty oflosing two years of federal economic 

development funding ifit turns out they have run afoul of the bill's general and sometimes 
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va1,'11e prohibitions. This indirect approach is arguably mandated by the limited constitutional 

power of the federal government to instruct the States aad theirs subdivisions on how to conduct 

their business. But it certain]y produces .an awkward piece of proposed legislation tbat could 

have disastrous fiscal conse_quences for State aad localities, most of which are now facing 

financial challenges that rival if they do not surpass those facing the national governmeal The 

bill provides that a State or locality could "cure" a violation after the fact, but it is unclear how 

effective that cure could be if the development has already gone forward and/or if the condemnee 

has reinvested the compensation proceeds in another property. Ultimately, the effect.of the bill, 

given the difficulty ofpredi\:(ing the outcome oflitigation, and the severity of the potential 

penalties, might be to simply freeze a great deal of proposed redevelopment activity across the 

country, imposing yet another burden on States and localities an~ creating an additional drag on 

our struggling economy. 

Thank you for the opportunity to present this testimony. I will be pleased to respond to 

any questions that members of the Committee may have. 

10 

Mr. FRANKS. And now I recognize Ms. Berliner for 5·minutes. 

TESTIMONY OF DANA BERLINER, INSTITUTE FOR JUSTICE 
Ms. BERLINER. Thank you, Mr. Chairman. I'm very happy to be 

testifying before the Subcommittee today. I testified before the 
same Subcommittee when the bill was first introduced and first 
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passed in 2005. And some things have changed since then, as we 
have heard today, and some things haven't changed since then. 

The main thing that has not changed since then is that this pro
posed law is still needed to remedy the abuse of eminent domain 
that was made possible and even encouraged by the Kelo decision. 
When the Supreme Court decided Kelo, it decided that even the 
mere possibility of more jobs and more taxes was a good enough 
reason under the U.S. Constitution to take someone's home away 
from them and give it to a private party. That is what happened 
in the Kelo case. That project got Federal money. Since then-and 
it is now 6 years. later-nothing has been built there. That project 
did not result in economic development. It resulted in economic de
struction. Those people lost their homes for nothing and they lost 
their homes, again with the assistance of Federal funds. The court 
decided that there would, be no Federal constitutional protection es
sentially against eminent domain abuse and therefore no floor of 
protection, no consistency among the States. 

Now, what you have heard today is that a lot of-States changed 
their laws. And that is true, a lot of States did; some to a greater 
extent, some to a lesser extent. If you live in one of the 20 or so 
States that passed strong protections, that's great. And if you don't, 
you still don't have any Federal rights protection at all against 
eminent domain abuse. 

What that means is it depends on yo-qr State line. If you live in 
New Hampshire, your home is pretty safe. If you live in New Jer
sey, not so much. Mayb~ if you fight for 5 to 10 years in court, you 
might get to keep your home. Maybe, maybe not. It depends. If you 
live in New York, you don't have a prayer. Neither New Jersey nor 
New York changed their laws. California, which also is a huge 
abuser of eminent domain, changed their laws only a little bit. And 
they have so many procedural barriers to suit that, again, it is very 
difficult to hav:e any protections there. 

So the goal of this proposed law is to do what is in the power 
of Congress to establish minimum standards nationwide, and that 
is something that is still lacking, that exists for virtually every 
other constitutional right but not for this. 

Even after Kelo, Federal money continues to be used to support 
projects that use eminent domain for private development. It cer
tainly supports the agencies that engage in these takings. The 
money usually comes in the form of either Department of Transpor
tation or HUD, although there are other kinds of economic develop-
ment funding as well. . 

And Congress has previously attempted to limit the use of Fed
eral funds for eminent domain abuse through wha:t was called the 
Bond amendment. An,d that was just a spending limitation. The 
problem is, if it is violated there is nothing you can do. So people 
have tried to bring this up in court. There is no right of action. Peo
ple call us and say, hey, the project is taking our property for an
other private use, it has got Federal money, what can we do? And 
the answer is, Call the agency. But as far as we know, nothing has 
ever happened. There has never been an investigation. There has 
never 1;,een a consequence. 

This bill on the other hand does several very important things. 
It cuts off funding to agencies that abuse e~nent domain. It does 
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that in a way that complies with constitutional precedent. It has 
to be done through the spending power. 

The bill also gives guidance about what uses of eminent domain 
are permitted and what uses aren't permitted, so that agencies will 
have rules to apply. It provides for reporting, which is very impor
tant. It is very difficult to figure out where the Federal money is 
going when you attempt, to research this. And it gives an avenue 
for enforcement. So this bill contains all the elements it needs to 
be effective and to stay within constitutional limits. 

It is within the power of Congress to remove or substantially di
minish the specter of condemnation for private development in this 
country. This bill is• necessary to protect thousands of citizens from 
losin:g their homes and their businesses for private gain. And 'it has 
been inspiring to work with both parties on this important issue. 

I want to thank this Committee for its leadership and for its ef
forts on this issue. 

Mr. FRANKS. Well, thank you, Ms. Berliner. 
[The prepared statement of Ms. Berliner follows:] 
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Testimony of Dana Derlincr 
Senior Attorney, Institute for Justice 

United States House Judiciary Subcommittee on the Constitution 
April 12, 2011 

Thank you for the, opportunity to testify regarding eminent domain abuse, an issue that has 
received significant national attention in the wake of the U.S. Supreme Court's dreadful decision 
in Kela v. City of New London. This committee is to be commended for responding to the 
American people by examining this misuse of govemment power. 

My name is Dana Berliner, and I am a senior attorney at the Institute for .Tu~-tice, a nonprofit 
puhlic interest law fim1 in Arlington, Virginia, that represents people whose rights are being 
violated by government One of the main areas in wl1ich we litigate is property rights, 
particularly in cases where .homes and small businesses are taken by the government through the 
power of eminent domain and tmnsferrcd to another.private party for private development I 
have represented properly owners across the country fighting eminent domain for private gain, 
and I am one of the lawyers at the Institute who represented the home0\\11ers in Kela v. City of 
New J.ondo11, the case in which the U.S. Supreme Court rukd by a hare majority that eminent 
domain could be used to transfer perf~ctly fine private property to a private developer based 
simply on the mere promist: of increased tax revenue. J also authored two reports about the use 
of eminent domain for private development throughout the United States (available nt 
http:i/www.ca~tlecoali{ion.om/312 and http://www.castlecoalition.org/189). 

·me Keio case was the final signal that the U.S. Constitution simply provides no protection for 
the private property rights of Americans. Indeed, the Court ruled that under the U.S 
Constitution, it is okay 10 use the power of eminent domain when there's the mere possibilil)lthat 
something else could make more money than the homes or small businesses that currently 
occupy the land, as long as the project is pursuant to a development plan. It's no wonder, then, 
that the decision caused Justice O'Connor to remark in her dissent: "The specter of 
condemnation hangs over all property. Nothing is to prevent the State froz,1 replacing any Motel 
6 with a Ritz-Carlton, any home v.'ith a shopping center, or any farm ,,vilh a .factory." One 
lnstitute for Justice study found that eminent domain disproportionately impacts minorities, the 
less educated, and the less well-off. 1bat report, Victimizing the V11/nerab/e: The Demographics 
ofEminenr Domain Abuse, can be found at !)ltp://www.ij.org/l 621 and is the subject of"Testing 
O'Connor and Thomas: Does the Use of Eminent Domain Targel Poor and Minority 
Communities?" (Urbun Studies, October 2009, vol. '16, no. I I, at 2447-2461). 

Because of this threat, there has been a considerable public outcry against this closely divided 
decision. Ovenvhelrning majorities in every poll taken after the Keio decision have condemned 
the result (sec http://www.castlccoalition.org/43). Several bills have been introduced in both tl1e 
House and Senate over the past six years to combat the abuse of eminent domain, with 
significant bipartisan support. The original version of the bill, H.R. 4128 in the T 09th

, Congress, 
passed the House by a vote of376-38. 
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The use of eminent domain for priv-.ite development-has become a nationwide problem. 
wd the Qourt"s decision encouraaed further abuse in it5 wake. 

Eminent domain, called the "despotic power" in the early days of this country, is the power to 
force citizens from their homes, small businesses, churches and farms. Because the Founders 
were conscious of Lhe possibility of abuse, the Fifth Amendment provides a very simple 
restriction: "[N]or shall private property be taken for public use without just compensation." 

Historically, with. very ie\\'. limited exceptions, the power of eminent domain was used for things 
the public actually owned and used-schools, courthouses, post offices and the like. Over the 
past 60 years, however, the meaning of public use has expanded to include ordinary private uses 
like condominiums and big-box stores. 

The expansion of the public use doctrine began with the urban. renewal movement of the 1950s. 
In order to remove so-called "slum" neighborhoods, cities were authorized to use the power of 
eminent domain. Urban renewal wiped out entirt: communitit:s, typically Afiican American, 
earning eminent domain the nickname "negro removal." (Sec "Eminent Domain & African 
Americans: W11at is the Price of the Commons?" by Dr. Mindy Fullilove at 
http://w\V\v.ca~tlecoalition.org/18?:.) This "solution," which critics and proponents alike 
consider a dismal fuilure, was given ultimate approval by the Supreme Court in Berman l'. 
Parker. The Com1 ruled that the removal of blight was a public. "purpose," despite !he fact that 
the word "purpose" appears nowhere in the text of the Constitution and government already 
possessed the power-and still does-to remove blighted properties through public nuisance 
law. By effectively changing !he wording oflhc: Fifth Amendment, the Court opened up a 
Pandom's box, and in the wake of that decision properties are routinely taken pursuant to 
redevelopment statotes when there is absolutely nothing \\Tong with them,.except that some 
well-heeled developer covets them and the government hopes to increase its tax revenue. 

The use of eminent domain for private development is widespread. We documented more than 
10,000 ·propqrties either seized or threatened \\o-ith condemnation for private development in the 
five-year period between 1998 and 2002. Becnuse this number was reached by counting 
properties lisicd in news articles and cases, it grossly underestimates the number of 
c~mdcmnation and threatened condemnations. For example, in Connecticut, we found 31, while 
the true number of condemnations was 543. 

After the Supreme Court actoally sanctioned this abuse in Keio, the floodgates opened; the rate 
of eminent domain abuse tripled in the one year after the decision was issued (sec Opening the 
Floodgares: Eminent Domain Abuse in a Post-Keio World, available at 
ht!p:l/www.castlecoalition.org,'189). With the high court's blessing, local government became 
further emboldened to lake prope11y-for private developrnenl For example: 

• FreeporL Texas: Hours after the Keio decision, officials in Freeport began legnl filings to 
seize somt: waterfront businesses (two seafood companies) to make way for others (an $8 
million private boat marina), 

• Oakland, G11if.: A week arter the Supreme Court's ruling, Oakland city officials used 
eminent domain to evict John Revelli from the downtown tire sltop his family had owned 
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since 1949. Revelli and a neighboring business owner had refused to sell their property 
ro make way for a new housing development. Said Revelli of his fight with the city, "We 
thought we'd win, but the Supreme Court took away our last chance." 

• Sunset Hills, Mo.: Less than three weeks after the Keio ruling, Sunset Hills officials 
voted lo allow the condemnation of 85 homes and small businesses for a shopping center 
and office complex. 

• Mount Holly, N..T.: for the past decade, township officials have been using the threat of 
eminent domain to buy up and tear <lawn over 300 row homes in the Gardens, a 
predominantly A fricaa American and Hispanic community that was home.to elderly 
widows and first-time homebuyers. The township wants to transfer the land to a private 
developer for luxury townhomes Md apartments. 

• New York. N .Y.: Last year, the New York Court of Appeals-the state's highest court
allowed the condemnation ofperfectly fine homes and businesses for rwo separate 
projects. First, a new basketball arena and residential and office towers in Brooklyn, and 
then for the expansion of Columbia University-an elite, private in~titution-into 
Harlem. 

ln the immediate wake of Keio, courts used the decision to reject challenges by owners to the 
raking of their property for 0U1er private parties. On July 26, 2005, a court in Missouri relied on 
Keio in reluctal)tly upholding the taking of a home for a shopping mall. As the judge 
commented, "The United Stares Supreme Court has denied the Alamo reinforcements. Perhaps 
the people will clip the wings of eminent domain in Missouri, but today in Missouri it soars and 
devours." On August 19, 2005, a court in Florida, without sirnilp.r reluctance, relied on Kelo in 
upholding the condemnation of several boardwalk businesses for a newer, more expensive 
boardwalk development. 

Despite the nationwide revolt against Keio, fccleral action is still needed, 
as federal law an<l fonds currently support eminent domain for private development. 

In the wake of the Keio decision, 43 states enacted rcfonns lhal to varying degrees restrict the 
power of the gO\'cmment to sci7.c for private development. 22 states passed legislation tl:iut 
effectively prevents the abuse of eminent domain for priv~te gain, whi!e 21 states still have more 
progress that needs to be made legislatively to effectively protect private property 0\\11crs from 
this abuse of power. Seven stares have yet to do anything in the past six years since Kel'o io stop 
the abuse of eminent domain. 

Federal agencies themselves rarely if ever take property for private projects, but tedcral funds 
support condemnations and support agencies that take property from one person ro give it to 
another. 1bere has been some improvement from slate legislative reform, but not enough. 
Although eminent domain for private development is less of a problem in nearly half of the slales 
in the wnke of Kelu, • it remains a major p~oblem in many other states._ Unfortunately, some of the 
states that were the worst before Kelu in .terms of eminent domain abuse did little or nothing to 
reform their laws. New York remains the worst stale in the country, and it has gotten even worse 
since Keio. California did pass reform, but California cities have virtually ignored the new law, 
relying on the asl011ishing difficulty of bringing legal action to challenge redevelopment 
designations. Missouri, also a major abuser, passed only weak reform, as did lllinois. In other 
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stales, like Washington and Texas, the prospect of federal money for Transit Oriented 
Development has inspired municipalities to seek enormous areas for private development (areas 
not needed for the actual transportation). Eminent domain abuse is still a problem, and federal 
money continues to supporl the use of eminent domain for private commercial development. A 
few examples of how federal funds have been used to support private development include: 

• New London. Conn.: This was !he case !hat was the subject of the Supreme Cour]:'sKe/o 
.decision. Fifteen homes were taken for a private dcvefopment project that was planned lo 
include a hotel, upscale condominiums, and oJiice space. The projecl received $2 million 
in fuilds from the federal Economic Development Authority-and ultimately failed. 

• Bren. Calif.: The Brea Redevelopment Agency demolished the city's entire dovmtol'.n 
"residential area, using eminent domain to force out hundreds of lower-income residents. 
The Department of Housing and Urban Development (HUD) launched an investigation 
inlo the potential ini'sappropriation of federal development grant~ totaling at least 
$400,000, which made their way to the city in the late 1980s and early 1990s. FBI agents 
investigated the Redevelopment Agency based on evidence that the Agency used 
coercive tactics to acquire property. 

• Garden Grove. Calif.: Garden Grove has used $17.7 million in federal housing funds lo 
support its hotel development efforts-efforts that included, at lcast'in part, the use of 
eminent domain. In 1998, the City Council declared 20 percent of the city "blighted," a 
move that allowed !he city to use eniinent domaip. for private develupment, lJsing that 
power-and federal nioncy-the city acquired a mimber of properties, including a 
mobile-home park'.full or senio, citizens, apartment renters and small businesses, in order 
to provide room for-hotel development. 

• National Citv, Calif.: In 2007, the National City Community Development Commission, 
which receives significant federal funding, aulhorizbtl l)!e use of eminent domain over 
nearly 700 properties in its dov.nlown area, calling the area "blighted." One of the 
planned projects was the replacement of the Community Youth Athletic Center, a boxing 
gym and mentoring program for at-risk youth, with an upscale condominium project. 
The gym (represented by my organization, the Institute for Justice) has been challenging 
that eminent domain authorization ever since. 

• Normal, Ill.: Nonna! officials condemned the properties of Orval and Bill Yarger and 
Alex Wade, including the Broadway Mall, for a Marriott Hotel and accompanying 
conference center being built by an out-of-tm~n developer. The IO\\TI secured at least $2 
million in federal funding for downtovm projects, and once the cost of the Marriott nearly 
doubled, approved gh,ing the developer $400,000 in Commllllity Development Block 
Grant mooey. 

• Baltimore, Md.: Ju December 2002, the 13altimore City Council passed lc[lislation that 
gave the city the power to condemn about 3,000 properties for a redevelopment proje~t 
anchored by a biotechnology research park. The development would contain space for 
biotech companies, retail, restaurants and a variety of housing options. HUD prm•ided a 
$21.2 million loan to,thc city. Many projects in Baltimore involving the use or eminent 
domain for private development are overseen by the Baltimore Development 
Corporation, which receives federal funding. 

• St. Louis, Mo.: In 2003 and 2004, thq Garden Diljtrict Commission mld the McRec To\,~l 
Redevelopment Corporation demolished six square blocks of buildings, including 
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approximately 200 unites of housing, some run hy local non-profits. The older housing 
was to be replaced by luxury housing. The project received at least $3 million in 
Housing and Urban. Development (HUD) funds, and may have received another $3 
million in block grant funds as well. 

• Elmira. N.Y.: Eight propcriics-including apartments, a garage, carriage house and the 
former Hygeia Refrigerating Co.---wcrc condemned and six were purcha~cd under the 
threat of eminent domain for Elmira's South Main Street Street Urban Development 
project HUD funds were used to create a 6.38-acre lot for development. 

• New Ca%cl!. N.Y.: St. Luke's Pentecostal Church saved for more than a decade to 
purchase property and move out of the rented basement where it held services. It bought 
a piece of property to build a permanent home for the congregation. TI1e property was 
condemned by the North Hempstead Community Development Agency, which 
administers funding from HUD, for the purpose of private retail development. The land 
remained vacant for at least six years. 

• New York, N. Y.: Developer Dougla~ Durst and the Bank of America enlisted the Empire 
State Development Corporation to clear a block of midtown Manhattan for their 55-story 
Bank of America: Tower at One Bryant Park. The ESDC put at least 32 properties under 
Uu-eat or condemnation and initiated eminent domain proceedings. All of the owners· 
eventually sold. Durst had abandoned fhe project prior to 9/11, but an infusion of public 
subsidies-including S650 million in the form of Liberty Bonds-and a SI billion deal 
with Danie of America put plans back on track. 

• Ardmore. Pa.: The Ardmore Transit Center Project had some actual transportation 
purposes, but Lower Merion Township• officials also planned to remove several historic 
local-businesses, many with apartments on the upper floors, so that it could be replaced 
v.ith mall stores and upscale apartments. The project received $6 million in federal 
fonding, which went to the Southeasteni Pennsylvania Transit Authprity. But for a 
tirelessly waged grassroots battle:-which no American should have lo wage to keep what 
is rightfully theirs-that ultimately stopped the project, the federal government would be 
complicit in the desiruction of successful, family-owned small businesses. 

Congress can and should take steps to ensure that federal funds 
do not support the abuse of eminent domain. 

The Keio decision continues to cry out for Congressional action, six years later. Ev~n Justice 
Stevens, the author oftbe opinion, stated in a speech that lie believes eminent domain for 
economic development is bad policy and hopes that the country will° find a political solution. 

Some states did, but those reforms not embedded in state constitutions will always be subject to 
repeal or exception whenever a pie-in-the-sky project catches the eye of state legislators or local 
o!licials. Congress needs to finally make its opposition heard on this issue, and the sponsors of 
this bipartisan legislation arc nil to be commended for their effort~ to provide proiections thai the 
Supreme Court. denied in 2005. 

Funding restrictions v.ill only be effective if there exists a procedure for enforcement, so any 
reform must also include a mechanism by which the economic development funding for the staie 
or local government can be stopped. Part of this procedure shquld be a private method of 

5 



48 

enforcement, whether through an agency or court, so that the home or small business owners or, 
importantly, tenants that are affect~d by the abuse of eminent domain, or nny other interested 
party like local taxpayers, can alert the proper entity and funding can be cut off as appropriate. 
The diligence of ordinary citizens in the communities, where governments arc using eminent 
domain for private development, togelher with the potential sanction oflost federal funding, will 
most ce1tainly serve to rerurn_some sense to state nnd local eminent domain policy-especially in 
the absence of ~ubstantive eminent domain refonn that effectively protects property owners, 

This legislation also allows cities"and agencies to continue to receive federal funding when they 
acquire abandoned property and transfer it to private parties. When the public thinks about 
"redevelopment," it is most concerned with the ability to deal ,,-ith abaudoned property. With 
this legislation, cities can continue to clear title to abandoned property and then promote private 
development there without risking losing their federal funding. i\dditionnlly, the clear uud 
limited exception for taking property to remove ''hannful uses of!and provided such uses 
constitute an immediate threat to public health and safety" will discourage cities from taking 
perfectly fine homes and businesses as is common practice under many state's vague blight laws. 

Congress's previous efforts lo restrict the use of certain federal funds for eminent domain (from 
the Departments of Transportation, Treasury and/or Housing and Urban Development) have 
unfortunately_ been ineffective. There does not see1T.1 to be any way for individuals lo enforce this 
restriction. Nor does it appear that any of these departments have ever investigated a violation of 
the spending limitation or enforced the limitation. Instead, the local governments tliat receive the 
funds are expected to understand and a_pply the prohibition. fn other words, lhe same local 
governments that are planning lo use eminent domain are also expected to limit their own 
funding, despite the fact that ,there is no prospect of enforcement. It is therefore not surprising 
that the funding rcstriction·has not protected the rights of people faced with eminent domain. 

Given Ilic climate in !he states ns a result of Kela, congressional action would do even more to 
both discourage the abuse of eminent domain nationwide and encourage sensible state4evel 
reform. Refonn at the federal level would be a strong slatenienl to the country that this awesome 
govemrn~nt power should not he abused. It would restore the faith of the American people in 
their ability to build, own and keep their homes m1d small businesses, which is itself a 
commendable goal. 

It should also be noted that development is uot the problem-it occurs everyday acros~ the 
countrv without eminent domain and will continue to do so should this com.miltee act on this 
issue, ~hich I recommend. Public works projects like Hood control \\;ill not be affected by any 
legislation that properly restricts eminent domain to its traditional uses since those projeci.q are 
plainly public uses. But commercial developers everywhere need lo be told that they can only 
obtain property through private negotiation, not public force and that the federal government will 
nol be a party to private-to

0

-private transfors of property. As we demonstrate in a recent study, 
restricting eminent domain to its traditional public use in no ways harms economic growth. (See 
report at hrtn://ij.orq/1618, and Carpenter, D.M. and John K. Ross. "Do Restrictions on Eminent 
Domain Harm Economic Development?" Economic Developmen/ Quar/erly, 24(4), 337-351.) 
fndced, congressional action will nol stop progress. 
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Conclusion 

In thjs economy, Congress does not need to be sending scarce economic development funds to 
projt:ets lhatnot onlv abuse eminent domain and strip hard-working, lax-paying home and small 
business o\\-ncrs oftlieir constitutional rights, but projects that may ultimately fail. Let New 
London be a les:.on: After $80 million 'in taxpayer money ~-pent, years tied up in litigation and a 
disastrous U.S. Supreme Court ruling, the Fort Trumhu\l.neigbborhood is now a barren field 
home to nothing but feral cats. The developer balked.mid abandoned the project, and Pfizer-for 
whom the project was intended lo benefit--als.o left New London. 

Ernincnt domain sounds like an abstract issue, but it affects real people. Real people lose the 
homes they love and watch as lhey are replaced with condominium.,. Real people lose the 
businesses they count on to put food on the table and watch as they are replaced with shopping 
malls. And all this happens because local governments prefer the taxes generated by condos and 
malls to modest homes and small businesses. Federal law currently allows expending federal 
funds to support condemnations for U1c benefit of private developers. By doing so, it encourages 
.this abuse nationv,ide. Using eminent domain so that another richer, better-connected person 
may live or work on the land you used io own iells Americans that their hopes, dreams ru,d lulrd 
work do not matter as much as money and political influence. The use of eminent domain for 
private development has no place in a country built on traditions of independence, hard work, 
and the protection of properly rights. 

Again, thank you for the opportunity to testify before this subcommittee. 
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Mr. FRANKS. I'm going to recognize myself for 5 minutes for ques
tions. And I will begin with you, Ms. Berliner, if I can. 

Professor Eche.verria argues that we should leave it to the States 
to decide what restrictions they want to place on the use of emi
nent domain. However, this argument seems, in my mind, to ignore 
the Congress' role in deciding how Federal tax dollars are spent, 
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because the bill simply declares that Federal economic development 
money ·will not be spent in States and localities that use eminent 
domain for private economic development. If States and localities 
want to use eminent domain for economic development purposes, 
even under the bill they are still free to do so. They simply must 
forego receiving Federal economic development funds. 

So my question, Ms. Berliner, in your mind, -is there a federalism 
problem with the legislation? 

Ms. BERLINER. There isn't. The reason that the bill was. designed 
in the way that it is designed is that it complies with the U.S. Su
preme Court's decision in South Dakota v. Dole about the way that 
Congress can do these kinds of restrictions, and it is indeed 
through the spending power. So Congress can't order a locality not 
to use eminent domain for economic development, but it can with
hold its funds. So there is not a federalism problem-there is not 
a constitutional problem in that way. And again, what this bill does 
is it creates consistency across the States, which is indeed the role 
of Congress. 

Mr. FRANKS. Well, _some opponents to the legislation expressed 
concerns that if we restrict the ability of States and localities to 
take private property for private economic development purposes, 
that we will unduly stifle ec,onomic growth. And I would like to 
hear your response to that argument. 

Ms. BERLINER. Well, there's a couple of answers to that. On~ is 
we actually did a study, and it has been published now in a peer
reviewed journal as well, showing that among the States that did 
restrictions-and some of those did very minor restrictions that 
didn't really do anything, some did serious restrictions-there was 
no difference in the rate of. economic growth based on the changes 
in eminent domain. 

It is also true that there are ways to do economic development 
locally without using eminent domain. And a good example of that 
actually is the city of Anaheim instituted a program for its redevel
opment area that was quite significant, resulted in huge economic 
development increases, but did not use eminent domain. So there 
are tools available to cities to do development without eminent do
main. 

And what this bill would mean is that cities would have to ei
ther-if they really wanted to use eminent domain for economic de
velopment, do it without Federal funding. Or much more likely, 
they would find a way to do economic development without using 
eminent domain. It is perfectly possible. But despite the fact that 
every city in the country will tell you -they only use it as a last re
sort, that is not true. And this would mean it would not get used 
nearly as much as it does now. 

Mr. FRANKS. Ms. Berliner, some, of course, argue that the Pri
vate Property Rights Protection Act will make private economic de
velopment more difficult because without eminent domain, some 
property owners within a proposed redevelopment zone will just 
hold out and hold onto their property and not· sell it. 

I guess my question is do we generally ignore constitutional pro
tections such as free speech simply because enforceme~t would 
make things more difficult? 
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Ms. BERLINER. Well, we certainly don't. The point of constitu
tional rights is they protect everyone. And that means with speech, 
sometimes the speech that is protected is undesirable speech, some
times it is wonderful speech. And that is going to be true of every 
constitutional right. They protect everyone. And in this case, it is 
possible that some people will hold out. 

But, I mean, you could say that Ms. Vendetti held out. She actu
ally didn't want to go and she got to stay. It took her years to do 
it. Susette Kelo didn't want to move. And what happens is a lot of 
people don't want to move either, but under the kind of pressure 
that js excerted during these projects, some of them give up. A lot 
of the people are elderly, a lot of them are not very educated and 
they are .not able to go through the stress of facing that sort of con
demnation. But this will enable them to stay in their homes if they 
want to do so. 

Mr. FRANKs. Well, would you parse, just for the Committee, sort 
of the new definition between public use and kinq. of the way that 
they twist it around to be private economic development? That's my 
last question. 

Ms. BERLINER. Well, of course, originally eminent domain was 
used for public uses, meaning at that time, really, public ownership 
almost entirely and sometimes things that served .as public utili
ties. That changed significantly with the decision in Berman v. 
Parker when the U.S. Supreme Cqurt upheld eminent domain for 
what was called slum removal, now universally recognized as a 
complete disaster that basically destroyed inner-city neighborhoods 
and resulted in not the kind of development they were expecting. 
That is something actually Mr. Nadler was referring to. That was 
a huge problem. But it has now gradually evolved, and with Kelo, 
really reached the bottom of-anything is supposedly a public use, 
any supposed public benefit is a public use. I know the Supreme 
Court said that it wouldn't be a public use if it were taking from 
A to B. But that's what it means when you say you can take some
one's house and give it to a private developer to put in a private 
project. It is the taking from A to B and that is, unfortunately, 
where we a,re now with the Supreme Court's decision. 

Mr. FRANKs. Well, thank you, Ms. Berliner. And I now recognize 
Mr. Nadler for 5 minutes. 

Mr. NADLER. Thank you. I must admit I'm somewhat ambivalent 
about this bill. I think, on balance, the bill does a lot of harm. But 
we have obviously seen abuses of eminent domain over the years. 
And one of the problems with this bill is that it doesn't really stop 
a lot of that abuse .. You see neighborhoods in the South Bronx, for 
instance, destroyed by putting a highway through the middle of it 
because they didn't have the political power to stop it. This 
wouldn't change that. 

We've seen railroads-not so many in recent years, but in earlier 
years-given huge tracts of land, seized by· eminent domain in 
some cases-in order to get them to build the line. 

One of the proble:i;ns, it seenis to me, with this bill is the struc
ture of the remedy. It is one thing to say-and it might be a good 
thing to say-to establish the right of action, to go into court and 
get an injunction. But to say to a local government or a State gov
ernment, if you take a property by eminent domain and. later, 7 
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years later, or an action is brought up to 7 years later-and maybe 
the action takes 2 years-so 9 years later a court decides that this 
was improper, that this was private, even though you may have 
thought it was public, it was private, then you lose 2 years of all 
economic development aid. 

This seems to me-and I would like to ask Ms. Berliner this 
question. It seems to me-we talk about a cloud on entitlement in 
property law. This puts a cloud on revenue. How does the State
which has no intention of, and maybe it never does abuse eminent 
aomain-float bonds if its future revenue streams are subject to 
unpredictable revocation? 

Ms. BERLINER. Well, I think there were two questions in there. 
One was about if there is a way to includ,e in the. bill something 
that would deal with the situations where perhaps the construction 
of a highway destroys a residential neighborhood--

Mr. NADLER. No. That wasn't my real question. The question is
I'm saying that happens. I don't know how you write a bill to stop 
that. My real question is, the basic structure of this bill, using the 
spending power it seems to me, puts a cloud on revenue on any 
State or local government that will make it very difficult or much 
more costly ·to float bonds because of the possibility that 10 years 
later or 5 years later, if the bond is for 30 years let us say, during 
the lifetime of the bond, some future official will do something 
wrong and some part of the revenue stream on which you generally 
relied as your backstop for the bonding would suddenly go up in 
smoke. 

Ms. BERLINER. Okay. Well, there's two--I guess I have two re
sponses to that. One would be there is a cure provision, which is 
you give the property back. The second is this wouldn't arise unless 
there was eminent domain going on. 

Mr. NADLER. No. On the contrary. The possibility that that might 
happen in the future would be enough, I think, to cloud the rev
enue. 

Ms. BERLINER. I don't--
Mr. NADLER. I think the bond rating agencies would-certainly---, 

let me ask Professor Echeverria. Would you comment on that? 
You've done property. 

Mr. ECHEVERRIA. I think it is a very serious problem because it 
will be hard for a community to know, based _on the very vague and 
general terms of the statute, whether or not a private party-any 
private party-tenent, landowner, . or the Attorney General-could 
bring an action challenging an eminent domain project that is long 
completed, at which point presumably the project might have to be 
upended. If that risk were out there, it seems very hard to. know 
how a community could get a project underway to begin-how they 
could get--

Mr. NADLER. I will go even further. If the State wanted to borrow 
money having nothing do with that project for something else, the 
very possibility-and if no one had thought of that project yet, but 
the possibility that someone in the future may think of that project, 
and the State may fall afoul of this law in a completely unpredicted 
project, simply by introducing that uncertainty would cloud the 
revenue stream and increase the cost of borrowing the money and 
making it impossible to borrow the money for a legitimate .project. 
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Mr. ECHEVERRIA. For the entire community. For all purposes. 
Mr. NADLER. Right. That is my point. 
Ms. BERLINER. I don't think that it would work like that. There's 

a couple of diff~rent issues. One is that States are virtually never 
the abusers. It is almost always the city. 

Mr. NADLER. It is the local government. Same question. The 
problem is if this ever occurred in a local government, if it was big 
enough it could easily send the local government into bankruptcy, 
even if they didn't-if you got bonds out there and now you lose 
your revenue because you made the wrong decision on a given 
project, that could easily send the local government into bank
ruptcy. 

Ms. BERLINER. It just wouldn't arise, though, without eminent 
domain. So I think what you are asking is, is there a:. way to 
achieve a determination of the validity of the eminent domain 
under this bill prior to 7 years, which, I mean, there may be, espe
cially through the Attorney General. That seems to me like a way 
that you could address this without getting rid of the bill but just 
having an easier way that the determination can be made. 

Mr. NADLER. My time has expired. Thank you. 
Mr. FRANKS. Thank you, Mr. Nadler. And I now recognize the 

distinguished gentleman from Iowa, Mr. King, -for 5 minutes. 
Mr. KING. Thank you, Mr. Chairman. I thank the witnesses for 

your testimony. A few questions come to mind as I listen to the tes
timony. And I would turn first to Professor ]j:cheverria. And I know 
you had more to say, so I will give you some opportunity to do that. 
But I would like if you could target it on this. Looking at ·the Fifth 
Amendment-and could you tell me your understanding of why the 
phrase "for public use" exists in the Fifth Amendment? And under 
the result that I think you've advocated, wouldn't that Fifth 
Amendment function just as well without that phrase, fox: public 
use? 

Mr. ECHEVERRIA. I think the Supreme Court has said, and has 
said for 100 years, long before Berman, that the public use phrase 
imposes an obligation on the government to use the eminent do
main power for a reasonable, rational, public purpose. And some 
people object to the idea that the term "use" cari mean purpose. 
But I always say, when my children are making a lot of noise, I 
tell them, you know, be quiet. And sometimes it is just·no use tell
ing them to be quiet. Iri other words, it serves no purpose to tell 
them to be quiet. It is a perfectly plausible interpretation of the 
term "public use" that it means public purpose. 

Mr. KING. Taking that argument then that you make, what do 
you mr,ike of the argument that it was a given that the F~9-eral 
Government-or let us say all political divisions, _subdivisions and 
otherwise-it was a given that they would respect the private prop
erty rights that might otherwise be taken for private use? Did they 
contemplate, do you think, that there would be people well enough 
positioned with their economic development influence and dollars, 
that they would be advocating to government that private property 
should be confiscated and given to other private interests? Or do 
you think--=obviously I believe it was outside the scope of tp.e think
ing of our Founding Fathers when they drafted the Fifth Amend
ment. I would ask how you respond to that. 
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Mr. ECHEVERRIA. The U.S. Constitution has never been inter
preted to prohibit the taking of private property for economic devel
opment. 

Mr. KING. I might argue that that is what happened. 
Mr. ECHEVERRIA. I'm just going to say that in the 19th century, 

when the Supreme Court focused in on· this issue and said how do 
we interpret this phrase, they weren't focusing on urban redevelop
ment projects, obviously. They weren't focusing on Berman-type 
projects. They were dealing with claims that States could allow 
mining companies or irrigation companies to acquire access across 
private lands and that allowing private people to take private prop
erty in order to promote that kind of economic development. 

Another good example that goes even further back is the so
called Mills Act, under which people who were trying to build old
fashioned mills wanted to place the mills at propitious sites along 
the rivers, and State law allowed them to do that. And, people were 
allowed to seize those sites because placing those very valuable, 
early manufacturing--

Mr. KING. Were those acts litigated, the Mills Act, for example, 
to the Supreme Court? 

Mr. ECHEVERRIA. Oh, yes. There is a whole library--
Mr. KING. That is the component I'm not familiar with. I will 

take your heads-up on that, J::>rofessor, and go back and review that 
for my own edification. But I would· take you also to the statement 
that you made in your testimony. Congress-I'm reading from your 
text. "Congress should refrain from attempting to craft national 
legislation that would attempt to impose a orie-size-fits-all solution 
on States and localities. But isn't that what the Constitution of the 
United States actually is, is a one-size-fits-all document, and our 
legislation that is before us is a direct response to a decision made 
by the Supreme Court to alter the interpretation of the Constitu
tion itself? 

So I will just make the point that the Constitution itself is a one
size-fits.-all document. It protects rights and liberties specifically, so 
that all Americans live under the same standard. And I would open 
up for that response. 

Mr. ECHEVERRIA. I'm second to none in my defense of the Con
stitution. Kelo changed nothing. Kelo reaffirmed 100 years of U.S. 
Supreme Court precedent. 

Mr. KING. That would be the majority opinion, but not the dis
senting opinion. 

Mr. ECHEVERRIA. Well, it is the view of a majority of the Su
preme Court; I think the overwhelming view of the majority of 
scholars. I think the argument was thoughtfully laid out in the 
brief I filed in the U.S. Supreme Court that was embraced by a ma
jority of the court. 

Mr. KING. As my clock ticks, Professor--
Mr. ECHEVERRIA. This legislation is a radical departure from the 

Constitution. This legislation does not see--
Mr. KING. Thank you. I would provide my own rebuttal, but I 

would like to offer Ms. Berliner an opportunity to do that since we. 
are down to the yellow light. Thank you. 

Mr. ECHEVERRIA. Thank you. 
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Ms. BERLINER. Well, Kelo did change the law. Up until then, 
there was still some attempt to adhere to a concept of public use 
that was certainly dented after ~erman. But some attempt was 
made. But what happened in Kelo, it is almost as if the court was 
heading in the wrong direction. It was heading like this. But Kelo 
went from here to here. And it made a huge difference. Because in 
that case, instead of being about an area which I will never de
fend-so I am clear-but the area there was certainly in very bad 
shape and it was causing actual public health harms. In Kelo, there 
wasn't any claim there was anything wrong with this area. They 
didn't even bother to claim that. They just said we can make more 
money off of it if it was something else. 

Mr. KING. I would just. say when I see a residential home stick
ing up in the middle of an asphalt parking lot, I see that as a 
monument to the Fifth Amendment. I think property rights are so 
valuable ·a foundation for the economic development that this coun
try has had, that when they are threatened and when they are 
damaged, it threatens our long-term development as well. Thank 
you. And I would yield back. 

Mr. FRANKS. Thank you, Mr. King. I would concur with your 
thoughts completely. I recognize now the former distinguished 
Chairman of the Committee, Mr. Conyers. 

Mr. CONYERS. Thank you, Chairman Franks. 
Ms. Vendetti, I wanted to join those that have applauded your 

strategies and courage and welcome you here as well. 
What do you think o:f what you have heard here with all these 

lawyers and one very successful businessman today? How does this 
affect your feeling about what happened to you and what we are 
thinking about doing here? 

Ms. VENDETTI. I am from New Jersey and there is no legislation 
to stop eminent domain from being used again the way it was in 
Long Branch. In Long Branch, the municipality blighte~ acres and 
acres of oceanfront. I mean, there were hundreds and hundreds of 
homes there. We have to have something in place to stop that-not 
in New Jersey, but all throughout the country. I think this is a 
step in the right direction. I mean, you can keep some Federal 
funds·from municipalities. 

I know when this was first thought about, our mayor and our 
city council almost-you know, well, they freaked out basically. 
They were nervous. You can't keep taking. people's homes to give 
to someone else to build bigger homes. It just can't happen in the 
United States. And when I was doing the rallying and going across 
New Jersey and parts of the country too, people still to this day 
say, That can't happen in America. 

Well, it can happen in America and we have to put a stop to it. 
I mean, if this is a drastic change, then maybe that is what we 
need in America. I mean, we need to put our foot down and say
you know, my father was a truck driver. How did he have a sum
mer home? And he worked his rear end off, excuse .me, but to have 
that home. And for someone just to come in to say, yon know, he 
is no longer going to have it because we· want to put something else 
better there, we need drastic means to stop that. 

Mr. CONYERS. Thank you. 
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Professor Echeverria, is it accurate to say that this is something 
that has just started? Or maybe this has been going on longer than 
you knew about, Ms. Vendetti, because there have been a lot of 
eminent domain takings along this way for a long time. And I am 
not sure if the proposal before us is really going to correct what 
maybe you think it corrects. And I would like to ask the professor 
to join us in this conversation. 

Mr. ECHEVERRIA. Thank you Chairman Conyers. If I could just 
join everyone in commending Ms. Vendetti in her successful strug
gle; it displays an enormous amount of courage and energy. I do 
just want to point out that thankfully she won. She won under 
New Jersey law by enforcing her rights to proper application of the 
New Jersey statutes. So the good news is that other people in New 
Jersey in similar circumstances won't face the threat that she 
faced, becau~e the appellate courts in New Jersey and the Supreme 
Court of New Jersey have clarified what the standards are. 

In response to your question, eminent domain has been with us 
for a long time. It is with us today. One of the ironies of this legis
lation, I find, is that it talks a great deal about rural landowners 
and rural landownership. But I don't know what it does for rural 
landowners, with respect to eminent domain, if anything. 

To my understanding, there are two big issues with respect to 
eminent domain that face rural landowners in the United States as 
we speak. One is large pipeline developments, particularly the Key
stone pipeline that is coming from Canada through the Dakotas 
through Nebraska through Wyoming. 

If you Google Keystone and landowners, you will find innumer
able articles about the controversies that are going on in those 
States about the use of eminent domain to take property for those 
pipelines. That is not part of this bill, even though it purports to 
protect rural property owners. 

The other controversy has to do with transmission lines for the 
transport of electricity, an enormous issue in Virginia and other 
States. Landowners have been embroiled in very contentious con
troversies over the siting of those facilities, and the use of eminent 
domain for that purpose. Again, not within the scope of this bill. 

If there is another eminent domain controversy where the use of 
eminent domain is being used in a way that threatens rural land
ownership that is within the scope of this--

Mr. CONYERS. Chairman Franks, might I get an additional 
minute? 

Mr. FRANKS. Absolutely. 
Mr. CONYERS. Please continue. . 
Mr. ECHEVERRIA. I was essentially done. I just said that the 

threats that rural landowners face as a result of eminent domain 
are types of eminent domain that are not addressed at 'all .in this 
bill.• And if there are other threats that are within the scope of this 
bill that do face rural landowners, I don't know what they are. 

Mr. CONYERS. Well, the reason I needed a minute more is that 
I wanted to ask you about the problem of minorities being removed 
through abusive condemnation actions. There is so much urban re
newal that has gone on historically that it is called ''black re
moval." 
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And f f!.IIl wondering what the effects of the Supreme Court deci
sion and this bill have on that general consideration because, after 
all, Mr. Chairman, the real problem for many of us is that this will 
not guarantee-this will not help that removal of poor·people who 
can't go into court, can't go through long battles, legal battles to 
win, as our distinguished witness did. Could you c9mment on that, 
please? 

Mr. ECHEVERRIA. Well, I think that the larger issue is that tak
ing away the eminent domain power would be a threat to urban 
America. The reality is that in urban areas, landownership is very 
fragmented. It is very hard to get housing built, to get commercial 
redevelopment done, without using the eminent domain power. 

An example that I am very familiar with is the Skyland Mall in 
Anacostia, across the river from here. If you walk around that 
neighborhood and you quiz people, as I have done, and ask, ''Would 
you support the use of eminent domain so that we can rehabilitate 
this shopping center?" The people you will meet on the street, who, 
as you know, are by a vast majority African Americans, will say, 
Yes, indeed, we want this shopping center rehabilitated. And we 
want that done. 

It has not been done because there has been endless li~igation in 
the D.C. courts trying to challenge the use of eminent domain to 
get that accomplished. So that is an example where I think African 
Americans seeking redevelopment of their communities, in fact, 
support the use of eminent domain. 

Mr. NADLER. Mr. Chairman could I ask unanimous consent to 
ask one question? 

Mr. FRANKS. Yes. Without objection. 
Mr. NADLER. Thank you. Professor, we are aware· obviously of the 

problem that the distinguished former Chairman was talking 
about. It certainly occurred in New Yor:k years ago. My impres
sion~and I want to ask if this is the correct impression-is that 
really since the seventies, since large-scale construction of public 
housing and subsidies were replaced by section 8 and other things, 
that that really hasn't happened in the last 30 or 40 years; am I 
correct or not? 

Mr. ECHEVERRIA. That's my general impression, that you have to 
go back to the days of Robert Moses if you want to see real eminent 
domain abuse. And that, in a sense, we are in a much .better envi
ronment. And the worst abuses I think as you indicated, were asso
ciated with highway construction. 

Mr. NADLER. But could it happen again? Under the current state 
of the la~-I haven't seen it happen for a _long time. I mean I cer
tainly know of instances in New York history where it did 40 or 
50 years ago, and it was called Negro removal and so forth. But 
could the city of New York or the city of Chicago or wherever con
demn an entire neighborhood in order to put up an-I don't know, 
a new Lincoln Center or something today? 

Mr .. ECHEVERRIA. Well, I think there are a couple of answers to 
that. I think as a matter of constitutional law, to contradict Ms. 
Berliner, Kelo actually places some additional constraints relative 
to Berman and clearly to the Midkiff precedent which was, iron
ically enough, written by Justice O'Connor, which was sort of the 
high watermark of the use of eminent domain. The Supreme Court 
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in Kelo. emphasized the need for an inclusive public planning proc
ess where the people have an opportunity to comment, in which 
there was· democratic participation, in which the public authorities 
lay out what they intend to do in the form of a comprehensive plan, 
and there is a full back-and-forth. So I think that offers some pro
tection. 

But I think the more important answer to your question is really 
a change in social attitudes, that we value communities more than 
we used to, we respect the rights of minorities more than we used 
to. And I just think it is hard to imagine in this day and age those 
kinds of abuses occurring again. 

Mr. FRANKS. Let me if I could go ahead, since we extended the 
questioning here a little bit, and ask Ms. Berliner to comment on 
Mr. Nadler's question related to the notion that there is a potimtial 
of black removal. I am trying to use that--

Ms. BERLINER. I mean, tha:t is still perfectly possible under the 
law as it stands now, under the Supreme Court law. And this bill 
would actually do something to stop it. That is something that con
tinues to happen. Again, there is a peer-reviewed article that came 
out recently showing that even within cities, the areas designated 
for eminent domain are the ones that are more minority areas than 
the rest of the city. And in fact, this bill. does provide an avenue 
other .than bringing a lawsuit, which I agree most people can't do, 
which is you can call the AG. You can call the Attorney General, 
tell them what is happening, and the Attorney General can figure 
out if something has happened. 

So there is an avenue built into this bill that doesn't require 
years of litigation by individuals who can't afford it. And that is 
one of the things about the bill that is extremely helpful. 

Mr. FRANKS. I want to thank the witnesses for coming today. 
And I especially wanted to suggest that Professor Echeverria, you 
mentioned that some of the neighbors there, some of the. African 
American neighbors there, wanted the mall refurbished; and that 
if it hadn't been for so many of them fighting it in court, which o.c
curs to me that maybe some of them are hesitant to let go of their 
rights-- • 

Mr. ECHEVERRIA. It is not them fighting in court. 
Mr. FRANKS. But in any case, let the record also reflect that 

someone had told me that when I called on the former Chairman, 
I called him the distinguished former Chairman. Somebody said I 
got those words a little bit wrong. I did not mean to suggest that 
he was formerly distinguished. Not at all. And in fact I think he 
distinguished hims~lf very well today. 

So, again, I would like to thank all the witnesses for their testi
mony today. And without objection, all Members will have 5 legis
lative days to submit to the Chair additional written questions for 
the witnesses, which we will forward and ask the witnesses to re
spond to us as promptly as possible so that their answers can be 
made a part of th~ record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

And with that, again, I thank the witnesses and the Members. 
And this hearing is adjourned. 

[Whereupon, at 5:19 p.m., the Subcommittee was adjourned.] 
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APPENDIX 

MATERIAL SUBMITTED FOR THE HEARING RECORD 

Statement by Rep. Jerrold Nadler 
Hearing on tbe Private Property Rights Protection Act 

April 11, 2011 

Thank you, Mr. Chairman. 

For once Ute Supreme Court defers to the elected officials, and Congress cries foul. 

The power of eminent domain is an extraordinary one, and should be used with great 
care. All too often, it has been abused for private gain, or to benefit one community at the 
expense of another. 

It is, however, an important tool making possible transportation networks, inigation 
projects, and other public purposes. To some extent, all of these projects are "economic 
development projects." Members of Congress are always trying to get these projects for our 
districts, and certainly the economic benefit to our constituents is always a consideration. 

Has this bill drawn the appropriate line between permissible and impermissible uses of 
eminent domain? I think that is one of the questions we will really need to consider. We all 
know these easy cases. As the majority in Keio said, "[T]he City would no doubt be forbidden 
from taking petitioners' land for the purpose of conferring a private benefit on a particular 
private party . . . Nor would the City be allowed to take property under the. mere pretext of a 
public purpose, when its actual purpose was to bestow a private benefit." But which projects are 
appropriate .and which are not can sometimes be a difficult call. 

Historically, eminent domain has been used to destroy communities for projects having 
nothing to do with economic development, at least as defined in this bill. For example_, highways 
have cut through neighborhoods, destroying them. Some of these communities are in my 
district, and have yet to recover from the wrecker's ball. Yet that would still be permitted by 
this bill. Other projects might have a genuine public purpose, and yet be prohibited. They 
rhyme or reason of this bill is not clear. 

l believe, as 1 did in 2005, that this bill is the v..TOng approach to a very serious issue. 

Tt will permit many of the abuses and injustices of the past, while crippling the ability of 
state and local governments to perform genuine public duties. 

The bill would allow takings for private rights of way: pipelines, transmission lines, 
railroads. 

It would allow highways to cut through communities and all the other public projects that 
have historically fallen most heavily on the poor and powerless. As Hilary Shelton of the 
NAACP testified when we last considered this legislation, these projects are just as burdensome 
as projects that include private development. 
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It allows a taking to give property to a private party "such as a common carrier, that 
makes the property available for use by the general public as of right .... " 

Does that mean a stadium? It is privately owned, "available for use by the general public 
as of right" at least as much as a railroad: you can buy a seat. Is it a shopping center? You don't 
even need a ticket. 

The World Trade Center could not have been built under this law. 11 was publically 
owned, but was predominantly leased office space and retail. Neither could Lincoln Center. 

Affordable housing, like the Hope VI or the fabled Nehemiah program, a"faith-based 
affordable housing program in Brooklyn, could never have gone forward. 

Since 2005, there.have been new developments that call into question whether Congress 
should even act at this point. In response to the Keio decision, states have moved aggressively to 
reconsider and amend their own eminent domain laws. More than 40 states have acted. States 
have considered carefully the implications of this decision, and the needs of their citizens. I 
question whether Congress should now come charging in and presume to sit as a national .zoning 
board, deciding which projects are or are not appropriate. 

The lawsuits permitted, and the uncertainty of the bill's definitions, would cast a cloud 
over legitimate projects. A property owner,or tenant has seven years after the condemnation 
before the litigation and appeals even begin. 

Dia the trial lawyers write this? 

The local government would risk all of its economic development funding for two years, 
even for unrelated projects, and face bankruptcy ifit h'llesses wrong about a project. 

lfyou want to give someone the power to extort an entire city,.this is it. 

Mr. Chairman, this legislation goes well beyond the hypothetical taking of a Motel 6 to 
build a Ritz Carlton. It threatens communilies with bankruptcy without necessarily protecting 
the most vulnerable populations. 11 comes after years of state action in which states have decided 
which approach would sati~fy their concerns, and protect their citizens, !he best. 

I look forward to the testimony of today's witnesses who 1 hope can help us work through 
these difficult questions, and 1 yield back the balance of my time. 
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Statement of Congressman John Conyers, Jr. 
Hearing on H.R. 1433, Private Prop_erty Rights Protection Act 

April 12, 2011 

Today the Subcommittee returns its attention to the issue· of private property 

rights and eminent domain . When this legislation was introduced in 2005,. I was 

au original cosponsor due to my concerns about how the practice of condemnation 

for economic development purposes have impacted minority communities. 

However, with the passage of time and legislative actions by the states to limit the 

practice, 1 have concerns about the necessity for federal action. l believe that this 

hearing will be important to updating the current state of-affairs around the issue. 

Looking forward, I hope to work with my colleagues on both sides of the aisle to 

achieve a proper response to the Keio decision. 

In June 2005, the Supreme Court reached a decision in Keio v. City of New 

London (545 U.S. _(2005) that shocked and outraged some Americans .. lf state 

and local governments can transfer property from one private owner to another 

based Oll their judgment of which uses will produce the most taxes aJ1d jobs, it is 

not unreasonable to believe that no one's property is safe. 

As we explore this issue, I raise three primary concerns: (1) First, I would 

like to discuss the impact eminent domain and the Keio ·decision have had on our 

minority, elderly, and poor communities. (2) Second, we should focus on how we 
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might define "public use" so that we protect property interests, as well as meet 

contemporary challenges. (3) Third, recognizing the complexity of this issue, I 

cautfon us to be thoughtful and pmdent as we proceed in discussing potential 

remedies, given the particularly severe impact that any loss of economic 

development funds could-have on poor and minority communities. 

More than two dozen individuals and organizations filed briefs with the U.S. 

Supreme Court in support of the homeowners in Keio v. City of New London. 

These "friends of the court," including the NAACP and the Southern Christian 

Leadership Conference, urged the justices to use the case of Keio to end eminent 

domain abuse. 

As the NAACP articulated in its brief, eminent domain has historically been 

used to target. the poor, the elderly, and people of color. In this current era of 

gentrification and urban renewal efforts, these populations continue to suffer 

disproportionately. Even well cared for properties owned by minority and elderly 

residents risk being replaced with superstores, casinos, hot!!ls, and office parks. 

The financial gai.J.i. that comes with replacing low property tax value areas 

with high property tax value commercial districts is too attractive for many state 

and local governments to resist. Such condemnations in predominantly minority 

and elderly neighborhoods are often easier to accomplish than they are elsewhere 
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because such communities often lack the political and economic clout necessary to 

contest these development plans. 

Absent a more narrowly defined public use requirement, the takings powe.r 

will continue to be abused and our most vulnerable citizens - racial and ethnic 

minorities, the elderly,. and the economically disadvantaged-will 

disproportionately be affected and harmed. As we work to better define "public 

use," we must also consider what "economic development" should mean in this 

context. 

Increasingly, governments across this country are taking"private property for 

public use in the name of "economic development." Under the guise of economic 

development, private property is being taken and transferred to anotiwrprivafe 

owner, so long as the new owner will use the property in a way that the 

government deems more beneficial to the public. 

Tn my district of Detroit, Michigan, we have faced the same "kinds of issues 

that arose in this case: the talciug, through eminent domain, of private property for 

the so-called higher economic purpose of casino development. Perhaps, Justice 

O'Connor articulated it best when she wrote in her dissent: ''Nothing is to prevent 

the State from replacing any Motel 6 with a Ritz-Carlton, any home with a 

shopping mall, or any fann with a factory." 

3 
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Many of us share Justice O'Connor's sentiment and feel like Kelo may run 

the risk of trampling the Constitutional guarantees provided by tp.e Takings Clause 

of the Fifth Amendment - tl!at "private property shall not be taken for public use, 

withoutjust compensation." However, we must also be thoughtful and prudent as 

we take on this issue by obtaining a better sense of how states and cities will 

address Keio. 

lt is important to point out that the Majority admitted that state courts are 

free to interpret their ovm provisions in a manner that's more protective of property 

rights. Thankfully, every state Constitution has prohibitions against private takings 

and a requirement that takings be for public use. To date, I believe that 43 states 

have taken some steps to address the issue of eminent domain abuse. So, there is 

an ample record for us to examine as we consider the need for federal action. 

T look forward to exploring the issues T have just identified at today's 

hearing. Thank you. 
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E::i...-pressing support for the private property rights protections guaranteed 
by the 5th Amendment to the Constitution on the 6th anniversary of 
the Supreme Court's decision of Kelo v. City of New London. 

IN THE HOUSE OF REPRESENTATIVES 

JUNE 23, 2011 

Mr. GINGREY of Georgia (for himself, Mr. KING of Iowa, Mr. BROUN of Geor
gia, Mr. WESTMORELAND, Mr. CULBERSON, Mr. THOMPSON of Pennsyl
vania, Mr. JONES, .Mrs. BONO tticK, Mr. BARTLETT, Mr. Wl:A.cK, and 
Mr. WEBSTER) submitted the following resolution; which was referred to 
the Committee on the Judiciary 

RESOLUTION 
Expressing support for the private property rights protec

tions guaranteed by the 5th An1endment to the Constitu

tion on the 6th anniversary of the Supreme Court's 

deci~ion of Kelo v. City of New :Gondon. 

Whereas, on June 23, 2005, the Supreme Court issued a 5-

4 decision in the case of Kelo v. City of New London; 

·whereas the Takings Clause of the 5th Amendment states, 

"nor shall private property be taken for public use, with

out just compensation"; 

Whereas the majority opinion in Kelo v. City of New London 

significantly expanded the scope of the public use provi

sion in the Takings Clause of the 5th Amendment; 
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Whereas the majority opinion in Kelo v. Cit:y- of New London 

provided for the taking of a person's private property 

through eminent domain for the benefit of another pri

vate entity; 

Whereas the dissenting opinion in Kelo v. City of New Lon

don affirmed that ''the. public use requirement imposes a 

more basic limitation upon Government, circumscribing 

the very scope of the eminent domain power: Government 

may compel an individual to forfeit her property for the 

public's use, but not for the benefit of another private 

person''; 

Whereas the dissenting opinion in Kelo v. City of New Lon

don e2,._rpressed concern that the beneficiaries of this deci

sion were ''likely to be those citizens with dispropor

tionate influence and power in the political process, in

cluding large corporations and development firms" and 

"the Government now has license to transfer property 

from those with fewer resources to those with rp.ore"; and 

Whereas all levels of government have a constitutional re

sponsibility and a moral obligation to always defend the 

property rights of _individuals and to only execute their 

power of eminent domain when necessary for public use 

alone, and with just compensation to the individual prop

erty owner: Now, therefore, be it 

I Resolved, That it is the sense of the House of Rep-

2 resentatives that-

3 ( 1) State and local governments should only 

4 execute the power of eminent domain for those pur-. 

5 poses that serve the public good in accordance with 

6 the 5th .AJ.nendment to the Constitution; 
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1 (2) State and local governments must always 

2 justly compensate those individuals whose property 

3 is taken through eminent domain in accordance with 

4 the 5th Amendment to the Constitution; 

5 ( 3) any execution of eminent domain by State 

6 and local governments that does not comply with 

7 paragraphs (1) and (2) constitutes an abuse of gov-

8 ernment power and a usurpation of th~ individual 

9 property· rights, as defined in the 5th Amendment to 

10 the Constitutiqn; 

11 ( 4) eminent domain should never be used to ad-

12 

13 

vantage one private party over another; 

( 5). no State or local government should con-

14 strue the holdings of Kelo v. City of New ~ondon as 

15 justification to abuse the power of eminent domain; 

16 and 

17 (6) Congress maintains the prerogative and re-

18 serves the right to address, through legislation, any 

19 abuses of eminent domain by State and local govern-

20 ments in light of the n1ling in Kelo v. City of New 

21 London. 

0 
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• Brief in Opposition Attorneys for Resp_ondents, Tuck-It-Away, Inc. v. New York 
State Urban Development Corporation, d/b/a Empire State Development 
Corporation (2010) 

G. Social Science, Legal, and Policy Research and Articles 

1. Dick M. Carpenter II, and John K. Ross, Institution for Justice, Victimizing the 
Vulnerable: The Demographics of Eminent Domain Abuse (2007) 

2. Ilya Somin, Is Post-Kela Eminent Domain Reform Bad for the Poor? 
NORTHWESTERN UNIVERSITY SCHOOL OF LAW (2007) 

3. John K. Ross and Dick Carpenter, Robin Hood in Reverse: New York's Eminent 
Domain Policies Rob the Vulnerable to Reward the Powerful, CITY JOURNAL 

(2010) 
4. David T. Beito and Ilya Somin, Battle Over Eminent Domain is Another Civil 

Rights Issue, Cato Institute (2008) 
5. Ilya Somin, David Beito on Eminent Domain Abuse in Alabama (2009) 
6. Mindy Thompson Fullilove, M.D., Eminent Domain & African Americans: What 

is the Price of the Commons? v. 1, PERSPECTIVES ON EMINENT DOMAIN A.BUSE, 

Institute for Justice (no date) 
7. Wendell E. Pritchett, The "Public Menace" of Blight: Urban Renewal and 

Private Uses of Eminent Domain, YALE LAW & POLICY REVIEW (2003) 
8. Castle Coalition, 50 State Report Card: Tracking Eminent Domain Reform 

Legislation S(nce Kela (2009) 
9. Amanda W. Goodin, Rejecting the Return to Blight in Post-Kela State 

Legislation, NEW YORK UNIVERSITY LAW REVIEW (2007) 
10. J. Peter Byrne, Georgetown University Law Center, Condemnation of Low 

Income Residential Communities Under the Takings Clause, UCLA J. ENVTL. L. 
& POL'Y (2005) 

11. Marc B. Mihaly, Living in the Past: The Kela Court and Public-Private Economic 
Redevelopment, ECOLOGY L.Q. (2007) 

12. Douglas R. Porter, Eminent Domain: An Important Tool/or Community 
Revitalization, Urban Land Institute (2007) 
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The Civil Rights Implications of Eminent Domain Abuse: A Briefing Proposal 
Commissioner Kirsanow 

The Fifth Amendment to the U.S. Constitution states that government shall not take 
private property except for "public use" without ''just compensation."1 In Berman v. Parker, 348 
U.S. 26 (1954), the Supreme Court held that eliminating blight qualifies as a permissible "public 
use" under the Fifth Amendment. In so doing, the Berman Court permitted Washington, D.C. to 
take a department store that was itself in good condition and transfer it to a private development 
corporation for the purpose of curing blight in the surrounding neighborhood, in which most of 
the residences were considered uninhabitable and beyond repair. Pursuant to that decision, the 
District of Columbia was able to expel some 5,000 low-income blacks from their homes in the 
name of "urban renewal."2 Critics argue that the decision opened the door to the use ( or abuse) 
of eminent domain by untethering it from its constitutional moorings to expand the terms "public 
use" to mean "public purpose." 

Subsequent state court decisions further expanded the definition of"public use" by 
declaring that the possible "public benefits" from the hypothetical increased tax revenues or job 
creation that could flow from a more desirable private owner (such as a large business) justified 
the transfer of private property from one owner to another through eminent domain, regardless of 
the property's condition. 

Some civil rights advocates have argued that the urban renewal condemnations permitted 
by Berman have been historically used to target racial and ethnic minorities. "Indeed, the 
displacement of African-Americans and urban renewal projects were so intertwined that 'urban 
renewal' was often referred to as 'Negro removal."'3 Too often, "blight" was the facially neutral 
code word asserted to mask the discriminatory motives behind certain takings.4 Today, some 
critics claim that officials often declare areas blighted and therefore in need of redevelopment 
that are not actually blighted, and the owners seldom receive just compensation. Critics also 
charge that the burden falls disproportionately on those lacking the money, political power and 
influence needed to rebuff attempted takings, with the deck stacked against property owners. 

The Court's controversial decision in Keio v. City of New London, 545 U.S. 469 (2005), 
took Berman further still. In Keio, a divided (5-4) Court upheld the use of eminent domain by 
local governments to take individuals' private property and transfer it to others for the purpose of 
private economic redevelopment. Where eminent domain was once only permitted for clear-cut 
public uses, such as roads, bridges, parks, public buildings or other infrastructure, Keio now 
sanctioned "private economic development" as a permissible "public use." 

1 ''Nor shall private property be taken for public use, without just compensation." U.S. CONST. amend. V. 
2 David Beito and Ilya Somin, Battle Over Eminent Domain is Another Civil Rights Issue, KANSAS CITY STAR, Apr. 
27, 2008, available at http://www.cato.org/pub _ display.php?pub _id=9361. 
3 Amicus Brief of the NAACP in Keio v. New London at 7 (internal citations omitted), available at 
http://www.ij.org/images/pdf_folder/private_property/kelo/naacp02.pdf. 
4 Id. (c~ting Wendell E. Pritchett, The "Public Menace" of Blight: Urban Renewal and the Private Uses of Eminent 
Domain, 21 YALEL. &POL'YREV. l, 6 (2003)). 
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In their separate dissents in Keio, Justices O'Connor and Thomas derided the majority's 
expansion of the concept of"public use" and predicted that communities with less power than 
the business interests seeking their property, sµch as poor and minority communities or those 
populated by some other historically disenfranchised groups would be disproportionately harmed 
by eminent domain abuse.5 A 2007 study commissioned by the Institute for Justice, Victimizing 
the Vulnerable: The Demographics of Eminent Domain Abuse appears to confirm the Justices' 
concerns, finding a disparate impact on the communities least capable of defending themselves 
against takings. "Taken together, more residents in areas targeted by eminent do}Tlain-as 
compared to those in surrounding communities-are ethnic or racial minorities, have completed 
significantly less education, live on significantly less income, and significantly more of them live 
at or below the federal poverty line. "6 

Today, forty-three states have enacted laws attempting to limit the scope of eminent 
domain power sanctioned by Keio, but some scholars argue that those laws contain loopholes 
that "continue to permit the exact same kinds of condemnations under the guise of alleviating 
"blight"-a concept defined so broadly that virtually any property the government covets can be 
declared "blighted."7 

This briefing would consist of two panels. The first would include scholars who have 
written on the topic to testify about the history of eminent domain abuse, its impact on poor and 
minority communities and implications for civil rights, as well as efforts by federal or state 
legislatures to curb the practice. A second panel might focus on ·one or more particular localities 
where eminent domain abuse has been alleged and allow the Commission to hear testimony from 
affected residents and small businesses in those areas. Because the problem and impacts of 
eminent domain abuse vary state by state, this briefing might also be used as a starting point for a 
joint national-state advisory committee project in which the SACs conduct similar briefings at 
the state level to inform a joint report on eminent domain abuse around the country. 

5 "Allowing the government to take property solely for public purposes is bad enough, but extending the concept of 
public purpose to encompass any economically beneficial goal guarantees that these losses will fall 
disp.roportionately on poor communities." Keio, 545 U.S. at 521 (Thomas, J., dissenting). 
6 DICK M. CARPENTER, PH.D. & JOHN K. Ross, INSTITUTE FOR JUSTICE, VICTIMIZING THE VULNERABLE: Tl-IE 
DEMOGRAPmcs OF EMINENT DOMAIN ABUSE 7 (June 2007). 
7 See, e.g., Beito and S01nin, supra note 2. 
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DAVID T. BEITO 

David T. ]3eitq is a Professor at the University of Alabama. He is the author of 
Taxpayers in Revolt: .Tax Resistance during the Great Depression (Chapel Hill: 
University of North Carolina Press, 1989), From Mutual Aid to the Welfare State: 
Fraternal Societies and Social Services, 1890-1967 (Chapel Hill: l!niversity of North 
Carolina Press, 2000); and Black Maverick: TR.M Howard's Fightfor Civil Rights and 
Economic Power (Urbana: University of Illinois Press, 2009). The last book focuses on 
Dr. T.R.M. Howard who was not only one of the wealthiest blacks in Mississippi but was 
also the main early civil rights mentor to Medgar Evers and Fannie Lou Hamer. 

Professor Beito edited The Voluntary City: Choice, Community, and Civil Society (Ann 
Arbor: University ofMiclngan Press, 2002). He has a book under contract with the 
University of Illinois Press entitled "The Richer Gift of Individualism:" The Political 
Writings of Zora Neale Hurston. 

Professor Beito has published in the Journal of Interdisciplinary History, Journal of 
Policy History, Journal of Southern History, and Journal of Urban History among other 
scholarly journals. He has received fellowships from the Earhart Foundation, the Olin 
Foundation, and the Institute for Humane Studies. He has also published articles in The 
Wall Street Journal, The Los Angeles Tzmes, Reason, and American Enterprise. His most 
recent articles (both in The Wall Street Journal in 2011) focused on the overlooked 
nationwide tax -revolt of the 193 Os and the provision of decentralized relief after the 
Tuscaloosa tornado of20lt. 

Professor Beito edits th~ Liberty and Power Blog at the History News Network·and is 
Qhair of the Alabama State Advisory Committee of the U.S. Commission on Civ:il Rights. 
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EMINENT DOM,l\lN THROUGH THE BACK DOOR IN MONTGOMERY, ALABAMA 

By David T. Beito, Chair, Alabama State Advisory Committee 

TESTIMONY BEFORE THE UNITED STATES COMMISSION ON CIVIL RIGHTS 

August 12, 2011 

Thank you for inviting me here today. Let me start by saying . 
that I speak for myself in this testimony, not the Alabama State 

Advisory Committee which I chair. I have little to add t9 Ilya 

Somin's insightful and well-researched overview, and agree with the 

main thrust of his argument. As Somin points out, Americans into the 

early twentieth century greatly appreciated the link between civil 

rights and J?roperty rights. Civil rights champions ranging from the 

earliest abolitionists to the founders of the NAACP emph~sized the 

constitutional protection of the right to acquire and hold property as 

essential to the e9onomic progress of the poor and oppressed. In 

1849, for example, Frederick Douglass declared that "civil government" 

s~ould be "solemnly bound to protect the weak against the strong, the 

oppressed against the oppressor, the few against the many, and to 

secure the humblest subject in the full possession of his rights of 

person and of prop~rty." In defending property rights, of course, 

Douglass made a distinction between property originally acquired 

through mutual consent and homesteading, which he regarded as. 

legitimate, -and "property in man" which he viewed as "man-stealing. " 1 

Rather than revisit these broader historical issues, or even 

0 eminent domain as c;:onventionally understood, my testimony will 
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highlight a generally overlooked threat to the property right? of the 

poor and vulnerable. For lack of a better term, this threat can be 

called "eminent domain through the back dobr." I first encountered 

this phenomenon after becoming chair of the Alabama State Advisory 

Committee for the U.S. Commission on civil Rights. Our Committee took 

seriously the mandate of the national Commission to look creatively 

and expansively at civil rights issues. One 0£ our members, Margaret 

Brown, suggested that we examine the impact on state and local 

government policy on the property rights of minorities. 

Not long before our Committee took on this issue, the U.S. 

Supreme Court had handed down its landmark decision in 2005 of Kela v. 

New J,ondon. This rul_ing was highly permissive to local governments 

seeking to take property for economic development. In response to the 

"post-Kelo backlash," more than forty states enac_ted laws to protect 

property owners and narrow the discretion of governments. One of the 

first was Alabama's law of 2005 (followed up by another, more 

restrictive law, in 2006), which prohibited the use of conventional. 

eminent domain for economic developm?nt. 2 

All of our members, regardless of partisanship, ideology, or 

race, agreed on the need to pursue the issue. As a result, the 

Advisory Committee convened two public forums. The first was in 2008 

at the historic 16th Street Baptist Church in Birmingham Alabama. The 

church was an early meeting place for civil rights activists. In 

1963, it was the· scene of a tragic bombing which resulted in the 

deaths of four school children. During our meeting, several citizens 
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from around the state came forward to share their grievances about 

property rights abuse. One of these was Jim Peera, a developer in 

Montgomery, whose family had left Africa in the 1970s because of 

persecution of Asian minorities. Peera recounted distu~bing examples 

of how blacks in Montgomery, a qity often called the cradle of civil 

rights, were lo~ing their property through an extensive application of 

Section 11-53B-1 et. seq. of the Alabama code. This provision .l:eaves 

a major loophole for the indirect taking of property outside of 

conventional eminent domain. The legislature did not repeal it as 

part of its post-Kelo eminent domain reforms. 3 

The first two paragraphs of 11-53B-1 et. ~eq. gives some sense of 

its permissive nature: "It is estimated that within the municipalities 

of the state, there exist several thousand parcels of real property 

that due to poor design, obsolescence, or neglect, have become unsafe 

to the extent of becoming public nuisances. Much of this property is 

vacant or in a state of disrepair and is causi~g or may cause a blight 

or blighting influence on the city and the neighborhoods in which the 

property is located. Such property constitutes a threat to the health, 

safety, and welfare to the citizens of the state and is an impediment 

to economic development within the municipality .... It is the intent of 

this chapter to authorize a municipality of the state to proceed with 

the demolition or repair of a structure based on its own findings, and 

to set out a method for collecting the· assessment liens so imposed. " 4 

In contrast to the standard eminent domain process, Montgomery 

property owners on the receivini end of Section ll-53B-1 et. seq. do 

Q not have any right to compensation, even in theory. Once declaring 
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and then bills the owner, often by slapping a lien on the property, 

for the costs of demolition incl.uding the carting of away of the 

.rubble. As Peera pointed out, because the owners are often poor, many 

cannot afford to pay and thus have to sell or aba·ndon the land. He 

charged that the city was demolishing buildipgs which, by any 

reasonably objective standard, were neither blighted nor a nuisance. 

bf course, this poi-nt is somewhel:t academic since Alabama law gives 

governments maximum leeway to interpret the staµdards of blight and 

nuisance as well as to selectively apply them. 5 

Peera's information played a key role in convincing the Alabama 

State Advisory Committee to call a second publ.ic forum in April 2009 

0 to focus on the situation in Montgomery. During that meeting, Peera 

showed the audience a map of demolitions in a single year. Most were 

in a small area in Montgomery's most heavily black areas, including 

Rosa Park's old neighborhdod. There were more than fifty demolitions 

in 2008. The city council approved twenty nine more in 2009, sixty 

two in 2010, and eighteen by the end of March 2011. Most notably, at 

this meeting, ·Peera also told us about the case of J·immie M~Call who, 

as a result, testified. 6 

0 

In his willingness to fight city hall, McCall was a rarity among 

Montgomery's property owners threatened with demolition of their 

homes. He has lived in the city for several decades. For years, he 

has scraped together a living by salvaging rare materials from 

historic homes and then selling them to private builders. Sometimes 
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months went by before he had a client. Finally, he had put aside 

enough to purchase two aces in Montgomery and sta·rted to build. He 

did the work himself using materials a~cumulated in his business 

including a supply of sturdy and extremely rare longleaf pine. 7 

McCall only earned enough money to build in incremental stages 

bl:lt eventually his "dream house" took shape. From the outset, 

however, the city showed unremitting hostility. He almost lost count 

of the roadblocks it threw up including a citation for keeping the 

necessary building materials on his own land during the construction 

process. More seriously, in 2007 he was chctrged under Section 11-B-l 

et. seq. on the grounds that his home, then under construction, was a 

nuisance. 8 

The reaction of Montgomery's city fathers seemed strange to 

McCall. Wasn't he trying to fight blight by building a new home? 

McCall suspects that wealthy developers are trying to get their hands 

on the property: a rare two-acre parcel on a major thoroughfar~. 

Unlike countless others in similar straits, McCall fought back and 

hired an experienced local lawyer. He negotiated a court-enforced 

agreement which gave him eighteen months to complete the home. Only a 

month after the agreement took effect in '2008, the city demolished the 

structure. Local bureaucrats" obviously in a hurry, did not give him 

notice when they s~nt in the bulldozers on the same day as the court 

order authorizing them. McCall appealed to the same judge who had 

allowed the demolition. Stating that she had been misled, she ordered 

the city to pay compensation. Montgomery has appealed and at this 

Q writing McCall has not received a cent. McCall thinks that the city 
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intends to drag it out until his money runs out. 9 

On April 15, 2010, I received a phone call from Karen Jones, 

another black property owner from Montgomery. She related .a case 

which was no less compelling than that of McCall's. O~ly a day before 

she called me, the city had demolished her family home including 

furniture, a family bible, and old photographs. The authorities 

charged the property was a nuisance because the front porch was in 

disrepair. Although the city mailed out notices before sending out 

the bulldozers, none of them went to Jones. Instead they went to 

Forie. Jones, her. grandmother (deceased in 1989) and Matthew Jones, 1).er 

uncle (deceased in 2000). w 

The city claimed then, and now, that Karen Jones is not the owner 

although she pays the property taxes (which were not arrears) and has 

a warranty deed from 1982 indicating that she is an heir. Apparent~y, 

all of the other family members support her decision. Despite 

asserting that Jones is not the owner, the city has billed her more 

than 1200 dollars for the costs of demolition. Jones refused, and 

continues to refuse, to pay the 1-ien on principle. In .May of this 

year, the city tried to sell the property at auction, still naming the 

deceased Forie Jones as the owner in his official online information 

describing the property. Acco~ding to Karen Jones, there were no 

bidders. She charges that the city has taken no action against other 

properties in the city which are in much greater states of disrepair. 

Partly as a re.sult of the Jones case, the Castle Coalition of the 

Inst•i tute for Justice, a leading force against eminent domain abuse, 

has taken a special interest in the Montgomery situation. 11 
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As Ilya Somin points out, many state la~s, including that of 

Alabama, are still woefully inadequate in the protection of individual 

lights under eminent domain. I also second his emphasis on the need 

for local governm~nts to work with Froperty owners rather than adopt 

an adversarial relationship. Reforms will accomplish little, however, 

if they fail to add~ess those abuses that occur outside of the 

conventional eminent domain framework. Under eminent domain through 

the back door, governments never actually try to take the land, at 

least at the beginning of the process, but the end result is often the 

same or worse for property owners. If they are poor and do not have 

access to good legal representation, they will often have either sell 

or abandon their property - that is after it has become nothing more 

than a vacant 1qt. As legal restrictions on conventional eminent 

domain become tougher, it becom~s even more likely that governments 

will exploit this loophole. 

Any reforms to eminent domain through the back door s~ould start 

with the assumption that the property rights of the poor are just as 

worthy of protection as those of the rich. Put another way, it is 

essential that these individual rights· be respected as ends in 

themselves not merely as a means to t"urther the ends of another person 

or group. For this reason, the9e reforms should make it clear that 

the burden of proof is on local governments, not the property owner, 

to show that a genuine nuisance, which must be narrowly and 

specifically defined, exists. 

Of course, any reforms should assume that the onus be placed on 

governments to fully inform the actual property owner of his or rights 



0 

0 

0 

prior to any demolition. There should be no more cases like those of 

Karen Jones and Jimmie McCall and, if there are, local governments 

should be required to pay for full compensation for any mistake and 

those responsible should be prosecuted. To put teeth in these 

reforms, each sta~e could create a property rights ombudsperson in the 

attorney generai's office. The role of the ombudsperson will be to 

provide owners with an informational brochure written. in clear and 

concise language explaining their rights and, if necessary, recommend 

that the state bring charges against the local governments .in cases of 

abuse.u 

Lastly, I strongly recommend that this Commission call a special 

meeting to be devoted solely to the situation in Montgomery. In my 

view, unless this happens, the city will continue a policy of 

obfuscation and delay. I suggest that Mayor Todd Strange, who did not 

respond to invitations from the Commission to be here today, be at the 

top of any invitation list along with such alleged victims of property 

rights abuse via eminent domain through the back door as Karen Jones, 

Jim Peera, and Jimmie McCall. 

Especially during a time of recession and tumbling home prices, 

local and state governments should regard the existing property owners 

in lower-income neighborhoods in Montgomery and elsewhere as their 

allies and assets to the community. They will have a great deal more 

success with economic development if they treat these owners as 

valuable urban pioneers who deserve praise and encouragement rather 

than as obstacles to be pushed out of the way if their rights conflict 
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with some broader social and economic agenda. 

Margaret Brown, Farella Robinson, Shana Kluck, Christina Walsh, and 

Don Casey provided information which was extremely helpful in the 

preparation of this paper. Any errors, however, are those of the 

author. 
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EMINENT DOMAIN THROUGH THE BACK DOOR 
IN MONTGOMERY, ALABAMA 

By David T. Beito, Chair, Alabama State 
Advisory Committee 

TESTIMONY BEFORE THE UNITED STATES 
COMMISSION ON CIVIL RIGHTS 

Frederick Douglass 

"we hold that civil 

government to be solemnly 

bound to protect the weak 

against the strong, the 

oppressed against the 

oppressor, the few against the 

many, and to secure the 

humblest subject in the full 

possession of his rights of 

person and of property." (1849) 

Map of 2008 Demolitions prepared by Jim Peera 

Jimmie McCall's Unfinished 
House, Prior to Demolition 
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Testimony Before the U.S. Civil Rights Commission 
August 12, 2011 

Eminent Domain and Racial Discrimination: A Bogus Equation 

J. Peter Byrne 
Georgetown University·Law Center 

This hearing addresses claims that the use of eminent domain for economic development 
unfairly and disproportionately harms racial and ethnic minorities. These claims draw on the 
history of urban renewal prior to the 196O's, when many African Americans and others were 
displaced by publicly funded projects that bulldozed their homes in largely failed attempts to 
modernize cities: Justice Clarence Thomas's dissent in Kelo v. City of New London further 
argued that the use of eminent domain for economic redevelopment would inevitably harm 
minorities and the poor.i 

Such concerns in our time are seriously misplaced. Redevelopment projects using 
eminent domain continue to be an invaluable tool for maintaining the economic competitiveness 
and livability of urban areas where property ownership is :fragmented and where minorities live 
in large numbers. The discriminatory elements of older urban renewal reflect the racism 
generally prevalent in politicc:1 life in the 194O's and 5O's, and have been largely eliminated by 
the growth of political power by African Americans- and other urban minorities, as well as the 
changed fiscal relations between the federal and local governments, the effect of which has been 
to give greater control over redevelopment projects to local political leaders. Use of eminent 
domain, rarely now applied to residences, today requires political consent and community buy
m. 

Eminent domain is a crucial legislative power exercised by governments around the 
world and dating back at least to Roman times. It empowers government to acquire property in 
specific locations for the construction of networks and the assembly of large tracts even when 
private owners do not wish to sell ot holdout for excessive payment. Under our constitution, 
owners are protected by the requirement that government pay them "just compensation." The 
meaning of the Takings Clause of the Fifth Amendment relating to talcing property for "public 
use" long has been controversial, but no U.S. Supreme Court decision contradicts the holding of 
Kel0 that public use includes publicly approved condemnations for economic redevelopment of 
economically distressed areas. The quality of the redevelopment projects varies, but recent 
successful P.rojects can be found from the Ferry Building in San Francisco to Times Square in 
New Y ork. 11 Economic revitalization of urban areas will tend t0 aid poor minorities who 
disproportionately dwell in cities, by increasing employment and tax revenues for education and 
other city services. 

Political realities have changed dramatically since the urban renewal period. Minorities 
have secured significant political power in nearly every U.S. city, as well as increased influence 
in private real estate markets. Redevelopment projects have largely come under the control of Q local governments, as federal money and direction have disappeared. Local officials .strive to 
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avoid displacement of homes because of negative political repercussions and expensive 
litigation. Federal and state statutes have in many instances increased the payments due property 
owners about what ''just compensation" requ_ires. In these circumstances, the condemnation of 
homes is rare and has little or no identifiable ethnic or racial character. The plaintiffs in K.elo 
were white, middle class people - which explains a good bit of the hysterical media reaction. 

The changes in the political economy of economic development can be seen by 
comparing the urban renewal of Southwest Washington, DC, in the 1950's, approved by the 
Supreme Court in Berman v. Parkeri\ with the use of condemnation in DC today. The massive 
condemnations, bulldozing, and reconstruction of Southwest Washington comprised a complex 
episode with many facets, but poor African Americans residents seem to have suffered 
disproportionate displacement. At that time, there was no democracy or ~lected government at all 
in Washington; the statute authorizing the project was enacted by Congress, and the members of 
the Redevelopment Land Agency that carried out the project were appointed by the federal 
government qr their DC appointees. The most controversial exercise of eminent domain in 
Washington D C iJ;l the past decade has been the condemnation of stores in the Skyland strip mall 
in Anacostia to permit the construction of a badly needed private supermarket for an underserved 
area. That action, although bitterly contested in court by some owners, was supported by many 
member of the local community, specifically approved by the D.C. Council, which was majority 
African American, and signed by Mayor Anthony Williams.iv Although specifically exercised in 
order to convey the land to a private developer, it would be absurd to suggest that the case 
presents a civil rights issue appropriate for consideration by the U.S. Civil Rights Commission. 
Similar observations can be made about the use of eminent do:rp.ain by Dudley Street 
Neighborhood Initiative in Boston to assemble land for affordable housing.v 

Nor is there reason to suppose that condemnations for economic development are more 
likely to harm minorities than condemnations for other traditional public uses. Many of the most 
brutal condemnations in the urban 1"enewal period were accomplished for highways and public 
housing where the government would actually own the site. Government has the same general 
incentive to seek less expensive or flourishing lands for condemnation whatever the use to be 
.made. If the goal really is to protect minorities, why are the proponents not seeking to constrain 
the uses of eminent domain that historically have been most harmful to minorities? Yet, 
legislation recently introduced in Congress, H.R. 1433, ignores these exercises of eminent 
domain for highway constructibn and other public projects, while prohibiting economic 
development that has the potential to aid low income people. 

The case against e:,minent domain here has been advanced largely on the basis of 
advocacy by libertarian organizations, which broadly oppose the use of eminent domain because 
they value private property more highly than local democracy. The evidence that that they 
marshal, such as the lurid Victimizing the Vulnerable, presents ambiguous data in highly colored 
language. That study shows no more than that communities are somewhat more likely to pursue 
redevelopment in poorer areas than in more affluent areas. There is no consideration of the 
·public benefits to be gained from these projects, the distribution of spch benefits, or the scope or 
character of citizen participation in decision malcing. Nonetheless, the study leaps to the 
astounding conclusion that, "The only real solution is prohibiting the use of eminent domain for 
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private development to protect the constitutional rights of all citizens, .... ,,vi Thus, they oppose 
condemnation of the property of our largest corporations as much as that of the most 
economically marginal minority individual. The concern for the.latter seems frankly tactical, 
since they know that they would get little hearing in many quarters simply advocating to reduce 
the scope of state legislative power over private property. 

If one were worried about disproportionate impacts of eminent domain on the poor or 
minorities, there are remedies that would address that directly. One might provide more 
procedural protections or compensation to residents than to commercial property owners. One 
could mandate minimum payments to tenants, who normally receive no compensation hen rental 
housing is condemned. The Fair Housing Act could be amended to clarify that it applies to 
condemnation of residences without regard to intent. vii These ideas are all worthy of study but 
have not been because they do not meet the agenda of the libertarian groups driving the issue, 
which is to limit further the powers of government in favor of private capital. Proponents rather 
would deprive the DC government of the power to use eminent domain to build a supermarket in 
Anacostia. In a world of growing economic inequality, in a political climate demanding cutting 
taxes as well as medical and pension benefits, it is unfortunate we are spending this. time 
discussing the non-issue of the effects of eminent domain on minorities. 

i 545 U.S. 469, 521-22 (2005). 
ii See e.g., Marc B. Mihaly, Living in the Past: The Keio Court and Public-Private Economic Redevelopment, 34 
Ecology L. Q. 1 (2007); Robert G. Dreher and John D. Echeverria, Kelo 's Unanswered Questions: The Policy 
Debate Over the Use of Eminent Domain for Economic Development (2006), at 
http://www.law.georgetown.edu/gelpi/current research/documents/GELPIReport Kelo.pdf; J. Peter Byrne, 
Condemnation of Low Income-Residential Communities Under the Takings Clause, 23 U.C.L.A. J. Envtl. L. & Pol. 
131 (2005); Jeff Finkle, Eminent Domain and Economic Development, at 
http://law.case.edn/centers/business law/eminent domain/pdfs/Finkle eminent domain pwrpt.pdf. 
iii 348 U.S. 26 (1954). • 

iv See, e.g., Duk Rea Oh v. NCRC, 7 A. 3d 997 (D.C. 2010); Franco v. District of.Columbia, 3 A.3d 300 (D.C. 
2010); Rumber v. District ofColmnbia and NCRC, 487 F.3d 941 (D.C. Cir. 2007); Franco v. National Capital 
Revitalization Comm'n, 930 A.2d 160 (D.C. 2007). 
v See Elizabeth A. Taylor, The Dudley Street Neighborhood Initiative and the Power of Eminent Domain, 36 
B.C.L. Rev. 1061 (1995). 
vi DICK M. CARPENTER, PH.D. & JOHN K. ROSS, INSTITUTE FOR JUSTICE, VICTIMIZING THE 
'{ULNERABLE: THE DEMOGRAPHICS OF EMINENT DOMAIN ABUSE 7 (June 2007). 
VII Edward A. Imperatore, Discriminatory Condemnations and the Fair Housing Act, 96 GEO. L.J. 1027 (2008). 
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history of urban renewal prior to the 1960's, when many African Americans and others were 
displaced by publicly funded projects that bulldozed their homes in largely failed attempts to 
modernize cities. Justice Clarence Thomas's dissent in Kela v. City of New London further 
argued that the use of eminent domain for econor;nic redevelopment would inevitably harm 
minorities and the poor.i • 

Such concerns in our time are seriously misplaced. Redevelopment projects using 
eminent domain continue to be an invaluable tool for maintaining the economic competitiveness 
and livability of urban areas where property ownership is fragmented and where minorities live 
in large numbers. The discriminatory elements of older urban renewal reflect the racism 
generally prevalent in political life in the 1940's and 50's, and have been largely eliminated by 
the growth of political power· by African Americans and other urban minorities, as well as the 
changed fiscal relations between the federal and lb cal governments, the effect of which has been 
to give greater control over redevelopment projects to local political leaders. Use of eminent 
domain, rarely now applied to residences, today requires political consent and community buy
m. 

Eminent domain is a crucial legislative power exercised by governments around the 
world and dating back at least to Roman times. It empowers government to acquire property in 
specific locations for the construction of networks and the assembly oflarge tracts even when 
private owners do not wish to sell or holdout for excessive payment. Under our constitution, 
owners are protected by the requirement that government pay them "just compensation." The 
meaning of the Taldngs Clause of the Fifth Amendment relating.to taking property for "public 
use" long has been controversial, but no U.S. Supreme Court decision contradicts the holding of 
Kelo that public use includes publicly approved condemnations for economic redevelopment of 
economically distressed areas. The quality of the redevelopment projects varies, but recent 
successful projects can be found from the Feny Building.in San Francisco to Times Square in 
New Y ork.11 Economic revitalization of urban areas will tend to aid poor minorities who 
disproportionately dwell in cities, by increasing employment and tax revenues for education and 
other city services. 

Political realities have changed dramatically since the urban renewal period. Minorities 
have secured significant.political power in nearly every U.S. city, as well as increased influence 
in private real estate markets. Redevelopment projects have largely come under the control of Q local governments, as federal money and direction have disappeared. Local officials strive to 
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avoid displacement of homes because of negative political repercussions and expensive 
litigation. Federal and state statutes have in many instances increased the payments due property 
owners about what ''just compensation" requires. In these circumstances, the condemnation of 
homes is rare and has little or no identifiable ethnic or racial character. The plaintiffs in Kelq 
were white, middle class people - which explains a good bit of the hysterical media reaction. 

The changes in the political economy of economic development can be seen by 
comparing the urban renewal of Southwest Washington, DC, in the 1950's, approved by the 
Supreme Court in Berman v. Parkeriii, with the use of condemnation in DC today. The massive 
condemnations, bulldozing, and reconstruction of Southwest Washington comprised a complex 
episode with·many facets, but poor African Americans residents seem to have suffered 
disproportionate displacement. At that time, there was no democracy or elected government at all 
in Washington; the statute authorizing the project was enacted by Congress, and the members of 
the Redevelopment Land Agency that carried out the project were appointed by the federal" 
government or their DC appointees. The most controversial exercise of eminent domain in 
Washington DC in the past decade has been the condemnation of stores in the Sky land strip mall 
in Anacostia to permit the construction of a badly needed private supermarket for an underserved 
area. That action, although bitterly contested in court by some owners, was supported by many 
member of the local community, specifically approved by the D.C. Council, which was majority 
African American, and signed by Mayor Anthony Williams. iv Although specifically exercised in 
order to convey the land to a private developer, it would be absurd to suggest that the case 
presents a civil rights issue appropriate for consideration by the U.S. Civil Rights Commission. 
Similar observations can be made about the use of eminent domain by Dudley Street 
Neighborhood Initiative in Boston to assemble land for affordable housing. v 

Nor is there reason to suppose that condemnations for economic development are more 
likely to harm niinorities than condemnations for other traditional public uses. Many of the most 
brutal condemnations in the urban ,renewal _period were accomplished for highways and public 
housing where the government would actually own the site. Government has the same general 
incentive to seek less q:pensive or flourishing lands for condemnation whatever the use to be 
made. If the goal really is to protect minorities, why are the proponents not seeking to constrain 
the uses of eminent domain that historically have been most harmful to minorities? Yet, 
legislation recently introduced in Congress, H.R. 1433, ignores these exercises of eminent 
domain for highway construction and other public projects, while prohibiting economic 
development that has the potential to aid low income people. • 

The case against ~rriinent domain here has been advanced largely on the basis of 
advocacy by libertarian. organizations, which broadly oppose the use of eminent domain because 
they value private property more highly than local democracy. The evidence that that they 
marshal, such as the lurid Victimizing the Vulnerable, presents ambiguous data in highly colored 
language. That study shows no more than that communities are somewhat more likely to pursue 
redevelopment in poorer areas than in more affluent areas. There is no consideration of the 
public benefits to be gained from these projects, the distribution of such benefits, or the scope or 
character of citizen participation in decision making. Nonetheless, the study leaps to the Q astounding conclusion that, "The only real solution is prohibiting the use of eminent domain for 
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private development to protect the constitutional rights of all citizens, .... ,,vi Thus, they oppose 
condemnation of the property of our largest corporations as much as that of the most 
economically marginal minority individual. The concern for the latter seems frankly tactical, 
since they know that they would get little hearing in many quarters simply advocating to reduce 
the scope of state legislative power over private property. 

If one were worried about disproportionate impacts of eminent domain on the poor or 
minorities, there are remedies that would address that directly. One might provide more 
procedural protections or compensation to residents than to commercial property owners. One 
could mandate minimum payments to tenants, who normally receive no compensation hen rental 
housing is condemned. The Fair Housing Act could be amended to clarify that it applies to 
condemnation of residences without regard to intent. v.ii These ideas are all worthy of study but 
have not been because they do not meet the agenda of the libertarian groups driving the issue, 
which is to limit further the powers of government in favor of private capital. Proponents rather 
would deprive the DC government of the power to use eminent domain to build a supermarket in 
Anacostia. In a world of growing economic inequality, in a political climate demanding cutting 
taxes as well as medical and pension benefits, it is unfortunate we are spending this time 
discussing the non-issue of the effects of eminent domain on minorities. 
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Condemnation ofLow Income Residential Communities Under the Takings Clause, 23 U.C.L.A. J. Envtl. L. & Pol. 
131 (2005); JeffFinl<le, Eminent Domain and Economic Development, at 
P._ttp://law.case.edu/centers/business law/eminent domain/pdfs/Finkle eminent domain pwrpt.pdf. 
111 348 U.S. 26 (1954). 

iv See, e.g., Duk Rea Oh v. NCRC, 7 A. 3d 997 (D.C. 2010); Franco v. District of Columbia, 3 A.3d 300 (D.C. 
201 0); Rumber v. District of Columbia and NCRC, 487 F.3d 941 (D.C. Cir. 2007); Franco v. National Capital 
Revitalization Comm'n, 930 A.2d 160 (D.c;:. 2007). 
v See Elizabeth A. Tay for, The Dudley Street Neighborhood Initiative and the Power of Eminent Domain, 36 
B.C.L. Rev. 1061 (1995). 
vi DICK M. CARPENTER, PH.D. & JOHN K. ROSS, INSTITUTE FOR JUSTICE, VICTIMIZING THE 
yuLNERABLE: THE DEMOGRAPHICS OF EMINENT DOMAIN ABUSE 7 (June 2007). 
VII Edward A. Imperatore, Discriminatory Condemnations and the Fair Housi.J;lg-Act, 96 GEO. L.J. 1027 (2008). 
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INTRODUCTION 

I am grateful for the opportunity to address the important issue of the impact of eminent 
domain on racial and ethnic minorities. I would like to thank Chainnan Castro, Vice Chair o Themstrom, and the other c·ommissioners for their interest in this vital question. 

0 

As President Barack Obama aptly put it, "[ o ]ur Constitution places the ownership of private 
property at the very heart of our system of liberty. "1 The protection of property rights was 
one of the main purposes for which the Constitution was originally adopted.2 Unfortunately, 
the Supreme Court has often relegated property rights to second class status, giving them far 
less protection than that accorded to other constitutional rights. 3 And state and local. 
governments have often violated those rights when it seemed politically advantageous to do 
so. 

Americans of all racial and ethnic bacl_<:grounds have suffered from government violations of 
constitutional property rights. But minority groups have often been disproportionately 

1 BARACK OBAMA, THE AUDACITY OF HOPE 149 (2006). 
2 

See, e.g., JENNIFER NEDELSKY, PRIVATE PROPERTY AND THE LIMITS OF AMERICAN CONSTITUTIONALISM: THE 

MADISONIAN FRAMEWORK AND ITS LEGACY (1990) ( emphasizing centrality of property rights for the 
Founders); JAMES W. ELY, JR. THE GUARDIAN OF EVERY OTHER RIGHT: A CONSTITUTIONAL HISTORY OF 
PROPERTY RIGHTS 42-58 (3d. ed. 2008) (emphasizing centrality of property rights for the Founding generation); 
Stuart Bruchey, The Impact of Concern for the Security of Property Rights on the Legal System of the Early 
American Republic, 1980 WIS. L. REV. 1135, 1136 (noting that "[p]erhaps the most important value ofthe 
Founding Fathers of the American constitutional period, 'was their belief in the necessity of securing property 
rights"). 
3 I have summarized the second class status of property rights in current Supreme Court jurisprudence in Ilya 
Somin, Taking Property Rights Seriously? The Supreme Court and the "Poor Relation" a/Constitutional Law, 
George Mason Univ. Law & Econ. Res. Paper No. 08-53 (2008), available at 
http://papers.ssm.com/so13/papers.cfin?abstract_ id='l 24 7854 
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victimized, sometimes out of racial prejudice and at other times because of their relative 
political weakness. Minorities are especially likely to be victimized by private to private 
condemnations that test the limits of the Public Use Clause of the Fifth Amendment, which 
requires that property can only be condemned for a "public use." These include takings 
allegedly justified by the need to alleviate "blight" and promote "economic develop111ent." 

Part I of my testimony briefly surveys the constitutional law of eminent domain and public 
use. It documents the extent to which the Supreme Court has given condemning authorities a 
near-blank check to take property for whatever purposes they w~nt. 

Part II examines the impact of blight and economic development condemnations on minority 
groups. Both types of takings often victimize racial and ethnic minorities. Although such 
condemnations are defended on the grounds that they are needed to promote economic 
growth in poor communities, they often destroy far more wealth than they create. Economic 
development can be better promoted by other, less destructive means. African-Americans 
and Hispanics are targeted more often than other groups in large part because of their relative 
political wealmess and comparatively high poverty rates. While, certainly, not all members of 
these groups are poor or politically weak, a disproportionately large number are. 

Finally, in Part III I explain why the problem of abusive takings persists despite the wave of 
state reform laws adopted in response to. the Supreme Court's unpopular decision upholding 
economic development takings in Keio v. City of New London.4 Many of the new laws 
actually impose little or no constraint on economic development takings. Even those that do 
impose meaningful restrictions usually still allow private-to-private condemnations in the 
types of "blighted" areas where many poor minorities live. Although post-Keio reforms are a 
step in the right direction, much remains to 'be done before the property rights of poor 
minorities are anywhere close to fully protected. 

I. THE CONSTITUTIONAL LAW OF PUBLIC USE. 

The Fifth Amendment requires that property can only be condemned for a "public use."5 

Traditional public uses include those where the condemned land is actually "used" by the 
public, either by building a government-owned structure on it (such as a road or a bridge), or 
by constructing a privately owned facility that the owner is legally required to allow the 
general public to use, such as a public utility. 

In Kelo v. City of New London, the Supreme.Court ruled that the condemnation of private 
property for transfer to another private party in order to promote "economic development" 
was a permissible "public use"; indeed, it ruled that virtually any potential benefit to the 
public benefit or "public purpose" counts as a "public use."6 The Court upheld the 
condemnation of land in New London for transfer to a private -party despite the fact that the 

4 545 U.S. 469 (2005). 
5 U.S. CONST. AMEND. V. 
6 Keio v. City of New London, "545 {J.S. 469, 473-78 (2005). 
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condemned property would n~t be owned by the government, the general public would have 
no right of access to it, and there was no legal requirement that the new private owners 
actually produce the promised "economic development" that supposedly justified the takings 
in the first place. 

Kelo was largely consistent with two previous Supreme Court decisions that defined "public 
u;:;e" very broadly.7 In the i954 case of Berman v. Parker, the Court upheld the 
condemnation of "blighted" property for transfer to private developers and concluded that 
that the legislature has "well-nigh conclusive" power to define public use as it sees fit. 8 

Berman's highly permissive approach was reaffirmed in Ha,waii Housing Authority v. Midkiff 
in 1984.9 

Whatever its basis in precedent, Kelo was at odds with the text and original meaning of the 
Fifth Amendment, which do not conflate "public use" with potential ·"public benefit," instead 
limiting "public us·e" to cases of actual government ownership of condemned property or at 
least a legal right of access by the public ( as in the case of public utilities). 10 Kelo also placed 
undue faith in the willingness of government officials to protect the constitutional property 
rights of the poor and politically weak. As historian and law professor James W. Ely, Jr. has 
written, "among all the guarantees of the Bill of Rights, only the public use limitation is 
singled out for heavy [judicial] deference" to the very government officials whose abuses of 
power it is meant to constrain.11 There is little sense in recognizing a constitutional right for 
the purpose of curbing abuses of government power, and Hien leaving the definit1.on of that 
right up to the discretion of the very officials whose power the right is supposed to restrict. 

It should also be noted that the need to protect property rights against abusive state and local 
governments was one of the main reasons why the framers of the Fourteenth Amendment 
sought to apply the Bill of Rights to the states. Congressional supporters of the Amendment 
feared that southern state governments would threaten the property rights of African
Americans and those whites who had supported the Union against the Confederacy during 
the Civil War.12 This objective cannot easily be reconciled with allowing those very same 
state governments to determine what qualifies as a public use, thereby giving them a blank 
check to expropriate the property of both African-Americans and white loyalists. The right to 

7 Sef! Hawaii Housing Auth. v. Midkiff, 467 U.S. 229,241 (1984) (ruling that takings are for a public use if they 
are "rationally related to a conceivable public purpose"); Berman v. Parker, 348 U.S. 26, 32 (1954) (holding 
that the legislature has "well-nigh conclusive" power to define public use as it sees fit). 
8 Berman, 348 U.S. at 32. 
9 Midkiff, 467 U.S. at 240-41. 
10 

See James W. Ely, Jr., "Poor Relation" Once More: The Supreme Court and the Vanishing Rights of 
Property Owners, 2005 CATO SUP. CT. REV. 39,.40-43 (describing early American jurists' rejection of the idea 
that eminent domain can be used to transfer property from one private party to another without giving the 
general public any right to use it). See also Eric R. Claeys, Public Use Limitations and Natural Property•Rights, 
2004 MICH .ST. L, REV. 877, 894-905 (2004) (symposium issue) (detailed discussion oflimited eighteel).th and 
nineteenth century conceptions of public use that banned most private-to-private takings); 
11 Id. at 62. 
12 

AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 268-69 (1998). 
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private property was a central component of the "civil rights" that the framers of the 
Fourteenth Amendment sought to protect. 13 

Whether or not Kela and Berman were correctly decided, their effect has been to eviscerate 
most federal judicial oversight of the use of eminent domain. Even after Kelo, federal courts 
may strike down "pretextual" condemnations whose official rationale is a mere pretext "for 
the purpose of conferring a private benefit on a particular private party."14 For the-last 
several years, state and federal courts have struggled over the question of what qualifies as a 
"pretextual" taking.15 But this restriction is unlikely to greatly constrain the use of eminent 
domain in the long run, since, under "f(.elo, a state or local goven.unent can still condemn 
property for virtually any "public purpose" that might potentially create some sort of 
benefit. 16 Courts are not even allowed to cdnsider whether the claimed benefits will actually 
materialize or not.17 Even· a relatively robust pretextual takings doctrine is therefore unlikely 
to give property owners more than marginal protection against abusive condemnations. 18 

Some state courts have taken a more restrictive approach in interpreting. the public use 
clauses of their state constitutions than the federal Supreme Court has in regards to the Fifth 
Amendment. Eleven state supreme courts currently forbid Kela-like economic development 
takings.19 Nonetheless, most states permit a wide range of private-to-private 
condemnations. 20 

13 On the centrality of property rights in nineteenth century conceptions of civil rights, see, e.g., HAROLD 
HYMAN & WILLIAM WIECEK, EQUAL JUSTICE UNDER LAW: CONSTITUTIONAL DEVELOPMENT, 1835-75 395-97 
(1982) (describing the right toproperty as one of the main elements of civil rights as conceived in the 1860s, 
along with the right to contract, the right to marry, and the right of access to the courts); MARK A. GRABER, 
TRANSFORMING FREE SPEECH: THE AMBIGUOUS LJ::GACY OF CIVIL LIBERTARIANISM (1991) (describing how 
most nineteenth century jurists viewed property as a fundamental civil right). 
14 Keio, 545 U.S. at 47.7-78. 
15 For a discussion of the relevant cases, see Ilya Somin, The Judicial Reaction to Kelo, 4 ALBANY GOVT. L. 
REV. 1 25-35 (2011) (Introduction to Symposium on Eminent Domain in the United States). 
16 Kelo, 545 U.S. at469-78. 
17 Id at 48'?-89 (rejecting property owners' argument that the government must prove a "reasonable certainty" 
that the development project will succeed, and refusing to "second-guess he City's considered judgments about 
the efficacy of its development plan). 
18 Somin, Judicial Reaction at-34-35. 
19See City of Norwood v. Horney, 853 N.E.2d 1115, 1141 (Ohio 2006) (holding that "economic development" 
alone does not justify condemnation); Bd ofCnty. Comm'rs of Muskogee Cnty. v. Lowery, 136 P.3d 639, 653-
54 (Okla. 2006) (holding that "economic development" is not a "public purpose" under the Oklahoma State 
Constitution, and rejecting Kelo as a guide to interpretation of Oklahoma's state Public Use Clause); Benson v. 
State, 710 N.W.2d 13 I, 146 (S.D. 2006) (concluding that the South Dakota Constitution gives property owners 
broader protection than Kelo and requires "actual use" of the condemned property by the government or the 
public); County of Wayne v Hathcock, 684 NW2d 765 (Mich. 2004) (rejecting "economic development" 
rationale for condemnation); Sw. Ill. Dev. Auth. v. Nat'! City Envtl., L.L.C., 768 N.E.2d 1, 9, 11 (Ill. 2002) 
(holding t4at a "contribu[tion] to positive economic growth in the region" is riot a public use justifying 
condemnation); Cnty. of Wayne v. Hathcock, 684 N.W.2d 765, 770, 778 (Mich. 2004) (invalidating economic 
development takings under the Michigan Constitution); City of Bozeman v. Vaniman, 898 P.2d 1208, 1214 
(Mont. 1995) (holding that a condemnation that transfers property to a private business is unconstitutional 
unless the transfer to the business is insignificant and incidental to a public project); Ga. Dep 't ofTransp. v. 
Jasper Cnty., 586 S.E.2d 853, 856 (S.C. 2003) (holding that even a substantial "projected economic benefit ... 
cannot justify a condemnation.").Ba:ycol, Inc v Downtown Development Authority, 315 So. 2d 451,457 (Fla. 
1975) (holding that a "'pubiic [economic] benefit' is not synonymous with 'public purpose' as a predicate 
which can justify eminent domain"); In re Petition of Seattle, 638 P.2d 549, 556-57 (Wash 1981) (disallowing 
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Q Overall, there is currently very little federal judicial oversight of private-to-private 
condemnations. While some states have imposed more restrictive rules, the majority have 
not. Therefore, property rights in most of the country remain vulnerable to takings that 
transfer property from the politically weak to influential interest groups. 

0 
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11. THE DISPLACEMENT OF MINORITIES BY EMINENT DOMAIN. 

Private to private condemnations are often µsed for the benefit of the politically powerful at 
the expense of the politically weak.21 For most of American history, African-Americans and 
other minority groups have fallen into the latter category. As a result, they have often been 
victimized by the use of eminent domain for "blight" and economi<; development takings. 

A. The Historic Impact .of Blight Condemnations. 

Beginning in the 1930s, many states adopted laws and constitutional amendments allowing 
the condemnation of "blighted" property fo,r transfer to private parties in order to alleviate 
"slum-like" conditions.22 Over the next fifty years, as many as several million Americans 
were expelled from their homes as a result of blight and urban renewal condemnations.23 

Numerous businesses, churches, and other community institutions were also destroyed. 

The vast majority of those uprooted from their homes. have been poor minorities, primarily 
African-Americans.24 The use of eminent domain to evict poor blacks during the post-World 

plan to.use eminent domain to build retail shopping, where purpose was not elimination of blight); Owensboro v 
McCormick, 581 SW2d 3, 8 (Ky. 1979) ("No 'public use' is involved where the land of A is condemned merely 
to enable B to build a factory"); Karesh v City of Charleston, 247 S.E. 2d 342, 345 (S.C. 1978) (striking down 
taking justified only by economic development); City of Little Rockv Raines, 411 S.W. 2d 486,495 (Ark. 1967) 
(private economic development project not a public use); Hogue v Port of Seattle, 341 P.2d 171, 181-191 
(Wash. 1959) (denying condemnation of residential property so that agency could "devote it to what it considers 
a higher and better economic use,"); -Opinion of the Justices, 131 A. 2d 904, 905-06 (Me. 1957) ( condemnation 
for industrial development to enhance economy not a public use); City of Bozeman v Vaniman, 898 P2d 1208, 
1214-15 (Mont. 1995) (holding that a condemnation that transfers property to a "private business" is 
unconstitutional unless the transfer to the business is "insignificant" and "incidental" to a public project). 
zo- See discussion in Part III, infra. 
21 For a discussion of the reasons for this pattern see Ilya Somin, Controlling the Grasping Hand: Economic 
Development Takings After Kelo, 15 SUP. CT. ECON. REV. 183, 190-203 (2007). 
22 See generally Wendell Pritchett, The "Public Menace" of Blight: Urban Renewal and the Private Uses of 
Eminent Domain, 21 YAI..E'L. &POL'YREV. I (2003) (describing origins oft'l'tese laws); Ilya Somin, Blight, 
ENCYCLOPEDIA OF HOUSING (forthcoming) (same); Amy Lavrne, From Slum Clearance To Economic 
Development: A Retrospective of Redevelopment Policies in New York State 4-ALB. GOVT. L. REV. 212 (201 I) 
( describing origins of New York's important early blight laws). 
23 Somin, Grasping Hand at 269-71. 
24 Id. For studies documenting the disproportionate impact of blight and urban renewal takings on minorities, 
see MARTIN ANDERSON, D-!EFEDERALBULLDOZER 64-65 (1965); MINDY THOMPSON FULLILOVE, ROOT 
SHOCK: How TEARING CITY NEIGHBORHOODS HURTS AMERICA, AND WHAT WE CAN Do ABOUT IT ch. 4 
(2004); Benjamin B. Quinones, Redevelopment Redefined: Revitalizing the Central City with Resident Control, 
27 U. MICH. J. L. & REFORM, 680, 740-41 (1994) (same);. Pritchett, The "Public Menace" of Blight; Mindy 
Thompson Fullilove, Eminent Domain and African-Americans (Institute for Justice, 2007). 
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War II era was so common that many, including famed African-American writer James 
Baldwin, referred to urban renewal as "Negro removal."25 Similarly, "slum clearance" was 
sometimes dubbed "Negro clearance."26 Between 1949 and 1973, some two-thirds of the 
over one million people displaced under takings sponsored by the Urban Renewal Act of 
1949 were African-American.27 This figure understates the total impact of blight takings on 
blacks, because many blight condemnations were also undertaken by state and local 
government without federal backing.28 Hispanic groups, such as Puerto Ricans, were also 
commonly targeted.29 

• 

In many cases, the·disproportionate impact on African-Americans was not merely an 
accidental byproduct of efforts to "clean up" bad neighborhoods. It was deliberately intended 
by local officials.30 Local governments sometimes sought to rid themselves of what they 
called "niggertowns."31 In most cases, those displaced by blight condemnations ended up 
worse off than they were before, and were not fully compensated for their losses.32 

In 1954, the Supreme Court upheld the constitutionality of blight condemnations in Berman 
v. Parker.33 Significantly, Berman upheld a blight condemnation that was part of a project 
that forcibly displaced over 5000 people in a poor Washington, D.C. neighborhood.34 Some 

• 97.5% of them were African-American.35 Only about 300 of the 5900 housing units 
constructed on the site after the takings were affordable to the former residents of the area, 
most of whom ended up in worse conditions elsewhere.36 By the 1960s, the neighborhood in 
question was majority white.37 

As prominent legal scholar Wendell Pritchett points out, "[t]he irony is that, at the same time 
it was deciding Berman, the Court was deciding Brown [ v. Board of Education], which 
reflects a distrust of government (particularly local government) to protect the interests of 
minority groups and to treat all citizens equally."38 Unfortunately, the Supreme Court and 
most other legal elites failed to grasp the contradiction between aggressive judicial oversight 

25 Pritchett, The "Public Menace" of Blight, at 47; FULLILOVE, ROOT SHOCK ch. 4. James Baldwin famously 
stated that "urban renewal ... means moving the Negroes out. It means Negro removal, that is what it means." 
Citizen King: Three Perspectives, PBS Transcript, available at 
http://www.pbs.org/wgbh/amex/mlk/sfeature/sf _ video _pop_ 04 _tr_ qry.html. 
26 Anderson, FEDERAL BULLDOZER at 65. 
27 Fullilove, African-Americans and Eminent Domain, at 2. 
28 Somin, Grasping Hand, at269-71. 
29 Anderson, FEDERAL BULLDOZER at 64-65. 
30BERNARD FRIEDEN & LYNN SAGAL YN, DOWNTOWN, INC.: How AMERICA REBUILDS CITIES 28-29 (1989) 
(noting role of "racism" in urban renewal and highway takings); Pritchett, Public Menace; at Herbert J. Gans, 
The Failure of Urban Renewal, in URBAN RENEWAL: THERECORDANDTHECONTROVERSY, 539 (ed. James Q. 
Wilson, 1966) (noting that "the urban renewal program has often been characterized as Negro clearance, and in 
too many cities, this has been its intent."). 
31 Quoted in FRIEDEN & SAGAL YN, DOWNTOWN at 28. 
32 Somin, Grasping Hand, at 269-71. 
33 348 U.S. 26 (1954). 
34 Id. at 36. 
35 Id. 
36 How ARD GILLETTE, JR., BETWEEN JUSTICE AND BEAUTY: RACE, PLANNINQ, AND THE f AILURE OF URBAN 
POLICYINWASHINGTON,D.C. 163-64 (1995). 
37 Pritchett, "Public Menace" of Blight at 47. 
38 Id. at 47. 
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of school segregation on the one hand and giving local governments a blank check to use 
eminent domain to forcibly displace African-Americans on the other. For many years, 
Berman's permissive approach to blight takings set the pattern for both state and.federal 
judicial decisions. 

B. Recent Developments. 

In more recent years, minority property rights continue to be threatened by blight and 
economic development takings, even though modem condemnations rarely approach the 
biggest ones of the 1950s in scale. The risk faced by property owners has been exacerbated 
by the advent of extremely broad definitions of blight that enable virtually any area to be 
declared blighted and condemned. 

Originally, "blight" condemnations were limited to areas that fit the layperson's definition of 
the term: dilapidated, slum-like neighborhoods. For example, the 1938 amendment to the 
New York state Constitution that authorized blight condemnations was intended to limit them 
to "slums."39 Over time, however, most states expanded the definition of "blight" to include 
virtually any area that might be considered underdeveloped in some way.40 

State courts have ruled that even such areas. as downtown Las Vegas and Times Squart: in 
New Yorlc can be declared "blighted" and condemned.41 In two recent decisions, the New 
York Court of Appeals has upheld major blight condemnations based on a combination of 
extremely broad definitions of blight and a willingness to overlook flagrant possible bias on 
the part of condemning authorities in favor of powerful interest groups to which the 
condemned property was transferred.42 Some states i;ilso permit pure "economic 
development" condemnations of the sort upheld in Keio v. City of New London, where no 
showing of blight at all is needed.43 

39 See Ilya ·somin, Let there Be Blight: Blight Condemnations in New York after Goldstein and Kaur, FORDHAM 
URB. L. J. (forthcoming) (symposium on Eminent Domain in New York); Lavine, From Slum Clearance To 
Economic Development. 
40 See Ilya Somin, Blight Sweet Blight, LEGAL TIMES, Aug. 14, 2006, at 42; Colin Gordon, Blighting the Way: 
Urban Renewal, Economic Development, and the Elusive Definition of Blight, 31 FORDHAMURB. L.J. 305, 307 
(2004). 
41 See City of Las Vegas Downtown Redev. Agency~- Pappas, 76 P.3d 1, 12-15 (Nev. 2003) (holding that 
downtown Las Vegas is blighted); and In re W. 4lstSt. Realty v. N.Y. State Urban Dev. Corp., 744 N.Y.S.2d 
121 (N.Y. App. Div. 2002) (holding that Times Square is blighted). 
42 See Matter of Kaur v_ NY. State Urban Dev. Corp., 933 N.E.2d 721 (N.Y. 2010); and Matter of Goldstein v. 
H; Y. State Urban Dev. Corp., 921 N.E.2d t64 (N.Y. 2009). For a detailed discussion of these two cases and the 
abuses involved, see Smnin, Let There be Blight. Among the abuses overlooked by the New York Court of 
Appeals were that the firm conducting the "blight" study on behalf of the condemning authority was on the 
payroll of the private interests who would receive the condemned property, and the fact that those same interests 
may have been responsible for much of the "blight" in question. Id. 
43 See Kelo, 545 U.S. at 475 (noting that "[t]here is no allegation that any of these properti~s [that were 
condemned] is blighted or otherwise in poor condition"). 
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Expansive definitions of blight and pure economic development takings put a wider range of 
properties at risk of condemnation than before, and further imperil politically weak property 
owners, including minorities.44 

Today, blight and economic development takings are not as common as in the era oflarge
scale urban renewal projects in the 1950s and 1960s. But they nonetheless continue to 
disproportionately victimize the minority poor. Recent studies show that areas populated by 
poor minorities are far more likely to be targeted for condemnation than other 
neighborhoods.4s These.patterns led the NAACP and the Southern Christian Leadership 
Conference to file an amicus brief urging the Supreme Court to forbid economic 
development takings in Kelo.46 The brief emphasized that econoi:l;lic d~velopment takings 
disproportionately target the.minority poor, and cited a number of recent examples.47 

In a particularly egregious 2010 case, the New York Court of Appeals allowed the use of 
eminent domain to transfer a large amount of property to Columbia University in the 
predominantly black Manhattanville neighborhood.48 The condemnation went through 
despite the fact that the firm that conducted the "blight" study that justified the condemnation 
had been on Columbia's payroll, and much.of the blight used to justify the takings was 
actually on land that Columbia already owned, thereby malcing it likely that Columbia itself 
had created the "blight" that justified the use of eminent domain:49 

As in earlier decades, blight and economic development takings often destroy far more 
economic value than they create, thereby actually undermining their professed goals and 
inflicting serious long-term harm on the communities where they occur.so In the Keio case, 
for example, nothing has been built on the site of the condemned property even six years 
after the end oflitigation, and it is not clear whether anything will be built in the foreseeable 
future.s 1 • 

Prior to Keio, the most famous economic development talcing in American history was the 
1981 Poletown case, in which the Michigan Supreme Court upheld a condemnation that 
displaced some 4000 people in Detroit for the purpose of transferring the land to General 

44 See Somin, Grasping Hand at 190-203, 267-69 (detailing these dangers). 
45 See, e.g., DICK CARPENTER & JOHN Ross, EMPIRE STATE EMINENT DOMAIN: ROBIN HOOD IN REVERSE 
(2010), available at http://www.ij.org/about/3045 (describing extensive use of eminent domain New York, 
especially against poor and minority neighborhoods); Dick Carpenter & John Ross, Testing O'Connor And 
Thomas: Does The Use Of Eminent Domain Target Poor And Minority Communities? 46 URBAN STUD. 2447 
(2009). 
46 See Brief for the National Ass 'n for the Advancement of Colored People et al. as Amici Curiae Supporting 
Petitioners, Kela, 545 U.S. 469 (2004) (No. 04 - 108), 2004 WL 2811057. 
41 Id. at 7-12. 
48 Matte~ ofKaurv. NY. State Urban Dev. Corp., 933 N.E.2d 721 (N.Y. 2010). 
49 See Somin, Let There Be Bligh.t (describing the details of this case and its background). 
·so • Somm, Grasping Hand at 192-99. 
51 JEFF BENEDICT, LITTLE PINK HOUSE: A TRUE STOJ1Y OF DEFIANCE AND COURAGE 377-78 (2009); Ilya Somin, 
Stronger Protections Needed, N.Y. TIMES ROOM FOR DEBATE BLOG: A TURNING POINT FOR EMINENT 
DOMAIN?, Nov. 12, 2009, available at http://roomfordebate.blogs.nytimes.corp/2009/I 1/12/a-tuming-point-for
eminent-domain/#ilya. 
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Motors for the construction of a new factory. 52 In that case, too, the new use of the 
condemned property produced no more than a fraction of the promised economic growth
not enough to offset the losses caused by the destruction of numerous homes, businesses and 
schools, and the expenditure of some $250 million in public funds. 53 

The negative impact of eminent domain on minorities is partially offset by compensation 
payments. However, compensation often falls far short of fully making up for all the losses 
suffered by victims of eminent domain. Many studies find that property owners often do not 
even get the "fair market value"54 compensation i:equired by the Supreme Court. 55 

Undercompensation is particularly likely in the case of "low value" properties of the kind 
often occupied by poor minority group members. 56 Even when fair market value 
compensation is paid, owners still are not compensated for the loss of the "subjective value" 
they attach to their property over and above its market valuation. 57 Subjective value includes 
such elements as community ties and business good will that are often lost when victims of 
eminent domain are forced to move their homes or businesses. 

Today, the disproportionate targeting of minorities is less likely to be caused by old
fashioned racial prejudice than in the urban renewal era, and more likely to be the result of 
the political weakness of these groups. 58 That weakness is exacerbated by relatively high 
poverty rates. Some 25.8% of blacks and 25.3% of Hispanics have incomes below the 
poverty line, compared to 9.4% of whites and 12.5% of Asian-Americans.59 Social science 
confirms the common sense view that the poor, on average, have far less political influence 
than more affluent citizens. 60 

Racial prejudice may still be at work in so far as public opinion·is less inclined to oppose 
takings that harm people of different racial or ethnic groups. Ethnocentric bias influences 
public opinion on a V?1fiety of issues, and often affects the views of people who are not 
actively hostile to minorities but merely less concerned about their welfare than that of 
members of their own group. 61 There is a need for more research on the extent to which such 
"ethnocentrism" influences public opinion and policy on eminent domain. Even if present 

52 Poletown Neighborhood Council v. City of Detroit, 304 N.W.2d 455, 457, 459 (Mich. 1981), overruled by 
County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004). 
53 For a detailed discussion of the costs and benefits of the Poletown takings, ·see Ilya Somin, Overcoming 
Poletown: County of Wayne v. Hathcock, Economic Development Takings, and the Future of Public Use, 2004 
MICH. ST. L. REV. 1005, 1016-19 (2004) (symposium on County of Wayne v. Hathcock). 
54 See, e.g., Kirby Forest Indus. Inc. v. United States, 467 U.S. 1, 10 (1984). 
55 See Thomas Mitchell, et al., F,orced Sale Risk: Class, Race, and the "Double Discount," 37 FLA. ST. U. L. 
REV. 589, 630-38 (2010) (citing numerous studies showing undercompensation); Yun-chien Chang, An 
Empirical Study of Compensation Paid in Eminent Domain Settlements: New York City 1990-2002, 39 J. LEGAL 
STUD. 201 (2010) (finding systematic undercompensation in the majority ofNew York City cases). 
56 See Chang, An Empirical Study of Compensation. • 
57 Somin, Grasping Hand at'.215-16. 
58 

See id. at 190-203 ( explaining why the politically weak are likely to be targeted for condemnation). 
59 CENSUS BUREAU, INCOME, POVERTY, AND HEALTH INSURANCE COVERAGE IN THE UNITED STATES: 2009 16 
(Sept. 2010), available at http://www.census.gov/prod/201 0pubs/p60-238.pdf. 
60 See, e.g., LARRY BARTELS, UNEQUAL DEMOCRACY (2010); Martin Gilens, Inequality and Democratic 
Responsiveness, 69 PUB. OPINION Q. 778 (2005). 
61 

See generally DONALD KINDER & CINDY KAM, US AGAINST THEM: ETHNOCENTRIC FOUNDATIONS OF 
AMERICAN PUBLIC OPINION (2009). 
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racial bias plays relatively little role in selecting targets for condemnation, past racial 
inj:ustice is undeniably one of the causes of the poverty and political weakness that make 
blacks and· some other minorities vulnerable to takings. 

C. Minorities and the Holdout Rationale for Eminent Domain. 

Some scholars argue that the use of eminent domain is essential for the promotion of 
economic development in minority neighborhoods. They claim that it is needed to facilitate 
development projects that would otherwise be blocked by holdout problems.62 If a developer 
needs to acquire property from many different owners in order to build his or her project, 
holdouts can potentially block it by refusing to sell unless they are paid a price so high as to 
make it unprofitable to proceed with the project. 63 

Holdouts are a genuine danger for some development projects. Fortunately, however, market 
participants have tools for preventing holdouts without resorting to the use of eminent 
domain. The most commonly used is secret assembly, under which developers purchase the 
property they need without revealing their purpose. This prevents potential strategic holdouts 
from realizing that there is a big development project that they can hold up in hopes of 
getting a payoff. 

As a tool for preventing holdouts, secret assembly has two major advantages over eminent 
domain. 64 First, it incentivizes property owners to reveal their true valuation of the land they 
own, agreeing to sell to the would-be developer if they value the land less than he does and. 
refusing to sell if they value it more. In this way, secret assembly helps sift out those projects 
that are genuinely more valuable than the preexisting uses of the property developers seek to 
acquire, from those that are not. If current owners value the land more than the developer 
does, the project will not go through, which is the correct outcome from the standpoint of 
economic efficiency. Even if the sole objective of public policy is to maximize economic 
develqpment, it is still preferable to block projects that replace higher-value land uses with 
less valuable ones. By contrast, when the government uses eminent domain to acquire 
property, it has no way of determining whether its planned uses. are more valuable than those 
of the current owners. Officials have no reliable means of estimating the subjective value the 
property has for its present users. 

Second, unlike eminent domain, secret assembly cannot be "captured" by powerful interest 
groups for the purpose of acquiring property for themselves at the expense of the politically 
weak. In real-world politics, the use of eminent domain is more likely to be determined by 

62 See, e.g., Thomas W. Merrill, The Economics of Public Use, 72 CORNELLL. REV. 61, 72-81 (1986) 
( describing holdout rationale for eminent domain); Lynn B1ais, Urban Revitalization in the Post-Kela Era, 34 
FORDHAM URBAN L.J. 657 (2007) ( arguing that eminent domain is needed tq revitalize urban areas). 
63 For a good theoretical discussion of this problem,. see Lloyd R. Cohen, Holdouts and Free Riders, 20 J. 
LEGAL STUD. 351 (1991) 
64 For rriore detailed discussions of these advantages of secret assembly over eminent domain, Somin, Grasping 
Hand at 203-09, and Daniel B. Kelly, The "Public Use" Requirement in Eminent Domain Law: A Rationale 
Based on Secret Purchases and Private Influence, 92 CORNELL L. REV. 1 (2006). 
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the relative power of the opposing'interests thar,t by the presence or absence of genuine 
holdout problems. 

Secret assembly may not work well as a tool for acquiring land for government-owned 
projects. When government funds are spent, there is a strong case for transparency in order to 
facilitate public debate. 65 But it is generally effective for privately owned development 
projects of the sort at issue in Kelo and most other blight and economic development takings. 

III. WHY POST-KELO EMINENT DOMAIN REFORM IS NOT ENOUGH. 

The Supreme Court's controversial decision in Keio v. City of New London generated a 
massive political backlash that some believe has greatly diminished the problem of eminent 
domain abuse. Kelo was one of the most unpopular Supreme Court decisions in history, with 
polls showing that over 80 percent of the public opposing the ruling. 66 As a result, forty-three 
states and the federal government enacted legislation intended to curb economic development 
taking_s in the years since Kelo. 67 

Unfortunately, the majority of the new reform laws are likely to be ineffective, imposing few 
or no meaningful constraints on the use of eminent domain. 68 Many of them forbid takings 
that transfer property to private parties for "economic development," but allow virtually 
identical condemnations to continue under other names. For example, numerous states 
continue to allow "blight" condemnations under definitions ofbligh~ so broad that virtually 
any area qualifies. 69 

Many of the states that have enacted ineffective post-Kelo reforms or no reforms at all are 
among those that make the most extensive use of eminent domain for the benefit of private 
interests.70 They include such large states as California, New York, New Jersey, and Texas.71 

The ineffectiveness of many post-Ke lo reforms is in part caused by public ignorance. Survey 
data shows that only about 13 % of Americans know whether their state has enacted a post
Kelo eminent domain reform law and whether that law is likely to be effective or not.72 

Public ignorance enables state legislators to satisfy public demand for action on eminent 

65 See Kelly, The "Public Use"" Requirement in Eminent Domain Law. 
66 Ilya Somin, The Limits of Backlash: Assessing the Political Response to Keio, 93 MINN. L. REV. 2100, 2108-
14 (2009). • 
67 Id. at 2101-02. For the most comprehensive analysis of post-Keio reform legislation, see id. at 2114-53. See 
also Edward J. Lopez et al., Pass a Law, Any Law, State Legislative Responses to the Keio Backlash, 5 REV. 
LAW & ECON. 101, (2009), available at http://www.bepress.com/rle/vol5/iss 1/art5/; Andrew M01Tiss, Symbol or 
Substance? An Empirical Assessment of State Responses to Kelo, 17 SUP. CT. ECON. REV. 237, (2009); James 
W. Ely, Jr., Post-Keio Reform: Is the Glass Half-Full or Half-Empty?, 17 SUP. CT. ECON. REV. 127 (2009); 
T_imothy Sandefur, The "Backlash" So Far: Will Americans Get Meaningful Eminent Domain Reform?, 2006 
MICH. ST. L. REV. 709 (2006); Lynn Blais, Urban Revitalization in the Post-Keio Era, 34 FORDHAM URBAN 
L.J. 657 (2007). 
68 Somin, Limits of Backlash, at 2120-35. 
69 Id at 2120-28. See also the discussion of blight condemnations in§ H.B., infra. 
70 Id. at2117-20. 
71 Id 
72 Id at 2154-70. 
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domain without adopting laws that genuinely constrain blight and economic development 
takings. 

Some real progress has been made as a result of the Keio backlash. Four states - most notably 
Florida - now forbid both "blight" and economic development condemnations completely, 
and about fifteen others have banned economic development takings and defined blight 
narrowly.73 These are important gains. But they do not go far enough. Poor minorities are 
still vulnerable to eminent domain abuse in most states. 

This is most clearly the case in those states where post-Keio reform laws impose no 
meaningful constraints on the range of properties that can be condemned. But even those 
reform laws that define "blight" narrowly still leave many of the minority poor at risk. Even 
a narrow definition of blight~ one that encompasses only areas with conditions that pose a 
genuine threat to public health or safety - would still encompass many inner city 
neighborhoods. And such areas are disproportionately inhabited by the minority poor. 
Professor David Beito 's testimony at this hearing gives an indication of the sorts of abuses 
that can occur even in a state that has enacted a relatively strong post-Keio reform law.74 

The alleviation of genuine blight is a proper objective of public policy. But, in most cases, it 
does not require the use of eminent domain. We need not destroy blighted neighborhoods in 
order to save them. A much better approach is the use of nuisance law or targeted public 
health regulations to eliminate dangerous conditions without expelling the people who live in 
the area.75 In the long run, the best solution to urban blight is economic growth. And such 
growth is more likely to occur if the authorities respect the property rights of the poor, 
thereby incentivizing productive investment.76 Growth is unlikely to flourish in 
neighborhoods where residents live in fear of condemnation .. 

CONCLUSION. 

For decades, eminent domain has been used and abused in ways that victimize minority 
groups, especially the minority poor. In recent years, state court decisions and eminent 
domain reform laws have partially addressed this longstanding problem. Nonetheless, much 
remains to be done before the property rights of minorities - and all Americans - are fully 
secure. Stronger eminent domain reform laws are needed ~t both the state and feder"al levels. 
For their part, the courts must give property rights protection equal to that afforded other 
constitutional rights. 

73 Sornin, Blight (forthcoming). The state of Utah banned blight condemnations even before Kelo, but partially 
rescinded the ban in 2007, allowing such taki:qgs to occur if approved by a supermajority of property owners in 
the affected area. Somin, Limits of Backlash, at 2138 & n. 176. 
74 Testimony of David Beito, Chair of the Alabama State Advisory Commission on Civil Rights, U.S. 
Commission on Civil Rights, hearing on "The Civil Rights Implications of Eminent Domain Abuse," Aug. 12, 
2011. 
75 See Steven J. Eagle, Does Blight Really Justify Condemnation? 39 URBAN LAWYER 833 (2007). 
76 See Ilya Somin, Why Robbing Peter Won't Help Poor Paul: Low-Income Neighborhoods and 
Uncompensated Regulatory Takings, 117 YALE L.J. POCKET PART 71 (2007) 
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Thank you, Chairman Castro and ladies and gentlemen of the 
Commission for inviting me here today to talk about property rights and 
the civil rights implications of eminent domain abuse. 

My name is Hilary Shelton and I am the Director of the NAACP 
Washington Bureau and the Senior VP for Advocacy and Policy. The 
NAACP is our Nation's oldest, largest and most widely recognized 
grassroots-based civil rights organization. We currently have more than 
2,200 units in every state in our country. The NAACP Washington 
Bureau is our national public policy and federal legislative advocacy 
arm. 

Given our Nation's sad history of racial prejudice,. racism, bigotry, and a 
basic disregard on the part of too many elected and appointed officials 
to the concerns and rights of racial and ethnic minority Americans, it 
should come as no surprise that eminent domain has been misused for 
centuries against African Americans and other racial and ethnic 
minorities, and the eqonomically disadvantaged, at highly 
disproportionate rates. 

Although nobody knows the exact numbers of people displaced through 
eminent domain across the nation, everyone seems to agree that J 

African Americans are disproportionately affected. One source cites 
that since World War II, it is estimated that between 3 and 4 million 
Americans have been forcibly displaced from their homes as a result of 
urban renewal takings. It should surprise nobody that a vast majority of 
these people are racial and ethnic minorities 1. Another says that 

1 Battle Over Eminent Domain is Another Civil Rights Issue, David Bieto and llya Somin, April 27, 
2007, The Kansas City Star 
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'"'[b ]etween 1949 and 1973 ... 2,532 projects were carried out in 992 
cities that displaced one million people, two-thirds of them African 
American," making African Americans, "five times more likely to be 
displaced than they should have been given their numbers in the 
population2

." • 

The NAACP has a deeply held concern that the newly sanctioned 
expansion of the use of eminent domain to allow the government or its 
designee to take property simply by asserting that it can put the property 
to a higher use, as was approved by the US Supreme Court in its 2005 
Keio v. City of New London decision, will systemically sanction easier 
transfers of property, wealth and community stability from those with 
less resources to those with more. 

The history of eminent domain is rife with abuse specifically targeting 
racial and ethnic minority and poor neighborhoods. Indeed, the 
displacement of African Americans and urban renewal projects are so 
intertwined that "urban renewal" was often referred to as "Black 
Removal." Sadly, racial and ethnic minorities are not just affected more 
often by the exercise of eminent domain power, but we are almost 
always affected differently and more profoundly. 

The vast disparities of African Americans or other racial or ethnic 
minorities who have been removed from their homes due to eminent 
domain actions is well documented. 

A 2004 study estimated that 1,600 African American neighborhoods 
were destroyed by municipal projects in Los Angeles3

. In San Jose, 
California, 95% of the properties targeted for economic redevelopment 
are Hispanic or Asian-owned, despite the fact that only 30% of 
businesses in that area are owned by racial or ethnic minorities4

. In Mt. 
Holly Township, New Jersey, officials have targeted for economic 
redevelopment a neighborhood in which the percentc;ige of African 
American residents, 44%, is twice that of the entire township and nearly 
triple that of Burlington County. 

2 What is the Price of the Commons?, Fullilove, Mindy (February, 2007) 
3 Root Shock: How Tearing Up City Neighborhoods Hurts America, and What We Can Do About 
It Mindy Thompson Fullilove, , p.17 
4 Derek Werner: Note: The Public Use Clause, Common Sense and Takings, pp 335-350), 2001 
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0 In 2004, the city of Alabaster, Ala., used "blight" as a pretext to take 400 
acres of rural property, much of it owned by low-income African 
Americans, for a new super-sized mega department store. Many of the 
residents had lived there for generations, and two other super-sized 
mega department stores owned by the same company were located 
less than fifteen miles away. Several of the landowners, particularly 
those who lacked economic resources, political clout and legal aid, 
ended up selling out at an unfair discount. According to a 1989 study 
90% of the 10,000 families displaced by highway projects in Baltimore, 
Maryland were African Americans5

. 

The motives behind the disparities are varied. Many of the studies I 
mentioned in the previous examples contend that the goal of many of 
these displacements is to segregate and maintain the isolation of poor, 
minority and otherwise outcast populations. Furthermore, 
condemnations in low-income or predominantly racial and ethnic 
minority neighborhoods are often easier to accomplish because these 
groups are less likely, or often unable, to effectively contest the action 
either politically or in our nation's courts. 

0 Lastly, municipalities often look for areas with low property values when 
deciding where to pursue redevelopment projects because it costs the 
condemning authority less and thus the state or local government gains 
more, financially, when they replace areas of low property values with 
those with higher property values. Thus, even if you dismiss all other 
motivations, allowing municipalities to pursue eminent domain for 

0 

private development as was upheld by the US Supreme Court in Keio 
will clearly perpetuate, if not exacerbate, the disparate impact on African 
Americans and other racial and ethnic minorities, and the economically 
disadvantaged in our country. 

As I said at the beginning of my testimony, not only are African 
Americans and other racial and ethnic minorities more likely to be 
subject to eminent domain, but the negative impact of these takings on 
these men, women and families is much more severe. 

First, the term "just compensation", when used in eminent domain 
cases, is almost always a misnomer. The fact that a particular property 
is identified and designated for "economic development" almost 

5 How America Rebuilds Cities Bernard J. Frieden & Lynn 8. Sagalyn, Downtown, Inc.: , p.29 
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certainly means that the market is currently undervaluing that property 
or that the property has some "trapped" value that the market is not yet 
recognizing. 

Moreover, when an area is taken for "economic development," low
income families are driven out of their communities and find that they 
cannot afford to live in the "revitalized" neighborhoods; the remaining 
"affordable" housing in the area is almost certain to become less so. 
When the goal is to increase the area's tax base, it only makes sense 
that the previous low-income residents will not be able to remain in the 
area. This is borne out not only by common sense, but also by 
statistics: one study from the mid-1980's showed that 86% of those 
relocated by an exercise of the eminent domain power were paying 
more rent at their new residences, with the median rent almost 
doubling6

. 

Furthermore, to the extent that such exercise of the takings power is 
more likely to occur in areas with significant racial and ethnic minority 
populations, and even assuming a proper motive on the part of the 
government, the effect will likely be to destabilize organized minority 
communities. This dispersion both eliminates, or at the very least 
drastically undermines, established community support mechanisms 
and has a deleterious effect on these community's abiiity to exercise 
what little political power they may have established. In fact, the very 
threat of such takings will also hinder the development of stronger 
ethnic and racial minority communities. The incentive to invest in one's 
own community, financially and otherwise, directly correlates with 
confidence in one's ability to realize the fruits of such efforts. 

By broadening the permissible uses of eminent domain in a way that is 
not limited by specific criteria, many minority neighborhoods will be at 

. increased risk of having property taken. Individuals in those areas will 
thus have ·even less incentive to engage in community-building and 
improvement for fear that such efforts will be wasted. 

In conclusion, allow me to reiterate that by allowing pure economic 
development motives to constitute public use for eminent domain 
purposes, state and local governments will now infringe on the property 
rights of those with less economic and political power with more 
regularity. And, as I have testified today, these groups, low-income 

6 The Urban Villagers: Group and Class in the life of Italian Americans Herbert J. Gans,, p.380 
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Americans, and a disparate number of African Americans and other 
racial and ethnic minority Americans, are the least able to bear this 
burden. 

As I have discussed in my testimony, too many of our communities -
racial and ethnic minority, the elderly, and the low-income - have 
witnessed an abuse of eminent domain powers that has too often been 
devastating. Given the numerous chronicles of abuse, it is the hope of 
the NAACP that all responses, legislative, administrative and other, to 
address eminent domain abuse be educated and well informed by our 
shared history. We need to ensure that certain segments of our 
population that have too long been muted in this takings issue have a. 
voice. We need to understand how it has been too easy to exploit these 
communities by imposing eminent domain not only in the pursuit of 
economic development but also in the name of addressing "blight." We 
also need to make sure that any compensation is fair and will result in 
those being displaced are not forced to accept less than they had. 

Historically and today, it has been too easy to characterize minority, 
elderly, or low-income communities as "blighted" for eminent domain 
purposes and subject them to the will of the government. If proposals 
contain language that could potentially exclude these communities from 
protection against eminent domain abuses, we have failed in our 
responsibility to serve and give a voice to this constituency which has 
already been, and continues to be, abused.. • 

Additionally, in considering the interests of our communities, we raise a 
broader concern regarding the use of eminent domain for any purpose, 
including those purposes traditionally viewed as "public purposes," such 
as highways, utilities, and waste disposal. Even these more traditional 
uses of eminent domain have disproportionately burdened those 
communities with the least political power - the poor, minorities, and 
working class families. Furthermore, it is not only our owners that 
suffer, but our renters, whether they are residents or proprietors of small 
businesses, who are provided no protections and pay a heavy and 
uncompensated price when eminent domain is imposed. 

For these reasons, as the majority in Keio suggested, there must be 
sufficient process protections for minority communities, regardless of 
the purpose and however beneficial to the public. The process must be 
open and the participation of the potentially impacted community needs 

/ 
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to be guaranteed, as well as fair compensation. This is the voice that 
our communities, that all American communities, deserve. 

Thank you again, Chairman Castro and Commission members, for 
allowing me to testify before you today about the NAACP position on the 
civil rights implications of eminent domain abuse. 

The NAACP stands ready to work with federal, state and local 
municipality officials to develop policy and legislation to end eminent 
domain abuse while focusing on real community development concerns 
like building safe, clean and affordable housing in communities with 
good public schools, an effective accessible high quality health care 
system, small business development and growth, and an significant 
available living wage job pool. 

Thank you very much and I look forward to your questions and our 
discussion. 
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ing whether that power is 9eing exercised for public 
purpose is extremely narro'?' one. 

(6] Municipal Corporations 268 €:="589 

268 Municipal Corporations 
268X Police Power and Regulations 

268X(A) Delegation, Extent, and Exercise of 
Power 

268k589 k. Nature and Scope of Power of 
Municipality. Most Cited Cases 
Public safety, public health, morality, peace and 
quiet and law and order do not constitute the entire 
scope of the police power. 

[7} Eminent Domain 148 <€;:::>274(1) 

148 Eminent Domain 
l 48IV Remedies of Owners of Property; Inverse 

Condemnation 
148k272 Injunction 

1481<274 Restraining Taking of or Injury 
to Property 

148k274(1) k. In General. Most Cited 
Cases 

(Formerly 92k47) 
In determining constitutionality of housing redevel
opment legislation, in action to enjoin. condemna
tion of property, Supreme Court would not pass 
upon issue whether particular housing project was 
or was not desirable. 28 U.S.C.A. § 1253; 
D.C.Code 1951, §§ 5-701 to 5-719, 5-704a. 

[81 United States 393 <€;:::>22 • 

393 United States 
3931 Government in General 

393k22 k. Legislative Power and Exercise 
Thereof in General. Most Cited Cases 

(Formerly 92kl066, 92k81) 
Concept of public welfare is broad and inclusive, 
and represents spiritual values as well as physical, 
and aesthetic values as well as monetary. 

f9} United States 393 <€;:::>22 

393 United States· 
3931 Government in"General 

393k22 k. Legislative Power and Exercise 
Thereof in General. Most Cited Cases 

(Formerly 92kl066, 92k81) 
It is within legislative power to determine that com
munity should be beautiful as well as healthy, spa
cious as well as ciean, well-balanced as well as 
carefully patrolled. 

fl OJ Constitutional Law 92 <€;:::>4321 

92 Constitutional Law 
92XXVII Due Process 

92XXVII(G) Particular Issues and Applica
tions 

92XXVII(G)l4 Environment and Health 
92k4321 k. Woods and Forests. Most 

Cited Cases 
(Formerly 92k278.l, 92k278(1)) 

Fifth Amendment to the Federal Constitution does 
not prohibit Congressional legislation to make Na
tion's capital beautiful as well as sanitary. 
D.C.Code 1951, §§ 5-701 to 5-719; U.S.C.A.Const. 
Arq.end. 5. 

[11] Eminent Domain 148 €:=l 

148 Eminent Domain 
1481 Nature, Extent,.and Delegation of Power 

148kl k. Nature and Source of'Power. Most 
Cited Cases 
Power of eminent domain is merely :means to an 
end and once an object has been determined to be 
within authority of Congress, Congressional author
ity to realize such object through exercise of emin
ent domain is thereby established. 
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[121 Constitutional Law 92 €=2497 . 

92 Constitutional Law 
92XX-Separation of Powers 

92XX(C) Judicial Powers and Functions 
92XX(C)2 Encroachment on Legislature 

92k2485 Inquiry Into Legislative Judg
ment 

92k2497 k. Use of Best Means 
Available. ~ost Cited Cases-

(Formerly 92k70.1(1), 92k70(1)) 
If an object is within Congressional authority, or if 
a public purpose has been established, means by 
which such object is to be attained is for Congress 
alone to determine. 

[13] Eminent Domain 148 €=17 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k16 Particular Us~s or Purposes 
148kl 7 k. In General. Most Cited Cas·es 

Congressional· legislation authorizing community 
redevel~pment in tlie District of Columbia was not 
unconstitutional as taking from one business man 
for the benefit of another, though it authorized con
demnation of commercial structures and use of 
private enterprise for tedevelopment, and permitted 
c~rtpfo property owners in area to repurchase their 
property for development in harmony with overall 
plan. D.C.Code, 1951, §§ 5-701 to 5-719, 5-704(a), 
5-706(a, b, d, f, g), 5-710; U.S.C.A.Const. Amend. 
5. 

[1"4] Eminent Domain 148 €=58 

l 48 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k54 Exercise of Delegated Power 
148k58 k. Extent of Appropriation. Most 

Cited Cases 

Health 198H €=358 

198HHealth 
198HII Public Health 

198Hk355 Constitutional, Statutory, and 

Regulatory Provisions 
198Hk358 k. Validity. Most Cited Cases 

(Formerly 199k21 Health and Envirom'nent) 
Congress had power, in enacting housing legisla
tion applicable to District of Columbia, to provide 
that whole ar.ea should be redesigned, notwithstand
ing contention of owner of commercial structure 
sought to be condemned that his particular building 
did not imperil health or safety nor contribute to 
making of slum or blighted area. D.C.Code 1951, 
§§ 5-701 to 5-719, 5-702(r), 5-704(a), 5-705(a, b, 
d). 

[15} Healt1i.198R €=358 

198H Health 
198HII Public Health 

198I-lk355 Constitutional, Statutory, and 
Regulatory Provisions 

198I-lk358 k. Validity. Most Cited Cases 
(Formerly 199k21 Health and Environment) 

Diversification in future use of entire area for new 
homes, schools, churches, parks, streets and shop
ping centers was reievant t_o maintenance of desired 
housing standards and was therefore within con
gressional power in enactment of redevelopment le
gislation applicable to District of Columbia. 
D.C.Code 1951, §§ 5-701 to 5-719, 5-705(a, 
b)5-710. 

[16} Constitutional Law 92 €=2437 

92 Constitutional Law 
92XX Separation of Powers 

92XX(B) Legislative Powers and Functions 
92XX(B)4 Delegation of Powers 

92k2434 To State and Local Authorit
ies 

92k2437 k. Municipalities and Mu
nicipal Employees and Officials. Most Cited Cases 

(Formerly 92k63(1)) 

Municipal Corporations 268 (£:;::;::)266 

268 Municipal Corporations 
268IX Public Improvements 
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268IX(A) Power to Make Improvements or 
Grant Aid Therefor 

268k266 k. Constitutional and Statutory 
Provisions. Most Cited Cases 

(Formerly 1991<21 Health and Environment) 
Standards contained in District of Columbia Re
development Act of 1945 were sufficiently definite 
aJld adequate to sustain delegation of authority, to 
agencies concerned, for execution of plan to elimin
ate not only slums but also blighted areas which 
tend to produce siums. D.C.Code 1951, §§ 5-701 to 
5-719, 5-702(r), 5-703, 5-705(a, b, d), 5-706(a, b, d, 
f, g). 

(17J Eminent Domain 148 €=58 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k54 Exercise of Delegated Power 
1481<58 k. Extent of Appropriation. Most 

Cited Cases 
(Formerly 149k58) 

Property which; standing by itself, is innocuous and 
unoffending may be taken for redevelopment pursu
ant to District of Columbia Redevelopment Act of 
1945. D.C.Code 1951, §§ 5-701 to 5-719, 5-704(a). 

f.18] Constitutional Law 92 €=2510 

92 Constitutional Law 
92XX Separation of Powers 

92XX(C) Judicial Powers and Functions 
92XX(C)2 Encroachment on Legislature 

92k2499 Particular Issues and Applica
tions 

92k25 l O k. Eminent Domain. Most 
Cited Cases 

(Formerly 921<70:3(14), 921<70(3)) 
Once question of public purpose has been decided 
in passing upon constitutionality of n;development 
legislation, amount and character of land to be 
taken for project and need for particular tract to 
complete integrated plan rests in discretion of legis
lative branch. 

[19) Eminent Domain 148 €=>58 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k54 Exercise of Delegated Power 
148k58 1c: Extent.of Appropriation. Most 

Cited Cases 
Under District of Columbia Redevelopment Act of 
1945, the redevelopment land agency created by the 
act had right and power to take full title to realty in
volved in all cases in which it c9nsidered such ac
quisition necessary to carry out project. D.C.Code 
1951, §§ 5-701 to 5-719, 5-703, 5-704(a). 

(20J Eminent Domain 148 €:=68 

148 Eminent Domrun 
1481 Nature, Extent, and Delegation of Power 

148k65 Determination of Questions as to 
Validily ofExercis~ of Power 

148k68 k. Conclusiveness and Effect of 
Exercise of Delegated Power. Most Cited Cases 
Whether acquisition of full title to real property in
volved in condemnation proceedings was necessary 
to carry out project was a question for the redevel
opment land agency created by the District of 
Columbia Redevelopment Act of 1945, and it was 
not within the province of the courts to determine 
such necessity. D.C.Code 1951, §'§ 5-701 to 5-719, 
5-703, 5-704(a). 

(21J Eminent Domain 148 €:=266 

148 Eminent Domain 
1481V Remedies of Owners of Property; Inverse 

Condemnation 
148k266. k. Nature and Grounds in General.. 

Most Cited Cases 
Rights of property owners who were d~fenda~ts in 
condemnation proceedings instituted pursuant to 
District of Columbia Redevelopment Act of 1945 
were satisfied upon receipt of just compensation for 
the taking, as required by the Fifth Amendment to 
the Federal Constitution. D.C.Code 1951, §§ 5-701 
to 5-719, 5-704(a); U.S.C.A.Const. Amend. 5. 
**100 Messrs. *27 James C. Toomey and Joseph H. 
Schneider, Washington, D.C., for appellants. 
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Mr. Simon E. Sobeloff, Sol. Gen., Washington, 
D.C., for appellees. 

*28 Mr. Justice DOUGLAS delivered the opinion 
of the Court. 

This is an appeal, 28 U.S.C. s 1253, 28 U.S.C.A. s 
1253, from the judgment of a three-judge District 
Court which dismissed a complaint seeking to en
join the condemnation of appellants' property under 
the District of Columbia Redevelopment Act of 
1945, 60 Stat. 790, D.C.Code 1951, ss 5-701 to 
5-719. The challenge was to the constitutionality of 
the Act, particularly as applied to the taking of ap
pellants' property. The District Court sustained the 
constitutionality of the Act. 117 F.Supp. 705. 

Bys 2 of the Act, Congress made a 'legislative de
termination' that 'owing to technological and soci
ological changes, obsolete lay-out, and other 
factors, conditions existing in the District of 
Columbia with respect to substandard housing and 
blighted areas, including the use of buildings in al
leys as dwellings for human habitation, are injuri
ous to the public health, safety, morals, and wel
fare, and it is hereby declared to be the policy of 
the United States to protect and promote the wel
fare of the inhabitants of the seat of the Govern
ment by eliminating all such injurious conditions·by 
employing .a~{ans.m;cessary and appropriate for 
the purpose'. 

FNl. The Act q.oes not define either 
'slums' or 'blighted areas.' Section 3(r), 
however, states: 

"Substandard housing conditions' means 
the conditions obtaining in connection with 
the existence of any dwelling, or dwell
ings, or housing accommodations for hu
man beings, which because of lack of san
itary facilities, ventilation, or light, or be
cause of dilapidation, overcrowding, faulty 
interior arrangement, or any combination 
of these factors, is in the opinion of the 

Commissioners detrimental to the safety, 
health, morals, or welfare of the inhabit
ants of the District of Columbia.' 

Section 2 goes on to declare that acquisition of 
property is necessary to eliminate thes·e housing 
conditions. 

*29 Congress further fin<l;s in s 2 that these ends 
cannot be attained 'by the ordinary operations of 
private enterprise alone without public participa
tion'; that 'the sound replanning and redevelopment 
of an obsolescent or obsolescing portion' of the 
District 'ca:nnot be accomplished unless it be done 
in the light of comprehensive and coordinated plan
ning of thi:: whol_e of the territory of the District of 
Columbia and its environs'; and that 'the acquisi
tion and the assembly of real property and the leas
ing or sale thereof for redevelopment pursuant to a 
project area redevelopment plan * * * is hereby de
clared to be a public use.' 

Section 4 creates the District of Columbia Rede_vel
opment Land Agency (hereinafter called the 
Agency), composed of five members, which is 
granted pOW!'!r by s 5(a) to acquire and ~semble, by 
eminent domain and otherwise, real property for 
'the redevelopment of blighted territory in the Dis
trict of Columbia and the prevention, reduction, 
**~01 or elimination of blighting factors or causes 
of blight'. 

Section 6(a) of the Act directs the National Capital 
Planning Commission (hereinafter called the Plan
ning Commission) to make and develop 'a compre
hensive or general plan' of the District, including 'a 
land-use plan' which designates land for use· for 
'housing, business, industry, recreation, education, 
public buildings, public reservations, and other gen
eral categories of public and private uses of the 
land.' Section 6(b) authorizes the Planning Com
mission to adopt redevelopment plans for specific 
project areas. These plans are subject to the approv
al of the District Commissioners after a public hear
ing; and they prescribe the various public and 
private land uses for the respective areas, the 
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'standards of ·population density and building in
tensity', and 'the amount or character or class of 
any low-rent h01;sing'. s 6(b). 

*30 Once the Plan_ning Commission adopts a plan 
and that plan is .approved by the Commissioners, 

.the Planning Commission certifies it to the Agency. 
s 6(d). At that point; the Agency is authorized to ac
quire and assemble the real property in the area. Id. 

After the real estate has been assembled, the 
Agency is authorized to transfer to pubiic agencies 
the land to be devoted to such public purposes as 
str~ets, utilities, recreational facilities, and schools, 
s 7(a), and to lease or sell the remainder as an en
tirety or in parts to a redevelopment company, indi
vidual, or partnership. s 7(b), (f). The leases or 
sales must provide that the lessees or purchasers 
will carry out the redevelopment plan and that 'no 
use shall be made of any land or real property in-· 
eluded in the lease or sale nor any building or struc
ture erected thereon' which does not conform to the 
plan. ss 7(d), 11. Preference is to be given to 
private enterprise over public agencies iri executing 
the redevelopment plan. s 7(g). 

The first project undertaken under the Act relates to 
Project Area B in Southwest Washington, D.C. In 
1950 the Planning Commission prepared and pub
lished a comprehensive plan for the District. Sur
veys revealed that in Area B, 64.3% of the dwell
ings were beyond repair, 18.4% needed major re
pairs, only 17.3% were satisfactory; 57.8% of the 
dwellings had outside toilets, 60.3% had no baths, 
29.3% lacked electricity, 82.2% had no wash basins 
or laundry tubs, 83.8% lacked central heating. In 
the judgment of the District's Director of Health it 
was necessary to redevelop Area B in the interests 
of public health. The population of Area B amoun
ted to 5,012 persons, of whom 97.5% were 
Negroes. 

The plan for Area B specifies the boundaries and 
allocates the use of the land for various purposes. It 
makes detailed provisions for types of dwelling 
units and provides that at least one-third of them 

are to be low-rent *3:t housing with a: maximum 
rental of $17 per room per month. 

After a public hearing, the Commissioners ap
proved the plap. and the Planning Commission certi
fied it to the Agency for execution. The Agency un
dertook the preliminary steps for redevelopment of 
the area when this suit was brought. 

Appellants own property in Area B at 712 Fourth 
Street, S.W. It is not us_ed as a dwelling; or place of 
habitation. A department store is locate~ on it. Ap
pellants object to the appropriation of this property 
for the purposes of the proj_ect. They claim that 
their property may not to taken co:q.stit1ttionally for 
this project. It is commercial, not residential prop
erty; it is not slum housing; it will be put into the 
proj.ect under the management of a private, not a 
public, agency and redeveloped for private, not 
public, use. That is the argument; and the conten
tion .is that appellants' private **102 property is be
ing taken contrary to two mandates of tb,e Fifth 
Amendment-(!) 'No person shall * * * 'be deprived 
of* * * property, without due process of law'; (2) 
'nor shall private property be taken fox; public use, 
without just compensation.' To take for the purpose 
of ridding the area of shims is one thing; it is .quite 
another, the argument goes, to take a ;man's prop
erty merely to develop a better balanced, more at
tractive community. The District Court, while 
agreeing in general with that argument, saved the 
Act by construing it to mean that the A:gency could 
condemn property only for the reasonabfe necessit
ies of slum clearance and prevention, its concept of 
'slum' being the existence of conditions 'injurious 
to the public health, safety, morals and welfare.' 
117 F.Supp. 705; 724-725. 

[1][2][3][4][5] The power of Congress over the 
District of Columbia includes all the legislative 
powers which a state may exercise over its affairs. 
See *32District of Columbia v. John R. Thompson 
Co., 346 U.S. 100, 108, 73 S.Ct. 1007, 1011, 97 
L.Ed. 1480. We deal, in other words, with-what tra
ditionally has been known as the police power. An 
attempt to define its rea~h or trace its outer limits is 
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fruitless, for each case must .turn on its own facts. 
The definition is essentially the product of legislat
ive determinations addres~ed to the purposes of 
government, purposes neither abstractly nor histor
ically capable of complete definition. Subject to 
specific constitutional limitations, when the legis
lature has spoken, the public interest has been de
clared in terms well-nigh conclusive. In such cases 
the legislature, not the judiciary, is the main guardi
an of the public needs to be served by social legis
lation, whether it be Congress legislating concern
ing the District of Columqia, see Block v. Hirsh, 
256 U.S. 135, 41 S.Ct. 458, 65 L.Ed. 865, or the 
States legislating concerning local affairs. See 
Olsen v. State of Nebraska, 313 U.S. 236, 61 S.Ct. 
862, 85 L.Ed. 1305; Lincoln Federal Labor Union 
No, 19129, A.F: of L. v. Northwestern Co., 335 
U.S. 525, 69 S.Ct.. 251, 93 L.Ed. 212; California 
State Ass'n ·Inter-Ins. Bureau v.. Maloney, 341 U.S. 
105, 71 S.Ct. 601, 95 L.Ed. 788. This principle ad
mits of no exception merely ·because the power of 
eminent domain is involved. The role of the judi
ciary in determining whether that power is being 
exercised for a public purpose is an extremely nar
row one. See Old Dominion Land Co. v. United 
States, .269 U.S. 55, 66, 46 S.Ct. 39, 40, 70 L.Ed. 
162; United States ex rel. Tennessee Valley Au
thority v. Welch, 327 U.S. 546, 552, 66 S.Ct. 715, 
718, 90 L.Ed. 843. 

[6] Public safety, public health, morality, peace and 
quiet, law and order--these are some of the more 
conspicuous examples of the traditional application 
of the police. power to mun,icipal affairs. Yet they 
merely illustrate the scope of the power and do not 
delimit it. See Noble State Bank v. Haskell, 219 
U.S. 104, 111, 31 S.Ct. 186, 188, 55 L.Ed. 112. 
Miserable and disreputable housing conditions may 
do more than spread disease and crime and immor
ality. 1:hey may also ·suffocate the spirit by redu
cing the people who live there to the status of 
cattle. They may indeed make living an almost in
sufferable burden. They may also be an ugly sore, a 
blight on the community which robs it of charm,. 
·k33 which makes it a place from which men tum. 

'fhe misery of housing may despoil a community as 
an open sewer may ruin a river. 

[7][8][9][10] We do not sit to dete~ine whether a 
particular housing project is or is not desirable. The 
concept of the public welfare is broad and inclus
ive. See Day-Brite Lighting, Inc. v. State of Mis
souri, 342 U.S. 421, ·424, 72 S.Ct. 405, 407, 96 
L.Ed. 469.- The values it represents are spiritual as 
well as physicai, aesthetic as well as monetary. It is 
within the power of the legislature to determine that 
the community should be beautiful as well as 
healthy, spacious as **103 well as clean, well
balanced as well as carefully patrolled. In the 
present case, the Congress and its authorized agen
cies have made determinations that take into ac
count a wide variety of values. It is not for us to re
appraise them. If those who govern the District of 
Columbia decjde that the Nation's Capital should be 
beautiful as well as sanitary, there is nothing in the 
Fifth Amendment that stands in the way. 

[11][12][13] Once the object is within the authority 
of Congress, the right to realize it through the exer
cise of eminent domain is clear. For the power of 
eminent domain is merely the means to the end. See 
Luxton v. North River Bridge Co., 153 U.S. 525, 
529-530, 14 S.Ct. 891, 892, 38 L.Ed. 808; United 
States v. Gettysburg Electric R. Co., 160 U.S. 668, 
679, 16 S.Ct. 427,429, 40 L.Ed. 576. Once the ob
ject is within the authority of Congress, the means 
by which it will be attained is also for Congress to 
determine. Here one of the means chosen is the use 
of private enterprise for redevelopment of the area. 
Appellants argue that this makes the project a tak
ing from one businessman for the benefit of another 
businessman. But the means of executing the 
project are for Congress and Congress _alone to de
termine, once the public purpose has been estab
lished. See Luxton v. North River Bridge Co., 
supra; cf. Highland v. Russell Car Co., ':?-79 U .. S. 
253, 49 S.Ct. 314, 73 L.Ed. 688. The public end 
may be as well or .bettet: served through an ·k34 
agency of private enterprise than through a depart
ment of government-or so the Congress might con-
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elude. We -cannot say that public ownership is the 
sole method of promoting the public purposes of 
community redevelopment projects. What we have 
said also disposes of any contention concerning the 
fact that certain property owners ih the area may be 
permitted to repurchase their properties for redevel
opment in harmony with the overall plan. That, too, 
is a legitimate means which Congress. and its agen
cies may adopt, if they choose. 

[14][15] In the present case, Congress and its au
thorized agencies attack the problem of the blighted 
parts of the community on an area rather than on a 
structure-by-structure basis. That, too, is opposed 
by appellant_s. They maintain that since their build
ing does not imperi-1 health or safety nor contribute 
to the making of a slum or a blighted area, it cannot 
be swept into a redevelopment plan by the mere 
dictum of the Planning Commission or the Com
missioners. The particular uses to be made of the· 
land in the project were determined with regard to 
the needs of the particular community. :Yhe experts 
concluded that if the community were to be healthy, 
if it were not to revert again to a blighted or slum 
area, as though possessed of a congenital disease, 
the area must be planned as a whole. It was not 
enough, they believed,- to remove e!(isting buildings 
that were insanitary or unsightly. It was· important 
to redesign the whole area so as to eliminate the 
conditions that cause slums-the overcrowding of 
dwellings, the lack -of parks, the lack of adequate 
streets and alleys, the absence of recreational areas, 
the lack of light and air, the presence of outmoded 
street patterns. It was believed that the -piecemeal 
approach, the removal of individual structures that 
were offensive, would be only a palliative. The en
tire area needed redesigning so that a balanced, in
tegrated plan could be developed for the region, in
cluding not only new homes *35 buf also schools, 
churches, parks, streets, and shopping centers. In 
this way it was hoped that the cycle of decay of the 
area could be controlled and the birth of future 
slums· prevented. Cf. Gohld Realty Co. v. City of 
Hartford, 141 Conn. 135, 141-144, 104 .A.2d 365, 
368-370; Hunter v. Norfolk Redevelopment Au-

thority, 195 Va. 326, 338-339, 78 S.E.2d 893, 
900-901. Such·diversification in **104 future use is 
plai~ly relevant to the maintenance of the desired 
housing standards and therefore within congres
sional power. 

[16][17] The District Court below _suggested that, if 
such a broad scope were intended for the statute, 
the standards contained in the Act would ,not be suf
ficiently definite to sustain the delegation of author
ity. 117 F.Supp. 705, 721. We do not agree. We 
think the standards prescribed were adequate for 
executing the plan to eliminate not only slums as 
narrowly defined by the District ·court but also the 
blighted areas that tend to produce slums. Property 
may of course be taken .for this redevelopment 
which, standing by itself, is innocuous and un_of
fending. But we have said enough to indicate that it 
is the need of the area as a whole which Congress 
and its agencies are evaluating. If owner after pwn
er were permitted to resist these redevelorpment pro
grams on the ground that his particular property 
was not being used against the public interest, in
tegrated plans for redevelopment would suffer 
greatly. The argument pressed on us is, indeed, a 
plea to substitute the landowner's standard of the 
public need for the· standard prescribed by Con
gress. But as we have already stated, community re
development programs need not, by force of the 
Constitution, be on a piecemeal basis-lot by lot, 
building by building. 

[18] It is not for the courts to oversee the- choice of 
t_he boundary line nor to sit in review on the size of 
a particular project area. Once the question of the 
public purpose has been decided, the amount and 
character of land to be taken for the project and the 
need for a particular*36 tract to complete the integ
rated plan rests in the discretion of the legislative 
branch. See Shoemaker v. United States, 147 U.S. 
282, .298, 13 S.Ct. 361, 390, 37 L.Ed. 170; United 
States ex rel. Tennessee Valley AuthoriW v. Welch, 
s-µpra, 327 U.S. at page 554, 66 S.Ct. at page 718; 
United States v. Carmack, 329 U.S. 230, 247, 67 
S.Ct. 252, 260, 91 I-,.Ed. 209. 
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[19)[20) The District Court indicated grave doubts 
concerning the Agency's right to take full title to 
the land as distinguished from the objectionable 
buildings located on it. 117 F.Supp. 705, 715-719. 
We do not share those doubts. If the Agency con
siders it necessary in .carrying out tl1e redevelop
me~t project to take ~11 title to the real property in
volved, it may do so. It is not for the courts to de
termine whether it is necessary for successful con
summation of the project that unsafe, unsightly, or 
insanitary buildings alone be taken or whether title 
to the land be included, any more than it is the 
function of the courts to sort and choose among the 
various parcels selected for condemnation. 

[21] The rights of these property owners are satis
fied when they receive that just compensation 
which the Fifth Amendment exacts as the price of 
the taking. 

The judgment of the District Court, as modified by 
this opinion, is affirmed. 

Affirmed. 

U.S.,1954. 
Berman v. Parker 
348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 

END OF DOCUMENT 
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*1 INTEREST OF AMICI CURIAE 

The National Association for the Advancement of 
Colored People ("NAACP"), AARP, Hispanic Alli
ance of Atlantic County, Inc. ("Hispanic Alliance"), 
Citizens in Action ("CIA"), <:;:ramer Hill Resident 
Associat_ion, Inc. ("CHRA"), and the Southern 
Christian Leadership Conference ("SCLC") submit 
h. b . f . . . [FNl] t 1s ne as amzcz curzae. 

FNl. Pursuant to Supreme Court Rule 
37.3, counsel for amic'i curiae state that all 
parties have given written consent to the 
filing of this brief. Copies of the consent 
letters are on file with the Clerk. Further, 
pursuant to Supreme Court Rule 37.6, 
counsel for amici curiae also state that no 
couns~l for a party authored this brief in 
whole or in part and that no person or en
tity, other than the amici curiae, their 
members or counsel, made a monetary 
contribution to the preparation or submis
sion of this brief. 

The NAACP, established· in 1909, is the nation's 
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oldest civil rights organization. The fundamental 
mission of the NAACP is the advancement and im
provement of the political, educational, social, and 
.economic status of minority groups; the elimination 
of prejudice; the publicizing of adyerse effects of 
discrimination; and the initiation of lawful action to 
secure the elimination of racial and ethnic bias. 

AARP is a nonpartisal}., nonprofit membership or
ganization of more than 35 million persons age fifty 
and older dedicated to addressing the needs and in:
terests of older Americans. AARP seeks through 
education, advocacy and servic€;: to enhance the 
quality of life for all by promoting independence, 
dignity, am:l purpose. Livable communities and eco
nomic security are two of the key social impact 
goals for AARP. AARP is deeply concei:ned with 
the preservation of home equity, the availability of 
affordable, safe, decent a:i;id stable housing and the 
elimination of disc~mination in housing. In addi
tion, AARP supports the ability of older people to 
receive tp.e services they need in their homes and to 
age with digni_ty in their community. AARP is 
deeply committed to ensuring tha~ its members are 
not forced out of their homes. and communities ex
cept as ·a means to remove ·blight or for a needed 
traditional public *2 use and to ensuring that when 
such displacement must occm: that older homeown
ers receive compensation that recognizes the unique 
costs of their dislocation. AARP's advocacy on be
half of its members has included representing 
through AARP Foundation Litigation (AFL) low 
income and minority in~ividuals an.d community 
groups challenging redevelopment plans that would 
result in the taking of their homes. AFL is currently 
engaged in litigation challenging as racially dis
criminatory a redevelopment plan that uproots hun
dreds ofresidents, many of whom are elderly. 

The Hispanic Alliance is a New Jersey corporation 
with offices located in Atlantic City, New Jersey. 
The Hispanic Alliance engages in educational, 
charitable and advocacy activities on behalf of and 
to further the interests of the Hispanic community 
·within Atlantic County. Representing the Hispanic 
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community of Ventnor; New Jersey, the Hispanic .. 
Alliance is challenging that city's targeting of a 
26-block neighborhood with a highly concentrated 
Hispanic; population which, if allowed to proceed, 
will result in the displacement of 332 households. 
That suit is pending before the Law Division. of the 

• [FN2] 
Superior Cc;mrt of New Jersey. 

FN2. Hispanic Alliance of Atlantic County 
v. Ci-ty of Verztnor, Superior Court Docket 
No. ATL~C-136-03. Ventnor's redevelop
ment plan is also pending judicial review 
in the matter of Richard Gober v. City of ,./ 
·Ventnor, sustained by the Law Division 
and the Appellate Division of the Superior 
Court ofl'[ew Jersey at Docket Nos. ATL
L-33q7-01 and A-2837-0T2, respectively. 
A petition for certification is currently 
pending before the New Jersey Supreme 
Cour.t at Docket No. 56,525. 

CIA is an un_incorporated community organization 
composed of residents of the Mt. Holly Gardens 
neighborhood of Mt. Holly Township, New Je~sey. 
CIA is challenging a redevelopment plan adopted 
by Mt. Holly Township which calls for the demoli
tion of all homes in the cohesive

3 
radally and eth

nically diYerse neighborhood. [FN ] 

FN3. Citizens in.Action, et al. v. Township 
of Mr. Holly, Superior Court Docket No. 
BUR-L-003027-03. 

*3 CHRA is a non-profit corporation founded for 
the purpose of improving the quality of life in the 
Cramer Hill neighborhood in Camden, New Jersey, 
uniting an:d involving residents in community activ
ities and decisionrnaking, engaging in neighbor
hood planning and revitalization, and defending the 
Cramer Hill community against unjust use of emin
en,t domain, and forced displacement of Cramer Hill 
residents. The membership of the Association is 
comprised of residents of the Cramer Hill neighbor
hood. The CHRA is currently challenging a re
development plan adopted by city and state officials 
which, if implemented, would require displacement 
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of more than 1,00-0 households living in Cramer 
Hill by eminent domain. [FN4] 

FN:4. Cramer Hill Residents' AssociatiOY! v. 
Melvin R. "Randy" Pr_imas, Superior Court 
Docket No._ (not ~et assigned). 

The Southern Christian Leadership Conference 
("SCLC") is a non-profit civil rights organization 
founded in 1957 by Dr. Martin Luther King, Jr. and 
other civil rights ministers with the stated purpose 
of redeeming the soul of America by furthering 
Christian values and upholding the rights pf the 
poor. SCLC has 90 chapters and 50,000 members 
across the country. 

SUMMARY OF ARGUMENT 

The Connecticut Supreme Court has interpreted the 
Fifth Amendment's requirement that any taking be 
for a "public use" in a way that renders those very 
words meaningless. Its holding that government 
may take property from a pi:ivate citizen for the 
purpose of giving it to another private party purely 
for- "economic development" is both inconsistent 
with the language of the Constitution and danger
ous. Elimination of the requirement that any taking 
be for a true •public use will d~sproportionately 
harm racial and ethnic minorities, the elderly, and 
the economically underprivileged. These groups are 
not just affected more often by the e~ercise of em
inent domain power, but they are affected differ
ently and more profoundly. Expansion of eminent 
domain to allow the government or -its designated 
delegate to take property simply by asserting that it 
can put the property to a higher use will systematic:.. 
ally sanction transfers .from those with less re
sources to those with more. This will place the bur
den of economic development on those least able to 
bear· it, exacting economic, psychic, political and 
social costs. 

The- Constitution requires that any taking pursuant 
to the state's eminent domain po\;l'er be for a 
"public use." Although this Court has not had cause 
to delineate the limits of permissible "public uses," 
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state· court decisions addressing similar provisions 
9fstate constitutions have held that something more 
than the mere possibility of future economic bene
fits is necessary to.justify the exercise of eminent 
domain power. 

Expanding !;!minent domain SU\:h that a stated desire 
for "economic devel~pment" alone satisfies the 
ptiblic use requirement would grant government a 
power that is not merely different in scope but dif
ferent in kind from traditional eminent domain au
thority. It would remove what few checks there are 
on that power, virtually eliminate judicial review 
and fail to protect the rights of already disadvant
aged groups from majoritarian pressures. 

ARGUMENT 

I. The Fifth Amendment Specifically Requires That 
Any Taking Be for a Public.Use. 

The power of the state to compel the sale of indi
·vidual property, while fang recognized and neces
sary under certain circumstances, is among the 
greatest intrusions permitted by our Constitution. It 
often requires individuals or families _to give up 
their most valuable and important possessions -
their homes. - and even to leave lifelong communit
ies. 

The Framers created a government of limited 
powers, with the essential purpose of ffitecting 
private property *5 as well as persons. [ S] The 
right to own and us1'Rrivate property is both fllilda
mental to IibertylF 61 and a .tangible expression 
thereof. [FN7] This Court has recognized the central 
and fundamental role of such rights in our system 
of ordered liberty. [FNS] • 

FN5. "[G]overnment is instituted no less 
for the protection of property than of the 
p_ersons of individuals." The Federalist No. 
54, at 370 (Jacob E. Cooke ed., 1961) 
(James Madison); see also James Madison, 
Property, National Gazette (Mar. 27, 
1792), reprinted in 14 The Papers of James 
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Madison 266 (Robert Rutland, et al. eds., 
1983) ("Government is instituted to protect 
property of ever.y sort . . . This being the 
end of government, that alone is a just gov
ernment, which impartially secures to 
every man, whatever is his own,"). 

FN6. "The right ofpr.operty is the guardian 
of every other right, and to deprive a 
people of this, is in fact to deprive them of 
their liberty." Arthur Lee, An Appeal to 
the Justice and Interests of the People of 
Great Britain, in the Present Dispute with 
America ( 4th Ed., New York 1775). 

FN7. "Individuai freedom finds tangible 
expression in property rights." United 
States v. James Daniel Good Real Prop., 
510 u.s: 43, 61 (1993). 

FN8. "The right to enjoy property without 
unlawful deprivation . . . is, in truth a 
'personal' right .... ~n fact, a fundamental 
interd~pendence. exists between the person
al right to liberty and the personal right in 
property. Neither could have meaning 
without the other. That rights in property 
are basic civil rights has long been recog
nized." Lynch v. Hou.sehold Fin. Corp., 
405 U.S. 538, 552 (1972). 

Because the eminent domain power does such viol
ence to this fundamental right, the Fifth Amend
ment to the United States Constitution allows such 
a talcing only where it is demonstrated that taking is 
for a "public use." [FN9] The public use require
ment is the on~ true limit on the eminent domain 
authority_ [FNl Thus, the breadth or narrowness 
.of the definition of "publfo use" ·dictates the per
missible scope of the eminent domain power. 

FN9. "Nor shall private property be taken 
for public use, without just compensation." 
U.S. Const. Amend. 5. 

FNlO. The only other requirement, that the 
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private party from whom property is taken 
be given "')ust compensation," may limit 
the attractiveness of certain takings, but 
does not determine whether a taking is per
missible. 

*6 In this case, "public use" has been defined so 
broadly that eminent domain authority has no prac
tical. limits. The Connecticut Supreme Court held 
that the use of eminent domain to transfer property 
from one private party to another purely because 
the transfer is likely to lead to greater "economic 
development" satisfies the public use requirement. 
Keio v. City of New London, 843 A.2d 500, 509 . 
(Conn. 2004). To hold that the public use require
ment is satisfied wherever there are potential eco
nomic benefits to be realized is to render the public 

. . 1 [FNll] All . use reqmrement rneanmg ess. owmg a 
taking simply because the party to whom the state 
wishes to transfer the pro_perty has a greater ability 
to maximize the value of that property fails to ac
count for the rights .of the individual property own
ers and would systeinatically sanction transfers 
from those wfrh less resources at their disposal to 
those with more. 

FNl 1. Not only does such a reading fail to 
protect vital rights, it also is contrary to the 
venerated canon of construction that prov:i
sions are interpreted in a fashion that gives 
meaning to all terms. Richfield Oil Corp. v. 
State Bd. of Equalization, 329 U.S. 69, 77 
(1946); Wright v. United States, 302 U.S. 
583, 588 (1938). 

Moreover, expanding the scope of "public use" to 
include "potential for economic development that 
m,ay ultimately benefit the public" would arguably 
include virtually any use and thus render meaning
less the judicial review of takings cases. Such a rnle 
would leave this important fundamental right sub
ject to the unrestrained will of the. majority. [FNl2] 

Absence of judicial protection from *7 majoritarian 
impulses is especially troubling to amici, who r~p
resent the interests of groups that are targets of the 
overuse and abuse of the power in question. 
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FN12. As Justice Story explained, "That 
gov,ernment can scarcely be deemed to be 
free, where the rights of property are left 
solely dependent upon the will of a legis
lative 'body, without any restraint. The fun
damental maxims of a free government 
seem to require; that the rights of personal 
liberty and private property, should be held 
sacred." Wilkinson v. Leland,. 27 U.S. (2 
Pet.) 627, 657 (1829); see a_lso Calder v. 
Bull, 3 U.S. 386, 388 (1798) (There "are 
acts which the Federal, or State Legislature 
cannot do, without exceeding their author
ity. There are certain vital principles in our 
free Republican governments which will 
determine and overrule an apparent and 
flagrant abuse of legi~lative power" such 
as "a law that takes properti from A and 
gives it to B: it is against all reason and 
justice, for a people to entrust a Legislature 
with such powers."). 

II. The Burden of Eminent Domain Has and Will 
Continue to Fall Disproportionately upon.Racial 
and Ethnic Min9rities, the Elderly, and the Eco-

nomically Disadvantaged. 

Absent a true public use requirement the takings 
power will be employed more frequently. The tak
ings that result will disproportionately affect and 
harm the economically disadvantaged and, in par
ticular, racial and ethnic minorities and the elderly. 
These groups have been targeted for the use and ab
use of the eminent domain power in the past and 
there is evidence that, if use of the eminent domain 
power for pi;ire "economic development" is permit
ted, these groups will be both disproportionately 
ano. specially harmed by the exercise of that expa~
ded power. 

A. Eminent Domain Power Has Historically Been 
Used to Target Racial and Ethnic Minorities. 

The history of eminent domain is rife with abuse 
specifically targeting minority neighborhoods. In
deed, the displacement of African-Americans and 
urban renewal projects were so intertwined that 

Page 8 

"urban renewal" was often referred to as "Negro re
moval." 12 Thompson on Real Property 194, 
98.02(e_) (David A. Thomas ed., 1994) (quoting 
James Baldwin); see also Wendell E. Pritchett, The 
"Public Menace" of Blight: Urban Renewal and 
the Private Uses of Eminent Domain, 21 Yale L. & 
Pol'y Rev. 1, 6 (2003) ("Blight was a f~cially neut
ral term infused with racial and ethnic prejudice."). 

*8 One commentator has described how "a govern
ing apparatus operating through housing and the 
highway machine implemented policies to segreg
ate and maintain the isolation of poor, minority, and 
otherwise outcast populations." Kevin Douglas 
Kuswa, Suburbification, Segregation, and t}Je Con
solidation of the Highway Machine, 3 J.L. Soc'y 31, 
53 (2002) .. Ninety percent cif the 10,000 families 
displaced by such projects in Baltimore were Afric
!ln-Arri'erican. Bernard 'J. ·Frieden & Lynne B. Saga
lyn, Downtown, Inc.: How America Rebuilds Cities 
29 (1989). Los Angeles eviscerated a Mexican 
neighborhood with freeway· projects. Id. Another 
scholar has estimated that 1,600 African-American 
neighborhoods were destroyed by similar projects. 
Mindy Thompson Fullilove, Root Shock: How 
Tearing Up City Neighborhoods Hurts America, 
and What We Can Do About It 17 (2004). 

This was no a~cident or .oversight. The former At
torney General of Minnesota recounted his work on 
a Minp.eapolis highway project in the 1950s: 
We went ·through the black section between Min
neapolis and St. Paul about four blocks wide and 
we took out the home of every black man· in that 
city. And woman and child. In both those cities, 
practically. It ain't there anymore, is it? Nice neat 
black neighborhood, you know, with their churches 
and &II and we gave them about $6,000 a house and 
turned them loose on society. 

Frieden & Sagalyn, Downtown, Inc. at 28-29. 

This phenomenon does not exist exclusively in the 
past. See, e.g., Charles Toutant, Alleging Race
Based Condemnation, New Jersey Law Journal, 
Aug. 2-, 2004 (discussing litigation alleging that cit-
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ies and towns target minority areas in an attempt to 
force them from the community in favor of those 
the l.ocal government considers more desirable); 
Erik Schwartz, Progress or Discrimination? Facing 
Displacement, Minorities Battle Towns' Eminent 
Domain, Courier-Post, July 30, 2004. 

*9 B. Even Absent Abuse, Takings ·for "Economic 
Development" WiJI Disproportionately Affect 

Neighborhoods with Relatively High Concentra
tions of Racial and Ethnic Minorities and the Eld

erly. 

Even abserit illicit motives, eminent domain power 
has affected and will disproportionately affect ra
cial and ethnic minorities, the elderly and the eco
nomically disadvantaged. Well-cared-for properties 
owned by minority and elderly residents have re
peatedly been taken so that private enterprises 
could construct superstores, casinos, hotels and of
fice parks. See Dana Berlin~r, Condemnations for 
Private Parties Destroy Black Neighborhoods and 
Out with the Old: Elderly Residents are Prime Tar
gets for Eminent Domain Abuses in Public Power, 
Private Gain: A Five-Year, State-by-State Report 
Examining the Abuse of Eminent Domain 102, I 85 
(April 2003). 

For example, four siblings in their• seventies and 
eighties were forced to leave their homes and 
Christmas tree farm to enable the city of Bristol, 
Connecticut to erect an industrial park. Bugryn v. 
City of Bristol, 774 A.2d 1042 (Conn. App. Ct. 
2001), appeal denied, 776 A.2d 1 ~43 (Conn. 2001), 
cert. denied, 534 U.S. 1019, 122 S. Ct. 544 (2001). 
[FNl3] Several African-American families in Can
ton, Mississippi were similarly forced to leave the 
homes they had lived in for over sixty years to clear 
land for a Nissan automobile plant. See David Fire-
stone, Black Families Resist Mississiffi Land Push, 
N.Y. Times, Sept. 10, 2001, at A20.[ 14] 

FN13. In permitting the taking, the court 
obse_rved·that "the state ha.d r~cognized the 
city as an economically disadvantaged 
community and that the industrial park 
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would. serve the public good by creating or 
retaining manufacturing jobs, creating ad
ditio~al industrial land in the city and in
creasing the tax base." Id. at 1049. Neither 
the legislature nor the court made any find
ing of blight. 

FN14. Again, the taking wa,s not justified 
on the basis -of blight or necessity. As the 
executiv~ director of the Mississippi De
velopment Authority explained: 
It's not that Nissan is going to leave if we 
don't' get that land. What's important is the 
message it would send to other companies 
if we are unable to do what we said we 
would do. If you make a promise to a com
pany like Nissan, you have to be able to 
follow through. 
Id. The trial court nonetheless ruled in fa
vor of the taking. Mississippi Major -Im
pact Authority v. Archie, No. Co-
2001-0082 (Madison Cty., Miss. Spec. Ct. 
July '26, 2001). Upon motion of the famil
ies, the Supreme Court of Mississippi 
stayed the condemnations until it coulq 
consider the families' appeal. Once the stay 
was granted the state gave up its fight and 
dismissed its eminent domain actions. 

*10 Statistics confirm that takings for economic de
velopment disproportionately impact the~e groups. 
In San Jose, California, ninety-five percent of the 
properties targeted 'for economic redevelopment are 
Hispanic or Asian-owned, even.though only thirty 
percent of businesses are owned by minorities. 
Derek Werner, Note: The Public Use Clause, Com
mon Sense and Takings; 10 B.U. Pub. Int. L.J. 335, 
350 (2001) ("Between 1949 and 1963, sixty-three 
percent of all the families displaced by urban re
newai were non-white."); Poletown Neighborhood 
Council v. City of Detroit, 304 N.W. 2d 455, 464 
(Mich. 1981) (City of Detroit condemned the 
homes of approximately 3,438 persons, most of 
whom were elderly, retired, Polish-American im
migrants, to build a General Motors plant). See also 
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Who Feels Renewal Most? Silicon Valley/San Jose 
Business Journal, Sept. 20, 2002, at l. Similariy, 
near Atlantic City in Vent[lor, New Jersey, forty 
percent of the city's Latino community lives in a 
zone targeted for economic redevelopment. See 
Schwartz, supra. In Mt. Holly Township, New Jer
sey, officials have targeted for economic redevelop
ment a neighborhood in which the percentage of 
African-American residents (44%) is twice that of 
the entire Township and nearly triple that of Burl
ington County, and in which the percentage of His
panic residents (22%) is more than double that of 
all of Mt. Holly Township, and more than five 
times that of the county. Id.; U.S. Census of Popu
lation and Housing, 2000: Tables for Blocks 1000, 
1001, 1003 and 1009: (a) Vacancy Status, (b) Ten
ure by *11 Race of Householder, and (3) Tenure by 
Household Size (Hispanic or Latino Householder): 
Mt. Holly, New Jersey_[FNl 5] These statistics con
firm that if eminent domain can be exercised for the 
purported public use of "economic development," 
the displacement of the poor, minorities and the 
elderly will only become more commonplace. 
[FN16] 

FN15. In both the Ventnor and Mt. Holly 
cases there were pretextual findings of 
blight, but the condemning authorities did 
not adhere to the applicable standards. 
Were "economic development" a public 
use and a finding of blight unnecessary, it 
would be substantially more difficult - if 
not impossible - for plaintiffs to stop such 
condemnations. 

FN16. As discu.ssed in subsection C below, 
renters are, in some senses, placed in an 
even more difficult position than 
homeowners when their residence is taken 
by eminent domain. In New London, a dis
proportionate percentage of renters come 
from minority groups. New London is a ra
cially and ethnically div~rse community: 
56.-1 % of its residents are white, 19.7% are 
Hispanic and 18.6% are African-American. 
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U.S. Census of Population and Housing, 
2000: Summary Population and Housing 
Characteristics: New London, Connecticut. 
But whereas 49.6% of New London's white 
population rent their homes, 70.9% of the 
city's African-American population and 
75.7% of its Hispanic populat~on are 
renters. Id.; Total Population in Occupied 
Housing Units by Tenure, 2000: New Lon
don, Connecticut. 

The reason these groups are disproportionately af
fected is that they are palatable political and eco
nomic targets. Condemnations in predominately 
minority or elderly neighborhoods are often easier 
to accomplish because these groups are less likely, 
or often unable, to contest the action. See Laura 
Mansnerus, Note: Public Use, Private Use, and Ju
dicial Review in Eminent Domain, 58 N.Y.U.L. 
Rev. 409, 435-436 (1983) (discussing the difficulty 
of opposing condemnation proceedings). Con
demning authorities target areas with low property 
values because it costs the condemning authority 
less (as market value is the measure of the "just 
compensation") and the state and/or local govern
ments gain financially when they replace areas with 
low property values with those with higher values. 
Even assuming non-discriminatory motives, cities 
like New London have and will ·continue to target 
these areas. See, e.g., Keio, 843 A.2d at 509" (Conn. 
2004) *12 (citing adding jobs and tax revenue as 
motivation for the taking); Bailey v. Myers, 76 P.3d 
898, 904 (Ariz. Ct. App. 2003) (same). 

C. The Impact of Takings on the Elderly, Minorit
ies and the Economically Disadvantaged is Differ

ent in Kind from Their Impact on Other Popula
tions. 

Tl;ie very circumstances that put minorities and the 
elderly at increased risk of being subjected to emin
ent domain power also leave those groups less able 
to deal with the consequences when such takings 
occur. Thus, it is not simply that the exercise of em
inent domain, particularly when the purpose is 
"economic developmen~," affects the elderly, 
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minorities, and the economically disadvantaged 
more often than it does those with more political 
and economic power, but that it affects those 
groups in different and more profound ways. 

Eminent domain law does not truly offer "just com
pensation" in the economic development context. 
"Just compensation" is generally defined as the fair 
market value of the property at the time of the tak
ing. See, e.g., Tandet v. Urban Redev. Comm'n, 426 
A.2d· 280, 298 (Conn. 1979). The fact that particu
lar property fa identified and designated for 
"economic development/' however, almost cer~ 
tainly means that the market is currently undervalu
ing that property or that the property has some 
"trapped" value that the market is !10t currently re
cognizing. In addition, determination of just com
pensation is limited by the "project influence doc
trine," which prevents the' court's consideration of 
the likely change in market value as a result of the 
actual project for which the pro_perty is being con:
demned. See, e.g., City of San Diego v. Rancho 
Penasquitos P'shp, 130 Cal. Rptr. 2d 108, 119 (Cal. 
App. 2003); Kansas City Power & Light Co. v. Jen
kins, 648 S.W.2d 555, 5_60-61 & n.6 (Mo. App. 
1983) (collecting cases). Thus, those displaced by 
eminent domain exercised for the purpose of 
"economic development" are systematically under:
cornpensated. 

*13 Moreover, when an area is taken for "economic 
development," the underprivileged, racial and eth
nic minorities, and the elderly are driven out of 
their own neighborhoods, unable to afford to live in 
the "revitalized" community_[FNl ?J Because the 
neighborhoods chosen are (in large part) selected 
because of the low market value of the properties 
therein, these displaced individuals will typically 
have a difficult time finding adequate replacement 
housing. 

FNI 7. See generally Pritchett, supra p. 7; 
John A. Powell & Marguerite L. Spencer, 
Giving Them the Old "One-Two:" Gentri
fication and The K.O. of Impoverished 
Urban Dwellers of Color, 46 How. L.J. 
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433 (2003). 

This phenom~non is clearly present in the .case at 
hand. As of the most recent census, the median res
idential property value for owner-occupied resid
ences in the City of New London is $107,900, 
whereas the value for such properties in the coun~ 
is $142,200 and $166,000 statewide_[FNl 
Moreover, in .s~ch economically disadvantaged 
~reas, a disproportionately large percentage of· the 
residents are renters rather than owners. New Lan-
d . • . [FN19] d h on 1s no exception, an t ose renters ,may 
nave an even: more difficult time finding adequate 
replacement housing than do those who own their 
h 

[FN20] • 
ome. 

FN18. U.S. Census of Population and 
Housing, 2000: Median Value pf Specified 
Owner-Occupied Housing Units: Connecti
cut. 

FN19. Over 62% of New London residents 
rent their homes as compared to the state
wide average of 33.2%. U.S. Census of 
Population and Housing 2000: General 
Housing Characteristics: Connecticut. 

FN20. ~any of New London's renters 
struggle to pay their rent. As of the most 
recent Censu/,, New London's per capita 
yearly income was $18,437. U.S. Census 
of Population and Housing, 2000: Con
nectj_cut. According to the U.S. Department 
of Housing and Urban Development 
(HUD), a household in New London earn
ing $19,620 per year in 2003 could afford 
a maximum monthly rent of $491, whereas 
the Fair Market Rent (FMR) in New Lon
don for a one-bedroom household is $654 
per month, and a two-,bedroom household 
is $797 per month. 68 Fed. Reg. 56713 
(October 1, 2003). State-wide, the FMR 
for a one-bedroom household is $752 per 
month, and a two-bedroom household is 
$936. Id. 
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*14 Not only are other areas less likely to be af
fordable than that from whic!-.\ victims of eminent 
domain power for "economic development" are dis
placed, but the remaining "affordable" housing in 
the area is almost certain to become less so. Such 
takin&s invariaoly take lower cost housing and re
place it with either business(es) or higher cost hous
ing 1n order to achieve the goal of increasing the tax 
base and/or number of jobs. This reduces the supply 
of affordable housing in the area and drives up 
prices. Indeed, one study indicates that 86 percent 
of those relocated by an exercise of the eminent do
main power were paying more rent at their new res
idences, with the median rent almost qoubling. Her
bert J. Gans, The Urban Villagers: Group and Class 
in the Life Ofltalian-Americans 380 (2d ed. 1982); 
see also Scott A. Greer, Urban Renewal and Amer
ican Cities: The DI;LEMMA OF DEMOCRATIC 
INTERVENTION 3 (1965) (citing multiple studies 
and concluding that "[a]ll ten ... indicate substan
tial increases in housing costs"). 

Displacement presents a particular burden for the 
elderly Over one:third of New London's homeown
ers are aged 65 or older. Overwhelmingly, the eld
erly strongly prefer independent living in their own 
homes to other alternatives. Not only is remaining 
in one's own home the vast preference of older 
people, see, e.g., Housing Assistanpe Council, Fed
eral Programs and Local Organizations: Meeting 
the Housing Needs of Rural Seniors (2001), home 
ownership is associated with a reduced risk of en
tering a nursing home, as well as a greater likeli
hood of exiting if admitted. Verno!J L._ Greene and 
Jan I. Ondrich, Risk Factors for Nursing Home Ad
missions and Exits: A Discrete-Time Hazard Func
tion Approach 45 J. Gerontol. Soc. Sci. S250-S257 
(1990). The risk of not being able to afford ad
equate replacement housing is particularly acute as 
New London residents aged 65 or over earn signi
ficantly less income per year than working *15 
adults and ll.4% of the city~s elderly population 

[FN21] • live below the poverty line. 

FN21. U.S. Census of Population and 
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Housing, 2000: Connecticut. 

In addition to the increased risk of institutionaliza
tion, there is the considerable psychic harm that af
fects those dislocated from their homes and com
munities, particularly among the elderly. For ex
ample, one of the plaintiffs in this action, Wil
helmina Dery would, under the New London devel
opment plan, be removed from a home she was 
born in over 85 years ago and a com:\flunity which 
her family settled upon their arrival from Italy in 
the early 1880s. Trial Tr., Vol. 1, 40-53 (July 23, 
2001). Her husband has lived in their house with 
her for the past 59 years and their son and his fam
ily have lived in the house next door since he mar
ried. Id. The deleterious psychologica1 effects of 
such upheaval have been studied and recorded. See, 
e.g., Fullilove, Root Shock at 11~20; Frieden & 
Sagalyn, Downtown, Inc. ·at 34; Gans, The Urban 
Villagers at 379. Indeed, studies have found tan
gible effects from such dislocation inchiding in
creased risk from stress related diseases, such as 
depression and heart attack. Fullilove, Root Shock 
at 14. 

Like the elderly,. racial and ethnic minorities will 
suffer special harm from takings for the purpose of 
"economic development." To the extent that such 
exercise of the takings power is more likely to oc
cur in areas with significant racial and ethnic 
minority populations, and even assuming a proper 
motive on the part of the governm!!nt, • the effect 
will likely be to upset organized minority com
munities. This dispersion both ·elimina,tes (or 
severely undermines) established community sup
port mechanjsms and has a deleterious effect on 
those groups' ability to-exercise what little political 
f:?~iHhey may have established as a community. 

FN22. The very threat of such takings will 
also hinder the development and improve
ment of strong minority communities. En
forcement of the constitutional limits on 
eminent domain power embodied in the 
Fifth Amendment "protects private expect-
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ations to ensure private investm~nt." Lucas 
V. South Carolina Coastal Council, 50·5 
U.S. 1003, 1035 (1992) (Kennedy, J., con
curring). Th~ incentive to invest in one's 
community, financially and otherwise, dir
ectly correlates with confidence in one's 
ability to realize the fruits of such efforts. 
By broadening the permissible uses of em
inent domain in a way that is not limited 
by specific criteria many minority neigh
borhoods will be at increased risk of h::i-v
ing their property taken. Individuals in 
those areas will thus have less incentive to 
engage in community-building for fe:,ar that 

such efforts will be wasted. 
*16 III. While This Court Has Permitted Use of the 
Eminent Domain Power to Remedy Blight, It Has 
Never Endorsed Taking Purely for Economic De-

velopment. 

Permitting exercise of eminent domain power to 
transfer property from one private party to another 
for its anticipated "economic development" both 
fails to protect a fundamental individual right from 
majoritarian impulses, and ·places the burden of 
economic development most heavily upon those 
who are least aple to bear it. Such a result is unjust 
and is in no way compelled by this Court's jurispru
dence. 

The Connecticut Sup'reme Court's conclusion that 
pure econom.ic development constitutes a valid pub
lic use under the federal constitution relies primar
ily on a mis-reading of this Court's decisions in. 
Berman v. Parker, 348 U:S. 26 (1954), and Hawaii 
Housing Authority v. Midkiff, 461 U.S. 229 (1984). 
In Berman, the District of Columbia Redevelop
ment Lana Agency acquired a stretch of land by 
eminent domain "for the redevelopment of blighted 
territory in the District of Columbia and the preven
Jion, reduction or elimination of blighting factors or 
causes of blight.': 348 U.S. at 29 ( citation omitted). 
A department store in the blighted area challenged 
the taking. The Supreme Court all~wed it, :rinding 
that blight could reasonably be addressed "on an 
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area rather than on a structure_-by-structure basis." 
Id. at 34. Berman found the District of Columbia 
Redevelopme~t Act constitutional, as *17 applied. 
It did not address the Act's facial constitutionality 
[FN23] • 

FN23. "The challenge was to the constitu
tionality of the Act, particul~rly as applied 
to the taking of appellants' property." Ber
man, 348 U.S. at 28. 

As applied, t~e redevelopment in Berman was fun
damentally different than the activity in New Lon
don. The redevelopment was the means to solve the 
urban problem· of blight, not the purpose or end of 
the exercise of eminent domain. In Berman, the 
purpose of the exercise of eminent domain was to 
eliminate slums and urban blight: 
Jn the present case, Congress and its authorized 
agencies attack the problem of the ·blighted parts of 
the community .... It was importan!: to redesign the 
whole area so as to eliminate the conditions that 
cause slums., .. In this way it was hoped that the 
cycle of decay of the area could be controlled and 
the birth of future slums prevented. 

Id. at 34_3·5 (emphasis supplied). The motivation 
for the takings in New London are entirely differ
ent: 
In its preface to the development plan, the develop
ment corporation stated that its goals were to create 
a development that would complement the facility 
that Pfizer ~as planning to build, create jobs, in
crease tax a~d other reve11ues, encourage public 
access to and use of the city's waterfront, and even
tually "build momentum" for the revitalization of 
the rest of the city, including its downtown area. 

Keio,. 843 A.2d at 509 (Conn. 2004) (emphasis sup
plied). This difference is. crucial because in Berman 
, the Court evaluated the propriety of the eminent 
domain for the purpose of eliminating blight. It 
then asked whether redevelopment was an accept
·able use·for the land. In the case at bar, the question 
-is whether economic improvement itself is a valid 
reason for exercise of eminent domain power. 
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*18 Hence, Berman stands only for the proposition 
that, once the purpose behind the eminent domain 
has been deem.ed a "public use," the transfer of the 
land to private parties for economic development 
may be appropriate. "Once the object is within the 
authority of Congress, the means by which it will 
be attained js also for Congress to determine." Ber
man, 348 U.S. at 33. It does not hold that economic 
development alone is a proper public use. 

The assault on pri:vate property rights occurs at the 
taking, not upon the redeveloping of the property. 
The focus of eminent domain analysis thus must re
main on the ·end accomplished by takjng the prop
erty rather than how the property is to· be used after 
the taking. 

The Connecticut Supreme Court's reliance on 
Hawaii v. Midkiff is similarly misplaced. That case 
contained two peculiar circumstances. First, it dealt 
with rectifying historical inequities enforced by the 
state legislature in the 1960s, a concern not presen~ 
in this case. Second, it contemplated the public 
value of land redistribution to the less wealthy. The 
public value of such purposeful land.redistribution 
is a fun~amentally different public question th?n 
.the economic development in question here. The 
unique facts of Midkiff render its holding inapplic
able to the present controversy. 

As explained above, these amici oppose the• exten
sion of the eminent domain jurisprudence to cases 
of pure economic development because the eminent 
domain power has traditionally been used (and ab
used) to the detriment of those with Jess e~onomic 
and political power, particularly minority racial and 
ethnic groups, the economically disadvantaged and 
the elderly. It would be cruelly ironic if permitting 
a single taking to rectify historical inequities under 
the unique circumstances present in Midkiff was 
used to justify expansion of eminent domain pow~r 
in ~uch a way that will have a disproportionate neg
ative impact on other historically discriminated
against and disadvantaged groups. 

*19 IV. Some States Have Recogniz•ed That Eco-
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nomic Development Alone Cannot Constitute a 
Public Use. 

Unlike this Court, several state courts have been 
squarely faced with the issue of whether economic 
development alone constitutes a public use. One of 
the seminal cases relied upon by the Connecticut 
courts is the Michigan case Poletown Neighbor
hood Council v. City of Detroit, 304 N.W. 2d 455 
(Mich. 1981). That case, however, was recently 
overruled, County of Wayne v. Hathcock, 684 N.W. 
2d 765 (Mich. 2004), and the experience of 
Michigan should counsel this Court against repeat
ing the mistake of Poletown. [FN24J 

FN24. Although Hathcock concerned the 
interpretation of the public use requirement 
of the Michigan Constitution, the language 
of the relevant clause is almost identical to 
that in the Federal Constitution. Compare 
Mich. Const. Art. X, § 2 ("Private property 
shall· not be taken for public use without 
just compensation therefore being first 
made or secured in a manner prescribed oy 
law.") with U.S. Const. Amend. 5 (quoted 
supra note 9). 

In Poletown, the Michigan Suprell!e Court permit
ted the city of Detroit, at the time finan"cially 
strapped and desperatt;: for economic• recovery, to 
condemn private property in a neighborhood of Pol
ish immigrants (called Poletown) in order to trans
fer the property to General Motors for the building 
of an assembly plant. 304 N.W. ~d at 457-58. Po
letown had not been found to be blighted; nor was it 
necessary for GM to locate in that particular neigh
borhood. Rather, GM approached the city about us
ing its eminent domain power "to acquire. parcels to 
GM's specifications, to which the city readily 
agreed in hopes of creating jobs and increasing the 
tax base. Id. at 466-67. The Michigan Supreme 
Court equated "public use" with "pul:Hic purpose," 
and found this sort of "economic development" to 
be a public use or purpose, even though there was 
no blight to be cleared. Id. at 457. 
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Justice Ryan wrote a vigorous and insightful dissent 
in which he explained how the· majority's holding 
was *20 inconsistent with Michigan's prior c·aselaw. 
He further pointed. out that. eminent domain "can 
entail, as it did in this case, intangible losses, such 
as severance of personal attachments to one's domi
cile and neighborhood and the destruction of an or
ganic, community of a most unique and irreplace
able character." Id. at 481. 

Justice Ryan went on to de~cribe precisely the seen
.aria that troubles amid in this case when eminent 
domain is·used for the purpose of"economic dev.el
opment" like in Poletown and in Keio: 
What has been done in tliis case can be explained 
by the overwhelming sense of inevitability that has 
attended this litigation from the beginning .... The 
j1:stification for it, like the inevitability of it, has 
been made to seem more acceptable by the "team 
spirit" chorus of approval of the project which has 
been supplied by the voices of labor, business, in-. 
dustry, government, finance, and even the news me
dia. Virtually the only discordant sounds of dissent 
have come from the miniscule minorit):' of citizens 
most profoundly affected by this case, the Poletown 
residents whose neighbor(lood has been destroyed. 

Id. at 81-82. 

The Michigan Supreme Court recently had cause to 
reconsider Poletown, and determined that the de
cision's expansive definition of "public use" was in
consistent with Michigan's caselaw and its constitu
tion. [FN25J At issue in *21 Hathcock was the con
demnation of land for the creation of a business and 
technology park. Th~ Michigan Supreme Court 
agreed that the business park would help the local 
economy and that, if Poletown were to remain good 
law, it would have to affirm the county's determina
tion that this was a constitutional "public use." 
However, the court overrµled Poletown and adop
ted Justice Ryan's dissent. The court found that 
only three more limited situations qualified as 
"public use" in the context of eminent domain, ob
serving that: 
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FN25. It is also worth noting that the Po
letown development·fell well short of ex
pectations in terms of economic impact. 
After the city of Detroit spent over $200 
million acquiring and preparing a site for 
General Motors (in the process displacing 
600 businesses and demolishing 1400 res
idential structures), it took GM two years 
longer than scheduled to finally open its 
plant (seven years after the condemna
tions) and the plant only employed a little 
more than -half' of the workers originally 
promised. Marie Michael, Detroit at 300: 
New Seeds of Hope for a Troubled City, 
Dollars. & Sense, July 2001; cf Poletown, 
304 N.W. 2d at 471. 

Every business1 every productive unit in society, 
does . . . contribute in some way to the common
wealth. To justify the exercise of eminent domain 
solely on the basis of the fact that the use of that 
property by a. private entity seeking its own profit 
might contribute to the economy's health is to 
render impotent our constitutional limitations on 
the government's power of eminent domain. Po
letown's "economic benefit" rationale would valid
ate practically any exercise of the power of eminent 
domain on behalf of a private entity. After all, if 
one's ownership of private property is forever s1,1b
ject to. the government's determination that another 
private party would put one's land to better use, 
then the ownership of real pr9perty is perpetually 
threatened by the expansion plans of any large dis
~ount retailer, "megastore," or the like. 

Hathcock, 684 N.W. 2d at 786. 

Several other states have also explicitly rejected the 
slippage of public use to the point where potential 
"economic development" alone will satisfy the re
quirement. See, e.g., Georgia Dept. of Transp. v. 
Jasper County, 586 S.E.2d 853 (S.C. 2003); South
western Ill. Dev. Auth. v. !'lat'! City Envtl. LLC, 768 
N.E.2d 1 (Ill. 2002); Mayor of Vicksburg v. 
Thomas, 645 So. 2d 940 (Miss. 1994); Merrill y. 

City of Manchester, 499 A.2d 216 (N.H. 1985); 
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Bailey v. Myers, 76 P.3d 898 (Ariz. Ct. App. 2003); 

cf. City of Midwest City v. House of Realty, Inc., 
100 P.3d _, Nos. 100,064, 100,065, 20Q4 WL 
1446925 (Okla. June 29, 2004); *22 E_;ighth & Wal
nut Corp. v. Public Library of Cincinnati, 385 
N.E.2d 1324 (Ohio 1977). 

While some states other than Connecticut have· ac
cepted the use of. eminent domain for purely eco
nomic development purposes, [FN261 many of these 
cases relied upon the now-overruled Poletown case. 
The fact that some states are effectively reading out 
the United States Constitution's public use require
ment, coupled with the deleterious impact. that this 
has on various socially and economically disad
vantaged groups as described above, makes it vital 
that this Court hold that economic development 
alone does not constitute a public use for eminent 
domain purposes. 

F"N26. See, e.g,, City of Las Vegas Down
town Redev. Agency v. Pappas, 76 P.3d 1 
(Nev. 2003), cert. denied, 124 S. Ct. 1603 
(2004); City of Jamestown v. Leevers Su
permkts., 552 N.W. 2d 365,:372-73 (N.D. 
1996); Duluth v. State, 390 N.W. 2d 757, 
763 n.2 (Minn. 1986). 

V. "Economic Development" Is Not Amenable to 
Standards Enabling Judicial Review. 

Allowing "public use" to include "economic devel
opment'' renders the eminent domain power open to 
abuse - to the particular disadvantage of those, such 
as amici, who lack economic or political power. It 
is a fundamental principle of our gqvernment that 
the judiciary functions as a check on the potential 
for tyranny ofth~ majority_[FN27J In *23 order for 

the judiciary to perform this functionj the laws must 
b b• • ct'. • 1 • [FN28 A d • d e su ~ect to JU 1cra review. n m or er 
for that judicial review to be effective, there must 
be standards to govern the judiciary's decisions. 
Unlike the "public uses" that have previously been 
allowed by this Court, the limits on a public use of 
"economic development~• are not susceptible of 
easy definition, and thus the judicia,y is unable to 
rein in potential abuses of the eminent power by 
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reference to those limits. 

F'N27. [T]he courts were designed to be an 
intermediate body between the people and 
the legislature, in order, among other 
things, to keep the latter within the limits 
assigned to their authority .... Th[e] inde
pendence of the judges is . . . requisite to 
guard the Constitution and the rights of in
dividuals.... [T]he firmness of the judicial 
magistracy . . . serves to moderate the im
mediate mischiefs of those [laws] which 
may have been passed, [and] it operates.as 
a· check upon the legislative body in 
passing them. 
The Federalist No. 78, at 525, 527-28 
(Alexander Hamilto~) (Jacob "E. Cooke, 
ed., 1961); se,e also The Federalist No. 47, 
at 326 (James Madison) (Jacob E. Cooke, 
ed., 1961) ("Were the power of judging 
joined ',','.ith the legislative, the life and 
liberty of the subject would be exposed to 
arbitrary control .... ") (quoting Mont
esquieu). 

FN28. See The Federalist No. 22, at 143 
(Alexander Hamilton) (Jacob E. Cooke, 
ed., 1961) ("Laws are a dead letter without 
courts to expound and define their true 
meaning and operation."). 

"To avoid an arbitrary discretion in the courts, it is 
indispensable that they should be bound down by 
strict rules and precedents, which serve to define 
and_point out their duty in every particular case that 
comes before them .... " The Federalist No. 78, at 
529 (Alexander Hamilton) (Jacob E. Cooke, ed., 
1961). Cpu_rts have recognized that specific and ob
jective stanqards can prove a useful check on what 
might otherwise be .u~limited government power, or 
in areas where the court is particularly concerned 
about abuse (as the history of eminent domain 
demonstrates the Court should be here, see Section 
II.A supra) which infringes on fundamental indi
vidual right~. For instance, this Court has long re
cognized the usefulness of standards as guideposts 
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to check government power and- guard against ab
use of that power in the area of First Amendment 
prior, restraints: 
The absence of express standards makes it difficult 
to distinguish, 'as applied,' between a licensor's le
gitimate denial of a permit and its illegitimate abuse 
of censorial power. Standards provide the guide
posts that check the licensor and allow courts 
quickly and easily to determine whether the .li
censor is discriminating against disfavored speech. 
Without these guideposts, post hoc rationalizations 
by the licensing offiqial and the use of shifting or 
illegitimate criteria are far' *24 tqo easy, making it 
difficult for courts to determi;ne in any particular 
case whether the licensor is permitting favorable, 
and suppressing unfavorable, expression. 

City of Lakewood v. Plain Dealer Publ'g Co., 486 
U.S. 750, 758 (1988). Likewise, standards in the 
area of eminent domain can allow courts to check 
whether th.e power is indeed being used for a per
missible public purpose. Although the analysis of 
eminent domain cases is admittedly different from 
First Amendment cases, the underlying·point - that 
specific, obj.ective stand_ards provide a means of 
checking against infringement on important consti
tution.al rights - remains valid, .and should inform 
the Court's approach to this case. 

~ In Hathcock, the Michigan_ Supreme Court case 
overruling Poletown, the court retreated from the 
amorphous "economic development" justification 
for use of eminent domain and ·instead· set out three 
situations in which "public use" would justify its 
application: (1) construction of roads and the like, 
which requires collective action; (2) where the 
property remains subject to public oversight; and 
(3) "where the property is selected because of 'facts 
of independent public significance,' rather than the 
interests of the privaty entity to which the property 
is eventually transferred." 684 N.W. 2d at 783. The 
first two situations ·_ where its use ·is necessary to 
allow construction of roads and other instrumental
ities of commerce, and where the public retains 
som·e measure of control over the use of the prop-
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erty - are not-only reasonably limited, these tradi
tional uses of eminent domain are also well-defined 
by years of precedent. 

Even the third "public use," which is essentially the 
equivalent of what this c·ourt in Berman termed 
"blight" and is admittedly less limite~ is still reas
onably susceptible of definition_[F 29] For in
stance, in City of Midwest City v. *25 House of Re
alty, Inc., Oklahoma- defined blight as requiring the 
presence of c~rtain specific conditions, including "a 
substantial number of deteriorated or deteriorating 
structures," or "unsanitary or unsafe conditions," 
under two statutes where the-state's eminent domain 
power had been delegated to the local government, 
whereas in a statute that did not delegate eminent 
domain power, blight was defined. by somewhat 
broader standards. 2004 WL 1446925, at *8-11 
(Okla. June 29, 2004). The Oklahoma Supreme 
Court found it unnecessary to address the plaintiffs 
argument tha.~ the latter broader standards failed ,to 
provide adequate guidelines to local governments, 
and thereby rendered the local government's use of 
the eminent domain power unconstitutional, be
cause it held that the latter statute simply did not 
authorize local governments to exercise eminent 
domain power. Other states have: been able to 
define "blight" in similar ways. See Hardwic/ce v. 
City of Lubbock, S.W.3d _, No. 
0704-0097-CV, 2004 WL 2051823, at *1, 3-4 {Tex. 
App. Sept. ~. 2004); Concerned Citize_ns of Prin
ceton, Inc. v: Mayor & Council of the Borough of 
Princeton, 851 A.2d 685 (N.J. Super. Ct App. Div. 
2004), certification denied, No. 56,750, _A._, 
2004 WL 2713995 (N.J. Oct. 6, 2004). 

./ 

FN29. This is not to say that the "blight" 
rationale has not proven problematic in 
practice: See discussion of "Negro remov
al" supra pp. 7-8. Indeed, Berman itself 
had a distinct racial overtone that is largely 
ignored in the .opinion. The "renewal dis
trict" in Berman was 97.5% "Negroes." 
348 U.S. at 36. Of the 5,900 units of hous
ing that were ultimately constructed on 
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that site, only 310 could be classified as 
"affordable" to former residents of the 
area. Howard Gilette, Jr., Between Justice 
and Beauty: Race, Planning ap.d the Failure 
of Urban Policy in Washington, D.C. 
163-64 (1995). This resulted in the area 
being transformed from almost entirely 
African-American to majority white in le~s 
than a decade. Id. at 164. 

By contrast, when economic improvement is the 
public purpose, there is no natural limit to govern
ment takings. "Economic development" can be -as 
bread as any "higher" or "better" use that the local 
government or redevelopment agency. can imagine, 
and can be used to justify the taking *26 of virtu
ally-any property. [FN30J As the Hathcock court ob
served, the " 'economic benefit' rationale would 
validate practically any exercise of the power of 
eminent domain on behalf of a private entitl" 684 
N.W. 2d at 786 (emphasis in original)_[FN3I 

FN30. While the elimination of blight also 
impacts economically poor areas, blighted 
areas are (or, at least, should be) chosen 
because of genuine public .safety and wel
fare problems, like structurally unsound 
homes or neighborhoods rife with crime. 
See Berman, 348 U.S. at 31. On the con
trary, .areas targeted for redevelopment are 
frequently well-maintained, untroubled 
neighborhoods - if they weren't, cities 
would assert the permissible public use of 
eliminating blight. 

FN3 l. See also Chesapeake Stone Co. v. 
Moreland, 104 S.W. 762,'765 CK;Y-•1907): 
If public ·use was construed to mean that 
the public would be benefited in the sense 
that the enterprise or improvement for the 
use of which the property was taken might 
contribute to the comfort or convenience of 
the public, or a portion thereof, or be es
teemed necessary for their enjoyment, 
there would be absolutely n9 limit on the 
right to take private property: It would not 

., 
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be difficult for any person to show that a 
factory or hotel or other like improvement 
he contempl~ted erecting or establishing 
would result in benefit to the public, and 
under this rnle the property of the citizen 
would never be safe from invasion. 

In this case, the Connecticut legislature determined 
that acquisition and redevelopment of private prop
erty was justified for the purpose of fostering 
"continued growth of industry and business within 
the state," because "such acquis1tion and improve
·ment often cannot be accomplished through the or
dinary operations of private enterprise at competit
ive rates of progress and economies of cost." Conn. 
Gen. Stat. § 8-.186. In other words, the state legis
lature declared it "necessary" to use the extraordin
ary power of emin~nt domain to foster business 
simply because it believed that the market for 

• f: • ffi . [FN32] y pnvate property was o ten me 1c1ent. et, 
the market may be inefficient for *27 good reason: 
Individuals develop personal connections to the 
places they live, and those personal connections in
form their decisions whether to sell their property 
as much, or more than, the market value of the 
property. T~e Constitution allows the individual 
property owner to depide, in most cases, that his 
property is more valuable to him than the market 
dictates by placing limitations on the circumstances 
for which private property must be given up in ex
change for "just c9mpensation." 

FN32. The affected neighborhoods were 
not shown to be ""blighted areas"; although 
New London was designated a "distressed 
municipality," the designation as a 
"distressed municipality" was not a re
quirement for allowing the use of eminent 
domain for the project, but only for obtain
ing special grants for the development. 

Even assuming that extending the meaning of 
"public use" to include "economic development" 
provides some limit on the government's eminent 
domain power, [FN33J the fact that "economic de
velopment" is not easily defined inexorably leads to 
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one of two results, neither of which adequately pro
tects the. fundamental right of individuals to retain 
the property they own absent an bverriding public 
interest. First, and at best, judicial decisions as to 
whether the promise of "economic development" 
justifies the use of eminent domain in particular 
cases will be inconsistent, leaving-governments un
sure of the e:x:tent of their power, and individuals 
likewise unsure of the extent of their *28 property 
rights. Second, and more likely, the courts, unable 
to ascertain a clear limit on: permissible "economic 
deyelopment," will be reluct~nt to interfere with a 
legislative decision that a given development is a 
"public use," eliminating the ability of the judiciary 
to function as a check on the legislature in precisely 
the setting where, as discussed in Part II, supra, 
certain historically discriminated-a.,gainst groups are 

• d. d [FN34J at a systematic 1sa vantage. 

FN33. The dissent in the Connecticut Su
preme Court propo.ses a three-part test that 
purports to give objective standards by 
which to assess whether a particular taking 
for "economic development" constitutes a 
public use. 843 A.2d at 587-88. Because of 
the inherent breadth of.the term "economic 
development," the standards proposed by 
the dissent will do little to inform qr con
strain exercise of eminent domain power. 
For example, one of the prongs o( the test 
proposed by ·the dissent is whether the pub
lic benefit sought is likely to be achieved. 
Id. at 588. Determining ex ante whether a 
business venture is likely to be successful 
is a highly inexact determination and most 
instances either answer is nearly equally 
likely to be correct. Moreover, "public be
nefit" is not achieved merely if the project 
js successful from the persp~ctive of the 
private developers, it requires further 
guesswork as to whether any such success 
-is likely to trickle do:wn and result in the 
creation of more jobs than previously exis
ted and significant expansion of the tax 
base. While amici do not believe that 
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"economic development" by private parties 
shotild or can constitute a public use, see 
Part I infra, the attempt to craft a workable 
standard :(or determining, case-by-case, if 
such a taking constitutes a public use is 
preferable to the majority position, which 
would result in nci meaningful review at 
all. 

FN34. Indeed, the courts below deferred to 
the legislative determination, finding that, 
in this case, the legislature could rationally 
have determined that economic develop
ment was a public use, 843 A.2d at 528, 
and that there was no evidence of bad 
faith, id. at 533. The Connecticut Supreme 
Court based its deference to· the legislative 
determination that "economic develop
ment" was a public use on Berman. Spe
cifically, the Connecticut Supreme Court 
9-uoted that portion of Berman that stated, 
"[s]ubject to specific constitutional limita
tions, when the legislature has spoken, the 
public interest has been declared in tenns 
well-nigh conclusive." 260 Conn. 1, 36 
(quoting Berman, at 32). But the deference 
to legislative purpose discussed there as
sur_nes that there are "specific constitution
al limitations" on the legislature's determ
ination of "public use." If the Constitu
tion's "public use" clause does not admit of 
a limitation narrower than the whole field 
of "economic development," then there is 
effectively no "specific constitutional lim
itation" on the legislature's determination 
of the public interest. 

Deference to that legislative determination in such 
a case is a compiete license to the legislature to ad
just private property rights in whatever way it sees 
fit, offering no protection for the rights of individu
al property owners from rnajoritarian overreaching. 
This potential for overuse should J?e ·checked by re
fusing to expand the definition of public use in the 
eminent domain context and limiting public uses to 
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the three categories identified in the Poletown dis
sent and adopted in Hathcock. See 304 N.W. 2d at 
476. 

The lack of meaningful review and ·of clear stand
ards for that review is particularly trsmbling in the 
eminent domain context, where the authority to 
take property is often delegated local gov~rnments. 
See, e.g:, Eighth & Walnut Corp., 385 N.E.2d at 
1326. Local· governments are *29 particularly prone 
to capture by private, politically influential and 
economically powerful interests. Pritchett, supra p. 
7, at 2 ("Several studies have shown how urban 
elites promoted redevelopment to ... ~otect and 
enhance their real estate investments") 35] 

FN35. In fact, the delegation of the emin
ent domain power does not end at local 
governments, who are accountable to the 
public in at least some minimal way. The 
authority is commonly delegated to utilit
ies, redevelopment agencies and the like. 
See, e.g:, Concerned Citizens, United v. 
Kansas Power & Light, 523 P.2d 755 
(Kan. 1974) (noting that the power of em
inent domain is delegated -by statute to 
electric utility, which is "vested with reas
onable discretion to determine the neces
sity of taking land for its lawful corporate 
purposes," and that discretion is subject to 
review only for abuse of discretion); Burl
ington Northern and Santa Fe Ry. Co. v. 
Chaulk, 631 N.W. 2d 131, 137 (N~b. 2001) 
(noting that "[a]lthough railroads are 
private corporations, they have been given 
the statutory a\ithority to acquire land 
through eminent domain"); Balsamo v. 
Providence Redevelopment Agency, 124 
A.2d 238 (R.I. 1956) (noting redevelop
ment agency was delegated authority to ex
ercise eminent domain authority). Without 
standards governing the permissible uses 
of eminent domain authority, overuses and 
abuses of the authority by private or semi
private companies will be difficult to com-
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bat. 

The ability of the public to obtain meaningful re
view and to' hold the government to specific stand
ards for use of its eminent domain power is thus 
particufarly important to amici, who represent 
groups that are typically· less politically and eco
nomically powerful. As Justice Ryan. observed in 
Poletown, these groups· are often tlie ones who bear 
the brunt of the effect of the condemnation, but 
their dissent wilt be unpopular when the rest of the 
community believes they stand ih the way of 
"economic development." Having specific, object
ive and verifiable standards against which the pub
lic can measure the use of eminent domain - in the 
political process, and if necessary, in the courts - is 
an important·check on the potential for abuse. 

*30 CONCLUSION 

The Fifth Amendment's public use requirement is a 
specific textual limitation on the government's 
power to ta_ke privafely held property. Should this 

•• Court affirm the Com:iecticut Suprem.e Court's hold
ing that pure "economic development" constitutes a 
public use for eminent domain purposes, legislative 
majorities will be able to infringe on the property 
rights of minorities and allocate the burdens of eco
nomic development to less politically and econom
ically powerful groups - those least able to bear this 
burden. Shorn of the textual limitation embodied in 
the Fifth Amendment and absent meaningful judi
cial review of majoritarian legislative enactments to 
protect this important individual right against 
wrongful takings, the eminent domain power be
comes little more than "a license for government to 
coerce individuals on behalf of society's strongest 
jnterests_,,[FN36] 

FN36. George F. Will, Despotism in New 
London, Washington Post, Sept. 19, 2004, 
atB7. 

Keio v. City ofNew London 
2004·WL 2811057 (U.S.) (Appellate Brief) 
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Sell Sites, San Jose Mercury *iv News, May 12, 
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Times, Apr. 16, 2000, at 14LI3 ... 9 
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to Fight Home Depot Land Takeover," Belleville 
News-D~mocrat (Missouri), April 1, 2002, at lB ... 
12 '-

Terrence Bland, Church Site is "One More Piece of 
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A4 ... 9 
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Democrat, July 13, 2003, at Al ... 12 
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4, 2001, at G17 ... 10 

William K Dunn, My Turn; Condemnation for City 
Building Bad Policy, Oregonian (Portland; OR), 
Oct..11, 2001, at West Zones 13 ... 10 

*l !NTEREST OF THE AMICUS 

Under Rule 37.5 of this Court, the Becket Fund for 
Religious Liberty respectfully submits this brief as 

. . . f p . . [FNl] Th amzcus curzae m support o et1t1oners. e 
Becket Fund for Religious Liberty is an .interfaith, 
nonpartisan, public interest law firm dedicated to 
protecting the free expression. of all religious tradi
tions and the equal participation of religious people 
and institutions in public life and public benefits. It 
shares a common interest with religious organiza
tions nationwide in assuring that rights to religious 
exercise are not infringed by land-use laws and 
policies. 

FNl. All parties have consented to the fil
ing of this brief, and copies of the consents 
have been filed with the Cierk. No counsel 
for any party authored this brief in whole 
or in part. No person or entity other than 
amicus and its m·embers made .any monet
ary · contribution to the preparation and 
submission of this brief. 

The Becket Fund represents plaintiffs in a host of 
land-use cases across the country_[FN2] In addition, 
we have filed a series of *2 amicus curiae briefs in 
cases involving the rights of religious land owners 
under the Religious Land Use and Institutionalized 
Persons Act (RLUIPA). [EN3J 

FN2. See, e.g., United States v. Maui 
County, 298 F. Supp. 2d 1010, (D. Haw. 
2003; Hale O Kaula v. Maui Planning 
Co'mm'n, 229 F. Supp. 2d 1056 (D. Haw. 
2002); Cottonwood Christian Ctr. v. 
Cypress Redev. Agency, 218 F. Supp. 2d 
1203 (C.D. Cal. 2002); Freedo1n Baptist 
Church v. Township of Middletown, 204 F. 
Supp. 2d 857 (E.D. Pa. 2002). See also 
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Castle Hills First Baptist Church v. City of 
Castle Hills, 2004.WL 546792 (W.D. Tex. 
Mar. 17, 2004); Redwood Christian Schs. 
v. County of Alameda, Civ. No. 01-4282 
(N.D. Ca. filed Nov. 16, 2001) (pending); 
Missionaries of Charity, Brothers v. City 
of Los Angeles, Civ. No. 01-08511 (C.D. 
Ca. filed Sept. 19, 2001) (pending); Arch
diocese of Denver v. Town of Foxfield, Cir. 
No. 01-3299 (Colo. Dist. Ct., Arapahoe 
Cy., Div. 5) (pending); Great Lakes Soci
ety v. Georgetown Charter Township, No. 
03-4599-AA (Mich. Cir. Ct., Ottawa Cy.) 
{pending); Temple B'nai Sholom v. City of 
Huntsville, Civ, No. 01-1412 (N.D. Ala. 
removed June 1, 2001) (se~tlement agree
ment signed June 2003); Greenwood 
Comm'y Church v. City of Greenwood Vil
lage, Civ. No. 02-1426 (Colo. Dist. Ct.) 
(permit granted Dec. 2, 2002); Living Wa
ters Bible Church v. Town of Enfield, Civ. 
'No. 01-450 (D.N.H.) (agreement for entry 
of judgment signed Nov. 1.8, 2002); Cal
vary Chapel O'Hare v. Village of Franklin 
Park, Civ. No. 02-3338 (N.D. Ill.) 

(settlement agreement sig~ed Sept. 3, 
2002); Refuge Temple Ministries v. City of 
Forest Park, Civ. No. 01-0958 (N.D. Ga. 
fiied Apr. 12, 2001) (consent order signed 
Mar. 2002); Unitarian Universalist Church 
of A/cron v. City of Fairlawn, Civ. No. 
00-3021 (N.D. Ohio) (settlement approved 
Oct. 1, 2001); Haven Shor:es Community 
Church v. City of Grand Haven, No. 
1 :00-CV-175 (W.D. Mich.) ( consent de
cree signed Dec. 20, 2000). 

FN3: See,. e.g., Midrash Sephardi v. Town 
of Sur:feide, 366 F.3d 1214 (11th Cir. April 
21, 2004) (amicus brief filed Nov. 21, 
2003); Fifth Avenue Presbyterian Church 
v. City of New York, 293 F.3d 570 (2d Cir. 

• 2002) (amicus brief filed on behalf of 
broad coalition, Mar. 15, 2002); San Jose 
Christian College v. City of Morgan Hill, 
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360 F.3d 1024 .(9th Cir. March 8, 2004) ( 
amicus brief filed on behalf of a broad co
alition• Aug. 28, 2002); C.L.U.B. v. City of 
Chicago, 342 F.3d 752 (7th Cir. 2003.) ( 
amicus brief filed June 26, 2002). 

This amicus curiae brief presents a ~nique per
spective on the actual, and substantial, burdens 
suffered by religious· institutions when the govern
ment relies on the asserted purpose of generating 
more economic development and fax revenue as a 
basis for taking private property and giving it to an
other private party. Amicus believes that its experi
ence in this area of the law will assist the Court in 
resolving this case. 

SUMMARY OF ARGUMENT 

Petitioners are being forcibly evicted from their 
homes in an eminent domain action by the city of 
New London, Connecticut, even though the con
demned area is not blighted, the homes are structur
ally sound, and no highway or other public works 
project is being constructed. Instead, New London 
is destroying Petitioners' homes in order to transfer 
land to private parties who promise to develop 
commercial office space and perhaps generate tax 
revenue for the city. Pet_itioners' constitutional ob
jections to these takings were rejected by the Con
necticut Supreme Court.[FN4] In doing so, the 
lower court granted ·municipalities unpr~cedented 
power to take and condemn private property under 
a novel conception of public purpose -. that of po
tential private economic development and increased 
tax revenue_(FNS] 

FN4. Keio v. City of New London, 843 
A.2d 500 (Conn. 2004). 

FN5. Id. at 528. 
To affirm this broad expansion of eminent domain 
power is to grant municipalities a special license to 
invade the autonomy of and take the property· of re
ligious institutions. Houses of worship and other re
ligious institutions are, by their very nature, non
profit and almost universally tax-exempt. These 
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fundamental characteristics of religious institutions 
render their property singularly vulnerable to being 
taken under the rationale approved by the lower 
court. Religious institutions will always be targets 
for eminent domain actions under a scheme that 
disfavors non-profit, tax-exempt property owners 
and replaces them with for-profit, tax-generating 
businesses. Such a result i~ particularly ironic, be
cause religious institutiol).s are generally exempted 
from taxes precisely because they are deemed to be 
"b_eneficial and stabilizing influences in community 
life." Walz v. Comm'r, 397 U.S. 664, 673 (1970). 

In short, affirming the decision below would both 
declare open season on the-taking of religious i~sti
tutions of all faiths a11d functions (houses of wor
ship, schools, hospitals, and ·soup kitchens, to name 
just a few), and turn the Fifth Amendment's "public 
purpose" requirement for takings squarely on its 
head. 

*4ARGUMENT 

I. RELIGIOUS INSTITUTlQNS SUFFER SPE
CIAL DISADVANTAGE FROM GOVERNMENT 

ABUSE OF EMINENT DOMAIN POWERS IN 
THE NAME OF ECONOMIC DEVELOPMENT 

AND GENERATING TAX REVENUE. 

The exercise of eminent domain power is often par
ticularly destructive when applied to religious insti-
t t• LFN6] Wh 1· • u ions. en re 1g10us land uses such as 
houses of worship, schools, cemeteries, and soup 
kitchens are condemne1¼ religious expression is un
avoidably burdened. [F 7] In many instances, this 
burden arises .because religious institutions have 
specifically dedicated their property to sacred use 
that is irreversibly *S destroyed when "their property 
is taken and put to another use. [FNS] 

FN6. As one court has noted, because 
"[c]hurches are central to-the religious ex
ercise of most religions," preventing a 
church from maintaining its chosen 
"worship site fundamen.tally inhibits its 
ability to practice its religion." Cotton-
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wood Christian Ctr. v, Cypress Redev. 
Agency, 218 F. Supp. 2d 1203, 1226 (C.D. 
Cal. 2002). 

FN7. Indeed, this Court has recognized 
that converting property devoted to reli
gious use to an alternative use favored by 
the government imposes a substantial bur
den on religious adherents. See Lyng v. 
Northwest Indian Cemetery Protective 
Ass'n, 485 U.S. 439, 45.1 (1988) 
(government decision to log land that was 
sacred to Native American plaintiffs would 
"have devastating effects on traditional In
dian religious practices.") Nonetheless, 
this Court denied the Free Exercise claim 
in Lyng because the land that the plaintiffs 
soug_ht to preserve for religious use was 
owned by the government. ·See id. (holding 
that a "devastating" burden on the 
plaintiffs' religious practice "do[es] not di
vest the Government of its right to use 
what is, after all, its land" because "the 
Free Exercise Clause is written in terms of 
what the government cannot do to the indi
vidual, not in terms of -what the individual 
can exact from the government") ( citation 
omrtted). But, of course, the situation is 
quite different - and the implications for 
treading on the autonomy of a religious in
stitution far graver - when it is the govern
ment that seeks to. exact the property that 
the religious institution itself owns and sets 
aside for sacred use. 

FN8. For example, a church may- specially 
set aside and bless certain land as a reli
gious cemetery and take extraordinary 
measures to preserve that land as holy and 
undefiled. 

1:aking a religious institution's property also bur
dens religious exercise because these institutions 
generally select and maintain their properties for 
specific religious ends - ends that are inextricably 
intertwined with the chosen location of the prop-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 



2004 WL 2787141 (U.S.) 

erty_[FN9] Accordingly, when the government 
seeks, through exercise of eminent domain, to dic
tate where a religious institution may or may not 
exist, it inevitably tre~ds on that religious institu
tion's autonomy and expression. For if the govern
ment can control where a religious institution may 
locate, the.government inevitably c9mes to control 
the ldnd of mi_ssion a religious institution may pur
sue. Conforming religious institutions to the g9v
ernment's vision of the "proper place'.' for such in
stitutions, in effect, imposes the government's vis-
1on of their "proper ro,le."[FNl OJ . 

FN9 .. For example, an Orthodox Jewish 
synagogue will choose to locate in an area 
in which it is readily accessible to its con
gregapts; an urban, storefront church will 
locate in the downtown business district 
near the people it seeks to serve and reach 
with its message; and a religious shelter 
will seek to locate in an area accessible to 
the homeless people to whom it seeks to 
minister. 

'FNl0. Precisely ·because takings of reli
gious institutions' property do burden reli
gious exercise, courts must carefully scru
tinize the inherently discretion~ry de
cisions that are involved when the govern
ment seeks to condemn reli~ious property. 
See, e.g., Y,onkers Racing Corp. and St. 
Joseph's Seminary 1:'· City of Yonkers, 858 
F.2d. 855 (2d Cir. 1988), cert. denied by 
Yonkers Racing Corp. v. City of Yonkers, 
489 U.S. 1077 (1989) (applying strict scru
tiny to City's condemnation of seminary's 
property); Keeler v. Mayor & City Council 
of Cumberland, 940 F. Supp. 879 (D. Md. 
19-9~), motion to vacate deniecf, 95 I F. 
Supp. 83 (D. Md. 1997) (regulatory taking 
substantially btJrdened free exercise and 
was not justified by compelling govern
mental interest); Order of Friars Minor ·of 
the Province of the Most Holy Name v. 
Denver Urban Renewal Auth., 527 P.2d 
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8.04, 805 (Colo. 1974) (Colorado Supreme 
Court vacated trial court's order of imme
diate possession because City could not 
meet strict scrutiny standard). 

*6 The condemnation at issue in the case at bar 
does not directly involve a religious institution. 
However, a judgment affirming the lower court's 
holding - that potential economic development and 
tax revenue growth concerns justify forced property 
transfers from one pi,-ivate owner to another - would 
place. religious institutions at special risk of emin
ent domain actions. This risk is not merely hypo
thetical. Examples abound in recent years of muni
cipalities expanding the notion of a taking for 
"public use" in order to )ustify the condemnation 
and transfer of re_ligious institutions' property to 
for-profit companies that·wm purportedly generate 
more tax revenue. 

For example, in Cottonwood Christian Ctr. v. 
Cypress Redev. Agency, a church spent over five 
years acquiring property that was both centrally 
located to its congregants and sufficient in size to 
build a sanctuary that allowed the entire church 
body to assemble for worship to~ether in accord
ance with the church's. beliefs. Nl l] However, 
once the City discovered the church's intent to build 
a place of worship, it suddenly swept in and initi
ated eminent domain proceedings in order to trans
fer the church's property to a Costco. The City 
sought to justify the .taking by aliserting that Costco 
would bring more economic developn;ieJ.Jt and tax 
dollars than the proposed tax-exempt church. 
[FNl21 Ultimately, the court held that the Fifth 
Amendment could not sustain this "naked transfer 
of~rorrty from one private property to another." 
[F 13 Moreover, the court found "significant" 
·evidence that the City's asserted tax and economic 
justifications were cover for a "discriminatory in
tent" *7 aimed at "trying to keep [the church] out of 
the City_,,[FNl4] 

FNll. 218 F. S~pp. 2d 1203, 1225 (C.D. 
Cal. 2002). 

© 20~0 Thomson Reuters. No Claim to Orig. US Gov. Works. 

0 

0 

() 



0 

0 

0 

2004 WL 2787141 (U.S.) 

FN12. Id. 

FN13. Id. at 1229. 

FN14. Id. at 1225. 

Another notorious example of how religious institu
tions are acutely vulnerable to takings based on tax . 
revenue concerns is the landmark, but now discred
ited, ·case of Poletown .Neighborhood Council v. 
City of Detroit. [FNI5] In Poletown, ;olitically 
powerful General Motors sought to build an as
sembly plant on a 465-acre Detroit neighborhood 
through eminent domain. The Poletown court 
asked, "[c]an a municipality use the power of emin
ent domain ... to cond~mn property for transfer to a 
private corporation . . . thereby adding jobs and 
taxes i:o the economic base of the muni~ality and 
state," and answered in the affirmative.[ 16J That 
answer instantly condemned twelve nei~hbor):iood 
churches over extraordinary protest, [FNl ] without 
a word of concern from the .court. 

FN15. 304 N.W.2d 455 (1_981). The lower 
court in this case relied in part on the Po
letown precedent yet the Michigan Su
preme Court recently overruled it emphat
ically. See County of Wayne v. Hathcock, 
471 Mich. 445 (Mich. 2004). 

FNl 6. Id. at 457. 

FN17. Jeanie Wylie, Poletown: Com
munity Betrayed (1989). See also Perek 
Shearer, Poletown: Community Destroyed, 
11 Multinational Monitor (Jan.-Feb. 1990) 
(book review) ("When their efforts to _pre
serve the· community failed, the residents 
attempted to at least save Father 
Karasiewicz's Immaculate • Conception 
Church, a community centerpiece. When 
their legal initiatives failed there too, 
dozens of residents, including many eld
erly women, occupied the church. They 
were eventually arrested, and the church, 
like the rest of Poletown, was razed.'.'). 
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For municipalities that lack the self-control to raise 
taxes or cut spending to balance budgets, a rule that 
allows them to transfer the tax-exempt property of 
religious institutions to a private business that will 
immediately add to the tax rolls is often too tempt
ing to pass up - especially in times of municipal 
budget deficits and recession. A good example of 
this *8 phenomenon at work occurred in East Saint 
Louis, Illinois. Though a mosque h·ad purchased 
property to develop a worship center that would 
minister to the poor in a depressed area of the city, 
the city governm·ent preferred the immediate tax 
revenues that would be generated by a for-profit de
veloper. Accordingly, it condemned the mosque's 
property and transferred it to a private rental hous-
• d 1 [FNl 3] s· I • • • lik E mg eve oper. 1mp y put, cities e • ast 
Saint Louis view religious institutions as a fiscal 
drain on cify tax revenues during tough economic 
times. One court has even gone as far as to hold 
that the more religious institutions are attracted to a 
city (by low real estate prices) during economic 
downturns, "the more compelling the City's need to 
exclude them if it is to have any chance to suc
ceed. ,,[FNl 9] 

FN18. See Southwestern Ill. Dev. Auth. v. 
Al-Muhajinum, 744 N.E. 2d 308, 312 (Ill. 
App. 2001) (rejecting challenge by mosque 
to the condemnation of its property in or
der to transfer the property to a private 
rental housing developer). 

FN19. International Church of the 
Foursquare Gospel v. City of Chicago. 
Heights, 955 F. Supp. 878, 881 (N.D. Ill. 
1996) (upholding the city's denial of a spe
cia] use permit for a church seeking to oc
cupy an abandoned commercial building). 

Numerous other examples similarly illustrate that 
religious institutions are consistently targeted for 
condemnation and property transfer (to for-profit 
entities) by· ~unicipalities asserting economic de
velopment and tax revenue concerns. [FN20] *10 
Such high frequency of attacks gives testimony to 
the special *11 disadvantage religious institutions 
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face under the broad reading of "public use" imple
mented by the court b~low. Because reiigious insti
tutions are overwhelmingly non-profit and tax
exempt, they will generate less in tax revenues than 
virtually any proposed comm·ercial or residential 
use. Accordingly, when a municipality considers 
what properties should be included under condem
nation plans designed to increase for-profit devel
opment and increase taxable properties, the non
profit, tax-exempt property of religious institutions 
will by definition alwf:ts qualify and always be vul:.. 
nerable to seizure_[FN l] 

FN2'0. The following sampling of cases 
demonstrates the widespread threat facing 
religious institutions across the country 
from revenue hungry municipalities. 
• As part of a downtown revitalization 
plan, the city of Boynton .Beach, Florida 
openly sought to ·transfer the Jesus House 
of Worship Church's property to private re
tail developers. The city declared it would 
rely on its eminent domain powers if the 
church remained unwilling to sell. See 
Gariot Louima, Boynton Officials Ready to 
Buy, Raze Businesses, Palm Beach Post, 
Dec. 11, 2002 at lB. 
• In Normandy, Missouri, the Sisters of the 
Good Shepherd own a la~ge parcel that 
serves as a convent, retirement home for 
aged sisters, and a shelter for drug-ad
dicted women. The city, however, was not 
content with the good deeds of the sisters 
and instead sought to take the religious 
complex and repll!,ce it with a $53 million 
retail and commercial development. See D. 
Paul Harris, Nuns in Normandy Get Ready 
for Fight Over Redevelopment; Sisters Say 
Their Area-Is Lovely and Ci~'s Plan Seems 
"Ill-Conceived," St. Louis.Post- Dispatch, 
July 29, 2002 at 1 
• After City Chapel church converted a 
downtown four-story retail building into a 
church for its l 00 members, the city of 
Sou·th Bend, Indiana condemned the build-
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. ing for private redevelopment. See City 
Chapel Evangelical Free Inc. v. City of 
South Bend, 744 N.E. 2d 443, 454 (Ind. 
2001); Terrence Bland, Church Site is 
"One More Piece of the Pu_zzle," South 
Bend Tribune, Aug. 4, 2001, at A4. 
• The city of New Rochelle, New York tar
geted two local churches for eminent do
main actions in order to make way for a 
309,000 square foot IKEA-store. See Debra 
West, IKEA .Wants to Move In, but Neigh
bors Fight Moving Out, N.Y. Times, Mar. 
7, 2000, at' Bl; Lynn Cascio, Protestors 
March to Embarrass IKEA, Journal News, 
(Westchester Cty., NY), May 25, 2000, at 
SB. 
• In February- 2002, the City of North 
Hempstead, New York movea for a sur
prise condemnation of St. Luke's Pente
costal Church after St. Luke's had com
pleted an arduous permitting process to ac
q\1ire the land, including litigation to ac
quire a parking variance. Unbeknownst to 
St. Luke's, its land had been slated for con
demnation back in 1994, well before they 
applied for a single permit. Yet the city 
failed to inform St. Luke's of its demolition 
plans at any time befo!e the actual con
demnation and St. Luke's lost their church. 
See Stewart Ain, Of Spiritual vs. Ur!Jan 
Renewal, N.Y. Times, Apr. 16, 2000, at 
14Ll3; In the Matter of the Application of 
North Hempstead Community Redev. 
Agency, 2092 N.Y. Misc. LEXIS 1488, at 
*1-*2 (Aug. 29, 2002). Marni Soupcoff, 
North Hempstead Bulldozes Constitutional 
Rights, The Westbury Times (Mineola, 
NY), Feb. 22, 2002. Victor Manuel Ramos, 
In North Hempstead: A Spiritual Home.
coming Deferred; Redevelopment Claims 
Dream of Church's Building, Newsday, 
Feb. 4, 2001, at Gl7. 
• In September 2002, the city of Hillsboro, 
Oregon voted to condemn a Christian Sci
ence Reading Room in order to use the 
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property for a private commercial and res
idential development to support a planned 
civic center. _See William E. Dunn, My 
Turn; Condemnation for City Building Bad 
Policy, Oregonian (Portland, OR), Oct. 11, 
2001, at West Zones 13; _David R. Ander
son, Hillsboro Negotiates Deal to Build 
Civic Center, Oregonian (Portland, OR), 
Sept. 4, 2002, at C2. 
• In 2002 the city of Memphis designated a 
15.5-acre parcel of land as. the site for a 
new basketball stqdium for use by private 
NBA teams. The area chosen for condem
nation included churches that agreed to va

cate after the city raised the threat of con
demnation. See Deborah M. Clubb, City 
Pays COGIC $1.8 Million for Lots Near 
Arena, Commercial· Appeal (Memphis, 
TN), Mar. 7, 2002, at Bl. 
• Two Atlantic City, New Jersey churches 
were forced to sell ·their properties under 
threat of condemnation in order to give the 
property to .the MGM Grand Casino. The 
churches were both destroyed, yet the 
MGM eventually chose to locate else
where. See Bill Kent, Real-Life Monopoly: 
MGM Bids on the Boardwalk, N.Y. Times, 
July 14, 1996, at 13NJ-6. 
• In May 2001, the San Jose Redevelop
ment Agency targeted several churches for 
condemnation in order to secure land for a 
proposed 40 parcel high-density housing 
redevelopment plan. See Edwin Garcia, 
Remaking Downtown San Jose; City Tar
gets 40 Properties for Development as 
Housing, Landowners Who Refuse Plan 
Could Be Forced to Sell Sites, San Jose 
Mercury News, May 12, 2001, at IA. 
• The Venture City Council has targeted 
the property of a religious fraternal organ
ization for condemnation in order to build 
a new cultural arts center. See John 
Scheibe, City Council to Study Proposal 
for Arts Center; New 600-Seat Building 
Could Cost $21.8 Million to $26.7 Million 
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," Ventura County Star, August 4, 2003, at 

B0l. 

FN21. It is also significant that takings for 
traditional "public uses" such as building a 
ro~d, constructing a gove1?1111ent building, 
or providing a public right-of-way are cat
egqrically different from the types of tak
ings that would be permitted in the name 
of generating more tax revenue. All private 
property, regardless of its present use and 
owner, is owned subject to the possibility 
that the government might one day need it 
for the traditional category of public pur
poses. In contrast, the class of properties 
el~gible for being taken in the name of gen
erating additional tax revenue is more lim
ited and is dependent on the nature of the 
present use of the property, the identity of 
the owner, or both. Property that is already 
being put to uses that contribute to the 
government's desired level of tax revenue 
will not be subject to takings, whereas 

. properties that do not (like religious insti-
tutions) will be. 

Thus, should -this Court affirm the lower court's 
·weakening_pf the "public use" requirement, muni
cipalities will have permission to declare open sea
son on the property of religious institutions of all 
faiths and functions in the name of padding the 
public purse. Moreover, the religi.9us organizations 
most at risk under such a regime are those small 
groups of believers, those minority faiths, those 
poor religious institutions,. that cannot hope stand 
up to the power of large commercial enterprises 
aided and abetted by municipal governments 
[FN22] • 

FN22. It bears noting that while religious 
institutions face additional eminent domain 
risks stemming from religious dtscrimina
tion, many other charitable organizations 
will face similar c:J.angers because of their 
tax-exempt status alone. Indeed, several 
charitable organizations have faced con-
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demnation threats in recent years to satisfy 
municipal appetite for more tax revenue. 
See, e.g., Sue Britt; Moose Lodge Set for 
Court Fight; Group to· Fight Home Depot 
Land -Takeover," Belleville News
Democrat (Missouri), April 1, 2002, at IB 
(Moose Lodge faced condemnation in or
der to bring a Home Depot to .the city); 
April McC!ellan-Copeland,.Hudson, Amer
ican Legion Closer on Hall; City Wants 
Building to Demolish for Project," Plain 
Dealer (Cleveland), March 8, 2003, at B3 
(American Legion property faced condem
nation to make way for small upscale 
shops, restaurants, and offices); Todd 
Wright, Frenchtown Leaders Want Shelter 
to Move; Roadblock to Revitalization? Tal
lahassee Democrat, July 13, 2003, at Al 
(describing threatened condemnation of 
homeless shel~er to clear the way for busi
ness development); Joseph P. Smhh, Vote 
on Land Confiscation, Daily Journal 
(Illinois), October 6, 2004, at IA (detailing 
threatened condemnation of a Goodwill 
thrift store in order to build a shoP.ping 
cente!). 

*12 II. RELIGIOUS LAND USE INHERENTLY 
SERVES THE PUBLIC INTEREST, YET CON

NECTICUT'S EMINENT DOMAIN ST AND ARD 
WOULD ENABLE FORCIBLY UPROOTING IT 
IN FAVOR OF PURELY PRIVATE INTERESTS. 

Because religious institutions "uniquely contribute 
to the pluralism of American society by their reli
gious activities," Walz, 397 U.S. at 689, society 
protects and encourages their activities through law 
and policy - most especially in the land use context. 
[FN23] R 1· . • • . I • • 1 bl' e 1g10us mstitutlons qumtessentia pu 1c 
*13 mission makes them dependent on the general 
public's donations instead of profits. This depend
ence makes them highly sensitive to the power of 
taxation. Recognizing this truth, governments at all 
levels[FN24J exempt these inherently *14 charit
able organizations from taxation to avoid undercut
ting their general goal of furthering the public in-
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terest. [FN25J 

FN23. See Texas Monthly v. Bullock, 489 
U.S. 1, 12 (1989) (property tax exemption 
for churches "possessed the legitimate sec
ular purpose and effect of contributing to 
the community's moral- and intellectual di
versity"); Boyajian v. Gatzunis, ·212 F.3d 
I, 9 (1st Cir. 2000), cert. denied by Boyaji
an v .. Gatzunis, 531 U.S. 1070 (2001) 
(recognizing that "religious institutions, by 
their nature, are compatible with every oth
er type of land use and thus will not detract 
from the quality of life in any neighbor
hood."); Concerned Citizens of Carderock 
v. Hubbard, 84 F.Supp.2d 668, 674-75 (D. 
Md. 2000) ("It is certainly also reasonable 
to presume that 'churches ... and other 
places of worship' properly belong among 
this category of uses as wholly compatible 
with single family home life."; Congrega
tion Dovid Ben Nuchim v. Oak Park, 199 
N.W.2d 557, 559 (Mich. Ct. App. 1972) 
(h9lding that houses of worship bear "a 
real, substantial, and beneficial relation
ship to the public health, safety and wel
fare of the community."); Bd. of Zoning 
Appeals v. Schu_lte, 172 N.E.2d 39, 43 (Ind. 
1961) ("We judicially know that churches 
and schools promote the common welfare 
and the general public interest."); Am. 
Friends of Soc'y of St. Pius v. Schwab, 417 
N.Y.S.2d 991, 993 (N.Y. App. Div. 1979), 
appeal denied by Am. Friends ·of the Soc'y 
of St. Pius v. Schwab, 425 N.Y.S.2d 1027 
(N.Y. 1980) (recognizing the "public bene
fit and welfare which is' _itself an attribute 
of religious worship in a community."); 
Bright Horizon House! Inc. v. Zoning Bd. 
of Appeals, 469 N.Y.S.2d 851, 856 (N.Y. 
Sup. Ct. 1983) (affirming that "religious 
institutions,. by their very nature, are bene
ficial to thf; public welfare."); Board of 
Zoning Appe.als v. Schulte, 172 N.E.2d 39, 
43 (Ind. 1961) ("We judicially know that 
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church~s and schonls promote the common 
welfare and the general public interest."); 
Young Israel Organization v. Dworkin, 133 
N.E.2d 174, 183 (Ohio Ct. App. 1956) 
("To hold that a church is detrimental to 
the welfare of the people is in direct con
tradiction of historical truths and evidences 
a failure to recognize basic fundamentals 
of a democratic society."); Congregation 
Comm. v. City (;ouncil, 287 S.W.2d 700, 
705 (Tex. Civ. App. 1956) ("The church in 
our American community has traditionally 
occupied the role· of both teacher and 
guardian of morals. Restrictions against 
churches could therefore scarcely be pre
dicated upon a purpose to protect public 
morals."); Yanow v. Seven Oaks Park, 94 
A.2d 482, 491 (N.J. 1953) ("the welfare of 
the residential community demands [] in
clusion [of houses of worship] in that 
area"). See also Rathkopf & Rathkopf, The 
Law of Zoning and Planning § 20.01, at 
20-24 (recognizing that the exclusion of 
churches "either from the community as a 
whole or from a residential district therein 
- has no reasonable relationship to the pub
lic health, safety, morals, or general wel
fare."); Kenneth H. Young, Anderson's 
American Law of Zoning § 12.22. at 578 
(4th ed. 1996) ("[R]eligious uses contrib
ute to the general welfare of' the com
munity .... "); Terry Rice, Re-Evaluating 
the Balance Between Zoning Regulations 
and Religious and Educational Uses, 8-
Pace L. Rev. 1, 3 (1988) (The "dominant 
status" of churches 11-nd schools "is based 
on a recognition that religious and educa~ 
tional institutions are, by their very nature, 
b~neficial to the public welfare."). 

FN24. "All of the 50 States provide foi; tax 
exemption of places of worship, most of 
them doing so by constitutional guarantees. 
For so long as federal income taxes have 
had any potential_ impact on churches -
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over 75 years - religious organizations 
have been expressly exempt from the tax." 
Walz! 397 U.S. at 676. 

FN25. "The State has an affirmative policy 
that considers these gr.oups as beneficial 
and stabilizing influences in community 
life and finds this classification useful, de
sirable, and in the public interest." Id. at 
672. 

The notion ·that religious institutions provide neces
sary public goods and should therefore be encour
aged is as old as the founding itself[FN26] Con
gress reaffirmed this commonsense ~olicy when en
acting the Revenue Act of 1938, [F 271 by stating 
that, 

FN26. "The absence of concern about 
[religious tax] exemptions could not have 
resulted from failure to foresee the possib
ility of their existence, for they were wide
spread during colonial days." Id. at 682. 
"Significantly, within a decade after rati
fication, at least four States passed statutes 
exempting the property of religious organ
izations from taxation." Id. See also 9 Va. 
Stat. at Large 200 (1775-1778, Hening) 
( exempting from taxation "any . . . houses 
for divine worship, or seminary of learn
ing."); N.Y. Laws of 1797-1800, c. 72, at 
414 ·c exempting from taxation any "house 
or land belonging to . . . any church or 
place of public worship [or] alms house"). 

FN27. Revenue Act of 1938, ch. 289, 52 
Stat. 447. 

"[t]he exemption fro01 taxation of money or prop
erty devoted to charitable and other: purposes is 
oased·upon the theory tliat the Government is com
pensated for: the loss of revenue by its relief from 
financial burdens which would otherwise have to be 
met by appropriations from other public funds, and 
by the benefits resulting from the promotion of the 

[FN28J general welfare." 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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FN28. H. R. Rep. No. 1860, 75th Cong., 
3d Sess., 19 (1938). 

The lower court's decision, however, turns this 
longstanding; axiomatic truth on its head. Under its 
permissive reading of the *15 "public use" require
ment, that which makes religious institutions 
worthy of government praise makes them doubly 
vulnerable to government avarice. Municipalities 
will always be able to gain short-term tax revenues 
by tearing down religious institutions and handin9J 
the land over to private businesses instead. [FN2 

The lower court's standard requires no balancing 
whatsoever of the competing public goods that reli
gious institutions are universally recognized to 
provide as a matter of law. [FN30J The court did not 
circumscribe its rationale or limit its holding 
strictly to the facts. In fact, all the lower court re
quires is that municipalities intend to take religious 
institutions' land for tax and economic development 
purposes. [FN3 l] These institutions will · therefore 
be at the mercy of any municipality. that merely 
claims that increased tax collection is in the public 
interest. Yet, as discussed supra § I, tax and eco
nomic concerns. are often pretexts for outright dis
crimination against religious institutions. 

FN29. "To justify the exercise of eminent 
domain solely on the basis of the fact that 
the use of that property by· a private entity 
seeking its own profit might contribute to 
the economy's health is to render impotent 
our constitutional limitations on the gov
ernment's power of eminent domain. Po
letown 's 'economic benefit' rationale 
wouid validate practically any exercise of 
the power of eminent domain on behalf of 
a private entity." County of Wayne v; Hath
cock, 471 Mic.h. 445, 482 (~rich. 2004 
While amicus concurs with this theoretical 
assessment, it beli~ves that in practice, tax
exempt·property owned by religious insti
tutions will be one of the primary targets 
for municipal bulldozers, with minority 
faiths bearing the brunt of the discrimina-
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tion. 

FN30. See supra n.23: 

FN3 l. Keio, 843 A.2d at 541. 

In sum, the lower court does not ijcknowledge the 
serious, Jong-term, and (in many cases) irreversible 
damage to the general welfare that will result from 
its sweeping deference to municipalities that do 
more than mouth the mantra of more economic de
velopment and tax revenue. To affirm the lower 
*16 court's ruling _would place the "benevolent 
neutrality toward churches and religious exercise" 
[FN32J tradition~Ily shown by governments to reli
gious institutions at grave risk. 

FN32. Walz, 397 U.S. at 676. 
CONCLUSION 

For the foregoing reasons, the decision of the _Con
necticut Supreme Court should be reversed. 

Keio v. City of New London 
2004 WL 2787141 (U.S.) (Appellate l?rief) 

END OF DOCUMENT 
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QUESTIONS PRESENTED 

1. Does the Public Use Clause of the Fifth Amend
ment permit condemnations where the official 
stated purpose of alleviating "blight" fs a pretext 
for the true purpose of benefiting a private party? 

2. Does the Public Use Clause of the Fifth Amend
ment permit the use of eminent domain to take 
property for transfer to a known private entity 
that will get the vast majority of the benefit from 
the taking? 

i 
I . 
l 
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INTEREST OF THE AMICI Cl/RIAE1 

The Institute for Justice ("IJ") is a nonprofit, 
public-:interest law center committed to defending the 
essential foundations of a free society and secur:ing 
the constitutional protections necessary to ensure 
individual liberty. A central pillar of !J's mission is to 
protect property rights, both because an individual's 
control over his own property is a tenet of personal 
liberty and because property rights are inextricably 
linked to all othe:r civil rights. 

IJ is the nation's leading legal advocate against 
eminent-domain abuse. IJ represented the property 
owners in Kela v. City of Neu; London, 545 U.S. 469 
(2005), and in many other rederal and state eminent
domain cases throughout the cpuntry. This case 
presents ·constitutional issues at the core of property
rights protection"in the wake of Kelo. 

The Cato Institute was established in 1977 as a 
nonpartisan public-policy research foundation dedi
cated to advancing the principles of individual liberty, 
free markets, and limited government. Cato's Center 
for Constitutional Studies was established in 1989 to 
help restore the principles of limited constitutional 
government that are the foundation ofliberty. Toward 

1 In accordance with Supreme Court Rule 37, counsel for all 
parties received notice at least 10 days before the due date of 
amici's intention to file this brief and have ·consented to the 
filing. No party's counsel authored this brief in whole or in part 
and no persons other than amici or their counsel made a mone
tary contribution to its preparation or submission. 
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those ends; Cato p:ublishes books and studies, con
ducts conferences, publishes the ·annual Cato Supreme 
Court Review, 871d files amicus briefs, including in 
various cases concer.J:ling property rights. This case .is 
of central concern to Cato because it implicates the 
safeguards the Fifth and Fourteenth, Amendments 
protj.de to prevent eminent-domain abuse. 

The Becket Fund for Religious Liberty is a non
profit, nonpartisan law firm dedicated to protecting 
the free expression: of all religious traditions. The 
Becket Fund has represented agnostics, Buddhists, 
Christians, Hindus, Jains, Jews, Muslims, ~anteros, 
Sikhs, and Zoroastrians, among others, in litigatipn 
across the country and around the world. It frequently 
represents houses of worship whose religious freedom 
has been violated under the gi;rise of land use regula
tion, including eminent domain. 

The Becket Fund submits this brief because it is 
concerned that the New York Court of Appeals' deci
sion would, if left uncorrected, add to the already 
potent threat that eminent domain poses to the 
religious liberty of Amer;i.cans of all faith traditions. • 

---.-♦----

STATEMENT 0]' THE CASE 

Amici incorporate by reference the description of 
the facts in the petition for writ of certiorari. Pet. at 
5-16. 

----♦----
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REASONS FOR GRANTING THE PETITION 

This case presents an opportunity for this Court 
to clarify the definition· of a "pretextual taking" under 
the Public Use Clause of the Fifth Amendment.· In 
Kelo v. City of New London, 545 U.S. 469, 479-85 
(2005), this Court ruled that "economic development" 
is a public purpose justifying the use of eminent 
domain. But the Cour~ also-emphasized that govern
ment may not "take property under the mere pretext 
of a public purpose, when its actual purpose was to 
bestow a private benefit." Id. at 4 78. In his concur-· 
rence, Justice Kennedy noted that a taking character
ized by "impermissible favoritism" would be 
unconstitutional if the governme:q.t cannot prove that 
it served a·non-pretextual public purpose. Id. at 491 
(Kennedy; J., co~curring). More generally;- although 
public purpose is defined broadly, this "Court's cases 
have repeatedly stated that one person's property 
may not be taken for the benefit of" another private 
person without a justifying public purpose, even. 
though compensation be paid." Haw. Hous. Auth. v. 
Midkiff, 467 U.S. 229, 241 (1984) (internal citation 
omitted). 

Unfortunately, Kela provided only._limited guid
ance on what counts as a pretextual taking. See, e.g., 
Goldstein v. Pataki, 488 -F. Supp. 2d 254, 288 (EDNY 
2007), aff' d, 516 F.3d 50 (2d Cir. 2008) (noting that 
"[a]lthough Kelo held that merely pretextual purposes 
do not satisfy the public use requirement, the Kelo 
majority did not define the term 'mere pretext'"). 
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AB a result, lower courts have applied different 
standards.2 Several state supreme courts look to the 
motives of the condemnor. Others focus on whether 
the new private own.er captures most of the benefits 
of the condemnation. A third group focuses on the 
extent of the planning process preceding the taking. 
Finally, the New York Cour_t of Ap.peals and the 
United States Court of Appeals for the Second Cirquit 
essentially ignore all these considerations. They 
define pretext so narrowly that even the most blatant 
favoritism will escape judicial scrutiny. This con
fusion calls out for resolution by this Court. 

The Court should also address the question of 
pretextual takings because it is substantively im
portant. Since World War II, hundre.ds of thousands 
of Americans have been forcibly displaced from their 
homes or businesses as a result of economic
development and blight co:p.demnations. Most of those 
displaced are poor or. ethnic minorities with little 
political influence.3 Judicial enforcement of constitu
tional p;roperty rights is often their only hope for 
protection against pretextual takings. 

2 For detailed discussions of the widely· divergent post-Kela 
case law on pretext, see Kelly, Pretextual Takings, and Ilya. 
Somin, The Judicial Reaction to Kela, _ ALB. GOVT. L. REV. 
_ (forthcoming 2011), at 22-30. 

3 See Dick M. Carpenter II & John K. Ross, Victimizing the 
Vulnerable (Institute for Justice 2007), available at http://www.ij. 
org/images/pdf..Jolder/other_pubs/Victimizing_tl_ie_Vulnerable.pdf. 
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The present case is a ·particularly flagrant exam
ple of the abuse of eminent domain. It includes all 
four factors that this Court and lower GOurts have 
identified as indications of pretext: evidence of 
pretextual intent, benefits that flow predominantly to 
a private party; haphazard planning, and a readily 
identifiable private beneficiary. It therefore gives the 
Court an excellent opportunity to clarify the im
portance of each factor in adjudicating pretextual 
takings. 

I. STATE SUPREME COURTS AND LOWER 
FEDERAL COURTS DISAGREE OVER 
THE DEFINITION OF A PRETEXTUAL 
TAKING. 

In deciding whether to grant certiorari, this 
Court gives preference to cases where "a state court of 
last resort has decided an important fe~eral question 
in a way that conflicts with the decision of another 
state court oflast resort or of a United States court 9f 
appeals." Sup. Ct. R.. lO(b). There are few more con
fused splits than the division over pretextual takings 
after Kelo. 

Two state supreme courts interpret Kelo as 
requiring a focus on the actual mtentions. of the 
condemning authority. The District of Colm;nbia 
Court of Appeals focuses instead on the magnitude of 
the expected public benefits from the taking. Two 
other high courts emphasize the extent of the plan
ning process behind a condemnation. F~nally, the 
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Second Circuit, and the New York Court of Appeals 
in the present case, define pretextual takings so 
narrowly that it becomes virtually impossible to· 
invalidate even the most abusive condemnations. 

\ 

A. State Supreme Courts and Fe~eral 
Courts Emphasizing the Actual Inten
tions of Condemning Authorities. 

Two state supreme courts interpret Kelo's 
pretextual-taking inquiry ·as focusing primarily 
on the actual intentions of condemning authorities 
and the plausibility of the condemniµg authority's 
asserted purpose. In Middletown Township v. Lands 
of Stone, the Pennsylvania Supreme Court· inter
preted Kela as requiring it to examine "the real or 
fundamental purpose behind a taking ... the true 
purpose must primarily benefit the public." 939 A.2d 
331, 337 (Pa. 2007); see also In re O'Reilly, No. 10 
WAP 2009, 2010 WL 3810005 at *2 (Pa. _Sept. 30, 
2010) (quoting Lands of Stone, 939 A.2d at 337). 
O'Reilly also noted the crucial factor: "the public must 
be the primary and paramount beneficiary of the 
taking." Id. at :!'10. 

The Hawaii Supreme Court also focuses on 
motive. It held iri (Jaunty of Hawaii v. C&J Coupe 
Family Ltd. Partnership that Kelo requires courts to 
look for "the actual purpose" of a taking to determine 
whether the official rationale was "a mere pretext." 
See 198 P.3d 615, 647-49 (Haw. 2008). However, 
Hawaii and Pennsylvania differ in that the latter 
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relies far more on the distribution of benefits to 
determine purpose. 

Several pre-Kela federal decisions take a similar 
approach. See Armendariz v. Penman, 75 R3d 1311, 
1321 (9th Qir. 1996) (en bane) (invalidating a taking 
because the official rationale of blight alleviation 
was a pretext for "a scheme ... to deprive the plaintiffs 
of their property ... so a shopping-center developer 
could buy [it] at a lower price"); Aaron v. Target Corp., 
269 F. Supp. 2d 1162, 1174-76 (E.D. Mo. 2003), rev'd 
on ether grounds, 357 F.3d 768 (8th Cir. 2004) (hold
ing that a property owner was likely to prevail on a 
claim that a taking ostensibly to alleviate blight was 
actually intended to serve the interests of the Target 
Corporation); Cottonwood Christian Ctr. v. Cypress 
Redev. Agency, 218 F. Supp. 2d 1203, 1229 (C.D. Cal. 
2002) ("Courts must look beyond the government's 
purported public use to determine whether· that is the 
genuine reason or if it is merely pretext."); 99 Cents 
Only Store v. Lancaster Redev. Agency, 237 F. Supp. 
2d 1123, l;l.29 (C.D. Cal. 2001) (''No judicial deference 
is required ... where the ostensible public use is 
demonstrably pretextual").4 

A lower court in the present case also focused on 
-evidence showing that the condemnation's actual 
motive was to benefit Columbia. See Kaur v. 
New York State Urpan Dev. Corp., 892 N.Y.S.2d 8, 

• See also Kela, 545 U.S. at 487 n.17 (favorably citing 99 
Cents Only). 
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18-20 (N.Y~ App. Div. 2009), rev'd 15 N.Y.3d 23~ 
(N.Y. 2010). 

B. ·courts Emphasizing the Magnitude 
and Distribution of Expected Benefits. 

In c;ontrast to the Hawaii and Pennsylvania 
supreme courts, the Court of Appeals of the District of 
Columbia emphasizes the magnitude of the public 
benefits of the taking relative to the private ones: "If • 
the property is being tran,sferred to another private 
party, and the benefits to the public are only 'inci
dental' or ~pretextual,' a 'pretext' defense may well 
succeed:" Franco v. Nat'l Capital Revitalization Corp., 
930 A.2d 160, 173-74 (D.C. 2007). The court remanded 
Franco with instructions to "focus primarily on the 
benefits the public hopes to realize from the proposed 
taking." Id. at 173. This approach builds on Justice 
Kennedy's concurring opinion in Kelo, which suggest
ed that a. taking might be invalidated if it has "only 
incidental or pretextual public benefits." Kelo, 545 • 
U.S. at 491 (Kennedy, J., concurring). 

In MHC Financing Ltd. Partnership v. City of 
_San Rafael, the Northern District of California also 
interpreted Kelo as requiring "'careful arid extensive 
inquiry into whether, in fact, the developmen~ plan is 
of primary benefit to the. developer ... [and] only 
incidental benefit to the City."' No.' C 00-3785VRW, 
2006 WL 3507937, at *14 (N.D. Cal. Dec. 5, 2006) 
(quoting Kela, 545 U.S. at 491 (Kennedy, J., concur
ring)). 
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A pre-Kelo Seventh Circuit case also emphasizes 
the distribution of the benefits of a taking. See 
Daniels V. Area Plan Comm'n, 306 F.3d 445', 456-66 
(7th Cir. 2002) (holding that the takings' true purpose 
was "to confer a private benefit" because "any specu
lative public benefit would be incidental ~~ best.")5 

C. Courts Focusing on the Extent of the 
Pre-Condemnation Planning Process. 

The Maryland, Pennsylvania, and Rhode .Island 
supreme courts have relied on the absence of exten
sive planning to indicate a pretextual taking. See 
Middletown,_ 939 A.2d at 338 (concluding that "evi
dence of a well-developed plan of proper scope is 
significant proof that an authorized purpose truly 
motiv:ates a taking''); Mayor & City Council of Balt. v. 
Valsamaki, 916 A.2d 324, 352-53 (Md. 2007) (noting 
absence of clear plan for the use of condemned prop
erty; and contrasting with Kelo); R. I. Econ. Dev. 
Corp. v. The Parking Company, 892 A.2d 87 (R.I. 
2006) (emphasizing difference between condemnor's 
approach and the "exhaustive preparatory efforts 
that preceded the takings in Kelo"). These decisions 

• While Daniels differs slightly from the present case 
because the alleged public purpose claimed by the government· 
was not pursuant to a spe'cific "legislative determination," the 
court's analysis also focused on the importance of the distribu- . 
tion of benefits from a talring as an independent factor weighing 
against the government. Id. at 465-66. 

:.. 
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build on Kelo's emphasis on_ the presence of an "inte
_grated development plan" behind the takings uphelq. 
in that case. Kela, 545 U.S. at 488. 

D. The Presence of a Known Private Ben
eficiary. 

Both the majority and ·concurrence in Kela note 
that there is a greater risk of a pretex.tual taking 
when the taking's private beneficiary is known in 
advance. See Kela, 545 U.S. at 478 n. (l; id. at 491-92 
(Kennedy, J., concurring). Most lower courts either 
ignore this aspect of Kelo's analysis or, in the case of 
the Second Circuit, give it little weight. See Goldstein 
v. Pataki, 516 F.3d 50J 55-56 (2d Cir. 2008) (dismiss
ing the significance .of. the "acknowledged fact that [a • 
private developer] was the impetus behind the projeqt 
... and that it was his plan for the Project that [':'{as] 
... eventually adopted without significant modifica
tion"). The absence of this factor from lower-court 
analyses further indicates confusion about Kela's 
meaning. 

E. Courts That Virtually Define Pretextual 
Takings Out of Existence. 

The Second Oircuit and the New York Court of. 
Appeals have defined pretextual takings so narrowly 
that it is virtually impossible to challenge a condem
nation on that basis. As discussed above, that conclu
sion ·places them at odds with the Seventh and Ninth 
Circuits and the highest courts of the District of 
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Columbia, Hawaii, Marylan1, Pennsylvania, and 
Rhode lsland. 

1. The Atlantic Yards Cases. 

In Goldstein v. Pataki, 516 F.3d 50 (2d Cir. 2008), 
the Second Circuit held that so long as a taking is 
"rationally related to a classic public use," it is im
permissible to "give close scrutiny to the mechanics of 
a taking ... ~o gauge the purity of the motives of 
various government officials who approved it." Id. at 
62. 

The Second Circuit also rejected claims that the 
takings should be invalidated because most henefits 
would flow to developer Bruce Ratner or because any 
benefits to the community would be ".dwarf[ed]" by 
the project's costs. Id. at 58. Similarly, the court 
rejected the idea that any significant scrutiny was 
required because Ratner was the originator of the 
project and his status as the main private .beneficiary 
of the talrings was known from the start. Id'. at 55-56. 

Finally, both the Second Circuit and a later 
de_cision by the New York Court of Appeals upholding 
the same takings failed to seriously consider evidence 
that the planning process was deliberately skewed to 
benefit Ratner. AB Judge Robert Smith pointed out in 
his dissenting opinion in the state case, the original 
rationale for the condemnation was ''economic develop
ment-job creation and the bringing of a profes
sional" basketball team to Brooklyn." In re Goldstein. 
v. N. Y. State Urban Dev. Corp., 92.1 N.E.2d 164, 
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189 (N.Y. • 2009) (Smith, J., clissen,ting). Apparently, 
"nothing was said ·about 'blight' by the spon~ors of the 
project until 2005," when the ESDC realized that a 
blight determination might be legal~y necessary. Id. 

2. The New York Co~t of Appeals Ig
nored Virtually Every Possible In
dicator of Pretext in the Present 
Case. 

The Court·ofAppeals' decision in the present case 
gives free rein to pretex.tual takings just as much as 
the opinions in the Goldstein cases. It ignores evi
dence of pretex.tual ·motive, evidence that Columbia 
would reap most of the condemnation's benefits, 
evidence of inadequate planning, and the fact that 
Columbia's identity as the main beneficiary of the 
taking was known from the beginning. Amazingly; the 
court's decision fails to cite Kela at ·all, despite a lower 
court's extensive reliance on Kelo's pretext analysis to 
invalidate these taking~. See Kaur v. N. Y. State 
·urban Dev. Corp., 892 N.Y.S.2d 8, 18-20 (N.Y. App. 
Div. 2009), rev'd, 15 N.Y.3d 235 (N.Y.' 2010). 

a. Evidence of Pretextual Motive. 

The Kaur· takings arose· from Columbia Univer
sity's effort to acquire property for .expansion in 
Manhattanville. Kaur, 15 N.Y.3d at 244-47. The 
official reason for the condemnation was the need to 
alleviate "blight." But the Court of Appeals failed to 
consider ex.tensive evidence showing that the "blight" 
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determination was deliberately rigged :for the purpose 
of transferring the condemned property to Columbia. 

These takings had previously been invalidated by 
New York's Appellate Division, which found "no evi
dence whatsoever that Manhattanville was blighted 
prior to Columbia gaining control over the vast ma
jority of property therein." Kaur, 892 N.Y.S.2d at 20. 
The ESDC, the condemning agency, only ordered a 
blight study after Columbia had already acquired 
most of the property in the area and "gained control 
over the very properties that would form the basis for 
a subsequent blight.study." Id. at 21. When Columbia 
presented the agency with a plan to use eminent 
domain to acquire the remaining property and use it 
for Columbia's "sole benefit," a blight study was 
commissioned from AKRF, a firm simultaneously 
empioyed by Columbia on another project. Id. at 20-
21. 

AKRF was instructed by the ESDC to use a 
methodology ''biased in Colwnbia's favor,'.' which 
established blight through the presence of minor 
defects like "unpainted block walls or loose awning 
-supports."6 Kaur, 892 ·N.Y.S.2d at 17. Later, another 
firm was hired to conduct an independent blight 
study, but it was required to use the same flawed 
methodology. Id. at 17-:18. As the Appellate Division 
concluded, "[v]irtually every neighborhood in the five 

• For more details on the biases and flaws in the bllght 
study, see Pet. at 9-11. 
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boroughs will yield similar instances of disrepair that 
can be captured in close-up technicolor." Id. at 17. 
Moreover, ~ost of the "blight" AKRF found was 
located on property owned by Columbia, and was 
possibly allowed to develop in order to justify a blight 
finding. See Root, College Cheats (noting that Colum
bia already owned 76% of the land in the area at the 
time of the study and that "the university refused to 
perform basic and necessary repairs-thereby ... 
manufacturing the ugly- conditions that later ad
vanced the schoof s real-estate interests"). 

The App~llate division concluded that the area 
could not be considered blighted, and also ruled that 

. the blight findings were. an unconstitutional "pre
textual" taking under Kela. Kaur, 892 N.Y.S.2d at 18-
20. 

In reversing the Appellate Division, the Court of 
Appeals refused to consider most of the evidence that 
the study deliberately used biased methodology, 
noting onl)'.' that AKRF's objectivity was not compro
mised merely ''because Columbia had previously 
engaged AKRF" to produce its development plan for 
the area. Kaur, 15 N.Y.3d at 255. The court also not~d 
that AKRF's findings were confirmed by a study 
conducted by another firm. Id. But it did not consider 
the relevance of the fact that the other firm was also 
required to use the same biased methodology as 
AKRF. 

The Court of Appeals also noted 'that a third firm, 
Urbitran, had conducted a study finding ''blight" in 
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the area prior to AKRF's, ther_eby attempting to 
negate the Appellate Division's finding "that ~here was 
no evidence ?f blight prior to the acquisition of most 
of the area·by Columbia. Id. at 257. The Court of 
Appeals, however, did not dispute the Division's find
ing that the ESDC had only commissioned tp.e AKRF 
study ~ecause ESDC staff doubted the legal adequacy 
of the Urbitran findings.7 Kaur, 892 N.Y.S.2d at 
12-13, 21. 

The Appellate Division found further evidence of 
improper motive in the ESDC's behavior with regard 
to Fr~edom of Information Law requests. Kaur, 892 
N.Y.S.2d at -17-18. The ESDC improperly withheld 
documents from the owners and then insisted on 
closing the record of the proceedings before it handed 
over the documents. The ESDC thus deprived the 
owners of vital information needed to challenge the 
project at th_e only time such evidence could be used. 
The failure to release the documents at the critical 
time not only amounted to a due process violation
it indicated the extent to which the ESDC was willing 
to take any action in order to approve the project. 
Kaur, _892 N.Y.S.2d at 17-18 (plurality), 19-23 (Rich
ter, J., concurring and discussing due-process viola~ 
tions at length). The Court of Appeals simply ignored 
this significant constitutional issue, and the evidence 
of pretextual motive it represents. 

7 The Court of Appeals incorrectly stated that the ApP.ellate 
Division had "ignored" the Urbitran study. Kaur, 15 N.Y.3d at 
257. 
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b. Evidence That Columbia Will Be 
the Primary Beneficiary of the 
Takings. 

The Court of Appeals also failed to seriously 
consider evidence that Columbia University would be 
the primary beneficiary of the takings. These takings 
were conducted pursuant to Columbia's preexisting 
e?(pansion plans. See Kaur, 892 N.Y.S.2d at 21-22; 
Pet. at 23-24. AB the Appellate Division pointed out, 
Columbia will be able to use the condemned property 
for its "sole benefit." Kaur, 892 N.Y.S.2d at 21. 

The conclusion that the takings will primarily 
benefit ColumJ?ia is reinforced by the fact that there 
is little or no evidence that the condemned area was 
actually blighted. As the Appellate Division pointed 
out, "[t]he 2002 West Harlem Master Plan stated that 
not only was Harlem experiencing a renaissance of 
economic development, but that the area had great 
development potential that could easily be realized 
through rezoning." ~aur, 892 N.Y.S.2d at 19. Since 
blight alleviation was the stated purpose behind the 
taking, the absence of any significant blight strongly 
suggests that there will be minimal public benefit. By 
contrast, the benefits to Columbia are likely to be 
extensive, since it has long sought tq acquire the 
properties in question. Pet. at 5. 
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c. Lack of Careful, Objective Plan
ning. 

In Kela, the Supreme Court emphasized that the 
New London condemnations were the result of a 
"carefully considered development • plan." Kelo, 545 
U.S. at 478. In this case, by contrast, the plan was 
concocted by Columbia University-the very private 
interest that stood to benefit from the condemnations. 
See §§ I.E.2.a-b, supra. The blight alleviation plan 
was concocted after the condemning authority had 
already decided to condemn the proper~y and transfer 
it to Columbia. Pet. at 21-23. As the Appellate Divi
sion explained, "[t]he contrast between ESDC's 
scheme fo:,; the redevelopment of Manhattanville and 
New London's plan for Fort Trumbull could not be 
more dramatic." Kaur, 892 N.Y.S.2d at 19. 

d. There is no Dispute that Colum
bia Was an Identifiable Private 
Beneficiary of these Takings. 

In Kela, this Court emphasized that there is a 
greater risk of a pretextual taking when the identity 
of the private beneficiary is known at the time of the 
decision to condemn. See Kela, 545 U.S. at 478 n.6; id. 
at 491-92 (Kennedy, J., concurring). In the present 
case, there is no doubt that Columbia's identity as the 
beneficiary • of the condemnations was known in 
advance. Indeed, Columbia lobbied for the condemna
tions and designed the devefopment project of which 
they we~e a part. Pet. at 21-23. 
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In short, the New York Court of Appeals has 
made it virtually :impossible to challenge a taking as 
pretextual. As Justice Cattersqn of. the Appellate 
Division recently explained, "[T]here is no longer any 
judicial oversight of eminent domain proceeq.ings [in 
New York.]" UptowTJ, Holdings, LLC v. City of New 
York, 2010 WL 3958687, at *3 (N.Y. App. Div. Oct. 12, 
2010) (Catterson, J:, concurring). 

To sum up, there is. disagreement between lower 
courts over the d?finition of what counts as a 
pretextual taking. The judicial abdication fav:ored by 
the New York Court of Appeals and the Second Cir
cuit stands in sharp contrast to the many federal 
courts and state supreme courts that have taken 
Kelo's strictures against pretextual condemnations 
seriously.8 The.latter, however, disagree among them
selves about the proper criteria by which to judge 
pretextual takings. 

8 These cases all explicitly rely on Kelo's pretext analysis. 
Even where some of them do so in part to interpret their own 
state constitutions, this Court could serve an important purpose 
in clarifying the relevant doctrine, which depends in large part 
on its interpretation of the federal Constitution. See, e.g., Three 
Affiliated Tribes v. WorlrJ, Engineering, P.C., 467 U.S. 150, 152 
(1984) ("[the] Court retains a role when a state court's interpre
tation of state law -has been influenced by an accompanying 
interpretation of federal law"). 
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II. THE COURT MUST ESTABLISH CLEAR 
STANDARDS FOR PRJJ1TEXTUAL TAK
INGS IN ORDER TO PROTECT THE 
RIGHTS OF NUMEROUS PROPERTY 
OWNERS AGAINST CONDEMNATIONS 
DRIVEN BY FAVORITISM. 

The issues raised by this case affect the rights 
of 'property owners across the country who are 
threatened by economic-development or "blight" tak
ings. If courts do not protect property rights against 
pretextual condemnations, many people-particularly 
the poor, racial minorities, and those lacking political 
influence-risk losing their homes and· businesses to 
condemnations undertaken for the benefit of well
connected private parties. 

This danger is exacerbated in stateif like New 
York, which define "blight" broadly, making it possible 
to declare virtually any area blighted and then 
condemn it for transfer to a private interest. New 
York also employs uniquely dubious and abuse-:prone 
eminent-domain procedures. 

A. Blight and Economic-Development 
Takings Threaten Numerous Property 
Owners. 

Since World War II, as many as several million 
Americans have been forcibly displaced by blight and 
economic development takings. See Ilya Somin, 
Controlling the Grasping Hand: Economic Develop
ment Takings after Kelo, 15 SUP. CT: ECON. REV 
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183, 267-71 (2007) (citing relevant data). Property 
owned or rented by the poor, minorities, and politi
cally weak individuals is especially likely to be tar
geted for condemnation for transfer to politically 
influential interest groups. See id. at 190-93, 267-71; 
Dick M. Carpenter II & John K. Ross, Victimizing the 
Vulnerable (Institute for Justice 2007); Brief for the 
NAACP et al. as Amici Curiae Supporting Petitioners, 
Kela v. City of New London, 545 U.S. 469 (2004) (No. 
04-108). 

Non profit and religious organizations are also 
unusually vulnerable to these condemnations. Be
cause nonprofits generally do not pay taxes on their 
property and often ,produce little in the way ·of eco-. 
nomic development, they make tempting targets for 
local governments hoping to increase tax revenue. See 
Brief for Becket Fund for Religious Liberty as-Amicus 
Curiae ,in support of-Petitioners, Kelo v. City of New 
London, 545 U.S. 469 (2004) (No. 04-108), 2004 WL 
2787141, at *8-11 & n.2O (explaining the special 
vulnerability of religious nonprofits and listing nu
merous examples where they have been targeted by 
economic-development takings). ]for example, numer.,, 
ous churches and other nonprofit institutions were 
condemned in the notorious 1981 Poletown case 
in Detroit, where an entire neighborhood was taken 
in order to clear the way for a new General Motors 
factory. 9 See Ilya Somin, Overcoming Poletown: 

0 This C\mdemnation was upheld by the M:ichigan: Supreme 
Court in Poletown Neighborhood Council v. City of Detroit, 304 

(Continued on following page) 
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County of Wayne v.- Hathcock, Economic Development 
Takings, and the Future of Public Use, 2004 MICH. 
ST. L. REV. 1005, 1017-18-(2004). 

The approach adopted by the New York Court of 
Appeals exacerbates this problem by giving condemn
ing authorities virtually unlimited power to use 
eminent domain to benefit politically influential 
interests. 

B. The Risk of Pretextual Condemnations 
Is Greater in States That Have a Vir
tually Unlimited Definition of Blight. 

The dangers of pretextual takings are heightened 
in states like New York that have adopted a nearly 
limitless definition of blight that makes it possible for 
almost-any area to be declared "blighted" and con
demned. Under such laws, almost any private in-· 
terest group with political clout can lobby to have an 
area declared "blighted'; and transferred to it. Abuses 
of this kind often occur in states with broad defini
tions of blight. See ge1ierally Ilya SDinin, Blight Sweet 
Blight, LEG.AL TIMES, Aug. 14, 2006, at 42. Judi.cia1 
scrutiny of potentially _pretextual takings is necessary 
to ensure that broad definitions of blight do not 
become a license. for takings that serve private in
terests at the expense of the public. 

N.W.2d 455 (Mich. 1981), overruled by County of Wayne v. 
Hathcock, 684 N.W.2d 765 (Mich. 2004). 
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Since Kelo, forty-three states have passed laws • 
that constrain or forbid "economic development" 
condemnations. See Ilya Smnin, The Limit,s of Back
lash: Assessing the Political Response to Kelo, 93 
MINN. L. REV. 2100 (2009). Many of these laws are 
strong enough to significantly curtail eminent domain 
abuse. Id. at 2138:.49. In many states, however, 
restrictions on economic developm~nt condemnations 
are undercut by the retention of nearly unlimited 
definitions of "blight," which leave virtually any 
property vulnerable to condemnation. See id. at 2120-
30 (describing these statutes in detail). Even in the 
aftermath of the· political response to Kelo, there is a 
serious d"anger of pretextual blight condemnations iri 
many jurisdictions. 

C. New York Law Leaves Its Citizens Es
pecially Vulnerable t9 Eminent-Domain 
Abuse. 

New York law vastly increases the danger of 
pretextµal takings in two ways. First, it has adopted 
an incredibly broad definition of ''blight." Second, its 

• eminent-domain procedures make it almost impossi
ble for a citizen to question-let alone refute-a 
condemnor's assertion that the use of eminent do
main is legally proper. 
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1. New York's Definition of "Blight" Is 
Extraordinarily Broad. 

The definition of ''blight" endorsed by the Court 
of Appeals in the present case and Goldstein v. New 
York Urban Development Corporation, 921 N.E.2d 
164 (2009), is one of the broa<;l.est in the country, and 
the~efore especially vulnerable to abuse. 

In Goldstein, the court concluded that the prop
erty in question could be condemned as "blighted" 
and blight alleviation is a "public use" recognized by 
the New York Constitution, thanks to a constitutional 
amendment allowing the condemnation of slum 
areas. 921 N.E.2d at 171-73. 

The court, despite conceding that the area "d[id] 
not begin to approach in severity tb,e dire circum
stances o:f urban slum dwelling" that led to the e;n
actment of New York's state constitutional amendment 
allowing blight condemnations, found that "economic 
underdevelopment and stagnation" sufficed to con
stitute "blight." Goldstein, 921 N.E.2d. at 171-72. 
Since there is nearly always "room for reasonable 
difference of opinion;' as to whether any area is "un
derdeveloped," the Goldstein standard is essenti~lly 
limitless. See id. at 172. 

In the present case, the Court of Appeals applied 
the same definition. of blight. See Kaur, 15 N.Y.3d at 
255. Indeed, members of New York's lower courts 
have already recognized that, after Goldstein and 
Kaur, "there is no longer any judicial oversight of" 
blight condemnations in New York. Uptown Holdings, 

:.. 
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2010 WL 3958687, at *3 (Catterson, J., concurring). 
The field is therefore left wide open for pretextual 
condemnations. 

2. New York's Unique E:rninent-Domain 
_Procedures Leave the State's Prop
erty Owners ·Particularly Vulnerable 
to Pretextual Takings. 

The probiems in New York's eminent-domain law 
are exacerbated by the fact that New York's eminent
domain procedures do not allow property owners 
access to any kind of adversarial process to build a 
record for judicial review. In general, would-be 
condemnors in New York are required to hold a public 
hearing on any proposed project involving eminent 
domain. N.Y. EDPL § 202. While holding a public 
meeting before a legislative determination is not 
unusual, New York is unique in that the public hear
ing is the exclusive means by which a factual record 
can be created for judicial review. N.Y. EDPL § 208. A 
property owner who wishes to contest taking of her 
property (as distinct from contesting the amount of 
compensation owed) is required to file an affirmative 
challenge, which is heard in the first instance by a 
mid-level appellate court. N.Y. EDPL § 207. At that 
hearing, the evidence eligible for review is strictly 
limited to the record of the public hearing. N.Y. EDPL 
§ 208; see also Brody v. Village of Port Chester, 345 
F.3d 103, 113-16 (2d Qir. 2003) (Sotomayor, J.) (dis
cussing .exclusivity of proceedings under Section 207). 
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In other words, a property owner in New York 
who claims a taking is pretextual is limited to the 
factual record created at a public hearing. This re
quirement ensures that he or she has no right to 
discovery and no right to question the condemnor's 

. witnesses (or, at least, no right to demand answers). 
In fact, New York is literally the only state in which a 
person's property can be condemned as "blight~d" 
without anyone .ever having to testify under oath 
about why it is ''blighted" or having to answer any 
hostile questions about whether the property is, in 
fact, blighted.10 This uniquely circumscribed proce
dure makes New Yorkers particularly vulnerable to 
pretextual takings-which- makes it all the more 
troubling that both the Second Circuit and the New 
York Court of Appeals have adopted such a radically 
permissive interpretation of Kela. 

10 New York is aj.one is refusing to provide any adversarial 
process to property owners challenging th\l validity of a taking. 
Perhaps the closest analogue to New York's system is California, 
which also requires that property owners challenge a blight 
determination in court immediately after the q.etermination is 
made. Cal. Health & Safety Code § 3_3368 (2010). Even there·, 
however, property owners retain the right to raise defenses 
(including the sorts of pretext claims at issue in this case) at the 
time of condemnation, and may avail themselves of ordinary 
trial-court procedures like discovery when they do. See Cal. Code 
Civ. Proc. §§ 1250.350-1250.370 (2010). 
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III. THE PRESENT CASE IS AN ;EXCELLENT 
VEHICLE FOR TIDS COURT TO DEFINE 
THE MEANING OF PRETEXTCTAL TAKINGS. 

The present case is an excellent vehicle for this 
Court• to define "pretextual" takings and resolve the 
widespread confusion in the lower courts on this. 
important issue. As discussed above, the case features 
all four elements that this Court and lower courts 
have identified as possible indicators of a pretextual 
taki_ng. 

The Court can therefore use this case to consider 
the weight to be accorded to each of the four criteria. 
By doing so, it can provide needed guidance to state 
courts and lower federal courts, thereby upholding 
"the importance, and even necessity of uniformity of 
decisions throughout the whole United States, upon 
all subjects within the purview of the constitution." 
Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 
347-48 (1816) (Story; J.). 

The question of how best to weigh the different 
factors is one· best addressed when and if this court 
decides to grant th(;} petition for certiorari. Here, we 
mention just a few considerations relevant to_ each of 
the four factors. 

Both the presence of a pretextual motive -and. 
that of a proj.ect where all or most of the benefits go to 
a private party are strong indications of a pretextual 
taking. If the government's objective in condemning 
property is to benefit a private party; it becomes a_ 
pµre "A to B" taking o,f the sort that this Court has 
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always considered to be unconstitutional. See Kela, 
545 U.S. at 477 (noting that "it has long been ac
cepted that the sovere1gn may not take the property 
of A for the sole purpose of transferring it to another 
private party B"). Similarly, if a private party monop
olizes all or nearly all of the benefits of a taking, that 
is a strong indication that there is no public use 
behind it. A taking that "serve[s] no legitimate pur
pose of government" cannot "withstand the scrutiny 
of the public use requirement" and must be declared 
"void." Midkiff, 467 U.S. at 245. 

The lack of an unbiased pre-condemnation plan
ning process is at minimum an indication that favor
itism is likely, triggering the need for ·heigh~ened 
judicial scrutiny. See Kela, 545 U.S. at 487 (noting 
that "a one-to-one transfer of property, executed 
outs1de the confines of an integrated development 
pian" may require additional judicial scrutiny); id. at 
493 (Kennedy, J., concurring) (indicating that the fact 
that "[t]his taking occurred in the context of a com
prehensive development plan" reduces the need for "a.· 
demanding .level of scrutiny''). 

Finally, the presence of- a private beneficiary 
whose identity was known in advance should also 
trigger a higher level of judicial scrutiny to guard 
against "the risk o1 undetected impermissible favor
itism." Id. This is especially necessary in a case like 
the present one, where the private beneficiary itself 
initiated the proj_ect justifying the taking. See § t.E·.2, 
supra. 
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By taking this case, the Court can resolve an 
important division of authority that has plagued state 
supreme courts and lower federal courts. It can also 
ensure the protection of vital constitutional property 

· rights against pretextual condemnations. 

----♦----

CONCLUSION 

For the foregoing reasons, the Court should grant 
the petition for a writ of certiorari. 
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QUESTIONS PRESENTED 

1. Whether the Court of Appeals properly 
concluded, after a careful review of the 
record, (1) that the proposed exercise of 
eminent domain would serve a "public 
use" by removing longstanding blight in a 
deteriorated neighborhooc;I. and promoting 
higher education through the 
construction of academic and research 
facilities at a non-profit university and (2) 
that Petitioners' allegations of "bad faith" 
and· "pretext" were "unsubstantiated"? 

2. Whether the Court of Appeals properly 
concluded that Petitioners were afforded . , 

due process where they (1) had 
"unfettered access" to all of the 
documents that formed the basis for the 
decision to use eminent domain, (2) 
appeared at the public hearing and 
submitted 10,000 pages of materials into 
the administrative ·record before the final 
decision to acquire their properties was 
made, and (3) failed to demonstrate the 
materiality of the additional documents 
obtained after the administrative record 
was closed? 

1 
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INTRODUCTION 

Petitioners seek review of a unanimous 
decision of the New York Court of Appeal_s that 
applied well-established.principles in upholding the 
decision of New York State Urban Development 
Corporation d/b/a Empire State Development 
Corpora~ion ("ESDC") to exercise its power of 
eminent domain. ESDC authorized the use of 
eminent domain to facilitate the Columbia 
Educational Mixed'Use Land Use Improvement 
and Civic Project (the "Project"). The Project will 
replace dilapidated and substandard buildings in 
the Project Site with new educational and academic 
research facilities and publicly accessible open 
space to be owned and operated by Columbia 
University ("Columbia"), a non-profit educational 
institution. 

The Court of Appeals held that the Project 
will serve two independent publjc purposes. First, 
the Project will eliminate longstanding blighted 
conditions in the area, which the Court of Appeals 
found were "extensively documented 
photographically and otherwise on a lot-by~lot 
basis." Second, the Project will promote education, 
academic research and the expansion of knowledge, 
which the Court described as "pivotal government 
interests." The Court further concluded that the 
Project will provide numerous other public benefits 
to the community, including two acres of publicly
accessible open space, upgrades in transit 
infrastructure, thousands of jobs, and a financial 
commitment to a local park. 

1 



Petitioners argue that ESDC's determination 
that the Project will eradicate blight and promote 
education was pretextual, and that ESDC acted in 
bad faith in approving the Project. But as the 
Court of Appeals concluded, the record refutes that 
contention. Petitioners' submission to the contrary 
is no more than a challenge to that factbound 
determination and thus does not warrant review by 
this Court. 

The Court of Appeals also rejected 
Petitioners' ciaim that they w~re denied due 
process when ESDC closed its administrative 
record and approved the Project while a few of 
Petitioners' New York State Freedom of 
Information Law lawsuits were still pending. The 
Court of Appeals noted that Petitioners (1) 
participated fully in the public process, both during 
the two-day public hearing and during the 
subsequent comment period during which time 
they submitted more than 10,000 pages of 
documents into the record; (2) had "unfettered 
access to" the entirety of the administrative record, 
including the documents that formed the basis for 
ESDC's decision; and (3) had failed to establish the 
materiality of any of the documents at issue in 
their Freedom of Information Law requests. 
Petitioners challenge that determination as well, 
but that challenge is also unworthy of this Court's 
review, as it has no implications beyond this 
particular case. Indeed, Petitioners scarcely 
suggest otherwise, as they concur with the legal 
standard that the Court of Appeals applied to 
determine whether they received due process. 
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In sum, this case raises no issue of takings 
law of general importance warranting this Court's 
review. 

STATEMENT 

A. The Proposed Project 

Despite Petitioners' assertions to the 
contrary, the Manhattanville area of West Harlem 
in_ New York City has been plagued for decades by 
depressed conditions. Numerous urban renewal 
initiatives have been proposed since the 1950s, but 
none has been successfully implemented. Only 
three new buildings have been erected in the area 
of the Project Site since 1961- a government-owned 
bus depot, a gas station and a now-vacant U-Haul 
Truck rental structure - and the area is afflicted by 
deteriorating structures and other substandard and 
insanitary conditions.1 

The Project at issue in this case will 
transform 17 blighted acres in Manhattanville i:p.to 
a modern, gateless, open, urban campus of 
Columbia.2 The Project calls for the creation of 
new academic facilities to replace blighted parcels 
in a bleak, long-stagnant, industrial area with 
outmoded manufacturing buildings. Those new 
facilities - classr_ooms, academic research facilities, 
faculty offices, libraries, university housing, and 
study and performance spaces - are essential to the 

1 A--5403. 

2 The Project is described more fully in ESDC's General 
Project Plan. A-2520-~3. 
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academic research, teaching, learning, and 
discourse at the core of higher education. 

The Project includes buildings to be 
dedicated to advanced academic research. Among 
the first buildings to be constructed as part of the 
Project will be the Jerome L. Greene Science 
Center for Columbia's Mind, Brain and Behavior 
Initiative for the study of neurological diseases, 
such as Alzheimer's, Parkinson's, autism, dementia 
and schizophrenia. Restrictive declarations will 
prohibit Columbia, a non-profit educational 
institution, from using the Project Site to conduct 
scientific research as a commercial enterprise. 

An essential component of the Project is a 
nearly two million gross square-foot, continuous, 
multi-level below-grade facility, which will extend 
from West 129th Street to West 133rd Street 
between Broadway and· 12th Avenues (the "Below
Grade Facility"). The Below-Grade Facility will 
provide integrated space for all of the new 
buildings to be constructed on the main portion of 
the Project Site - 13 of the total 16 new buildings 
that will comprise the Project. By providing below
grade space for central energy facilities~ science 
support, mechanical operations, and loading, 
freight and parking facilities that service most of 
the Project;s new construction, the Below-Grade 
Facility will minimize street congestion and its 
attendant mobile source emissions and reduce the 
density of above-grade development, thereby 
making room for new public open spaces, wider 
sidewalks and improved sight lines. 
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The Below-Grade Facility makes necessary 
the acquisition of substantially all of the parcels 
within the Project Site, either by negotiation or (if 
necessary) by eminent domain.3 Four of the six 
properties owned by Petitioners are situated 
diagonally across the main portion of the Project 
Site.4 As a result, the Below-Grade Facility and its 
benefits - and indeed the Project itself - cannot be 
realized unless those properties are acquired. 

The Project will benefit the City· and State of 
New York and the area of West Harlem by (1) 
eliminating blighted conditions at the Project Site, 
(2) furthering higher education and academic 
research and enhancing the City and State as 
centers for these activities, (3) creating much
needed, park-like open space in the area, and (4) 
creating new employment opportunities. The 
Project is estimated to cost $6.28 billion, and will 
be funded by Columbia without taxpayer 
subsidies. 5 

In conn·ection with the Project, Columbia will 
also provide- other civic benefits, including (1) a 
community benefits fund of $76 million, (2) $20 
million of support for affordable housing, (3) $20 

3 The only private property owners subject to ESDC's exercise 
of eminent domain in this case are Petitioners, who own four 
self-storage facilities and two gas stations. 
4 A-87a (identifying Tuck-It-Away, Inc. as the owner of Block 
1997, Lot 44 and Block 1998,'Lot 29 and Tuck-It-Away 
Bridgeport, Inc. as the owner of Block 1996, Lot 56).; A-198a 
(identifying P.G. Singh Enterprises, LLC as the owner of 
Block 1996, Lot 35). 
5 Pet. 4a. 

5 
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million in contributions to the Harlem Community 
Development Corporation (an ESDC subsidiary) to 
support initiatives benefiting the greater Harlem 
community, and (4) support valued at $30 million 
in connection with a New Yo~k City public school to 
be operated in partnership with Columbia's 
Teachers College. 6 

B. ESDC And The Eminent Domain Process 

In 1968, the New York State legislature 
created New York State Urban Development 
Corporation, a public benefit corporation which 
does business as ESDC.- See Urban Development 
Corporation Act (the "UDC Act") (codified at N.Y. 
Unconsol. Laws§§ 6251-87). One of ESDC~s 
primary roles is to foster revitalization of distressed 
areas by eliminating blight and facilitating 
industrial, residential and civic projects, Among 
ESDC's important revitalization tools is its power 
of eminent domain. See N.Y. Unconsol. Laws§§ 
6254-55, 6263. 

Under the UDC Act, ESDC is authorized to 
carry out sp~cified types of projects, including Land 
Use Improvement Projects and Civic Projects. The 
UDC Act defines a Land Use Improvement Project 
as a "plan or undertaking for clearance, replanning, 
reconstruction and rehabilitation ... of a 
substandard and insanitary area, and for 
recreationaJ or other faGilities incidental or 
attendant thereto .... " Id. §§ 6253(6)(c) and 6260(c). 
A Civic Project is defined as a "project ... designed 
and intended for the purpose of providing facilities 

6 A-2567, A-2571. 
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for educational, cultural, recreational, community, 
municipal, public service or other civic purposes." 
Id. § 6253(6)(d) (emphasis added). Unlike a Land 
Use Improvement Project, a Civic Project is not 
predicated upon a deterip.ination by ESDC that the 
area is "substandard or insanitary." 

To exercise its power of eminent domain, 
ESDC must comply with New York's Eminent 
Domain Procedure Law (''EDPL"), which 
establishes comprehensive procedures for extensive 
up-front public review· and input followed by 
judicial review. Under the EDPL, a condemning 
authority must first not~ce and conduct a public 
hearing to solicit public comment on the proposed 
project. EDPL § 201; see a°lso EDPL §§ 202-203. 
The condemning authority must then issue and 
publish its "determination and findings" specifying,. 
among other things, "the public use, benefit or 
purpose to be served by the proposed public 
project." EDPL § 204(A), (B)(l). 

Any "aggrieved" person may challenge the 
determination and findings by filing a petition 
directly in the Appellate Division of State Supreme 
Court. EDPL §§ 207(A), (B), 208. The Appellate 
Division ·"shall either confirm or reject the 

_ condemnor's determination ancffindings" after 
reviewing the record and considering the public 
use, benefit or purpose to be served by the project, 
the constitutionality of the proposed taking, 'the 
statutory authority of the condemnor to acquire the 
property, and the condemner's compliance with the 
EDPL and New York State's Environmental 
Conserv1;ttion Law. EDPL § 207(C). Upon the 
acquisition of property by eminent domain, the 
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property owner is entitled to receive just 
compensation, which is determined in an 
adversarial proceeding. See EDPL Art. 5. 

The EDPL's procedures have been held to 
satisfy due process requirements. See Brody v. 
Vill. of Port Chester, 434 F.3d 121,134-36 (2d Cir. 
2005); Goldstein v. Pataki, 516 F.3d 50, 55 (2d.Cir.), 
cert. den., 128 S. Ct. 2964 (2008). 

C. The Public Process For The Project 
Conducted By The City Of New York And 
ESDC 

The public process for the Project was 
extensive and spanned over four years. It began 
when the New York City Planning Commission 
("CPC") first considered rezoning 35 acres of West 
Harlem, including the 17-acre Project Site (the 
"Rezoning"). This triggered an extensive public 
review pursuant to the City's Uniform Land Use 
Review Pro.cedure ("ULURP''),. CPO considered the 
potential environmental impacts of the Rezoning in 
an Environmental Impact Statement ("EIS1'), which 
evaluated nine alternatives to the Project. 7 A draft 
EIS was published for public review, comment and 
hearings before being revised as a Final EIS 
("FEIS1'). 

On November 26, 2007, CPC approved the' 
Rezoning for the Project to faGilitate the 
construction of "modern, state-of-the-art 
educational and research facilities" in the context 
of "a new urban campus environment" that will be 
"integrated with the urban grid, with all streets 

7 A-158 (FEIS, Chapter 24, Alternatives). 
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remaining open to the public ... and a new open 
space network open to University-affiliated 
personnel and the general public alike."8 CPC 
further found that Columbia "is a major 
educational institution and center of state-of-the
art research in the sciences and humanities, and 
makes a valuable contribution to the intellectual, 
scientific- and cultural life of the City."9 

Based on a careful review, CPC concluded 
that "the open space network, Central Below-Grade 
Service Area, and other bep.eficial features of the 
Columbia proposal" may require the use of eminent 
domain, 10 and that the exercise of eminent domain 
"would serve a public purpose insofar as it would 
allow for realization of the public benefits of the 
Columbia proposal."11 

After the City Council approved the 
Rezoning on December 19,.2007, ESDC adopted a 
proposed General Project Plan ("GPP") for the 
Project as both a Land Use Improvement Project 
and a Civic Project on July 17, 2008. The GPP, 
together with the Rezoning, would allow the 
development of a Columbia campus that would 
include ~c·ademic and research facilities, 
university-related housing, more than two acres of 
publicly accessible open space and street-level uses 

8 A-2081. 

9 A-2079. 

10 A-2090. 

11 A-2093. 
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that will transform the Project Site into a vibrant, 
attractive urban streetscape.12 

ESDC solicited public comment on the GPP 
and its proposed use of emine.nt domain in 
connection with the Project. ESDC held a duly
noticed public hearing on September 2 and 4, 2008. 
In connection with the hearing notice, ESDC made 
available copies of the GPP, the FEIS and the two 
neighborhood conditions reports separately 
prepared by ESDC's consultants, AKRF and Earth 
Tech. (ES])C hired Earth Tech to conduct an 
independent neighborhood conditions study after 
being criticized for engaging AKRF, which had 
performed work for Columbia on matters relating 
to the Project Site.) Each of those two consultants 
photographed and conducted detailed inspections 
and assessments of each of the lots in the Project 
Site, documenting physical and structural 
conditions, health and safety concerns, vacancy 
rates, site utilization, property ownership, building 
code violations, environmental hazards and crime 
data. 13 The public hearing was well attended and 
98 attendees, including Petitioners and their 
counsel, spoke about the Project.14 

During the public comment period, 
Petitioners submitted two legal memoranda and. 
more than 10,000 pages of materials.15 They 

12 A-3063; A-2585, A-2587 and A-2591 (GPP, Exs. C, D & F). 

13 A-1142-43; A-996-97. 

14 A-990-1132, A-Ii33-1414, A-1415-1706, A-1135, A-1192-96, 
A-1417, A-1418, A-1420, A-1483-99, A-1569-79. 

15 A-1732-56, A-1757-70, A-1,771. 
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focused much of their comments on critiquing the 
FEIS arid neighborhood condition reports that 
served as the factual underpinning for ESDC's 
proposed finding, set forth in the draft GPP, that 
the Project Site is a substandard and insanitary 
·area. Petitioners even submitted their own "No 
Blight" study utilizing the extensive documentation 
provided .by ESDC and their own investigation of 
site conditions. ESDC subsequently prepared a 75-
page document entitled "Response to Comments" 
that addressed the comments received from 
Petitioners and others and prepared a GPP that 
was modified in certain respects in response to 
public comment.16 

Petitioners and their counsel made 
additional and extensive comments at the 
December 18, 2008 meeting at which ESDC's 
Directors affirmed the revised GPP.17 The revised 
GPP, like the draft GPP, made the findings to 
approve the Project as a Land Use Improvement 
Project and as a Civic Project under the UDC Act. 18 
At the same meeting, ESDC's Directors approved 
ESDC's 83-page New York State Environmental 
Quality Review ("SEQRA'') Statement of Fi;ndings 
and made its Determination and Findings pursuant 
to EDPL § 204.19 

16 A-2868-2942. 

17 A-3145-3255. 

18 A-2574-A-2579 

19 A-3231 and A-3231. In accordance with Rule 15.2 of this 
Court, ESDC objects to Petitioner$' repeated statements that 
the there is no comprehensive or integrated plan for the 
Project. See, e.g., Pet. 2, 3, 25. 
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D. The Freedom Of Information Law 
Litigation 

Both before and during the EDPL process, 
Petitioners served numerous .Freedom of 
Information.Law ("FOIL") requests on ESDC and 
other agencies seeking Project-related documents.20 

In response, ESDC turned over about 8,000 pages 
of material. ESDC did not withhold any of the 
documents that formed part of the administrative 
record, including the GPP (as initially adopted for 
public comment by ESDC), the FEIS and the AKRF 
and Earth Tech neighborhood conditions studies. 
All of those documents were i:n the public domain 
during the EDPL public comment period.21 

In connection with some of their FOIL 
requests, Petitioners filed N.Y. Civil Procedure Law 
and Rules Article 78 proceedings requesting orders 
directing. ESDC to disclose documents withheld 
under FOIL exemption1?. The Supreme Court for 
New York County ordered ESDC to make a further 
production, and the Appellate Division affirmed in 
part. See Tuck-It-Away Assocs., L.P. v. ESDC, 54 
A.D.3d 154 (1st Dep't 2008). With respect to seven 
documents, ESDC successfully sought leave to 
appeal the disclosure order to the New York Court 
of Appeals. The Court of Appeals ultimately 
affirmed. The Court of Appeals did not hold that 
ESDC improperly categorized any of the documents 

zo A-1734. 

21 A-996-97; A-1142-43, A-1426-27. 

12 

0 

0 

0 



0 

0 

0 

as exempt from disclosure under FOIL.22 Rather, 
the Court upheld the disclosure order on the basis 
that ESDC had not sufficiently articulated a 
particularized reason for denying disclosure of 
these documents prior to the commencement of the 
FOIL litigation. 

Here, as explained below, the Court of 
Appeals expressly held that Petitioners failed to 
demonstrate that any of the documents withheld 
under FOIL were material to this matter.23 

E. Petitioners' Claims And The Decisions 
Below 

Petitioners own four self-storage facilities 
and two gas stations within the Project Site. They 
challenged the Project on multiple grounds in the 
Appellate Division. Petitioners claimed that the 
proposed condemnations will not serve a public 
purpose, that ESDC's finding that the Project Site 
is blighted was made in pad faith and on the basis 
of an unconstitutionally vague statute, and that the 
Project serves only the private interests of 
Columbia. Petitioners also asserted that their due 
process rights were violated by ESDC's closing of 
the administrative record before some of their 
FOIL lawsuits were resolved. 

On December 3, 2009, the Appellate Division 
granted the Petitions and annulled ESDC's 
Determination and Find1ngs. A two-judge plurality 

22 See West Harlem Bus. Group v. ESDC, 13 N.Y.3d 882, 884-
85 (2009); Pet. 9a-10a. 

23 Pet. 30a-3la. 
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conducted a de novo review of ESDC's blight 
findings and concluded that the Project lacked a 
public purpose. These two judges also held that the 
UDC Act's authorization of eminent domain for 
Civic Projects serving "educational" purposes did 
not extend to projects involving private, non-profit 
educational institutions such as Columbia. A third 
judge, who concurred in the result, concluded that 
Petitioners' due process rights were violated when 
ESDC closed the administrative record before ail 
appeals in the FOIL litigations had been heard and 
decided. 

Two judges dissented, concluding that (1) 
Petiti9ners' objections to ESDC's Determination 
and Findings merely presented a "difference of 
opinion" as to the conclusions to be drawn from the 
evidence, in which event the courts should defer to 
the agency; (2) ESDC did not exceed its statutory 
authority under the UDC Act in designating the 
Project a "land use improvement project" and a 
"civic project"; (3) ESDC's finding that the Project 
will serve a public. purpose was neither irrational 
nor baseless; and (4) there was no basis for 
Petitioners' contention that ESDC closed the record 
prematurely. 

On June 24, 2010, the Court of Appeals 
unanimously·reversed the Appellate Division's 
decision. The Court held that the Project would 
serve two separate public pm~poses - remediation of 
blight and advancement of education.24 

24 One judge concurred in the result, agreeing that the Project 
should be sustained as a Land Use Improvement Project to 
remediate blight, and that Petitioners' due process rights :were 
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The Court of Appeals first upheld ESDC's 
determination that the Project will rehabilitate a 
blighted area by replacing dilapidated buildings 
with modern buildings and creating much~needed 
publicly-accessible open space. Based on its review 
of the extensive administrative record, the.Court 
concluded that "ther~ is record support -
'extensively documented_photographically and 
otherwise on a lot-by-lot basis' -for· ESDC's 
determination that the Project Site was blighted."25 

The Court also found that ESDC utilized "objective 
data ... in its findings of blight."26 More 
specifically, "ESDC considered a wide range of 
factors including the physical, economic, 
engineering and environmental conditions at the 
Project site. Its decision was not based on any one 
of these factors, but on the Project site conditions 
as a whole."27 

The Court of Appeals rejected Petitioners' 
allegations that ESDC acted "in 'bad faith' and 
with pretext when it concluded that the Project Site 
was blighted."28 The Court stressed that ESDC's 
findings were based on "objective data,"29 citing 
three independent studies in the record which 
documented the blighted physical conditions in the 

not violated by the closure of the administrative record before 
completion of the FOIL litigation. Pet. 32a-34a. 
25 Pet. 19a (citation omitted). 

26 Pet. 19a. 

27 Id. 

28 Pet. 20a. 

29 Pet. 19a. 
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area, the first of which was prepared at a time 
when Columbia was only beginning to purchase 
property there. 

The Court of Appeals further held that the 
statutory term "substandard or insanitary area" 
should not be deemed void for vagueness. The 
Court held that "it is not necessary that the degree 
of deterioration or precise percentage of 
obsolescence or mathematical measurement of 
other factors be arrived at with precision (Yonkers 
Cmty. Dev. Agency, 37 N.Y.2d [478] at 484)."30 The 
Court also· pointed out that the U.S. Supreme 
Court, in Berman v. Parker, 348 U.S. 26, 33--34 . ' 

(1954), "held that blight is an elastic concept that 
does not call for an inflexible, one-size-fits-all 
definition."31 

The Court of Appeals also held that the 
Project independently qualifies as a Civic Project 
under the UDC Act because its purpose "is 
unquestionably to promote education and academic 
research while providing public benefits to the local 
community."32 In so ruling, it rejected Petitioners' 
contention that the UDC Act limits a proposed 
educational project to public educational 
institutions. The Court also held that New York 
has long recognized "that schools, both public and 

30 Pet. 21a (internal quotation omitted). 

31 Pet. 22a (citing Berman v. Parker, 348 U.S. 26, 33-34 
(1954)). 

32 Pet. 26a. 
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private, 'serve the public's welfare and morals,"'33 

and it stressed that education is an "indisputably 
public purpose" and that "education. and the 
expansion of knowledge are pivotal government 
interests."34 Moreover, the Court noted that, 
because Columbia is a non-profit educational 
institution, "the concern that a private enterprise 
will be profiting through eminent dom~in is not 
present." 35• And it explained that the Project will 
''bestow numerous other significant civic benefits to 
the public," including the creation of "two acres of 
publicly accessible open space," upgrades in transit 
infrastructure, and the creation of 14,000 
construction jobs and 6,000 permanent jobs.36 

Finally, the Court of Appeals rejected 
Petitioners' claim that -their due process rights 
were violated. The Court held that Petitioners had 
a meaningful opportunity to be heard because they 
had had "unfettered access" to the documents that 
formed the basis for ESDC's decision and· had fully 
participated in the public process. The Court also 
ruled that Petitioners failed to establish that any of 
the documents at issue in the FOIL litigation 
(which are not in the record in this case, but which 
the Court of Appeals had examined) was material 
to ESDC's eminent domain determination. 

33 Pet. 26a (quoting Cornell Univ. v. Bagnardi, 68 'N.Y.2d 583, 
593 (1986)). 
34 Pet. 26a. 

35 Pet. 26a. 

36 Pet. 3a-4a, 26a-27a. 
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REASONS FOR DENYING THE PETITION 

POINT I 

THE "PUBLIC USE" ISSUE PRESENTED IN THE 
PETITION DOES NOT WARRANT THIS COURT'S REVIEW 

A. The Court Of Appeals, Decision Raises 
No Important Issue Warranting Review 

Petitioners argue that this case raises the. 
question "whether Kela controls whenever courts 
are confronted with evidence of impermissible 
governmental favoritism and pretext in an eminent 
domain proceeding."37 In fact, this case does not 
raise that question. The Court of Appeals never 
suggested that the issue of pretext was irrelevant 
to this case, and it examined Petitioners' claims of 
bad faith and pretext and rejected them on the 
merits, holding that Petitioners' pretext claim was 
'~unsubstantiated by the record." The Court 
concluded that Petitioners had failed. to make out a 
plausible claim of pretext, giv:en (1) the 
overwhelmi~g evidence in the administrative 
record supporting ESDC's determination that the 
Project Site was blighted, (2) ESDC's undisputed 
determination that the Project advances 
educational purposes, and (3) Petitioners' _failure to 
substantiate their allegations of bad faith and 
pretext. 

Petitioners contend, hqwever, that "the 
instant case presents such a clear example of the 

37 Pet. 18. 
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sort of bad faith, pretext, and favoritism toward.a 
pre-determined beneficiary that one could only 
conclude ... that 'a private purpose was afoot."'38 In 
so arguing, Petitioners merely challenge the Court 
of Appeals' conclusion in this particular case that 
the record supports ESDC's co.nclusion that the 
Project Site suffers from longstanding deteriorated 
conditions and that Petitioners had failed to 
substantiate their conclusory allegations of bad 
faith and pretext. That factbound determination 
raises no issue warranting review by this Court.39 

Moreover, the Court of Appeals properly 
rejected Petitioners' claims of bad faith and pretext. 
In particular, the Court of Appeals rejectec;l 
Petitioners' contention that ESDC's finding that 
the Project Site was blighted was tainted by 
ESDC's use of AKR]'., a consultant that had 
previ0usly worked for Columbia.40 The Cou.rt of 
Appeals noted that, as a measure of caution and in 
response to criticism of its use of that consultant, 
ESDC engaged a second. consulting firm, Earth 
Tech, which had no prior relationship to Columbia 
and which conducted an independent review and 
also arrived at the conclusion that the Project Site 
was blighted.41 The Court further determined that, 

38 Pet. 18. (quoting Kelo u. City of New London, 545 U.S. 469, 
487 (2005) ("Kelo")). 
39 Sup. Ct. Rule 10; NLRB u. Hendricks County Rural Elec. 
Membership Corp., 454 U.S. 170, 176 n.8 (1981) (improvident 
grant of cross-petition that presented "primarily a question of 
fact/' "which does not merit Court review"). 
40 Pet. 20a. 

41 Pet. 20a. 
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"[c]ontrary to petitioners' assertions, Earth Tech 
did not merely review and rubber stamp AKRF's 
study, but conducted its own independent research 
and gathered separate data and photographs of the 
area before arriving at its own conclusions."42 

Earth Tech's analysis strongly supported ESDC's 
blight finding; as the Court explained, Earth Tech 
"determined that since 1961 there was a dearth of 
new construction in the area ... [and] enumerated 
the extensive building code violations in the area 
and the chronic problems that the buildings had 
with water·infiltration."43 Earth Tech also "found 
that many of the buildings in the Project site had 
deter-iorated facades and that several of the 
buildings had been sealed by the New York City 
Fire Department becaus~ of unsafe conditions."44 In 
sum, Earth Tech concluded that the neighborhood 
conditions created "'a blighted and discouraging 
impact on the surrounding community."'45 

The ·Court of Appeals also rejected, as 
unsupported by the record, Petitioners' contention 
that Columbia was responsibie for the blight in the 

42 Pet. 20a. 

43 Pet. lla. 

44 The amicus brief filed by Senator Perkins incorrectly states 
on page 2 that ESDC "determined" that Petitioners' properties 
were "well-maintained:" In fact, Petitioner Tuck-It-Away 
owned one building that had to be eyacuated to avoid 
imminent collapse, and, its four parcels, taken together, had 
more than three times the average number of building 
violations as the parcels acquired by Columbia over the 
previous several years. Pet. lla. 
45 Pet. lla (quoting the Earth Tech report). 
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area by purchasing buildings and allowing them to 
fall into disrepair. The Court of Appeals noted that 
in 2003, when Columbia was just beginning to 
acquire property in the neighborhood, another 
study conducted by a different consultant-, 
Urbitran, retained by a different agency 
"unequivocally concluded that there was 'ample 
evidence of deterioration of the building stock in 
the study area' and that 'substandard and 
unsanitary conditions were detected in the area."'46 

In sum, the Court of Appeals correctly 
concluded that the record amply supports ESDC's 
blight finding and cont9-ins no support for 
Petitioners' allegations of bad faith. 

Petitioners assert that their allegations of 
pretext are supported by an ambiguous e-mail 
written by an ESDC staff attorney who had no role 
in the Project or its approval.47 Although thee
mail was not part of the record below, it was before 
the Court of Appeals in conne¢tion with Petit1oners' 
FOIL proceeding. The Court considered the e-mail, 
as evidenced by an exchange that took place during 
oral argument. When Petitioners' counsel read 
from the e-mail, one judge commented, "yo't;t're not 
really saying that this transfor_ms the case? It's the 
same case with or without that document, isn't 
it?"48 

46 Pet. 23a. 

47 Pet. 96a. 

48 http://www.nycourts.gov/ctapps/ arguments/2010/J unl 0 
/JunlO_OA.htm at 31:48-32:45 (video of Court of Appeals 
argum~nt): 
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The Court of Appeals recognized that 
ambiguous, subjective musings of a staff attorney 
not working on a project are immaterial. Where, as 
here, the objective record demonstrates that the 

I 

proposed condemnation will further numerous, 
substantial public purposes, an email authored by 
an agency employee not involved in the 
condemnation could not negate the objective public 
purposes served by the project. A contrary rule of 
law would encourage harmful fishing expeditions 
into the multi-faceted subjective motivations of 
staff and public officials. Cf. Edwards v. Aguillard, 
482 U.S. 578, 636-37 (1987) ($calia, J., dissenting) 
("[W]hile it i_s possible to discern the objective 
'purpose' of a statute (i.e., the-public good at which 
its provisions appear to be ;directed), ... discerning 
the subjective motivation of [a legislative body] is 
... almost always an impossible task."). 

B. The Court Of Appeals' Decision Is 
Consistent With Kelo 

Petitioners, joined by its amici, raise a 
broadside challenge to the Court of Appeals' 
employment of a deferential standard of review to 
determine whether the proposed condemnation in 
this case advances a public use. The Court of 
Appeals dtd not err in doing so. As this Court 
reaffirmed in Kela, "public use jurisprudence has 
wisely ... afforded legislatures broad latitude in 
determining what public needs justify the use of 
the takings power." 545 U.S. at 483. Because 
"[t]he role of the judiciary in determining whether 
that power is being exercised for a public purpos~ is 
an extremely narrow one," Berman, 348 U.S. at 32, 
a court should not "substitute its judgment for a 
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legislature's judgment as to what constitutes a 
public use 'unless the use be palpably without 
reasonable foundation."' Hawaii Haus. Auth. v. 
Midkiff; 467 U.S. 229, 241 (1984) (quoting United 
States v. Gettysburg Elec. Ry., 160 U.S. 66~, 680 
(18~6)). 

Petitioner$ criticize the Court of Appeals for 
not citing Kelo and for expressly deciding this case 
under the New York Constitution rather than the 
federal Con.stitution. The Court of Appeals may 
have assumed, however, that the "public use" 
requirement of Art. I,§ 1(a) of the New York 
Constitution was at least as protective of property 
rights as the analogous provision of the Fifth 
Amendment of the U.S. Constitution, and thus may 
have found it unnecessary expressly to address the 
federal question. See In re Goldstein v. New York 
State Urban Dev. Corp., 13 N.Y.3d 511, 550-51 
(2010) (Smith, J., q.issenting) (noting that Court of 
Appeals avoided holding that the private property 
protections of New York. Constitution's public use 
provision are limited to those of the federal 
constitutional clause). 

Petitioners argue that the Court of Appeals 
should have applied "the lengthy list of procedural 
safeguards" upon which Justice Kennedy 
purportedly "conditioned his tie-breaking 
concurrence" in Kelo. 49 Petitioners misread Justice 
Kennedy's opinion. Justice Kennedy "join[ed] the 
opinion for the Court and add[ed] ... further 
observations," commenting on the factual details in 

49 Pet. 18. 
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New London's economic development plan.50 He 
also reaffirmed the deferential standard of review 
set forth in this Court's prior jurisprudence.51 

Moreover, nothing in a'ny of the opinions in 
Kela suggests - as Petitioners contend - that the 
government is required by the Constitution to send 
out a "request for proposals" when it is considering 
an exercise of eminent domain that would, in and of 
itself, advance a public purpose.52 As even the 
dissent in Kelo agreed, where the p·roposed taking 
will eradicate longstanding blight, as is the case 
here, a public purpose would be achieved directly 
when the "harmful use" is eliminated.53 

Here, the condemnation of Petitioners' 
properties will not only eliminate a "harmful use," 
it will also promote higher education.54 The Court 

50 545 U.S. at 491-93. 

51 Id. at 490-91. 

52 Petitioners suggest that the Project escaped me::iningful 
public scrutiny because ESDC did not initiate a competitive 
bidding process and because Columbia agreed to pay for the 
costs of the Plan. Pet. 23-24. There can be no serious 
contention that public scrutiny and accountability were 
lacking in this case. Many public entities in the City and 
State of New York had input into the proposed, cond~mnation 
decision, as did the general public. The CPC and ESDC 
obtained information from the public using the alternative 
means of holding hearings and public comment periods under 
SEQRA, ULURP and the EDPL. ESDC approved the Project 
only after years of planning and after public notice, comment 
discussion and the City's Rezoning. 

53 Kelo, 545·u.s. at 500. 

54 Pet. 26a. 
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of Appeals recognized that higher education, 
academic research and expansion of knowledge are 
"pivotal government interests" which "serve the 
public's welfare and morals" and that "[t]he 
indisputably public purpose of education is 
particularly vital for New Yor~ City and tp.e State 
to maintain their respective statuses as global 
cente;rs of higher education and research."55 Thus, 
as an independent ground for its decision, the 
Court of Appeals concluded that the Project is a 
valid exercise of eminent domain because "the 
purpose of the Project is unquestionably to promote 
education and academic.research while providing 
public benefits to the local community."56 

Petitioners do not explain how their claim ·of 
pretext - which challenges the propriety of 
ESDC's blight determination - couid undermine 
that conclusion, given that no finding of blight is 
necessary for approval of a Civic Project to advance 
education.57 Indeed, Petitioners do not deny that 
the Project facilities will be used for educational 
purposes by Columbia, a non-profit university.58 

Moreover, it could hardly be impermissible -
or considered to be pretextual - for the government 

ss Id. 

56 Id. 

57 Seep. 6-7, supra, p. 33-34, infra. 
58 Petitioners did not challenge the constitutionality of the 
UDC Act pertaining to Civic Projects. Pet. 27a n.9. Yet, as 
noted by the Court of Appeals, the Project's status a,s an 
educational project provides an ·alternate basis for ESDC's 
public use determination independent of ESDC's blight 
finding. 

25 



to exercise eminent domain for the purpose of 
advancing education merely because the 
government knows - and, indeed, publicizes - in 
advance which educational institution will 
construct educational facilities on the acquired 
property. To so hold would effectively invalidate 
many well-settled uses of eminent domain to 
advance a public purpose through the 
instrumentality of a private party, including the 
grants of rights-of-way to railroads and utility 
companies so that the public may receive vital 
services. Nothing in Kelo suggests that the Court's 
concern about the use of eminent domain for a 
purely "private purpose" (545.U.-S. at 487) reaches 
so far as to require the government to be unaware 
of the identity of any private beneficiary when the 
government authorizes the exercise of eminent 
domain for a public benefit. See Kela, 545 U.S. at 
482 (reaffirming ruling in Midkiff, 467 U.S. at 244, 
that a taking does not violate public use 
requirement merely because private parties 
ultimately receive the property, as '"it is only the 
taking's purpose, and not its mechanics,' ... that 
matters in determining public use"). 

C There Is No Conflict Among The Lower 
Courts That Warrants This Court's 
Review 

Petitioners argue that "no consensus yet 
exists among the lower courts regarding whether 
Kelo's pretext analysis should apply to all eminent 
domain takings or only to those asserting economic 
development as ·a public purpose."59 Whether or 

59 Pet. 26. 
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not there is such uncertainty in some lower courts, 
it is of no moment here, because the Court of 
Appeals never suggested that pretext was 
irrelevant in this case, where the condemnation is 
·for the purposes of remediating blight and 
advancing education, not economic development as 
understood in Kelo. The Court of Appeals squarely 
considered Petitioners' contention that "ESDC 
acted in 'bad faith' and with pretext when it arrived 
at its determination"60 and.rejected that argument 
as unsupported by the record.61 That factbound 
conclusion does not warrant this Court's review. 

Because the Court of Appeals reached the 
pretext issue on the merits and held Petitioners' 
pretext allegations to be devoid of record support, 
the legal"issue supposedly in disarray in the lower 
courts -whether the "mere pretext" doctrine 
applies outside the context of using eminent 
domain to foster eco·nomic development - would not 
affect the outcome of this lawsuit. If this Court 
were to hold that the "mere pretext" doctrine 
should be limited to economic-development takings, 
then the judgment of the Court of Appeals would be 
affirmed because the public purposes in this case 
are blight eradication and the construction of 
educational facilities. Yet if the Court were to hold 
that the "mere pretext" doctrine should. apply in all 
eminent domain cases, then the judgment of the 
Court of Appeals would similarly be affirmed 
because the Court of Appeals has already 

60 Pet. 20a. 

61 See pp. 15, 21, supra. 
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determined, based on its review of the voluminous 
record of proceedings before the CPC and ESDC, 
that there is no factual basis for Petitioners' 
"pretext" ailegations in this case. Thus, the legal 
issue supposedly in disarray in the lower courts is 
not presented here and could not warrant granting 
the certiorari petition. 

In any event, the Petition cites only a 
handful of cases to establish a supposed conflict in 
the scope of "pretext" review after Kelo. The fact 
that the Petition cites so few cases suggests that 
whatever conflict may exist is limited in nature and 
would benefit from further "p.ercolation" in the 
lower courts. Since so few cases are cited as even 
having addressed the issue of pretext after Kelo, it 
is evident that the issue of pretext has hot been 
thoroughly explored by the lower courts, and 
review by this Court would be premature. 
Moreover, as explained below, the very cases cited 
by Petitioii~rs demonstrate that there is no 
substantial conflict among the lower courts. 

Petitioners rely on Franco v. National 
Capital Revitalization Corp., 930 A.2d 160- (D.C. 
2007), where the D.C. Cqurt of Appeals reversed 
the trial court's striking of a public use defense to a 
condemnation. There, a draft bill authorizing the 
condemnation "did not explain why the properties 
were 'necessary' or to what 'public use' they would 
be devoted." Franco, 930 A.2d at 163. The District 
of Columbia Council later passed a bill approving 
the condemnation, but the final bill included 
findings that were neither in the draft bill nor were 
the subject of a public hearing. Those findings 
asserted in conclusory fashion that the properties 
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were part of a complex that was "a blighting factor" 
in the nearby communities. Id. There was no 
record that supported this legislative "finding," and 
no opportunity for the public to contest the finding. 

Mr. Franco challenged the taking of his 
property by asserting that the stated public 
purpose was pretextual. Concluding that Mr. 
Franco had properly pled a pretext claim, the Court 
of Appeals stated that while the ''legislation recites 
that NCRC [the condemning agency] had 'advised 
the Council that the Skyland Shopping Center is 
blighted,' .. according to Mr. Franco, NCRC 
admitted that it had made no such finding." kl. at 
171. 

The Franco decision does not conflict with 
the decision below. The court in Franco rejected 
the trial court's conclusion that, "once the 
legislature has declared that there is a public 
purpose for a condemnation, an owner is foreclosed 
as a matter of law from demonstrating that the 
stated reason is a pretext," and thus allowed the 
plaintiff to make his case on remand. 930 A.2d at 
168. The Court of Appeals in this case suggested 
nothing to the contrary; indeed it reviewed the 
merits of Petitioners' allegations of pretext. 
Moreover, the Franco court, like the court below in 
this case, recognized that litigation of a pretext 
claim is properly limited to review of the objective 
record underlying a public use determination: "if 
the record discloses ... that the taking will serve 'an 
overriding public purpose' and that the proposed 
development 'will provide substantial benefits to 
the public,' the courts must defer to the judgment 
of the legislature." Id. at 174. Franco also noted -
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consistent with the Court of Appeals' decision in 
this case·- that the Kela court did not suggest a 
taking will_per se fail the public use requirement 
whenever "the identities of the benefiting private 
parties were known before the taking was 
authorized by the l~gislature." Id. at 175. 

The Hawaii Supreme Court's decision in 
County of Hawai'i v. C & J Coupe Family Ltd. 
Partnership, 119 Haw. 352, 198 P.3d 615 (2008), is 
very similar. In that case, the lower court had 
initially rej_ected the condemnation after concluding 
that the County by resolution had illegally 
delegated its power of eminent domain through an 
agreement with a private developer. 198 P.3d at 
644 n.34. Based on that agreement, the Court 
concluded that the project w.ould not serve a public 
purpose. Id. After the County approved an 
amended resolution, which deleted any reference to 
the development agreement, the lower court found. 
that the same project would serve a public purpose. 
Id. at 646. A divided Supreme Court of Hawaii 

reversed, finding that the lower court based its 
finding not on a review of the objective data in the 
record, but merely on the stated public purpose in 
the County's resolution. Id. This was error, the 
court ruled, because the trial court was obligated to 
consider the plaintiffs claim of pretext 
notwithstanding the resolution's assertion of a 
public purpose. Id. at 647. No such error is 
present here, where the Court of Appeals 
considered (and rejected) Petitioners' pretext claim 
on the merits. • 

The additional cases cited by Petitioners also 
do not conflict with the decision below. In Rhode 
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Island Economic Development Corp. v. The Parking 
Co., L.P., 892 A.2d 87 (R.I. 2006), the condemning 
authority already had a lease on and an option to 
purchase the property it sought to condemn. The 
record before th~ court indicated that the parties 
could not agree on a price fo;r the purchase of the 
property and the condemnation was merely an 
effort to avoid further negotiations and to increase 
revenue for the government authority. The court 
stressed, however, that "it is not for t4is Court to 
question whether a taking .... will accomplish its 
intended goals because the [C]onstitution is 
satisfied ·if the Legislature 'rationally could have 
believed that the [enactment] would promote its 
objective."' Id. at 103 (quoting Midkiff). This 
deferential standard of review does not conflict 
with the .Court of Appeals decision below. 

In Middletown Twp. v. Lands of Stone, 595 
Pa. 607, 939 A.2d 331 (2007), the Township sought 
to acquire property under a statute that authorized 
the use of eminent domain for recreational 
purposes; yet there was no evidence in the record 
that the Township planned any such recreational 
project, only that it had considered "various 
recreational options." Rather, the record showed 
that the Township decided to acquire the property 
to preserve open space and prevent development, 
purposes for which it had no authority to condemn 
property. 'Thus, the record objectively showed that 
the condemnation was not intended to accomplish 
its stated objective, which was a mere pretext. The 
opposite is true here; as the Court of Appeals 
explained, the record amply supports ESDC's 
conclusions that the condemnation was properly 
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authorized to remediate blight and to advance 
ed:ucation. 

POINT II 

THE PROCEDURAL DUE PROCESS ISSUE 
PRESENTED IN THE PETITION DOES NOT 

WARRANT THIS COURT'S REVIEW 

The Court of Appeals correctly held that 
Petitioners' due process rights were not violated 
when ESDC closed the administrative record 
pursuant to the EDPL before.the FOIL requests 
made by the-Tuck-It-Away Petitioners were 
resolved. That narrow conclusion does not 
warrant this Court's review. 

A. Petitioners Do Not Present Any 
Important Legal Issue Warranting-This 
Court's Review 

Petitioners do not argue that New York's 
EDPL is unconstitutional on its face or inherently 
denies property owners a fair opportunity to be 
heard on the question whether a proposed 
condemnation is for "public use." The Second 
Circuit has upheld, after Kelo, the EDPL 
procedures against a due process challenge, 
observing that the EDPL gives property owners a 
fair opportunity to be -heard on the issue of public 
use before property is taken. See Brody v .. Village 
of Port Chester, 434 F.3d at 135-36; Goldstein v. 
Pataki, 488 F. Supp.2d 254, 272 (E.D.N.Y. 2007), 
aff'd, 516 F.3d 50, 55 (2d Cir.), cert. denied, 128 S. 
Ct. 2964 (2008). Petitioners do not challenge those 
decisions; they do not argue, for example, that the 
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Due Process Clause requires discovery or full trial
type proceedings in a challenge to a "public use" 
determination. 

. Rather, Petitioners argue that, in this 
particular case, they were denied due proc~ss 
because ESDC did not hold open the administrative 
record until final completion of their FOIL 
litigation. But even then, Petitioners do not 
contend that the Court of Appeals applied the 
wrong test for due process or failed to assign the 
correct weight to their interest in the due process 
balance. Indeed, the Court of Appeals' decision 
applied the same legal standard - that a 
condemnee be provided with an opportunity, to be 
heard in .a meaningful manner at a meaningful 
time - that the Petition urges upon this Court.62 

See Mathews v. Eldridge, 424 U.S. 319, 332 (1976). 
This legal standard is not in dispute by any party, 
nor is there any question that it was applied by the 
Court of Appeals. In short, Petitioners are really 
challenging the Court of Appeals' decision that they 
received due process in this particular case. That 
is not a basis for this Court's review,63 

Furthermore, this case would not be an 
appropriate vehicle for consideration of any-due 
process issue. Petitioners' challenge to ESDC's 
determination that the Project was an appropriate 
"Civic Project" for educational purposes rested 

62 P.et. 33. 

63 See Sup. Ct. R. 10 (certiorari is "rarely granted" when the 
petition asserts "the misapplication of a prpperly stated rule of 
law"). 
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entirely on a legal argument- namely, that under 
the UDC Act, eminent domain was authorized only 
for public educational institutions. 64 The Court of 
Appeals rejected that ·contention as a matter of law, 
concluding that eminent domain could be used to 
construct facilities for non-profit educational 
institutions such as •Columbia.65 Petitioners do not 
explain how the additional documents they sought 
under FOIL could have had any bearing on that. 
issue of state law. 

B. The Public Processes Provided By The 
Eminent Domain Procedure Law Comply 
With Due Process 

As the Court of Appeals recognized, due 
process in the context of ari agency determination 
requires that the agency provide an opportunity to 
be heard in a meaningful manner at a meaningful 
time. Mathews, 424 U.S. at 332. The opportunity 
must be appropriate to the nature of the case. 
Mullane v. Cent. Hanover Trust Co., 339 U.S. 306, 
313 (1950). Thus, due _process _is not a rigid rule 
unrelated to time, place and circumstances, but 
rather a flexible concept that calls for the 
procedural protection the particular situation 
demands. Mathews, 424 U.S. at 334. 

The Court of Appeals also concluded, in 
applying the Mathews standard that, "[i]n this 
case, petitioners had an opportunity to comment on 
the proposed Project in a meaningful manner
both orally and through written submissions - and 

64 Pet. 65a. 
65 Pet. 23a-27a. 
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at a meaningful time- well before ESDC issued its 
findings and determination to acquire petitioners' 
property by eminent domain."66 The Petition does 
not identify any specific error in that decision. 
Petitioners do not dispute, for example, that ESDC 
held an extensive public hearing, that they were 
offered a:p.d took the opportunity to participate in 
that hearing, and that they submitted extensive 
comments for the record that ESDC then 
considered. 

The Court of Appeals clearly reached the 
right result here. The C~mrt explained that 
"petitioners' substantial opportunity to be heard is 
reflected in their extensive written submissions 
after the c9mpletion of the two-day public he.aring." 
In additJ.on, "prior to the ESDC determination, 
[Petitioners] had unfettered access to over 8,000 
pages of documents including, most significantly, 
the GPP (as initially adopted by ESDC), the FEIS, 
and the AKRF and Earth Tech neighborhood 
conditions studies. All of these documents were 
available to the public during the comment 
period .... "67 

As a result of Petitioners' and others' 
vigorous participation in the public •process, "ESDC 
prepared 7 5 pages of detailed responses to the 
comments received and duly considered their 
submissions before rendering its findings. and 
determination."68 Petitioners and their counsel 

66 Pet. 28a-29a. 
67 Pet. ·29a. 

68 Jd. 
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once again objected to the Project at ESDC's 
December 18, 2008 meeting where the Directors 
voted to adopt SEQRA Findings, affirm the GPP, 
and issue the Determination and Findings to 
proceed with the Project. 

Finally, review is unwarranted in light of the 
Court of Appeals' determination that the internal 
ESDC documents at issue in Petitioners' FOIL 
proceeding were not material and that Petitioners 
were not prejudiced by not obtaining them.69 

Petitioners provide no basis for this Court to 
review, much less overturn, that determination. 
Even if Petitioners were entitled to the documents 
under FOIL at the time of the hearing, a FOIL 
violation would not in and of itself establish a due 
process violation. Due process is violated only if 
Petitior:iers were deprived of an "opportunity to be 
heard 'at a meaningful time and in a meaningful 
manner."' Mathews, 424 U.S. at 333. To establish 
that a FOIL violation rose to the level of a due 
process violation, petitioners "mu.st show that the 
withholding of the [documents] caused [them] 
prejudice." Adams v. United 'States, 673 F. Supp. 
1249, 1260 (S.D.N.Y. 1987). Since the Court of 
Appeals concluded that Petitioners failed to 
demonstrate the materiality of the documents at 
issue, it properly determined that Petitioners we're 

69 Pet. 30a-3la. Moreover, Petitioners failed to seek vacatur 
of the automatic stay of disclosure when ESDC appealed the 
Appellate Divi~ion's decision. Id. Had they done so, the 
courts could have considered at an earlier juncture whether 
Petitioners would suffer harm by closure of the administrative 
record without those documents. 
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not prejudiced and correctly rejected their assertion 
that they were denied due process. 70 

CONCLUSION 

Th_e petition for a writ of certiorari should be 
denied. 
Dated: New York, N~w York 

November 11, 2010 

70 Pet. 30a-3la. 
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Executive Sun1,m.a1:y 

InKelo v. City of New London-one of the most reviled U.S. 
Supreme Court decisions in history-the Court upheld the use 
of eminent domain by governments to take someone's private 

property and give it to another for private economic development. In 
a major expansion of eminent domain power, the now-infamous Kelo 
decision marked the first time the U.S. Supreme Court approved the 
use of eminent domain for purely private development under the 
Public Use Clause of the Fifth Amendment to the U.S. Constitution, 
which traditionally had been limited to taking property for 
unambiguous public uses, such as schools or courthouses. 

In their dissents, Justices Sandra Day O'Connor 
and Clarence Thomas not only pilloried the five 
justices in the majority for this expansion of so-called 
"public use," but also predicted dire consequences 
as a result of the decision: Poor, minority and 
other historically disenfranchised and comparably 
powerless communities would be disproportionately 
hurt through eminent domain abuse. Although it is 
well documented that urban renewal projects of the 
1950s'and 1960s targeted the poor and minorities, 
some question whether such dynamics are true in 
contemporary redevelopment projects, as evidenced, 

for example, by the neighborhood at the center of the 
Kela case-a working-class area different than those 
typically envisioned as in need of"renewal." 

This research uses census data to test the 
predictions of Justices O'Connor and Thomas. It 
compares the demographic characteristics of 184 
areas targeted by eminent domain for private 
development to their surrounding communities to see 
if such areas are, in fact, more likely to be populated 
by the poor, ethnic minorities and those with lower 
levels of educational attainment. 
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Expanding "Public Use" 

In one of the most reviled decisions in recent 
history, the U.S. Supreme Court, on June 23, 

2005, upheld in Kelo v. City of New London the 
government's use of eminent domain to take 
someone's private property and give it to another 
for private economic development.1 The Kelo 
decision marked the first time the U.S. Supreme 
Court approved eminent domain for purely private 
development under the Public Use Clause of the Fifth 
Amendment to the U.S. Constitution. Traditionally, 
the power of eminent domain had been limited 
to taking property for schools, roads and other 
unambiguous public uses. •' 

The expansion of the eminent domain power 
began in earnest with the Court's 1954 decision in 
Berman v. Parker, which upheld the constitutionality 
of urban renewal, a massive effort by federal, state 
and local governments to "revitalize" urban areas 
by removing slums and eliminating blight. Before 
Berman, with some limited exceptions, private 
property could only be taken through eminent domain 
for public uses. In Berman, however, the Court 
transformed the words "public use" to mean "public 
purpose," thereby broadening the definition.2 The 
purported public purpose underlying the takings in 
Berman was the removal of blight, but slum clearance 
efforts of the 1950s and 1960s led to the demolition 
and destruction of many communities. Moreover, in 
the words of the time, urban renewal more often than 
not meant "Negro removal."3 

Over time, some state courts expanded on 
Berman and further degraded.protection for property 
owners by declaring that mere "public benefits" 
from possible increased tax revenue or hoped-for job 
creation justified the private-to-private transfer of 
property through eminent domain, regardless of a 
property's condition. Even well-maintained 1properties 
could be taken. The trend of broadening the definition 

of "public use" to "public purpose" to "public benefit" 
culminated with Kelo, in which the nation's highest 
court held that promoting economic development is a 
function of the government and provides a legitimate 
public purpose for private-to-private transfer of 
property. The Court, however, was closely divided, 
with a narrow 5-4 vote upholding eminent domain for 
private development. In a strongly worded dissent, 
Justice Sandra Day O'Connor wrote: 

Under the banner of economic development, all 

private property is now uzilnerable to being taken 

and transferred to another private owner, so 

long as it might be upgraded-i.e., given t.o an 

owner who will use it in a way that the legisla

tlf.re deems more beneficial to the public-in the 

process. To reason, as the Court does, that the 

incidental public benefits resulting from the sub

sequent ordinary use of private property render 

economic development takings ''for pziblic use" is 

to wash out any distinction between private and 

public use of property-and thereby effectively to 

delete the words ''for public zise" from the Tak

ings Clazise of the Fifth .4mendment:1 

Justice O'Connor also predicted adverse 
consequences resulting from the majority's decision: 

Any property may now be taken for the benefit of 

another private party, bu.t the fallout from this 

decision will not be random. The beneficiaries are 

likely to be those citizens with disproportionate 
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Real-World Effects 
of Eminent Domain Abuse 

Reports like these, that use averages representing 
areas from multiple cities and st9tes, can sometimes 
under-represent the real-world effects of eminent 
domain abuse. But residents in profect areas like that 
in El Paso, Texas, know all too well the shadow eminent 
domain casts. 

In March 2006, the Paso Del Norte Group (PONG) 
and the city of El Paso introduced a redevelopment plan 
that called for the use of eminent domain to redevelop 
more than 100 acres of downtown.5 The population 
in this project area is almost 100 percent minority, 56 
percent live at or below poverty and 80 percent have 
less than a high school diploma. 

The working-class are.a will be replaced, if PDNG's 
vision is realized, with upscale lofts, apartments, shops 
and entertainmentvenuesto lure•new residents, 
shoppers and tourists. Not without precedent, residents 
fear the new neighborhood will not be as affordable as 
promised.6 

In the face of mounting criticism over the project, 
Mayor John Cook announced in May 2006 that the city 
would start the plan over again and that eminent domain 
would only be used as a "Iastresort."7 In October, City 
Council members approved the plan:8 

It isn't the firsttime city officials pushed 
redevelopment on the area> "There have been 53 plans 
in the last 50 years," said Councilman Steve Ortega, a 
supporter of eminent domain for the project. "Now you 
have a business community that is ready to finance most 
of the plan, whereas [before] most of the. plan was left 
to the public sector."9 The public sector, however, will 
be in charge of conveying property to the "business 
community" from unwilling sellers. 

In December 2006, City Council voted not to 
condemn any property until November 2008, a small 
reprieve to residents. But it also means more than 300 
properties sit under the cloud of condemnation, which 
inevitably impacts day-to-day living, property values and 
any negotiations.10 

-4-

influence and power in the political 

process, including large corporations and 

development firms. As for the victims, the 

government now has license to trans/ er 

property from those with fewer resources to 

those with more. The Founders cannot have 

intended this perverse result. 11 

Justice Clarence Thomas also dissented, 
noting: "Allowing the government to take 
property solely for public purposes is bad 
enough, but extending the concept of public 
purpose to encompass any economically 
beneficial goal guarantees that these losses will 
fall disproportionately on poor communities."12 

He went on to cite the disastrous effects 
of urban redevelopment in the middle 20th 

century on minority communities, concluding, 
"Regrettably, the predictable consequence of 
the Court's decision will be to exacerbate these 
effects."13 

Urban Renewal's Legacy 

For urban affairs scholars, the predictions of 
Justices O'Connor and Thomas represent 

a familiar refrain. For years, researchers 
have noted that the trend among urban 
redevelopment strategies is to attract wealthier 
middle classes back to the inner city, typically 
resulting in the replacement of one population 
with another.14 Much of the research focuses 
on urban renewal, which generally refers to 
the set of redevelopment policies and projects 
used during the 1950s and 1960s to make 
room for downtown commercial development 
activities, more upscale residents, or both, by 
leveling ''blighted" neighborhoods and displacing 
existing populations from central-city areas.15 

Demographically, these displaced populations 
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were disproportionately ethnic or minority 
communities16 and/or low-income.17 

For example, from 1949 to 1963, urban renewal 
displaced an estimated 177,000 families and another 
66,000 individuals, most of them poor and most of 
them black.18 Unfortunately, precise numbers are 
not available, and these data have been criticized 
for their conservatism, that is, underestimating the 
proportion of African-Americans affected. But of 
what is known of the race of 118,128 of the families 
relocated from 1949 to 1963, 78 percent were non
white.19 Moreover, only 48,000 new housing units 
were constructed during the same period, and only 
20,000 of those constituted low-cost housing.20 

These residents did not acquiesce to 
displacement easily. Renewal efforts led to political 
battles in which poor and minority residents fought 
to save their neighborhoods.21 But they typically 
held little power to resist the changes befalling 
their neighborhoods, as strong political coalitions 
formed to advance an agenda ofreplacement.22 A 
number of historical studies have documented 
the role of powerful actors, such as urban mayors, 
federal officials and real estate representatives, in 
the development of post-war urban renewal and 
redevelopment, which left urban residents largely 
powerless in the process.23 

Eniinent Doniain Abuse Today 

Yet, just how relevant to today's redevelopment 
context are the comparisons to urban renewal 

made by Justices O'Connor and Thomas? Given 
the social and economic changes that have occurred 
in the United States since the post-war urban 
renewal era, does contemporary use of eminent 
domain inequitably threaten specific populations 
as it did in the 1950s and 1960s? Some might 
argue it does not; contemporary redevelopment 
projects using eminent domain are not exclusively 
set in traditional urban areas. For example, the 

"Any Property 
,,t•:, 

May Now Be Taken" 

Justic:es O'Connor and Thomas predicted that 
eminent domain abuse would fall hardest on the poor 
and minorities-as this report confirms-but they 
a'lso understood that under Keio, any property can be 
taken for private development. Indeed, neighborhoods 
affected by eminent domain are not exclusivelythose 
populated by residents who are poor, minority or less 
educated. In fact, 19 of the project areas from this 
.sample are more accurately described as white, middle
class neighborhoods.24 

Take, for example, Lake Zurich, Ill., a small 
community of about 18,000 residents. With a population 
of only 7 percent minority, 8 percent with less than a 
high school diploma and 0.3 .. percent at or below poverty, 
the project area in this community looks nothing like the 
typical project areas in this report. 

h:,)' Yet, in 2001, consultants S.B. Friedman 
! recommended that.city officials.include 36 acres. of 

downtown in a plan that allowed for the use of eminent 
domain.25 In 2004, officials adopted the plan, drawn by 

i' Chicago architect Lucien LaGrange, which called for 
i private developer McCaff!lry Interests to remake the old 

resort village's Swiss Alps-themed building~ into new 
restaurants, shops and condos.26 
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In February 2005, residents held a candlelight 
vigil to protest eminent domain.27 uls it public use?" 
asked Sarah Hudson. "I don't think so. Public use to 
me means a road orsomethirtg like that; not condos at 
half-a-million dollars."28 ·~Irs not for sale," said Hudson 
of the house her grandfather stuccoed around 1911. Her 
.building has since been bulldozed, as have dozens of 
lake houses and a 130-year-old farmhouse.29 

Although village officials filed eminent domain 
proceedings in February 2005 against the .owners of five 
houses and an apartment building, they held off acting 
until after the Keio decision.30 In April 2006, the last of 
the remaining property owners sold after dropping a 
counter-lawsuit contesting the village's eminent domain 
,authority.31 According to village administrator John 
Dixon, that meant the village had acquired 34 properties 
by "mutual agreement."32 
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neighborhood in question in the Kela case differed 
in several important ways from areas typically 
envisioned as in need of "renewal."33 

Therefore, we undertook this research to discern 
the demographic profiles of those living in areas 
targeted by the type of redevel9pment and eminent 
domain at the center of the Kela case and so widely 
used across the country.34 In so doing, we sought to 
answer: Are the predictions of Justices O'Connor 
and Thomas valid? Does the use of eminent domain 
for private-to-private transfer disproportionately 
affect poor, minority or other less-politically powerful 
populations? 

• To answer these questions, we used data from 
the 2000 census to examine the characteristics of 
184 areas targeted by eminent domain for private 
development (called project areas hereafter) to 
compare them to their surrounding communities. 
These project areas were zones within a municipality 
for which the use of eminent domain for private 

development was designated. More information about 
the methods and analyses are included in Appendix A. 

''Perverse Results" 

As the numbers in Table 1 indicate, the 
predictions of Justices O'Connor and Thomas 

held true: Losses from eminent domain abuse "fall 
disproportionately on the poor," and particularly on 
minorities.35 Eminent domain project areas include a 
significantly greater percentage of minority residents 
(58%) compared to their surrounding communities 
(45%). Median incomes in project areas are 
significantly less ($18,935.71) than the surrounding 
communities ($23,113.46), and a significantly greater 
percentage of those in project areas (25%) live at or 
below poverty levels compared to surrounding cities 
(16%). 

Table 7 Averages for Project Areas and Surrounding Communities' 

Averages 

Project Area Community 

:_ Minolfty* 58%- 45% 
Median Income* $18,935.71 $23,113.46 

• Poverty:e __ ----------- ~- _2_5°_Yo_-___ -__ 1_6_o/~_-_-_-~7 

Children 25% 26% 
L Senior Citizens 13% 12% 

Less than High School Diploma* 34% 24% 
LJ:!j_gh School Diploma 28% 28% 

Some College* 22% 25% 

j Bachelor's Degree*___ _ _ _________ __ _ _ 9% 13% 
Master's Degree* 3% 5% 

I Professional Degree* 1 % 2% 
Doctorate* .6% .9% ---------------

\ Renters* 58% 45% 

a. Standard deviations are included in Appendix 8 
*Difference between project areas and surrounding communities is statistically significant (p<.05, which 
means we can be sure with 95% confidence that the differences found here in the sample data will be true 
in the greater population} 
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Residents of project areas are significantly 
less educated than those living in the surrounding 
communities. A greater percentage of those in 
project areas (34%) hold less than a high school 
diploma as compared to the surrounding cities (24%), 
and a consistently greater percentage of those in 
surroundin_g communities hold various levels of 
college degrees compared to the project areas. 

Finally, a significantly greater percentage of 
residents in project areas rent their homes (58%) 
compared to residents in surrounding cities (45%). 
We found little difference in the percentages of 
children and senior citizens between the project areas 
and the communities. 

Taken together, more residents in areas 
targeted by eminent domain-as compared to 
those in surrounding communities-are ethnic 
or racial minorities, have completed significantly 
less education, live on significantly less income, 
and significantly more of them live at or below 
the federal poverty line. As Justices O'Connor 
and Thomas predicted, "extending the concept of 
public purpose to encompass any economically 
beneficial goal guarantees that these losses will fall 
disproportionately on poor communities." 

Of course, these data do not show or even 
imply that governments and developers deliberately 
discriminate by targeting particular areas with 
eminent domain because there are poorer, minority 
or less-educated residents. Yet, these results reveal 
such communities are disproportionately affected 
nonetheless, and these are typically communities less 
able to exert significant political influence in defense 
of their homes and neighborhoods. The results for 
such residents can be disastrous. As Justice Thomas 
discussed, and as researchers have acknowledged,36 

when poor residents are displaced as a result of 
eminent domain, they bear enormous economic and 
psychological burdens that even those with middle
incomes find difficult.to shoulder. 

The powerlessness they experience in the 
process also can negatively affect their well-being. 
Research into the effects of powerlessness reveal 
distinct emotional, psychological and physiological 
implications for those who perceive a lack of control 

over their personal circumstances.37 Researchers 
find that displacement often elicits negative 
emotional and health reactions due to the loss 
of neighborhoods where residents held strong 
attachments to friends, neighbors, churches and local 
small businesses.38 Displaced residents further find 
it difficult to replicate critical community networks 
and culture. Justice Thomas noted these losses 
when he wrote, "'urban renewar programs provide 
some compensation for the properties they take, but 
no compensation is possible for the subjective value 
of these lands to the individuals displaced and the 
indignity inflicted by uprooting them from their 
homes."39 

Real Protections 

Unfortunately, these predictions by Justices 
O'Connor and Thomas remain largely and 

remarkably unacknowledged to date. Justice Thomas 
called upon our past to inform present circumstances, 
and data in this study indicate the current effects of 
eminent domain for private development may mirror 
those of an unfortunate time when "urban renewaf' 
meant "Negro removal." That is, the current trend 
of using eminent domain for private development, 
much like the failed urban renewal policies of 
decades ago, falls hardest on minorities and those 
of limited means-people often least equipped to 
defend themselves through the political process and 
thereby left most vulnerable to abuse by the Court's 
expansion of the eminent domain power. 

Given the awesome nature of that power, and 
the inequitable effects demonstrated herein, political 
"quick fixes," bureaucratic tinkering, or promises 
of eminent domain as a "last resort'' fall far short 
of protecting citizens who value their property as 
neighborhood and home from government leaders 
and developers who see property only for its exchange 
value. The only real solution is prohibiting the use 
of eminent domain for private development to protect 
the constitutional rights of all citizens, not least of 
which include those threatened by "Robin Hood in 
reverse."40 
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Appendix A: Methods 

Sample 
The sample was drawn from an Institute for 

Justice database of areas for which eminent domain 
for private development has been used or designated 
for residences since 2003, which closely ties these 
results to the predictions of Justices O'Connor and 
Thomas. The methods for collecting information for 
this database are the same that IJ followed in two 
previous reports documenting the extent of eminent 
domain abuse nationwide.41 Projects were included in 

this report based on the availability of project maps, 
which ensured a more accurate alignment between 
project areas and block groups, as described below. 
Thus, the sample was created by collecting all projects 
from the database that included residences for which 
maps were available; project areas without maps were 
not included. The sample used here is 53 percent of 
the 348 projects in the database that are known to 
include residences; the database contains a total of 800 
projects, including both businesses and residences. 

Table A.I lists the cities and states in this 
sample. As indicated, the project areas came from 112 
cities in 26 states and the District of Columbia. 

Table A 7 Cities and States in the Sample 

!State City State City State City t 
i 

CA Concord KY Covinaton NY New York 
I Fontana MD Baltimore Patchogue. ! 

Fremont MO Arnold Peekskill 
i Liberty Port Chester I Fresno I 

Los Angeles ___________ Ozark - ---•----~- SyJacuse ____________ 
7 -----i-- Lemon Grove Richmond Heiahts Yonkers , I 

Livermore Rock Hill OH Akron 
.. ____ _, _______ --· -- ··- --------·- ------··--- ·---·-··--· -·-------

_____ Columbus _________ j I__ Long~a cl}__ Rolla - ---.. -·-- --------·-- ------ ----- ---
.Qi:_a_11_g~ St. Louis - _______ Dayton _ ----- ··- ------ -

I ;· 
Port Hueneme Valley Park Garfield Heights ! I 

L ----- -·-----' 

San Bernardino NE Lincoln Lorain 
Omaha Portsmouth I I San Diego i 

I ·------' 
Santa Clarita NJ Asbury Park Riverside 

-----·---
' fCO_ Fort Collins Camden Youngstown ! 

---- -- - - -- -~- - -----

Lakewood Carteret OK Tulsa 
!CT _ OR Keizer 

i 

Middletown Cinnaminson 
-· ----·---·-------

Norwalk Cliffside Park Roseburg 
Joe Washinaton "Cher!}'. Hill PA Canonsburg ______ : 
FL Cape Coral Lindenwold 

·- --·-··"· ··--,--·--·- - Greensburg ------· ~I----
Coral Springs, Lodi Jenkintown i 

·- --~ 
Daytona Beach Long Branch ----·- Philadelphia 

-·-- - ----------, --
I Jupiter Maplewood Pittsburgh ! 

Lakeland Millville Pottstown 
Riviera Beach Neotune Washinaton ' L ' 
Tampa Neptune City RI Warwick 

IGA WestPoint Newark TN Knoxville i 
____J 

IA Burlington - Paulsboro Lenoir City 
i Trenton Memphis 

---·-----i 
I Clinton i 

Council Bluffs Ventnor City TX El Paso 
ill Chicago Vineland Fort Worth ! - --- ------- - ---··--

Clarendon Hills Westville Houston - -

UT Ogden i ' Collinsville NY Albanv I 

---
Newport News Lake Zurich Cheektowag_~_ .. VA ··----------, 

Machesney Park Elmira Richmond __J '---- - ·-

Oak Forest Farming# ___ Staunton 
I ,----Riverside .. Haverstraw_ .WA _______ Auburn I 

"'-·- ····-· ·-····· -
IN South Bend Niag~a Fa~~ Renton 

- ~.-- --~·- -·-----·---. ----- -- --~ 
!KS Kansas City Westbury 
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The !project areas vary .in size from several 
blocks to those encompassing multiple neigh:borhoods. 
Likewise, the communities in which these project 
.areas reside range in size from small cities (i.e., 
Lawnside, N.J., pop. 2,724) to large metropolitan 
areas {i.e., New York City, pop. 8,008,278). ·Table A.2 
includes population statistics for the project areas 
and surrounding communities. 

Table A.2 Population Statistics for Project Areas and Surrounding Cities 

from within the project ·area. Using the address, -the 
specific block group was identified for each project 
area. Appropriate block group data were then 
collected for ,each project area. 

In some cases, project areas were smaller 
than block groups, potentially creating a situation 
where the project area demographics would not be 
accurately measured, similar to criticism posed ?Y 

Aver.age • Staricl.ard' De)Jiation Minimum Maximum 
Project Areas 
Surrounding Communities 

Datq, 
Of the variables used in this report, percent 

minority represents all ethnic/minority groups other 
than white. Percent children includes children 
younger than 18, while senior citizens includes 
those 65 and older. The renter/owner percentages 
represent ·those living in occupied housing units. 
Education levels were aggregated into seven 
categories: less than a high school diploma, high 
school diploma, some college, bachelor's degree, 
master's degree, professional degree and doctorate. 
Poverty status was measured using the federal 
government's official poverty definition. 

The data were collected from the SF -3 Census 
2000 sample dataset, which includes detailed 
population and housing data collected from a 1-
in-6 sample and weighted to represent the total 
population. Data for the project areas were 
constructed using the lowest level possible from 
the sample data-the block group, which is an area 
encompassing multiple census blocks. Project areas 
were identified in the census data with an address 

109 7987 
-2,724 8,008,278 

others about the use of census data for research of 
this kind.42 To test for that possibility, we duplicated 
the analyses herein using block level data for 
overlapping variables from the 100 percent census 
data. Variables in this study that were common 
between 100 percent census and sample datasets 
include race, age and owner versus renter. Both 
descriptive and statistical results proved nearly 
identical, indicating smaller project areas are 
sufficiently represented by block groups. 

Analyses 
Differences between project areas and 

surrounding communities were measured using 
independent samples t-tests. Because of the 
substantial differences in group sizes (i.e., project 
area populations versus community populations), 
data were tested for unequal variance using Levene's 
test for equality ofvariances.43 Results reveal large 
and statistically significant Levene values (p<.05) 
for all variables measured herein. Therefore, t-test 
results include those where equal variance was not 
assumed. 
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AppendixB 

Table B.1 Standard Deviations for Table 1* 

I Standard Deviations I 
Proiect Area Community 

i Minority 35%. 26% I 
-·--·- . _______ ._ .. ,. ---- ·--- I 

Median Income $7,320.64 $5,348.81 ------- --------

~ PJlV81i.Y -·--·--·--.. •·• -·-·--·-·---·----··--·-·-·- 16% 7% ! _______ ] -----·-------. 
Children 10% 3% 

i Senior Citizens. 9% 3% 
Less than High School Diploma 17% 10% -- -- """ .. ~ 

LJ:ligh School Di~loma 10% 6% 
Some College 9% 5% 

: Bachelor's Degree 8% 6%· 
Master's Degree 5% 2% 

- -- ---· 

i Professional Degree - 2% 1% 
Doctorate 1% 1% 

-- --· - ---- -·---- ----

: Renters 25% 12% 
*Standard deviations indicate the spread or variability of the data. The larger the standard deviations, the more spread 
out the scores are from the mean or average. The smaller the standard deviations, the tighter the scores are to the 
mean. As indicated, the project area data show more spread than the community data. 
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IS POST-KELO EMINENT DOMAIN REFORM BAD 
FOR THE POOR?t 

llyaSomin" 

INTRODUCTION 

In a recent essay in the Northwestern University Law Review,1 Profes
sor David Dana argues that most post-Kela reform ·efforts are seriously 
flawed because they teijd to forbid the condemnation of the property of the 
wealthy and the middle class for "economic development," but allow the 
condemnation of land on which poor people live under the guise of alleviat
ing "blight." This, he .claims, results in reform laws that "privileg~[] the 
stability of middle-class households relative to the stability of poor house
holds" and "express[] the view ~hat the interests and needs of poor house
holds are relatively unimportant.»2 

I agree with Professor Dana that the problem of blight condemnations 
and its impact on the poor deserves much greater attention, and that post
Kela reform initiatives should do more to address these concerns. Howev
er, I disagree with his argument that post-Kela refonn· efforts have syste
matically treated land where the poor tend to live worse than that of middle 
and upper class homeowners.' As of this. time (April 2007), most of the 
states that have enacted post-Keio reform laws have either banned both 
blight and economic development takings (five states, plus Utah, which 
enacted its reform law prior to Kela), or defined "blight" so broadly that 
virtually any property can be declared "blighted" and taken (sixteen states). 
Several other states have enacted refornis that provide no real protection to 
any property owners because of other types of shortcomings. Only nine are 

t This Essay was previously published in the Northwestern University Law Review Colloquy on 
May 7, 2007, as Ilya Somin, ls Post-Keio Refomz Badfor the Poor?, 101 Nw. U. L. REV. COLLOQUY 
195 (2007), http://www.law.northwestern.edu/lawreview/colloquy/2007/J5/. 

Assistant Professor of Law, George Mason University School of Law; co-author of amicus curiae 
brief on behalf of the Institute for Justice and the Macldnac Center for Public Policy in County of Wayne 
v. Hathcock-, author of amicus curiae brief on behalf ofJane Jacobs in Keio v. City of New Loncfon. 

1 David Dana, The Law and Expressive Meaning ofCondenming the Poor after Keio, 101 NW. U. 
L. REV. 365 (2007), 101 NW. U. L. REV. COLLOQUY 5 (2006), http://www.law.northwestern.edu 
/lawreview/colloquy/2006/2/ (subsequent citations refer to 101 Ny;. U. L. REV. 365 (2007)). 

2 Jd.-at365. 
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actually guilty of the sin condemned by Professor Dana: allowing only the 
condemnation of"blighted" areas na_rrowly defined. 

To the extent that some states have indeed banned "economic devel
opment" condemnations in affluent neighborhoods while permitting blight 
condemnations to go on in poor ones, I agree that this is a. lamentable state 
of affairs. However, it may still be a better result than simply subjecting all 
property to the risk of economic development takings. A law that protects 
the property rights of most but not all of the population is preferable to one 
that protects no one. Such a law might also benefit many poor people who 
live in non-blighted areas and are potentially vulnerable to economic devel
opment takings. Survey" data suggests that the poor themselves overwhel
mingly oppose economic development condemnations. 

Furthermore, the exclusion of blighted property from bans on "eco
nomic development" condemnations in some states is not necessarily ex
plained by indifference .to or contempt for the interests of the poor. There 
are perfectly non-invidious (though in my view flawed) reasons for believ
ing that condemnation is sometimes necessary to eliminate blight. There 
are few or no good reasons, however, to use condemnation to promote eco
nomic development through the transfer of property to private owners. 

I. POST-KELO REFORM AND THE POOR 

Since Kela v. City of New London3 was decided in June 2005, twenty
eight states have enacted eminent domain reforms through the regular legis
lative process and ten (including seve:ral that also enacted legislative re
forms) by referendum. Altogether, thirty-five states have enacted reforms 
that purport to ban or restrict "economic development" takings. The state 
of Utah banned both economic development takings and blight condemna
tions in early 2005, before Kela was decided.4 Seventeen of the twenty
eight reforms enacted by state legislatures are largely ineffective, providing 
little or no real protection to property owners against economic develop
ment takings.5 This is also true of several of the r~forms enacted by refe
rendum. With respect to these states, Professor Dana's claim that middle 
class households are getting better protection than the poor are is incorrect 
because, quite simply, neither group is getting any real protection at all. 

3 545 U.S. 469 (2005). 
4 See UTAH CODE ANN. § l 7C-l-202 (amended May 1, 2006) (outlining powers of redevelopment 

agencies and omitting the power to use eminent domain for blight alleviation or development); see also 
Henry Lamb, Utah Bans Eminent Domain Use by Redevelopment Agencies, ENV'T NEWS, June 1, 2005, 
available at http://www.heartland,org{article.cfm?artID=l 7162 (describing the politics _behind the Utah 
law). 

5 I discuss·this in much greater detail in a recent paper. See llya Sorn in, The Limits of Backlash: 
Assessing the Political Response to Keio (George Mason Law & Econ. Research Paper No. 07-14, 
2007), available at http://ssrn.com/abstract=976298. 
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In at least sixteen states, post-Kelo reforms have been ineffective be
cause they contain "blight" exceptions so broad that virtually any property 
can be defined as "blighted"-including property in middle class or even 
wealthy neighborhoods.6 For example, nine state post-Kelo laws incorpo
rate definitions of "blight" that include any area where there are obstacles to 
"sound growth" or conditions that constitute an "economic or social liabili
ty." These include reform laws in Alaska,7 Colorado,8 Missouri,9 Ne-

6 For a more detailed analysis of these reform laws and the reasons why they are unlikely to have 
any meaningful effect, see id. at 15-21. 

7 See H.B. 318, 24th Leg., Reg. Sess. (Alaska 2006) (enacted July 5, 2006) (exempting preexisting 
public uses declared in state law from a ban on economic development takings); ALASKA STAT. § 
18.55.950 (2006)"("'[B]lighted area' means an area, other than a slum area, that by reason of the predo
minance of defective or inadequate street layout, faulty lot layout in relation to size, adequacy, accessi
bility, or usefulness, unsanitary or unsafe conditions, deterioration of site or improvements, tax or 
special assessment delinquency exceeding the fair value of the land, improper subdivision or obsolete 
platting, or the existence of conditions that endanger life or property by fire and other causes, or any 
combination of these factors, substantially impairs or arrests the sound growth of the municipality, re
tards the provision of housing accommodations, or constitutes an economic or social liability and is a 
menace to the public health, safety, morals, or welfare in its condition and use."). Profe~sor Dana inter
prets this statute as failing to address blight condemnations "at all." Dana, supra note 1, at 375. How
ever, the text of the law does in fact exempt blight condemnations from its scope by exempting all 
preexisting public uses declared' in state law, of which.blight is one. 

8 See H.B. 1411, 65th Gen. Assem., Reg. Sess. (Colo. 2006) (enacted June 6, 2006) (allowing con
demnation for "eradication of blight"); COLO. REV. STAT.§ 31-25-103(2) (2006) (defining "blight" fo 
include any condition that "substantially impairs or arrests the sound growth of the municipality, retards 
the provision of housing accommodations, or constitutes an economic or social liability, and is a menace 
to the public health, safety, morals, or welfare"). 

9 SeeS.B. 1944, § 523.271.2, 93rd Gen. Assem., Reg. Sess. (Mo. 2006) (enacted July 13, 2006) (ex
empting blight condemnations from the ban on "economic development" takings); Mo. REV. STAT. § 
100.310(2) (2006) (defining "blight" as "an area which, b:y reason of the predominance of defective or 
inadequate street layout, insanitary or unsafe conditions, deterioration of site improvements, improper 
subdivision or obsolete platting, or the existence of conditions which endanger life or property by fire 
and other causes, or any combination of such factors, retards the·provision of housing accommodations 
or constitutes an economic or social liability or a menace to the public health, safety, morals, or welfare 
in its present condition and use"). 
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braska,10 North Carolina,11 Ohio,12 Texas,13 Vermont,14 and West Virginia.1s 

Any obstacle to economic development can easily be defined ~s impairing 
"sound growth," making this definition of blight broad enough to justify 
virtually any ·condemnation that could be justified under an economic de
velopment rationale. Similarly, any impediment to "economic develop
ment" can be considered an "economic or social liability." Seven other 
states, including Illinois, Iowa, Kentucky, Maine, Tennessee, Wisconsin,16 

and the crucial state of Califorrua, 17 have differently worded but comparably 
broad blight exemptions. Several more states have enacted post-Keio laws 
that fail to protect property owners for other reasons. 18 

10 See L.B. 924, 99th Leg., 2nd Sess. (Neb. 2006) (enacted Apr. 13, 2006) (exempting "blight" con
demnations from ban on economic developmerit takings); NEB. REV. STAT. § 18-2103 (2006) (defining 
blight to include any area in a condition that "substantially impairs or arrests the sound growth of the 
community, retards the provision of housing accommodations, or constitutes an economic or social I ia
bility" and has "deteriorating" structures). 

11 See H.B. 1965, § 2.1, 2005 Gen. Assem., Reg. Sess. (N.C. 2006) (enacted Aug. 10, 2006) (ex
empting blight condemnations from restrictions on economic development takings and stating that 
"'[b)liglited area' shall mean an area in which there is a predominance of buildings or improvements (or 
which is predominantly residential in character), and which, by reason of dilapidation, deterioration, age 
or obsolescence, inadequate provision for ventilation, light, air, sanitation, or open spaces, high density 
of population and overcrowding, ·unsanitary or unsafe conditions, or the existence of conditions which 
endanger life or property by fire and other causes, or any combination of such factors, substantially im
pairs the sound growth of the community, is conducive to ill health, transmission of disease, infant mor
tality, juvenile delinquency and crime, and is detrimental to the public heiilth, safety, morals or 
welfare"). 

12 See S.B. 167, § 1, 126th Gen. Assem., Reg. Sess. (Ohio 2005) (exempting "blight" condemna
tions from temporary moratorium on economic development takings); OH. REV. CODE ANN. § 303.26(E) 
(West 2006) (defining blight to include "deterioration" of structures or where the site "substantially im
pairs or arrests the sound growth of a county,-retards the provision of housing accommodations, or con
stitutes an economic or social liability and is a menace to the public health, safety, morals, or welfare"). 

13 See S.B. 7, 79th Leg., 2nd Sess. (Tex. 2005) (enacted Sept. I, 2005) (exempting "blight" con
demnations from the ban on economic development takings); TEX. Loe. Gov'T CODE ANN. § 374 (Ver
non 2006) (defining a "blighted area" as one that "because of deteriorating buildings, structures, or other 
improvements; defective or inadequate streets, street layout, or accessibility; unsanitary conditions; or 
other hazardous conditions, adversely affects the public health, safety, morals, or welfare ... or results 
in an economic or social liability to the municipality"). 

14 See S.B. 246, 2005-06 Leg., Reg. Sess. (Vt. 2006) (exempting blight condemnations from ban on 
economic development takings, and defining blight to include any planning or layout condition that 
"substantially impairs or arrests the sound growth ofa municipality, retards the provision of housing ac
commodations or constitutes an .economic or social liability and is a menace to the public health, safety, 
morals, or welfare"). 

JS See H.B. 4048, 77th Leg., Reg. Sess. (W. Va. 2006) (enacted Apr. 2006) (exempting blight con
demnation from the ban and defining blight to include an area that, for any number of factors such as 
deterioration or inadequate street layout, "substantially impairs or arrests the sound growth of a munici
pality, retards the provision of housing accommodations or constitutes an economic or social liability 
and is a menace to the public heaith, safety, morals, or welfare"). 

16 For a discussion of blight exemptions in these states, see Som in, supra note 5, at 18-22. 
17 id. at 21-22. • 
18 Id. at 26-28. 
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Sta,te courts have, for decades, interprete4 simil~r definitions of blight 
to allow ~he condemnation of nearly any property a local government seeks 
to acquire. For example, recent state .appellate court-decisions have held 
that Times Square in New York City19 and downtown Las Vegas20 are 
"blighted," thereby justifying condemnations undertaken to acquire land for 
a new headquarters for the New York Times and parking lots for a consor
tium of local casinos respectively. If these areas can be considered 
blighted, so too could virtually any others. Sixteen states, however, have 
enacted post-Kelo reform laws that do. provide substantial protection for 
property owners relative to that which existed previously-nine by legisla
tion, four by referendum initiative, and three by both of these· meaos.21 

Many of these jurisdictions, however, havt:; banned blight condemnations as 
well as "economic development" takings, thereby contradicting Professor 
Dana's argumep.t that Post-Kelo reform has ignored.. the needs of poor 
people who live in blighted areas. 

The state of Florida has bam1ed blight condemnations and economic 
development takings in its unusually strong post-Kela reform law,22 despite 
its extensive past use of blight condemnations. Referendum initiatives in 
Nevada and North Dakota similarly ban blight condemnation completely.23 

South Dakota's post-Kelo reform law continues to permit blight condemna
tions, but greatly reduces the political incentive to engage in them by for
bidding the transfer of condemned property to private parties.24 This rule 
prevents the use of blight condemnations to transfer property to politically 
influential interest gn;mps, eliminating'one of the main political incentives 
for undertaking them in .the first place. Kansas' s new law, meanwhile, lim
its blight condemnations to cases where the property in question is "unsafe 
for occupation by humans under the ~uilding codes."25 And as we have 
seen, the Utah reform law enacted a few months before Kelo also banned 
blight condemnations. 

19 • See In re W. 41st St. Realty v. N.Y. State Urban Dev. Corp., 744 N.Y.S.2d 121 (N.Y. App. Div. 
2002). 

20 See City of Las Vegas Downtown Redev. Agency v. Pappas. 76 P.3d .J, 12-15 (Nev. 2003). 
21 See Som in, supra note 5, at 10-14. • 
22 S,ee H.B.1567, 2006 Leg., Reg. Sess. (Fla 2006) (enacted May 11, 2006). 
23 See Nev. Ballot Question 2 (enacted Nov. 7, 2006 as NEV. CONST. art. 1, § 22 §§ 1) (forbidding 

the "direct or indirect transfer of any interest in property taken i[! an eminent domain proceeding from 
one private party to·another private party"); N.D. Measure 2 (enacted Nov. 7, 2006 as N.D. CONST. art. 
I, § 16) ("[P]ublic use or a public purpose does not include public benefits of economic develop_ment, 
including an increase in tax base, tax revenues, employment, or general economic health. Private prop
erty shall not be taken for the use of, or ownership by, any private individual or entity, unless that prop
erty is necessaryfor conducting a common carrier or utility business."). 

24 
H.B. 1080, 2006 Leg., Reg. Sess. (S.D. 2006) (signed into law Feb. 27, 2006). Professor Dana 

claims that South Dakota's 'law doesn't address blight condemnations "at all." Dana~ supra note l, at 
375. However, private-to-private blight condemnations are surely covered by the law's general ban on 
private-to-private takings of any kind. 

25 S.B. 323, §§ 1-2, 2006 Leg., Reg. Sess. (Kan. 2006) (signed into law May 18, 2006). 
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In_ sum, of the seventeen states ( counting Utah) that have recently 
enacted eminent domain· reform laws with real teetl~ of any kind, six have 
either abolished blight _condemnations or come close to doing so. Of the 
remaining eleven states, most do indeed protect middle and upper class 
neighborhoods by defining blight narrowly.26 However, two of these 
statys-Minnesota and Pennsylvania-also provide only very limited pro
tection even to middle class neighborhoods because their bans on economic 
development takings exempt the major urban areas (Philadelphia, Pitts
burgh, and the Twin C~ties) where most of those states' condemnations take 
place.21 

Overall, only nine of the thirty-six states that have enacted reform leg
islation in the wake of Kelo or, in the case of Utah, immediately before it, 
seem to even roughly fit the predictions of Professor Dana's thesis that 
post-Kela reform protects the middle class and the wealthy without protect
ing the poor. The states in this category include Alabama, Arizona, Geor
gia, Idaho, Indiana, Louisiana, Michigan, Oregon, and New Hampshire.28 

The remaining new laws either protect both groups more or less equally or 
provide no meaningfol protection to anyone. 

This pattern-combined with the broad "blight" exceptions in many of 
the post-Kela laws-partially undermines Professor Dana's claims that 
post-Kela reform protects the wealthy and the middle class at the expense 
of the poor. On the oth~r hand, it is important to recognize-as I and other 
scholars have contended in earlier work-that both blight and economic 
development condemnations do, in practice, victimize the poor dispropor
tionately .29 This is a serious problem, and one that requires greater scholar
ly, judicial, and legislative attention. However, post-Kela reform has not 
noticeably exacerbated the problem, and in those states that have aboiished 
or substantially curbed blight condemnations, reform may well help to alle
viate it. 

II. ARE REFORM.LAWS THAT STILL PERMIT BLIGHT CONDEMNATIONS 
BAD FOR THE POOR? 

Given that nine states have indeed enacted post-Kela reform laws that 
fit the pattern outlined by Professor Dana, it is still important to ask whether 
such Jawq do in fact harm the poor for the benefit of the relatively affluent, 
as he contends. Moreover, eleven state supreme courts have banned .eco
nomic development takings under their state constitutions (including two 
since Kela), and none of them have so far also banned blight condemna-

26 See Som in, supra note 5, at 28-33 (discussing these laws in detail). 
27 Id. at 27-30. 
28 Id. at26-29. 
29 See, e.g., Ilya Somin, Conirolling the Grasping Hand: Economic Development Takings After Ke

io, 15 SUP. CT. ECON. REV. 183 (2007); Wendell E. Pritchett, The "Public Menace" of Blight: Urban 
• Renewal and the Private Uses oj Eminent Domain, 21 YALE L. & POL'Y REV. l (2003). 

1936 

0 

0 

0 



0 

·O 

0 

101:1931 (2007) Is Post-Kelo Eminent Domain Reform Bad for the Poor? 

tions.30 While I agree with Professor Dana's view that the impact of emi
nent domain on the poor deserves greater consideration than it has so far 
ceived, I am not persuaded that post-Kela reforms banning economic de
development takings while narrowing the definition of blight are worse than 
the pre-Kela status quo. Such laws can provide valuable, even if ~till in
adequate, protection to the poor. And even if these reforms fail to help the 
poor, they are unlikely to inflict additional harm on them. 

It is important to recognize that even condemnations in "nonblighted" 
areas are likely to disproportionat_ely victimize the relativ~ly poor. For ex
ample, the notorious 1981 Poletown takings in Detroit displaced some 4000 
mostly working class residents of a Detroit neighborhood so that General 
Motors could build a new factory to promote "econ(?J,Uic development."31 

Reform statutes that ban economic development takings while simulta-

30 The eleven states are Arkansas, Florida, Illinois, Kentucky, Maine, Michigan, Montana, Ohio, 
Oklahoma, South Carolina, and-Washington. See City of Little Rock v. Raines, 411 S.W.2d 486, 494-
95 (Ark. 1967) (private economic development project not a public use); Baycol, Inc. v. Downtown 
Dev. Auth., 315 So.2d 451, 457 (Fla. 1975) (holding that a "'public [economic] benefit' is not syn
onymous with 'public purpose' as a predicate which can justify eminent domain"); Sw. Ill. Dev. Auth. -v. 
Nat'! City Envtl., .L.L.C., 768 N.E.2d 1, 9-11 (ill. 2002) (holding that a "contribu[tion] to positive eco
nomic growth in .the region" is not a public use justifying condemnation), cert. denied, 537 U.S. 880 
(2002); City of Owensboro v. McCormick, 581 S.W.2d 3, 8 (Ky. 1979) ("No 'publii:'use' is involved 
where the land of A is condemned.merely to enable B to build a factory.") (citation omitted); Opinion of 
the Justices, 131 A.2d 904, 906 (Me. 1957) (hol~ing that private "industr-ial development" to enhance 
economy,is not a public use); County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004) (overruling 
Poletown and holding that economic development takings are unconstitutional); City of Bozeman v. Va
niman, 898 P.2d 1208, 1214 (Mont. 1995) (holding thai a condemnation that transfers property to a "pri
vate business" is unconstjtutional unless the transfer to the business is "insignificant" and "incidental" to 
a public project); City of Norwood v. Horney, 853 N.E.2d U 15, 1141-42 (Ohio 2006) (following Hath
cock in holding that "economic benefit" alone does not justify condemnation); Bd. of County Comm'rs 
ofMuskogee County v. Lowery, 136 P.3d 639, 642 (Okla. 2006) (holding that "economic development" 
is not a "public purpose"uncler the Oklahoma Constitution); Ga. Dep't ofTransp. v. Jasper County, 586 
S.E.2d 853, 856-(S.C. 2003) (holding that even a substantial "projected economic benefit" cannotjustify 
condem11ation); Karesh v. City of.Charleston, 247 S.E.2d 342, 345 (S.C. 1978) (striking clown a taking 
justified only by economic development because such condemnations do not ensure "that the public has 
an enforceable right to a definite and fixed use of the property" (quoting 29 C.J.S. Eminent Domain § 
31)); In re City of Seattle, 638 P.2d 549, 556-57 (Wash. 1981) (disallowing plan to use eminent domain 
to build retail shopping· as not for a public use); Hogue v. Port of Seattle, 341 P.2d 171, 187 (Wash. 
1959) (denying condemnation of residential property where government sought to "devote it to what it 
c.onsiclers a higher and better economic use"). In some of these states, the wording of the state constitu
tion restricts private-to-private condemnations much more explicitly than does the Federal Takings 
Clause. See, e.g., Muskoge~, 136 P.3d at 651-52 (discussing differences between the wording of the 
Oklahoma Constitution and that of tile Fifth Amendment and using the distinction as justification for 
interpreting the state takings clause in a way contrary to the U.S. Supreme Court's interpretation of the 
Federal Takings Clause in Keio). The Nonvood case did, however, suggest that some blight condemna
tions would violate the state constitution. See Ilya Smnin, Blight Sweet Blight, LEGAL TIMES, Aug. 14, 
2906, at42 (discussing this aspect of Nonvood). 

31 See Ilya Som in, Overcoming Poletown: County of Wayne v. Hathcock, Economic Development 
Takings, and the Future of Public Use, 2004 MICH. ST. L. REV.1005, 1011-'-16. Th\: Poletown condem
nations were upheld in Poletown Neighborhood Council v. City of Detroit, 304 N.W.2d 455 (Mich. 
1981), overruled by Hathcock, 684 N.W.2d at 765. 
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neously narrowing the d_efinition of blight could well prevent future Pole
towns. This is a valuable achievement, even if it still fails to protect poor 
people Jiving in truly "blighted" ~reas. 

Perhaps, however, such tangible benefits for the poor might be out
weighed by the "expressive" harms emphasized by Professor Dana.32 It is 
theoretically possible that the poor feel so stigmatized by the supposed 
"messag~" that their households are "fundamentally unequal in importance" 
to middle class homes that they might be willing to forego the tangible legal 
protection provided by post-Kela reforms that ban economic development 
takings but do not completely abolish blight condemnations.33 

We cannot know for sure· whether the poor feel this way. However, 
survey evidence suggests that most do not. Professor Dana notes that "poor 
people subject to blight condemnation differ from the middle-class people 
subject to economic development condemnation in two important respects: 
they are more often renters than home owners, and they have less income 
and. wealth.m4 Strikingly, however, neither of these important dividing 
lines is a strong predictor of public opinion on economic development tak
ings. Rich and poor and renters and homeowners all oppose them by lop
sided margins. Table 2 shows that all of these groups also support laws 
banning condemnations for private development. 

While survey evidence may not be a good indication of the physical 
and economic effects of-condemnation on the poor, they provide an impor
tant window on the "expressive" and dignitaiy harms emphasized by Pro
fessor Dana. If the poor themselves oppose Kelo and support laws banning 
economic development takings, that suggests that any such harms are either 
nonexistent or so minor as to be imperceptible to their-supposed victims. 

As Table I demonstrates, the November 2005 Saint Index survey of 
public opinion on Kelo shows that strong opposition to the decision cuts 
across class lines.35 Seventy percent of respondents ·from households earn
ing under $10,000 per year expressed opposition, and 80% from those earn
ing $10,000 to $'.2.4,999. This is only slightly lower than the 89% 
opp9sition expressed by middle income households earning $35,000 to 
$49,999 (the highest rate for any income group), and actually higher than 

·32 
Dana, supra note I, at 380-81. 

33 Id. at 381. 
34 Id. at 380. 
35 Center for Economic and ~ivic Opinion at University of Massachusetts/Lowell, The Saint Index 

Poll, Oct.-Nov. 2005 [hereinafter Saint Index] (unpublished survey, on file with author). Question 
wording: "The U.S. Supreme Court recently ruled that local governments can take homes, business and 
private property to make way for private economic development if officials believe it would benefit the 
public. How do you feel about this ruling?" Id. 
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that expressed by the very wealthiest category (those earning over 
$150,000), of whom "only" 68% opposed Kelo.36 

The Saint Index survey question asked respondents whether they sup
ported the Supreme Court ruling holding that "local governments can take 
homes, busi;ness and private property to make way for private economic de
velopment if officials believe it would benefit the public.m7 SigQificantly, it 
refers only to "economic development" condemnations and does not men
tion blight. 

The same survey also shows that renters oppose Kelo almost as strong
ly as homeowners, thus casting doubt on Professor Dana's suggestion that 
post-Kela reform inflicts dignitary harms on the former for the benefit of 
the latter.38 The Kelo decision was opposed by 83¾ of homeowners and 
70% of renters, including 54% of the latter who opposed the decision 
"strongly."39 While the P.ercentage of renters opposing economic develop
ment takings was smaller than that of homeowners, it was still a lopsided 
70% to 28% margin.40 

Table 1: Public Opinion on Kelo by Household Income41 

VIEWS ONKELO 
HOUSEHOLD INCOME %Agree with % Disagree 

Decision ("Strongly Disagree") 

Under $10,000 25 70 (58) 

$10,000-$24,999 20 80 (61} 

$25,000-$34,999 18 80 (62) 

$35,000-$49,999 11 89 (68) 

$50,000-$74,999 15 85 (67) 

$75,000-$150,000 25 7~ (57) 

36 One might expect this group to be the least opposed to economic development takings because it 
is highly unusual for property belonging to the wealthy to be condemned for transfer to other private 
parties. 

37 Saint Index, Sl/pra note 35. 
38 Dana, supra note l, at 380-81. 
39 

Saintlncjex, supra note 35. 
40 Id. 
41 Saint Index, supra note 35. Question wording: "The U.S. Supreme .Court recently ruled that lo

cal governments can take homes, business and private property to make way for private economic di;
velopment if officials believe it would benefit the publk How do you feel about this ruling?" id 
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Over $150,000 ~2 68 (48) 

Total 18 81 (63) 

Table 2 provides direct evidence of popular support for state reform 
laws that ban condemnation of property for transfer to private developers
the sorts of takings at. issue in Keio. 42 Here too, survey respondents in all 
income categories supported post-Kelo reform by lopsided-and roughly 
equal-margins. Although the very poorest respondents supported reform 
laws by the smallest margin of any inco_me group-62% to 28%-
supporters still outnumbered opponents by more than two to one in that in;. 
come class. And the highest rate of support from any income group was 
that recorded in the second-lowest category, households earning between 
$10,Q00 and $24,999 per year. This group of relativ_ely poor-respondents 
supported the enactment of laws banning condemnation of property for 
"private development" by an overwhelming 76% to 19% margin. The 2006 
Saint Index survey does provide modest support for Professor Dana's claim 
that renters' interests differ from those of homeowners. "Only 48% of ren
ters supported reform laws in the survey, compared to 31 % who were op
posed.43 By contrast, 78% of homeowners supported banning takings for 
"private development," with only 21 % opposed.44 Even among renters, 
however, supporters of banning takings for private development outnum
bered opponents by roughly a three to two margin. 

Table 2: Public Opinion on Post-Keio Reform by Household Income45 

VIEW ON POST-K.ELO REFORM 
HOUSEHOLD %SUPPORT %OPPOSE 

INCOME ("STRONGLY ("STRONGLY 
SUPPORT") OPPOSE") 

Under $10,000 62 (36) 28 (13) 

42 The wording of this survey is a bit unfortunate because it speaks of banning cpridemnations for 
"private development," whereas the standard rationale for Kela-style condemnations is that they benefit 
the general public, not just "private" interests. However, such differences in wording seem to have only 
a minor impact on survey respondents' expressed attitudes to economic developnient takings. For more 
detailed discussion, see SOJnin, supra note S, at 6-7 & n.34. 

43 Center for Economic and Civic Opinion at University of Massachusetts/Lowell, Th~ Saint Index 
Poll, Sept.-Oct. 2006 (unpublished survey, on file with author). 

44 id. 
45 Id. Question wording: "Son'le states are considering enacting laws that will stop state and local. 

governments from taking private property for private development projects. Would you ... [Strongly 
Support, Sµpport, Oppose, Strongly Oppose, or don't know] such l_aws?" id. 
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VIEW ON POST-KELO REFORM 

HOUSEHOLD %SUPPORT %OPPOSE 
INCOME ("STRONGLY ("STRONGLY 

SUPPORT") OPPOSE") 

$10,000-$24,999 76 (48) 19 (8) 

$25,000-$34,999 65 (40) 29 (15) 

$35,000-$49,999 75 (44) 21 (8) 

$50,000-$74;999 69 (39) 23 (10) 

$75,000-$150,000 73 (49) 23 (9) 

Over $150,00046 NIA NIA 

Total 71 (43) 23 (10) 

I _am also skeptical of Professor Dana's assumption that most of the 
non-poor voters who support post-Kelo reforms banning economic deve.J
opment takings, but not blight takings, do so because they believe that 
"staying in your home only really matters if you are a middle-class person 
in a middle-class home."47 It is possible that some voters hold this view. 
However, many others might believe that blight condemnations actually 
help the poor by "cleaning up" their neighborhoods. This was part of the 
historic rationale for blight condemnations, as Professor Dana admits.48 

He emphasizes-and I emphatically agree-that real-world blight con
demnations frequently hann the poor, often benefiting wealthy or middle 
class interests at their expense.49 However, given widespread public ignor
~nce about takings policy-ignorance so great that most people did not real
ize that Kelo made little c;:hange to existing legal doctrine and-that economic 
development takings were widespread before that decision50-it is quite 
possible that most middle class and affluent voters were simply unaware of 
this record. In the sanie way, they seem to have been unaware of.the fact 
that most states-especially prior to the post-Kela reforms-defined blight 
so broadly that even middle class homes could easily be condemned on that 

46 Only two respondents• were recorded in this category. 
47 Dana, supra note 1, at 380. 
48 Id. at 370; see also Pritchett, supra npte 29, at 14-43 (describing the history of this rationale). 
49 Dana,supra note 1, at381-82. 
50 See Somin, supra note 5, at 37-43 (discussing political ignorance about eminent domain policy 

and its role in the Keio backlash in great detail). 
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basis.51 Indeed, it may be that large numbers of voters who support various 
types ofpost-Kelo reform are completely unaware of the existence ofblight 
condemnations, just as ·the majority of citizens are sometimes unaware of 
the existence of other important government policies.52 

Had they been aware of the true effects of many blight condemnations, 
it is far from clear that most voters would have approved of them. A poll of 
800 New Jersey residents taken in the fall of 2006 found that 86% disap
proved of "[t]ak[ing] Jow value homes from people in order to build l1igher 
value homes," while only 7% supported such condemnations.5

J Many 
blight condemnations, of course, do exactly that:54 Unless New Jersey opi
nion is highly unrepresentative of the rest of the country, it seems likely that 
ignorance, not contempt for the poor, accounts for the public's indifference 
to blight condemnations. 

By the same token, it is possible that many of the low income survey 
respondents who support a ban on economic development takings also do 
so out of ignorance, perhaps not realizing that it will not protect them 
against blight condemnations. This -is less likely, however, since large 
numbers of poor people have personal experience with blight takings, either 
becaus_e they themselves have been displaced by them or because they may 
know other people who have.55 By contrast, very few middle class or weal
thy v9ters are likely to have had comparable experiences. 

Finally, it is worth noting that even a knowl.edgeable and sophisticated 
voter might have rational reasons for supporting a ban on economic devel
opment takings, while letting government retain the power to condemn at 
least some "blighted" areas, narrowly defined. As I have argued in great 
detail in a recent article, market mechanisms can, in most cases, accomplish 
the goals of economic development takings without the need for eminent 
doil}ain.56 By contrast, private sector elimin~tion of blight may sometimes 
be stymied by collective action problems requiring government intervention 
to overcome.57 My own view is that a ban on blight condemnations is prob-

51 id. at 38-39. 
52 For example, a 2003 survey showed that 70% of respondents were unaware of the passage of 

President Bush's massive prescription drug bill, the largest new government program in almost forty 
years. See Ilya Somin, Political Ignorance is No Bliss, Cato Institute Policy Analysis No. ~25, Sept. 22, 
2004, at 6 tbl. l. This paper also gives many similar examples of widespread ignorance about major pol
icy.issues. 

SJ Janice Nadler et al., Government Takings of Private Property: Keio and the Perfect Storm, in 
PUBUC OPINION AND CONSTlTUTIONAL CONTROVERSY 23 tbl.4 (Nathan Persily et al. eds., forthcoming 
2007), available at http://ssrn.com/abstract=962l 70. 

54 See Som in, supra note 29, at 267-70. 
55 Since World War II, some 3.6 million mostly poor Americans have been displaced by "urban re

newal" condemnations alone. Id. at 269. 
56 Id. at204-10. 
51 Id. at 270. 
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·ably desirable, even in spite of such concerns. Other specialists surely dis
agree, however. 

In the absence of survey data directly addressing the issue, it is imposs
ible to definitively determine whether Professor Dana's claim that voters 
are motivated by disdain for the interests of the poor is correct. I suspect 
that a significant number of voters may indeed see the issue as he conjec
tures. But most probably do not. At this point, however, I emphasize only 
that his is only one of several possible explanations for the laws he de
scribes and that there are competing explanations supported by at least 
some substantial eviderice. 

Finally, even if Professor Dana is right about voters' motivations, the 
motives for enacting a law are less important than its effects. As explained 
.above, a ban on economic developmerit takings combined with a restrictive . 
definition of blight c_an provide real benefits to the poor even if middle class 
voters do not intend such a result. 

CONCLUSION 

Twenty-seven of the thirty-six state reform laws enacted since 2005 do 
not reflect the combination of forbidding economic development condem
nations while permitting "blight" condemnations only in poor areas that 
·Professor Dana decries. Most either ban both blight and economic devel
opment takings or defint? "blighe' so broadly that even middle class h61~es 
could be condemned. 

To the extent that some reform laws do fit the Dana pattern, it is far 
from clear that they are worse than the pre-Kela status quo. A ban on eco
nomic development takings provides at least ·some valuable protection for 
the poor, even if incomplete. At the same time, there is little evidence that 
it inflic~ any "expressive banns" on them. 

The available evidence suggests that most of the poor either do not 
perceive a ban on economic development takings as an expressive harm, or 
at least do not believe that this harm outweighs the be:nefits of a ban. It is 
also far from clear that those middle class and wealthy voters who continue 
to suppo1t "blight condemnations" do so because of an invidious belief that 
the poor are less worthy of protection. Outside observers· should therefore 
be cautious about inferring the existence of expressive banns unless -and un
til we have firm evidence that they are real and that their magnitude is sig
nificant enough to outweigh the benefits-including the benefits to the 
poor-of·a ban on economic development takings. Like most other legisla
tion, post-Kela reform laws should be judged by their effects, not by the in
tentions of their supporters. 
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John K. Ross, Dick Carpenter 
Robin Hood in Reverse 
New York's eminent domain policies rob the vulnerable to reward the powerful. 

15 January 2010 

Page 1 of2 

In November, New York's Court of Appeals, the state's highest court, upheld the use·of eminent 
domain to take homes and small businesses to make way for wealthy developer Bruce Ratner's so
called "Atlantic Yards" development: 16 mammoth skyscrapers centered around a basketball arena. 
The court accepted the Empire State Development Corporatio_n's contenµon that the area was 
"blighted" -based on a study that Ratner paid for himself and which wasn't even initiated until years 
after the project was announced. 

The court didn't go so far as to embrace the reasoning of the U.S. Supreme Court's infamous 2005 
ruling in Kela v. City of New London, which allows governments to condemn property for economic
development reasons alone, regardless of whether the property is blighted. And just a few weeks 
later, a lower court rejected a similar attempt to condemn "blighted" properties in West Harlem on 
behalf of Columbia University, which was seeking to obtain a 17-acre site for expansion. But this 
limitation-offers little comfort to property owners in New York State, which remains the nation's 
worst abuser of eminent domain. Thousands of properties remain at risk for condem]!ati~n under the 
absurdly lax blight standards given a green light by the state's highest court. 

In her Kela diss~nt, former Supreme Court Justice Sandra Day O'Connor predicted that "the fallout 
from this decision will not be random ... the government now has license to transfer property from 
those with fewer resources to those with more." In a separate dissent, citing the legacy of urban 
renewal, Justice Clarence Thomas wrote that "losses [from eminent domain] will fall 
disproportionately on poor communities." 

In 2007, we tested that hypothesis. Using census data, we constructed a demographic profile of 
residents from 112 cities in 26 states, including New York, living in project areas where eminent 
domain had been used or threatened. As we reported in the journal Urban Studies, when compared 
with residents of communities surrounding the project areas, those living under the cloud of 
condemnation were significantly more likely to be poor, minority, and less educated. 

We recently conducted a similar analysis of 11 locations in the New York metropolitan area (New 
York City and Long Island) under threat of condemnation as "blighted" or "urban renewal" areas, and 
thus subject to eminent domain for private development under _the court's ruling. The project areas 
are in Brooklyn (Atlantic Yards), West Harlem-Manhattanville (the area tc!-rgeted by Columbia 
University), Jamaica (Queens), Baldwin and New Cassel (Nassau County, Long Island), and East 
Harlem-itself home to six urban renewal areas. We found that eminent-domain abuse in New York 
disproportionately affects ethnic and racial minorities and those less well-off and less educated. The 
11 project areas we studied where eminent domain is authorized have a greater percentage of 
minority residents (92 percent) compared with the counties in which they're located (57 percent). 

http://www.city-journal.org/printable.php ?id=5 87 5 7/26/2010 
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This disparity is far more pronounced in New York than in our national sample, where 58 percent of 
project-area residents are minorities, compared with 45 percent in surrounding communities. 

Median incomes in New York project areas are considerably less ($21,323.32) than in surrounding 
areas ($29,880.25). Residents of project areas are more likely to be impoverished (28 percent) than 
in surrounding communities (17 percent). Forty percent of project-area residents do not have high 
.school diplomas, compared to just 24 percent outside of the project areas. Project-area residents are 
also far more likely to rent their homes or apartments (87 percent) than residents of surrounding 
areas (62 percent), and the project areas themselves are more likely to be home to children (28 
percent) than surrounding communities (23 percent). 

Taken together, the data reveal that especially in New York City, eminent domain falls more heavily 
on the less affluent-exactl:y as O'Connor and Thomas predicted it would. Of course, these results do 
not suggest that local authorities intentionally target these communities for removal. Nonetheless, 
the data show that local governments wield condemnation against those least equipped to defend 
their homes and businesses. In effect, New York's Court of Appeals has endorsed Robin Hood in 
reverse, taking from the poor to give to the rich. 

Following Kelo, 43 states passed reforms to rein in eminent domain abuse. New York did not. In 
2009, legislators in Albany introduced dozep.s of bills, ranging from-strong reforms such as 
forbidding condemnation for private projects to superficial remedies like requiring another-round of 
hearings, an additional vote op projects, and the creation of~ "comprehensive redevelopment plan" 
prior to condemnation. As in every legislative session since Kelo, bills languished in committee. 

·O The Court of Appeals ruling should be a clarion call to state legislators that they cannot avoid the 
issue any longer. The court's deference to blight designations, and the punitive nature of eminent
domain abuse, suggest th~t mere procedural reform·s will not suffice. To protect New York property 
owners, eminent domain for private development must be brought to an end. 

0 

Dick Carpenter is director of strategic research and John J(. Ross is research associate at the 
Institute for Justice. 
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Battle over Eminent Domain is Another Civil R;ghts Issue 

by David Beito and Ilya Somin INSTITUTE 

David T. Beito"is chairman ofthe Alabama State Advisory Committee of the U.S. Commission on 
Civil Rights. Ilya Somin is an adjunct scholar at the ·cato Institute. 

Added to cato.org on April 28, 2008 

This article appeared in The Kansas City Star on April 27, 2008. 

Few policies have·done more to destroy community and opportunity for minorities than eminent 
domain. Some 3 to 4 million Americans, most of them ethnic minorities, have been forcibly displaced 
from their homes as a result of urban renewal takings since World War IL 

The fact is that eminent-domain abuse is a crucial constitutional rights issue. On Tuesday, the 
Alabama Advisory Committee of the U.S. Commission on Civil Rights will hold a public forum at 
Birmingham's historic Sixteenth Street Baptist church to address ongoing property seizures-in the 
state. The church was not only a center of early civil-rights action, but also, tragically, where four 
schoolgirls lost their lives in a bombing in 1963. 

Current eminent domain horror stories in the South and elsewhere are not hard to find. At this writing, 
for example, the city of Clarksville, Tenn., is giving itself authority to .seize more than 1,000 homes, 
businesses and churches and then resell much of the land to developers. Many who reside there are Q black, live on fixed incomes, and own well-maintained Victorian homes. 

0 

Eminent domain has always had an outsized impact on the constitutional rights of minorities, but most 
of the public didn't notice until the u:s. Supreme Court's 2005 ruling in Keio v. City o/Ne'w I;,ondon. 
In Keio, the Court endorsed the power of a local government to forcibly transfer private property to 
commercial interests for the purpose of" economic development." 

The Fifth Amendment requires that such seizures be for a "public use," but that requirement can be 
satisfied, the Court ruled, by virtually any claim of some sort of public benefit. Many charge that Keio 
gives governments a blank check to redistribute land fi:om the poor and middle class to the wealthy. 

Few protested the Kela ruling more ardently than the National Association for the Advancement of 
Colored People. In an amicus brief filed in the case, it argued that "[t]he burden of eminent domain has 
and will continue to fall disproportionately upon racial and ethnic minorities, the elderly, and 
economically disadvantaged." Unfettered eminent domain authority, the NAACP coricluded, is a 
"license for government to coerce individuals on behalf of society's strongest interests." 

Some earlier civil rights champions, by contrast, often ignored, or worse helped to undermine, the 
rights of property owners. Ironically, the same U.S. Supreme Court which handed down Brown v. 
Board in 1954 also issued Berman v. Parker, in which the Court allowed the District of Columbia to 
forcibly ~xpel some 5,000 low-income African-Americans from their homes in order to facilitate 
"urban renewal." It was Berman that enabled the massive urban renewal condemnations of later 
decades, which many critics dubbed "Negro removal" because they too tended to target African
Americans. 

http://www.cato.org/pub _ display.php?pub _id=9361 7/26/2010 
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Four years ago, the city of Alabaster, Ala., used "blight" as a pretext to take 400 acres of rural . 
·property, much of it owned by low-income black people, for a new Wal-Mart. Many of the residents 
had lived there for generations, and two other Wal-Mart ·stores were located less than fifteen miles 
away. Several of the landowners, particularly those who lacked political clout and legal aid, ended up 
selling out at a discount. 

In the three years since Kela, 42 states, including Alabama, have enacted hew laws limiting eminent 
domain power, but many of the new laws contain loopholes that make them easy to circumvent. Some 
19 states have forbidden takings for "economic development" but continue to permit the exact same 
kinds of condemnations under the guise of alleviating "blight" -. a concept defined so broadly that 
virtually any property the government covets can be declared "blighted." If takings end up becoming a 
key constitutional rights issue for minorities in the 21st century, it will be fitting that the crusade 
against them begins in Alabama, where their victims have suffered most greatly. And there are few 
better places to kick off the debate than the Sixteenth Street Baptist Church, where the modern civil 
rights movement was born. 

http:/ /www.cato.org/pub _ display .php?pub _ id=936 l 7/26/2010 
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[Ilya Somin, April 27, 2009 at 5:40pm] Trackbacks 
David Beito on Eminent Domain Abuse in-Alabama: 

Historian David Beito, chair of the Alabama State Advisory Committee of the U.S. Commission on 
Civil Rights, has a good op ed on eminent domain abuse in Alabama. Last year, Beito and I 
coauthored an oped.on the negative impact of takings on minorities and the poor. 

The interesting thing about the cases discussed in Beito's current oped is that Alabama actually 
enacted one of the nations' strongest post-Kelo eminent domain reform laws; after passing largely 
toothless reform legislation in 2005, the state legislature went back and enacted a much stronger 
reform in 2006. The 2006 law forbids condemnations for "economic development" and also limits 
"blight" condemnations, such that only genuinely dangerous or seriously dilapidated properties can 
be condemned under that rubric. I discuss the Alabama reform law in this article, along "with those 
passed by other states (the majority of which are ineffective). 

Some of the abusive condemnations Beito describes were initiated under "redevelopment" projects 
that were already in place at the time the 2006 post-Kelo law was enacted. The law is not 
retroactive, and so it allowed those projects to go fonyard and continue to condemn property under 
the old, very broad, .definition of "blight." This case, however, appears to be more recent: 

What is happening in the cradle of the modern civil rights movement? Jimmy McCall 
would like to know. 'It was more my dream house,' he laments, 'and the city tore it 
down ... It reminds me of how they used to mistreat black people in the Old South.' In 
1955, Rosa Parks took on the whole system of Jim Crow by refusing to give up her 
seat on a segregated Montgomery bus. Today, McCall is waging a lonely battle against 
the same city government for another civil right: the freedom to build_ a home on his 
own land. 

Though McCall's ambitions are modest, he is exceptionally determined. For years, he 
has scraped together a living by salvaging rare materials from historic homes- and then 
selling them to private builders. Sometimes months went by before he had a client. 
Finally, he had put aside enough to purchase two acres in Montgomery and started to 
build ... 

McCall only earns enough money to build in incremental stages, but eventually his 
dream home took shape. According to a news story by Benjamin Solomon, the 
structure had 'the high slanted ceilings, the exposed beams of dark, antique wood. It 
looks like a charming, spacious home in the making.' 

But from the outset, the city showed unremitting hostility. He has almost lost count of 
the roadblocks it threw up including a citation for keeping the necessary building 
materials on his own land during the construction process. 

More seriously, he was charged under the state blight law, which allows a municipality 
to designate a building as a !public nuisance' and then demolish it. Critics have 
accurately called this 'eminent domain through the back door' and warn that 
opportunities for abuse are almost limitless. In contrast to the standard eminent domain 
process, for example, property owners do not have any right to compensation, even in 
theory .... 

http:/ /volokh.com/posts/1240868417 .shtml 7/26/2010 
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Unlike countless others in similar straits, McCall fought back and hired an experienced 
local lawyer. In the middle of last year, he negotiated a court-enforced agreement, 
which gave him 18 months to complete the home. Only a month after the agreement 
took effect, the city demolished the structure. Local bureaucrats, obviously in a hurry 
to tear it down, did not even give him notice. The bulldozers came in the same day as 
the court order that authorized them. 

McCall appealed to the same judge who had allowed the demolition. Saying that she 
had been misled, the judge ordered the city to pay compensation. Montgomery has 
appealed and at this writing McCall has not received a cent. McCall ~hinks that the city 
intends to drag it out until his money runs out. 'I've got a lot of fight left in me, and aJl 
I want is justice,' he states. 

The 2006 reform law. allows local governments to condemn property that creates a "public 
nuisance." However, it is doubtful whether McCall's house would qualify as such. Under the 
Alabama Code, a "nuisance" is defined as "anything that works hurt, inconvenience or damage to 
another." It is possible to interpret this so broadly as to include the "jnconvenience" McCall caused 
to the developers who apparently coveted his land. However, this would render almost any use of 
land a "nuisance" so long as someone else wants th_e property for a different pw_pose. In any .event, 
Alabama law also states that "[a] public nuisance is one which damages all persons who come 
within the sphere of its operation, though it may vary in its effects on individuals. A private 
nuisance-is one limited in its injurious effects to one or a few individuals." It is difficult to believe 
that McCall's house somehow "damages all persons who come within the sphere of its operation." 
At most, it is a private nuisance to "one or a few individuals" who might wish to use the property 
for other purposes - and even that claim would be a stretch. But Alabama law does not permit the 
government to condemn property merely because there is a private nuisance thery. 

It's possible, of course, that there are some relevant other facts here that are as yet unknown to me. 
But the available evidence suggests that Montgomery's effort to take McCall's property violates 
state law. Unfortunately, the complex and difficult nature of the erriinent domain process 
sometimes makes it hard for owners to resist even illegal takings. 

Beito and McCall emphasize that, as in the past, takings disproportionately victimize lower-income ' 
African-Americans. Unlike in the 1950s and 60s, today such condemnations are rarely motivated 
by racism as such. Rather, low-income blacks are often targeted because of their political 
wealmess. Local governments and politically connected developers know that they often lack the 
resources and influence to put up a fight. For this reason, as the NAACP explai:o.ed in its·amicus 
brief in Kelo, "[t]he burden of eminent _domain has and will continue to fall disproportionately 
upon racial and ethnic minorities, the elderly, and economically disadvantaged." 

josh bornstein (mail) (www): (link) 
Thanks for the post. These are the sort of fact patterns that enrage just about everyone--regardless 
of political affiliations. I hope that, as time goes by, you'll be able to keep us updated. 

Just infuriating. 
4.27.2009 6:00pm 
Stephen Gordon (mail) (www): (link) 
One of the issues is-that there is no real law in Alabama regarding the harassment or intimidation of 
people by government or private agencies. Next year, we hope to put a law on the books outlawing 
these practices. 

http://volokh.com/posts/1240868417 .shtml 7/26/2010 



., 

•.;,. 
-;,~'!.,#' 

~ ~ •·, 
~;. .. ..;, _.:: 

/f. t-. ·1J!~~£~1" l, ~ •• 

,/' 

~ ~:-::f, .. t;:-

.. ~~ ·\ .. 
•' 

':;.{ ~_:.: 

,·· 

... 

j 
r 
i 
I 

··1 
I 

I 
I 

•! 
~i 
1 

./ ·, 
! 
~ 

,. l 
! 

,I 
'J 
; 

·t 
! 

'I 
-:·· 1 ·:, 



Eminent Dc,main & African Americans 
W-'hr1t is th!! Price of the! Cimznzorzs? 

Eminent Domain & 
African Americans 

tVhat is the Price of the Commons? 

Mindy Thompson Fullilove, M.D. 

Black people were ·uprooted from Afriqt and 
forced into slavery in rhe Americas. Tl1is disruption 
scarred a diain of destabilizing events char includes rhe 
slave trade within rhe Americas, the reserclemenc after 
emancipation, che insricmion of segreg?-tion, rhe Grear 
Migration, cedlining, rhe Second Great Migraciqn, 
urban renewal under che Federal Housing Ace of 1949 
between chacyearand 1973, catastrophic disinvestment, 
federal demolition of public housing under the HOPE 
VI progran1, and gencrific.~tcion. 1 Thr9ugh all _these 
upheavals, legalizeq "rakings"-.fi.rsc of cl1e person, co 
make him or her a sb.ve, and more recendy of houses, co 
gee people's land-have threatened African Americans' 
lives, homes, an~ family. For rhe past 50 years, die 
government's use of eminent domain-irs power to 
rake land for "public use"-has been an imporranr pare 
of chis story of repetitive forced displacement. And 
an important pare of the story of emi;1em: domain has 
beeD the story of rhe loss of neighborhood: die urban 
commons. 

TakiDg land-in ODe way or another-is probably 
as old as huma.D history, bm using the law co legitimate 

the seizure of laDd is of more recenc origin. le has 
imporcanr roots in che enclosure aces in England. These 
were special laws, passed in th!= House of lords between 
1600 and 1850, cliac allowed rich people co claim land 
chat had beep. held in con:imon by a.II che residents of an 

• area or was owned by small landowners.2 

!n face, many of the revolmionaries who founded 
che United States had lived through or knew abouc the 
excesses of English law that permitted che enclosures 
in England. They were aware d1ac land was taken 
for purposes of economic development char profited 
the well-co-do. They were also aware chac rhe loss of 
shared conimon lands-woods, fields, and marshes 
chat provided grazing for livescoc:;k, firewood, and wild 
foods-had a devastating effect on che smvival of che 
poor. Perhaps co prorecr against cbe excesses of English 
law, the framers wrote in the Fifth Amendment to che. 
United Scates Conscimcion char " ... private property 
[shall Dot] be taken for public use, without just 
compensation." 

This amendment offered important protection 
for individual landowners. However, as experience 
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has shown--'-parcicularly in the last 50 years-some 
landowners received more protection than others and 
assets held in common received no _protection at all. 
Both of these shortcomings play an important part in 
the story of African American dispossession in .the 20th 

century. The specific example to be e.~amined in this 
paper is the Federal Housing Act of 1949. Under that 
act, which was in force between 1949 and 1973, cities 

In 24 years, 2,532 projects were 
carried out in 992 cities that 

displaced one 1nillion people, two
thirds of the1n African American. 

were authorized ro use the power of eminent domain 
to clear "blighted neighborhoods" for "higher uses." In 
24 years, 2,532 projects were carried out in 992 cities 
that displaced one million people, two-thirds of them 
African American.3 

African Americans-thei:i 12% of the people i11 
the U.S.-were five times more likely ro be displaced 
rhan they should have been given their numbers in 
rhe population. Given that. African Americans were 
confined because of their race to ghetto neighborhoods, 
ir is reasonable co assume rhat more than 1,600 
projects-two-thirds of the total-were directed at 
African American· neighborhoods.4 Within these 
·neighborhoods there existed social, political, cultural, 
and economic networks that functioned for both 
individual and common good. These networks were 
the "commons" of the·residents, a system of complex 
relacionships, shared activities, and common goals: 

1n order ro ger an understanding of what the 
loss of the commons meant, I decided to rail< to 
people who had lived through the experience. My 
research group, the Community Research Group, with 
funding from a Robert Wood Johnson Health Policy 
Investigator Award, undertook a study of rhe long-term 
consequences of urban renewal in five American cities: 
Newark, New Jersey; Roanoke, Virginia; Pittsburgh, 
Pennsylvania; Sc. Louis, Mi~souri; and San .Francisco, 
Ca!ifornia.5 \Y/e interviewed peopie who had been 
displaced, planners and politicians who organi7..ed 

urban renewal, and-advocates and historians who had 
watched the process. We also visited the sires, spent 
rime in local archives, collected photographs and maps, 
·and read newspaper accoums. We read the extensive 
literature; largely created in rhe 1950s and 1960s, char 
examined urban renewal as it was going forward. We 
also spennime with two people-one in Newark and 
one in Philadelphia-who toured their cities with 
us, rook us to their homes, and otherwise helped us 
become immersed in the story of urban renewal.6 

One of those people was David Jenkins, who lost 
his home in Philadelphia's Elmwood neighborhood. 
David often used the phrase, "The governmenc came 
and cook our land," to describe his bitter experience 
with eminent domain during one of Philadelphia's 
largest urban renewal projects in the 1950s. His 
lingering· anger resulted from a long list of losses he 
experienced: home; neighbors and neighborhood; 
family stability; support for his aspirations; security; 
a~d the joys of namre. This heavy burden created a 
deep grief chat had eased but was nor erased in the 
nearly 50 years since 'those events cra1,1spired. 

David's house 
David's house was nor grand or well-equipped, 

bur his family-poor by many standards-owned the 
house and a nice piece of adjacent land. Ir is probable 
chat rhe primitive septic system was used to justify the 
raking of the_ land-.in ·che eyes of the urban renewal 
authorities. In chose days, less-than-perfect plumbing 
was a sure indicator of blight. Blight, in turn, was a 
"cancer" that needed to be cut ou't of the city in order 
for the city to survive.7 

Bur the Jenkins family, like many ocher upwardly 
mobile families, was proud chat they had gorcen a 
toehold in che American city. Boch of Davids parents 
had migrated from the south, drawn to Philadelphia
and to die Elmwood neighborhood in particular-by 
abundant industrial jobs fhat offered unskilled workers 
a chance to make a. decent living. Buying.a home,,-



that crucial American dream-seemed a start in the 
righr direction. 

But a home is not just a symbol of social status. 
Rather, it is a splendid invention cp.ac garhers, protects, 
and situates the family. A home keeps the warmd~ in 
and the rain out, the predators ar bay, and the· loved 
ones close. James Marston Fitch, amhor of a beloved 
textbook on American archicecmre, noted cha~ homes 
do many kinds of work for people, as he-depicted in rhis 
drawing.8 -In many" ways, we have family life because 
we have a home .. Without a home ic is 'dif~culc for 
the family to have dfoner in the dining room or watch 
television rogecher. Even a modest home like. David's 
offers a family a cenrer '"'.ithin which their collective life 
unfolds. 

In 2006, looking back at a modest, working class 

:Modem building acts as a selective filter whii:h take., the load 
of the natural cnvirol')mcnts off man's bod·y and thus frees his 
energies for social productivity. 

From AMEUIC,\N HUU.DlNG. Y(;l, .l: Thi! I·liuoric.:11 l:U1Cd 111:it Sh:ip,.,.J lt by J,uru.-., 
l\'far:!tim Fitch. C:,Jr,;"rilthr {i:) 1 ~'.i7. l 'J•ill, rcm.,.\-t..:J. l'h~l~ hy J:imei lvfarstou 1:itch, Jr. 
llL.-pri111~·,!by ~-nrj~,-i.:•n ,,fl·fou1~1uo;i Mifllin C,_mp;i.ny.~\U ri1,-b1~ rt."S',.~·(""'.t 

house of the 1950s, people might wonder why a family 
would love such a scru~wre. Current trends cowards 
bigger a11d fancier houses make ic seem chat happiness 
depends on a large, comfortable home. \Vhile such a 
house can be fun for a family, large houses add what 
we might call "optional" features. What every family 
really needs is to have the "load"-as Fitch calls it
taken off, an<l che fundamentals satisfied. 

Researchers from many disciplines have studied 

Eminent Domain & African Am<:ricans 
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what homes 11).ean to people. They have found chat 
people come to love rheir homes and to feel connected 
to them. They miss their houses when they are.away 
from chem, and cake great pleasure in returning to 

them. This Cf)nneccion, 9r attachment to home, is 
found among people all over rhe world. Even nomads 
are attached ro the way they jotirney and co rhe rems 
or caravans chat go with che.m. Some researchers have 
choughr chat the accachmenc to home comes from the 
very face char a home "takes the load of£", 

Of course, we muse not forget rhe symbolic value 
of a home: people who can buy a house have made ic 
in some small way in American society. Orhers look 
at chem wirh respect for ·what they have accomplished. 
For David's parents-African Americans who had 
relatively lirrle money-buying a home moved chem 
into a new srramm in rhe small world of their Elmwood 
neighborhood. 

David's 
neighborhood 

The magic of David's neighborhood is well. 
illustrated by the handmade map he drew for me one 
day. Wichin the narrow dom.ains of a boy's life-the 
area depicted is not one square mile-small notes 
highlight che richness of his neighborhood associations. 
He could catch turtles in the 5''\'amp, buy candy ac Miss 
Maggie's score, s'ing gospel with Patti LaBelle in the 
Young Adul.c Choir at Beulah Bapci~t Church, or arrive 
in time for dinner at rhe home of any of che fine cooks 
who lived in cl1e area. David's noces bring ro life what 
it means ro live in a neighborhqod, partaking of cl1e
riclmess char it has to offer. 

Parallel to che manner in which a home "cakes che 
load off" the family, a neighborhood provides an even 
more ex:censive "external homeostatic syscem."10• Just 
as a basic"!1ome is essential co survival, so too is a basic 
geographic niche, which in tirba!l settings is provided 
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by the neighborhood within which people live or 
work. Within such a niche, human beings find rhe 
resources for survival, all of which are illustrated by 
understanding David's neighborhood. 

Situated in a swamp at the edge of rhe city 
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and placed near noxious factories rbat were quietly 
poisoning the land, a .mixed community of black and 
whireworking people had created a serclemem. There 
they built churches, scatted scores, fought for schools 
and fire stations, dreamed of being connected ro the 
city sewer lines, and organized themselves for all the 
activities· of living. 

This is no small fear for any group of people: it tal<es 
a lot of effort to create a functional communiry. 11 In 
David's neighborhood, one of the most important units 
of organization was rhe church. \Vithin each house of 
worship, people were organized into many groups. Ar 
the same rime, the churches were also connected to each 
other. The reguJar.rhyrhms of going co prayer meetings 
and choir rehearsals ordered daily life so imimarely char 
people knew when SOJTiething had gone wrong, even 
without a word being spoken. Sister Mary's lateness or 
Brother John's lack of a rie were-signals that could alert 
whole networks co rbe possibility of illness or marital 

discord. In such a right-knit structure, people lost a 
bit of privacy, bur rhey gaiiied a superb support system 
char maximized their ability co navigate rhe trials and 
tribulations of daily lifi:. 12 

What is the price 
of the commons? 
Urban renewals destruction of 
irreplaceable communities 

There is a movie abom the urban renewal project 
char cook David's house. 10 In one scene, we see his older 
brother arguing with the authorities over the amount 
they have offered. "My mother has a· lot of children," 
David's brother protested. His efforrs to protect rhe 
family remind us to ask the question, "What is the cost 
of a priceless asset?" 

For our interviewees, as for David's family; buying 
a home had been· an important accomplishment, as 
had been developing a solid community. Both were 
assets char were paying rich dividends. The losses char 
accompanied urban renew;] were manifold. On rhe 
following page, I present a cable of rhe losses, with 
comments about each. 

Displaced people that we interviewed as part of 
our five-city srudy emphasized that much cif whar rhey 
lost had t9 do not simply with the house, bur with rhe 
larger "home" of their neighborhood. A neighborhood 
is more. than just a collection of private properties, 
of course; ir is a conunons. African Americans 
dispossessed by urban renewal lose a commons: rhe 
ghetto neighbo_rhoods chat they had organized. Those 
neighborhoods-like David's-were able to provide 
social and economic support; they were a sire for 
developing culture and political power; and they were 
launching pads for making it to first class American 
citizenship, somethi.ng char has been denied co African 
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Americans since their first arrival on these shores in 
1619. 

Ejected from their l1omes, African Americans 
faced a very difficult struggle to find new places to live. 
Rigid policies of segregation made it impossible to live 
outside che demarcated ghecco areas, buc the ghecco was 
shrinking in size, even as population was expanding. M 

Ir was often rhe case char housing prices were higher 
in che neighborhoods co which people were moving. 
\'v'herever they found themselves, the displaced families 

had co begin again, building a new communi cy co replace 
the one they had, ·Jose. This challenge was extremely 
difficult. For example, a scudy of resident!> ~lisplaced 
from a Southwest neighborhood in D.C. found not only 
thac former residents felt a deep sense of loss one year 
lacer, bm also chat 25% had noc made a single friend 
after being forced from cheir old neighborhood. 15 Also, 
studies have shown chat che tangible effects of forced 
dislocation include increased risk from scress-relaced 
diseases, such as depression and heart arcade. 16 

Table of Losses: 
i 

lf An example*,- .. 
lt '"' .... u·· •• -· -~--- .... ----- ~- --~ ., ___ - - •• .,. __ _ 

Loss 
• - -·- -····,.·:'I fi,r;.' Ciid;;~jj'i3~,lc; ;.;; a ·~vltl;c !a:;_-;;,~ ~~h~ "j;;ipcd ~~~pie .di;pl~;c:Fi,"y:'~t~;;:;;:;~;,~~~·~j bring suic 

Unfuir offer for old home 
;:-- -· ·-=-· -- -: .. - .. :::c·····-· ·- • ·····.:- ..... .J.fc~fJ°,!.~~?."'P~~;'~~;~.::_~;>.::.-.-... --,··••·•: .. , ·-······;"-····-·.:::'· ····· ..... : ..... ·-' .. ... • 
! Hi her costs for new home i·I Mr: David Jenkins rcmem'?eis d,ar fa'.itilies w~re given $5;00~ for ~omes r~iat were u_ken in 
: . .g ·-- -----···-····-···· -··· ...... .. ) . Elmwood,. not enough to buy :m c.ql\1volenc home elsewhere m Ph,lodelpluo •. {tr:mscriprl ... -. _ .. 

1 •• - •••• ··-j:
1

• Mr. Ch;;;les'.i.1~odows hadi1is li~-u~e-;to wh;;;, I ;;,;liy liked i? ;,~l·~;;ier Jik~d his new home:i.< 
, Loss of semimemal volue of home i much, (p .• 82) ... .. 

~ I°-a~il~~. c~. ~~~~~ ~~~i.n~ss i!· 1\1.:my ~~i:~~~.~~.~~~~~~."' move, ·as \v:is. rh~ cas". i,~~~~.~:g~t~.~,v~~ Hill.{:~ 17=~ .. _ 

I $ . J" . . b 'J" • ![ Monsignor Willimn Lind.ncrn:1tcd that ~rba~ plo,;ni~g and vigilaniisri1 limited African Americon j 

' __ cgregat,on ,m,tmg 
1110 

_' "Y···········••·•• . _ _il_.movcmcni our ol'Ni:"w,irk. {p.· 144) -·-···· ---··-==-='--· ... ·-·-······-··· ··············---· _ _j 
f' ~----• ---•;-.._ •• ,--•-• --•• ., . ._. __ .,_.,.,.._~~j-•-••-•--,-,---•-- • •- •• .._.._..,~-•- - --- -•- ...,- •-• •--- • 0":-"I -• -- - -1 

' E . l .
1
. . E . . l;·-Alfinterviewees ~ even those who thought urban renewal·w:ts o,·erall n good idea- agreed rhoc j 

! moetono mrmo, •• gne • anger, mc,s ; i losinJ\ oite's home.was ~ painful and sm:ssfttl cvcnc. ' 
---· - ·--·········--·-· .... ·-· ····-- -'········ ············-·-·-·············· ------ ······-····-·-··-··-···-· -·-·· .. .. ···--··----1 

·r11s. k"i~.!;:pm~·ni~~d ar~;md.r~/seven ;l!!ICS dwci"ng lier.~i;ildh~od, wi,ile her p:ircn~s tried to gee I 
ii· back on thd"r fo~_t.:'fte!' di~pl~seme,u. (p. 78) ·- ... ·- . __ .: ! 

f loss of org:1ni'Zarions 
l I Cuincilman Sala Qdin rcp\)rccd chat there were rhousands of org.anizacions in the Lower Hill, I 

............ l .. ~.•~'.'r Jost_<!::: to ur~n ren~wal. C.tr:inscript) _ ............................ : .. _ .'. 

i ! Mr .. Charles Meadows no red rime, in the old neighborhood, " ... wc·j_ust. had hcrtcr relations.~ (p. 

_J! 82) -·- -···-·----··· ---- _ ··-·· -••·••· ·- ·--·---·····--······· -· ····-···-- ---
Loss·of scruccurc of neighborhood I 

__ j 

-·, ii c~~;;~il~t:1~\ s~i;;-[i;:iI, ;e-;:i~~~r;cl b~h~g sod ar mo~i,;·; b~c:t~;.e "old: old, old fri~u:ishlps tl;~, 
jl bound pcoplccogcchciwcrc being broken;" {p. 174) 

·-1r -.- .: .... - -· -~ -....... ~~,.~ ... _. ·-
; i Ms. Tamonika Howze sa!d .she lo?kcd forward tu rices of pass11ge in rhcl-Iill Disrricc, such as going 

·-·-·-·-··· -.l ~ {O~~~f.i~1.?.':'.S.iaz1. ~!)•bs, 11).any orwhich w~r_e_~•0.~ urb~:?.:.ri.~•wal:_(p. I G.:!L. ...... . ---

' Dispcrs.al of t,niily and neighbors 

; Lo,-;; of cultural capital 

i 

i L f 
1
. . I . 1 ill Councilm311 Sala Udin noccd;•::.we.orc ,;o, nnly poliric:i.llxwcak, we.arc. not a poiicical cncicy." 

, oss o po mca capita \ ·{ . 175) .. • • 
~·=--==---··-····· ·-····--····-··············"··J! ·······-· -· •• -· - -- ··-- _. ---· .... ·-•·-- ·---··;--· .. • ......... ·-----' 
i ',

1 

ll~c.1uf~ .the._land w;is puc .. io .,iew use.,, people could. never go bncli to ihe ·ureas thar had been home. 1
1 ! .Pcrmanem exile fnun the oltl pluce ! For DavidJenkins, che signtof • car.rc.ntal agency's parking lot where his home hod been was 1 

_, "·· j I. 11hriosr •~·~'.P.f:•ting.~:s l~~~~.h!~'.homc t~e ~• rime. ~P~.(~_:!} ...... ········--· ···-···· ... ·- .. -· __ J ;___•·:...·-- .... - .. - -~ --
11 l)r .. Rcgin~ld Shareef; who' ~ruciicd ~rbo11 renewal, reported; ".': .:.i .dccpcrying, dccpeni.ng discmsc jl 

Lo.~Off:iich in_govcrnilJCllt ,.. d , 'b - I bf k • • d I • ·1 
'' ( 99) 

. ------···•·-••···········-··-···········___iLan m1mus1 etwccnc1e ac .comniumC)•an c1c·C11ygovernnicm. P; ' ·-···---- --· 

* All page numbers rder co my book, Root Shock; interview transcripts were all collected as pare of our scudy of 
che long-cerm consequences of urban renewal. 
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It should be added to the long list of losses chat 
bL;sinesses were displaced as well as homes. Bµsinesses 
suffered severely, losing their strategic position and 
their cliellt base. Compensation rarely covered the real 
losses the businesses incurred, and only a fraction were 
successful in relocating. 17 In some sectors-jazz venues, 
for example-the failure races were so _high char they 
threatened che whole indusuy. I have proposed that 
urban renewal is one of the reasons why jazz almost 
died in the United Scares in che 1960s, to be saved by. 
music lovers in Europe a11cl Japan. In any evenc, che 
massive loss of capital and of entrepreneurial lmow-how 
set African American economic development back by at 
lease two decades. 

Nor only did African Americans lose their .land, 
neighborhood, andcapiraJ; but also cheywere frequently 
excluded from the new "high.er" uses to which the land 
was put. Lincoln Center in New York City and rhe 
Mellon Arena in Pittsburgh are rwp examples of"higher 

[A]s ofJw1e 30, 1967, urban 
renewal had destroyed 400,060 

housing units and built only 10,760 
low-rent units to replace them. 

uses" that replaced African American homes witl~ouc 
intending to welcome· i:hem co the riew edifices. 18 

Universities, which were built on formerly African 
American neighborhoods, accepted few students from 
the displaced communities. 19 Public. housing char 
was built on the land was so inferior to the previous 
neighborhoods that it was demolished \",'.ithin decades 
of being builr, and the residents were dispersed again.20 

Marc Weis!), in a review of the urban renewal progran1, 
noted that, as of June 30, 1967, urban renewal had 
destroyed 400,000 housing units and built.only 10,760 
low-rent units to replace chem.21 Furthermore, urban 
renewal both incensifiecl segregation and divided rich 
Afri_c:m ,4mericans from poor African Americans, 
a division that is widely acknowledged as a source of 
enormous hardship for rich and poor alike.22 

And now? 
Urban renewal under the Housing Ace of 1949 

and its subsequent amendments was shut down in 1973 
by President Richard.Nixon. The program was ended 
because of widespread outrage char it was destroying 
American cities, increasing segrega~ion, impoverishing 
working people, and destroying historic areas. Though 
char federal program was stopped, the cools of urban 
renewal had been honed through ·20 years of projects. 
Politicians and developers found that they could 
repackage eminent domain and government subsidies 
in many new ways, facilitating the caking of land for 
"higher uses." 

In 2006 in New York City, for example, major 
development projects were _going on all over the city, 
many using or threatening to use eminent domain. 
African .American neighborhoods were among chose 
threatened. Columbia University, for example, had 
proposed an expansion ofics campus inro West Harlem, 
which has been an African American neighborhood since 
the days of the Harlem Renaissance in the 1920s.25 

Bur such proj~cts can be found throughout the 
United Scares. ln 2005, Englewood, New Jersey, rhe 
town where 1 live, displaced qusinesses and homes in rhe 
African American section of toWJJ. The old buildings 
have been torn down to make room for a new comple,x 
char includes a shopping center and luxury homes. My 
10-yea.r-old granddal\ghter, who use~ to live on rhe 
block, often laments as we pass, "My house 1s gone. I 
can't believe ic." l have photographed che: demolition 
of the housing, and che scattering of the businesses. 
This 2005 photograph depicts the lase moments of iny 
granddaughter's old home. 



All across rhe Unired Scares, rJ1e adroir use of 
eminenr domain by developers and rheir polirician 
parrners rhrearens rhe homes of ordinary people. 
Houses thar rhey worked hard co buy will be replaced 
by fancy new malls and condominiums. Those 
displaced may well be forced our of ai1 area rhey have 
called, honi.e for many generations; unable co afford 
rhe housing char will be builr on rhe sp.or, or even 
char in nearby neighqorhoods. They will suffer as 
ochers have, srmggling ~o rebuild rheir lives and rheir 
neighborhoods. 

My reflections on 
this history 
E1ninent domains destruction 
of communities mi~st end 

Eminenr domain has becomewhar rhe founding 
farhers soughr co preve11r: a tool char rakes 
from rhe poor and rhe polirically weak 
~o give co rhe rich and rhe polirically 
powerful. \Vhar rhe .governmenr 
rakes from people is nor a home, 
with a small "h", but Hqrne in the 
largest sense of the word: a place in 
rhe world, a community, neighbors 
and services, a social and culrural 
milieu, an economic anchor char 
provides security during .rhe ups 
and downs of life, a commons 
char susrains rhe group by offering 
shared goods and services. 

.Eminem Domain & African Americans 
W'hat is the Price of the Crmzmonsi' 

In focr, rhe losses are so massive and so. rhreatening 
to human well-being char I have used rhe rerm "roar 
shock" to describe them. This term is borrowed from 
gardeners, who observed that a plant torn from the 
ground will go inro a state of shock, and may well 
die. The external homeosratic sysrem of home and 
neighborhood "roots" people in rhe world. As rhe 
illustration below reveals, ir is the house char has rhe 
roors, nor rhe person. Our home and our neighbors 
connect us to ·rhe niches from which we draw 
susrenance. 

A Home is a biological necessiry. Losing a Home 
is a rraumatic stress, coscly for rhe individual and for 
rhe society. For rhe past 50 years, Unired Scares ciries 
and redevelopment agencies have displaced people co 
build condominiums, highways, encerrainmenc centers, 
and sho2ping malls. The displ~ced have only been 
compensated for a very small fraction of the losses they 
have endured. Ir is rime for cl1e pendulum co swing 
the orher way, for drawing back from the widespread 
use of eminent domain and moving cowards the all-ou.r 
supporc of community and neighborhood life-rhe 
commons-as a source of well-being rhar every citizen 
needs and deserves. 

Surely, a com.mitmenc to juscice would compel us 
ro say char rbar which we all need, che weakesc 

among us need the most. The poor, 
che minority, and rhe policically 

disenfranchised are deserving 
of our proteccion when 
they find themselves in the 
pach of a misused rool of 

government. 
Wha:r is the price of rhe 

commons? Ir l}as no price: ic 
is as necessary as air orwarer, 
it is che scuff oflife irsel£ As 
David Jenkins would say, 

"You can't rake somebody's 
neighborhood. You jusc can't 

do char to people." 
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Endnotes 
These processes are nae all equaily well known co the American public, nor is their cumulative impact - whac my colleague 

Rodrick Wallace has called "synergistic damage accumulatio1i' - fully appreciated. The African slave trade, which dragged people 
from their homes in Africa and sold chem inco slavery in che Americas, took the libercy of 12 million who arrived alive. le is 
escimated thac cwice char number died on rhe journey within Africa and during che middle passage across che Adantic. After the 
slave trade was banned in 1808, an internal slave market developed in rhe U.S., which regularly sold slaves from Virginfa and other 
more Norchem sraces to the lower South. Emancipation restored people's liberty, but at a great disadvantage of O}vning no Janel 
and having no education. There was massive population movement after the war as people sought to reunite with famil}~ go to 
st:hool, .find land or work, and begin their new lives as freedmen. This hopeful epoch came to a violemend with the insciturion of 
Jim Crow laws, which made African Americans second-class citizens, stripped of rheir right co vote or to be procecced_ in the courts. 
·{he two Great Migrations repteseuted people's efforts-co make new homes-in the city,.where they might have more economic 
:ind politit:al oppommity. This effort, roo, was thwa~ted by the ·reification of seg~egation in the cities. Redlining, instituted in 
1937, aggravated segregation by steering investment away from African American ghetco neighborhoods. Urban rem.-wal rhe11 
found these to be "blighted" ~nd ordered chem cleared for "higher uses." Carastrophic disinvestmenc in the I970s and 1980s 
represented the active removal of assets - from fire stations to banks and supermarkets - from minority and poor neighb9rhoocls. 
Many of those displaced by urban renewal and cacascrophic disinvestmenr moved into housing projects, and became vulnerable 
ro a new "improvement" scheme in 1992, this one called HOPE VI. Ar the same cime, poor and minority neighborhoods chat 
had maintained some of their historic buildings and charm were targeted for gencrificarion, and the poor forced to move again. 
In sum, the efforrs of Afric.1.n Americans rn free themselves and become .firsr-class cirizens have nor only been met with resistance, 
bm also have been actively undone by goyemmenc programs operated in close cooperation with business leaders. Sec, especially, 
Thomas W. Hanchett, Sorting Out the New South City: R11ce, Clms, and Urb11n Devclopmept in Charlotte, 1875 -1975, "!Jniversicy 
of North Carolina Press, 1998, and Arnold R. Hirsch, Making the Second Ghetto: Race and Housing in Chicago, 1940- 1960, 
Uhiversity of Chic.-igo Press, 1998, 011 the institution of .segregation; Mindy Thompson F!Jllilove, Root· Shock: How Tearing Up Ciry 
Neighborhorids Hurts America, and Wlhat W't: Can Do About It, Qne \Vorld/Ball:mcinc, 2004, on urban renewal; Debo rm \"'v':11lacc 
and Rodrick Wallace, A Plague on Your Houses: How New York w(IS Burned Down and National Public Health Cmmbled, Verso 
Press, 1 ?98, on catastrophic disinvestment; and John A. Powell and Marguerite L. Spencer, "Giving Them the Old "One-Two": 
Gentri.6carion and rhe KO. of Impoverished Urban Dwellers of Color," Howard Law journrtl, Spring 2003, on gencrificacion. 
2 The history of che enclosures has occupied many historians in Brirain. Two useful articles arc: Bill Frazer, "Common 
Recolleccions: Resiscing Enclosure 'by Agreement' in Sevcnteenth-Ccncury England," International journal of Hi,-torical 
Archaeology, June 1999, at 75 - ~9, andJ .R. Wordie, "The Chronology of English Enclosure, 1500 - 1914," Economic History 
Review, Nov. 1983, ac 483 - 505. A website, sec up for ninth graders in Alberca, Canada,addressed the enclosure acrs, and 
provides a useful, quick summary. Ic ends wirh "QUESTION: Did the wealthy land ow.ncrs who passed the Enclosure Aces 
know char they would force peasant farmers of{ the land and into low paying, dangerous facrory jobs in cities?.ANSWER: Of 
course they clicl!" Sec; Jason Hunter and Jolui Wasch, "Enclosure Acrs," The Grode ]\Tine Social Studies 1X(ebsite, hrtp://www. 
cssdlab.ca/tech/social/cuc9/, accessed May 15, 2006. 
3 Alexander Garvin reports these figures based on the final reporr of rhe urban renewal project issued by HUD in 1973. 
Sec Alexander Garvin, Th.e American City: ,;(!hat W'orks, What Doesn't, The McGraw-Hill Companies, 1995, at 122. Numerous 
authors have circd the figure -of one. million people displaced, including Mary Bishop, "Street by Screec, Block by Block: How 
Urban Renewal Uproored Black Roanoke," The Rormoke Times, Jan. 29, 1995. 
4 Hcrberc Gans, writing in "The Failure of Urban Renewal," norecl, "Indeed, because rwo-rhirds of the cleared slum units 
ha.ve been occupied by Negroes, rhe urban renewal program has often been ·characterized as Negro clearance, and in too many 
cicies, this has been irs intent." See Her.here J. Gans, "The Failure of Urban Renewal," Urban Renewal: The Record and the 
Controversy, ed. James Q Wilson, The M.I.T. Press, 1966, at 539. 
5 Our project, rhe Long-term Consequences of African American Upheaval, is rhe foundation of my book, "Rooc Shock: 
How Tearing Up Cicy Neighborhoods Hurts Americ;a and What We Can Do Abour It." Fullilove, supra. , 
6 In order co documenr this personal experience of urban renewal, we asked Patricia Fullilove to be interviewed on camera 
for a movie called "Urban Renewal is People Removal," a 2005 LaBoorh Video production. Ir won best short documentary 
ac rhe Trenton Film Festival rhar year. 
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7 "Blight" is a term that has no fixed meaning. Ir implies that a building or a piece ofland is in poor condition. le is used 
co infer ch:ic cb.e building or land represents a "cancer" chat has co be cue ouc in .order for the "body" of che cicy co survive. 
"Blight" designations are applied co homes and territory char ~re co be designated for raking, as. pare of em1nenc domain 
proceedings. For excellent discussions of che origins and use of the cerm, see Wendell E. Pricchecc, "The 'Public Menace' of 
Blight: Urban Renewal and che Private Uses of Eminent Domain," Y,zle Law & Policy Review, Winter 2003, and Robecc M. 
Fogelson, Downtown: Its Rise ,md Fall, Yale University Press, 2001. See especially che chapter, "lnvencif!g Blight," ac 317 
-380. 
8 Fitch, writing in American Builtling, noted char we are faced •wich cwo concradiccory necessities: che ·necessity of 
maincaining a constanc equilibrium within che body while natural external environments may fluctuate from friendly to 
hostile. "Faced wich these cwo and ofren contradictory necessities, man had co evolve external instruments for regulating che 
relationship between his body's relatively c~nscanc erwironmental requiremencs and che fluccuacions of an inconscanc Na.cure. 
Building and clothing are che principal instruments so evolved ... the function of clothing is co protect chc individual organism 
from chc nacucal environment, while that of building is to.protect an encire social operation or process." James Marston Fitch, 
American Builtling: The Forces That Shope It, Houghton Mifflin Company, l 948, at 149 - 150. 
9 Marc Fried helped ro establish che importance of attachment co home wirh rhe publication of his important paper, 
"Grieving for a lose home." See Marc Fried, "Grieving for a Lost Home: Psychological Coses of Relocation," Urb,m Renewal: 
The Record and the Controversy, eel. James Q. Wilson, The M.I.T. Press, 1966, at 359 - 379. Many scholars have since pursued 
chis topic. M:iny di.mensions of chis important concept ace explored in che book Pktce Attachment, edited by Serha Low :md 
Irwin Aleman. See Secha Low and Irwin Airman .(eds.), Place Attachment: Human Behavior and Environment: Advances in 
Theory and Research, .Plenum Press, vol. J 2, 1992. 
10 John Bowlb)', a leader in che devdopm~nr ofaccachmenc cheery, explored che essential role of chesurrounding environment 
in his chree-volume work on acrachmenc. He proposed chat chere was :iccachmenc ro place as well as co person, and described 
rhe natural enviconment as a second system· 0£ homeosc:isis. In elaborating on che development of an individual's parciculac 
manner of using the environmenc, he wrore, "Those crained in physiology may find ic illuminacing,co view chc: behaviour under 
consideration a•s homeosracic. \'{lheceas _the systems studied by physiologists maintain certain physico-chemical measures, 
incernal of che organism, within certain limits, the systems mediating actachmenc behaviour and fear behaviour maintain che 
individual wicliin a defined part of che enviconmenc. In che one case che scares hdd steady ace incerior co rhe organism. in chc 
ocher the scares held steady concern che relationship of che organism co ch~ mvironme1~c." John Bowlby, Attachment and Loss, 
Y&L 2: Sep,mt1io1i: Anxiety andAng~r, Basic Books, Inc., 1973, ar 148- 149. 
11 Alexander Leighton, wcicing in J.1y Name Is Legion, pcoposcd a cheory of communiry intcgcarion as che source of mental 
health. He defined an ''.inregcace<l" community as one: char would be able to raise healthy children,. cegulacc the behaviors ofics 
members,. provide: for a range of personalities, and care for che ill and rhe infirm. By contrast, rhc_ "disincegraced" community 
displayed family fragmencacion, few and weak ,1ssociacions, few and weak leaders, few patterns of cecrearion, high frequency of 
hoscilicy, high frequency of crime and delinquency, and weak and fragmented networks of communicacioq. By comparing one 
disincegcaced community ro oi:ie inccgrated community, he was able co escablish char races of mental illness were higher 1n che 
disimegraced community. In face, tl,e poor people in che imcgraced community had beccer mencal heal ch rh:m che well-co-do 
in che disincegraced commuriicy. Alexander H. Leigh con, lvfy Name Is 1.egiou: 1:-imndations far a Theory of J,.fan in Relation ro 
Cultu1·e, Y&L 1, Basic Books, 1959, especially ar 306 - 315. 
12 Kai Erikson, writing in Everything in its Path, reported the results of a study of rhe Hood chat destroyed Buffalo Creek, 
\'Vest Virginia, found chat people seemed co know each ocher's business instantly. This meanc chat chere :were no secrets. Kai 1~ 
Erikson, Everything in Its Path: Destruction of Comrmmity in the Buffalo Creek Floocl Simo a ?-c Schuster, 1976. Sec especially, 
"Colleccivc Trauma: Loss of Communalicy," at 186 - 245. Charles Meadows, one of chc people interviewed in che Root 
Shock projccc, said of his Roa no lee neighborhood, "You could stand out and call.::, so we just h:1d becccr relacions. We knew 
about 'em; if anybody was sick, you knew :tbouc it; anybody died, we knew about ic; anybody wenc co jail, we knew about ic; 
if anybody got into trouble, or if chcre was a secccc, we knew abom ic. There was no secret there, evctybody !mew everybody's 
business. Bm we still had better relations." Fullilove, szpra at 82. 
13 H.A. Franklin, A Field of Weeds: The Story of Elmwoocl Comirzonly Known as Eastu,icle, EKO Productions Documencaty 
Film, 1990. 
14 The African American ucb,m population was expanding between 1940 and 1970, as a consequence of rhe Second Grear 
Migration. Even wichouc rhe housing losses chat accompanied urban cencwal, ghecco areas would have been overwhelmed 
by che newcomers. As it was, two sources of housing shoccage collided to create a very tense situation. Geographer Joh1~ 
Adams, ''The Gtography of Riots," has proposed chat cities with an extreme housing shortage were likely co have experienced 
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riots in the 1965-1970 period. John S. Adams, "The Geogrnpby of Riots and Civil Disorders in the 1960s," Bio.ck America: 
Geographic Perspectives, eds. RobertT. Ermt and Lawrence Hugg, Anchor Books, 1976, ac 277 - 297. 
15 Th is study is ci ced in Bernard J. Frieden and Lynne B. Sagalyn, .Downtown, Inc.: How America Rebuilds Cities, The M.I .1~ 
Press, 1989, at 34. 
16 Fullilove, sup1-a. For a derailed review of rhe lircracurc on health effects of displaccmcnc, sec Mark Boutros, "Is There 
Space for Place?: Forced Migration and rhc Psychology of Place," Dissertation, Teachers College, Colui;nbia Universiry, 2006. 
17 Frieden and Sagalyn, in .Downtown, Inc., note, "A study of 350 firms displaced by renewal or highway projects in 
Providence, Rhode Island, between 1954 and 1959 offers a look at what relocation meant for businesses. About one-third of 
the firms went out of business. Most of chose chat survived were doubly disadvantaged: they paid higher rems while their sales 
declined. Among small businesses, six of ten reported a drop in income after they moved, while only one in ten reported an 
increase. One of five owners who !ost their businesses became unemployed, and one of five cook retirement. "The rest found 
other work, but nine of ten who went out of business earned lower incomes afterward." Frieden and Sag:tlyn, sup1-a at 35. 
18 Lincoln Ccnrer replaced a working class, ethnically mixed '11C:ighborhood, which was rhe subject of"Wcst Side Scary." 
All of the cultural institutions chat were gathered on the site were patronized by wealthy, white people. There was no concerted 
effort, for example through the pricing of tickers and the offering of events of incen,sc, co !!nable working class people ro attend 
the cultural activities· held there. Mellon Arena, originally known as Civic Arena, was designed co house Pittsburgh's Light 
Opera Company, which performed Gilbert and Sullivan and other operettas. They performed to a largely white audience, 
a fact which is documented in hismrical photographs. See, for example, Harold Cor.~ini's photograph, "Civic Light Opera 
Crowd," l950, in rhe Carnegie Museum of Arr exhibit catalog, Pittsburgh Revealed: Photographs Since 1850, at 41. Also see 
Harold Corsini, ''.Audience at Civic Light Opera," Carnegie },,Ju,-eum of Art, hccp:l/-www.cmoa.org/searchcollecrions/Dernils. 
~x?irem= 1023903, accessed November 20, 2006. 
19 Professor Sandra Lane of Syracuse University has estimated char approximardy 1 % of rhc students in chat large university 
come from the city of Syracuse, although the university expanded using land obtained during urban renewal. Personal 
communication. 
20 The Pruitt-Igoe housing project in St. Louis was perhaps rhe first housing proj~cc co be so dysfunctional char it had co be 
demolished within two decades of being built. Sec Alexancler von Hoffman, "Why They Built Pruicr-Igoe," fi-om Tenemt:nts 
to the Taylor Homes: In Search of an Urban Housing Policy in Twcntieth-Ce11tu1y America, eds. John F." Bauman, Roger Biles, 
and Kristin S7.ylvian, Pennsylvania Scare University l'ress, 2000, ac 180 - 205. Housing projects ih Newark, New Jersey, 
were abandoned ncady as quickly; sec J:[ Cunningham, Newark, New Jersey Historical Society, 2002, and the New Jersey 
Historical Socicry's website at http://www.jerseyhistory.org. Many of the housing projecrs destroyed as part of rhe HOPE VI 
program were built during the urhan renewal era on land cleared by urban rene~val. 
21 See Marc A. Weiss, "The Origins and Legacy of Urban Renewal," Fer/em! Homing Policie,- d-· l'rogrmns: Past a,ul Present, 
ed. J. Paul Mitchell, Rmgcrs University Press, 1985, at 253 - 254. 
22 In many U.S. cities, people of different races and income levels lived cogether. Civ)c policies .created neighborhoods 
that separated people by race and class. There was less separation among African Americans than among whites uncil urban 
renewal de.mo)'ed ghecco neighborhoods. Segregation was intensified, bur rhe blacks were spatially separated by class, with c~e 
poor moving inro housing projects and the berrer-off moving into small houses near~y. For a srudy of how Americans were 
spatially separated by race and class, see Hanchcrr; sup,-a. 
23 Columbia University announced its expansion plans in 2004, and has maincained information ab(lut rhe expansion on its 
website. The inrernec is an excellenr source for the lively debate char swirls around Columbia's proposal. See also the excellenc 
article by Daphne Eviarar in the New York Times, "The Manhattanville Project." Daphne Eviacar, "The Manharranvjllc 
Project," The New York Times Magazine, May 21, 2006, at 32 - 36. 
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The Institute for Justice is a non-profit, public interest law firm that litigates 
to secure economic liberty, school choice, private property rights, freedom 
of speech and other vital individu,al liberties and to resqJre constitutional 
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courts of law and in the court of public opinion on behalf of i!ldividuals 
whose most basic rights are denied by the government. 

About the Castle c·oalition 

The Castle Coalition, a project of the In~timte for Justice, is a nationwide 
network of citizen activists determined to stop the abuse of eminent domain. 
The Coalition helps property owners defeat private-to-private transfers of 
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The "Public Menace" ·of Blight: Urban Renewal and 
the Private Uses of Eminent Domain 

Wendell E. Pritchettt 

In 1952, the District of Columbia Red~velopment L!llld Agency (DCRLA) 
announced a sweeping plan to clear and redevelop the southwest quadrant of 
the nation's capitol. Max Morris and Goldie Schneider were two business 
owners affected by the proposal. Schneider operated a successful hardware 
store that had been in the family for decades; Morris owned a department store. 
The agency, which had designated the area as ''blighted," planned to acquire 
their buildings, demolish them, and transfer the cleared land to the Bush 
Construction Company. Schneider and Morris, however, refused to sell.1 To 
prevent the government from taking their properties by eminent domain, they 
:flied suit, alleging that talcing their buildings would violate the Public Use 
Clause of the Fifth Amendment to the United States Constitution, which states 
"nor shall private property be taken for public use, without just 
cornpensation."2 Their claims would wind their way to the· United States 
Supreme -Court, which concluded in the 1954 case of Berman v. Parker that the 
condemnations were constitutional.3 

The DCRLA's victory, which set the stage for_ a nation-wide expansion of 
the urban renewal program, was the result of a careful, sustained effort by 
advocates of urban renewal to shape the jurisprudence of eminent domain. 
F:rom the early 1920s through the 1940s, renewal advocates developed their 
argument that cities were in crisis and that only major c!J,anges in property law 
could 1;1revent urban decline. They used these claims to secure the right to 

t Assistant Professqr of Law, University .of Pennsylvania Law School. I would like to thank the 
following people for their comments on this Article: Regina Austin, Bob Ellickson, Ben Field, Howard 
Gillette, David Theo Goldberg,"Beth Hillman, (Jail Radford, Joel Schwartz, and Reva Siegal. Special 
thanks to SaUy Gordon and Anne Kringel for their comments and encouragement. This Article benefited 
greatly from feedback received from presentations to colleagues at th~ University of Pennsylvania Law 
School, Temple Law School, The Columbia University Seminar on the City, Rutgers-Camden Law 
School, New York Law Schoo~ and the Law and Humanities Junior Scholar Works.hop. 

1. Se_e George Beveridge, Suit Challenges Slum Program for Southwest, EVENING STAR, Dec. 27, 
1952, at Al2; qeorge Beveridge, Fund to Press Project B Fight in Court Sought, EVENING STAR, Nov. 
17, 1953, atBl. • • 

2. U.S. CoNST. amend. V (emphasis added). 
3. Berman v. Parker, 348 U.S. 26 (1954). Morris's and Schneider's cases were originally filed 

separately, but they were merged by the three-judge panel that considered the constitutional claims. 
Morris's case was appealed to the Supreme Court while Schneider's case was returned to the trial judge 
and became moot after the Court's opinion in Berman. See (:onsolidation of Two· Suits Against Project B 

• Ordered, EVEN.ING STAR, Feb. 10, 1954, atA23. 
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cond~~ p~operty and tum it over to others who would use it more 
apprpp~at~ly~ thereJ,y ch8?~g the m~Jqg of;J:he Public lf se q.~use., 

-~ ,·;'Th¢-fq~tt'"b~iw:~en:i.1orris;· Sc:bntiitierf'.ancfthe· D.C?gove~~nt, as· well 
as the ·battl~ "'P.V~J:'j -qrb~ :re~~W?i' hf g~eral;; :iu~t~--a: ctj_t:jcitl tension in 
American,. law· -and-. politics: the struggle to balance· the rights of individual 
propeey.ow:q.ers _against societal interests in the de';elopment, or protection, of 
scarce•;.resourqes: Itris a long:-~~J~,. ¢9JP..: :1;mit -_government cannot take the· 
property of- one pers~n and gi~e it to .another. That principle, however, has 
:frequ~ntly b~~J;I_., :\lon~red in the br~~ph. For, w.o. cenµµi.~s, -IQ~al, state, and 
federal,¥~.Y.e~~~!~ ~ave ¥Se~ emfuent_ .. 4?~ iµ._pursuit __ 9(pµb~p p9~icy 
gQals?. oft~ _ _.at ,~~ exp~p.s~. of $..e- .ip.divi4}1~- p~opei;ty. 9wµer b:ut. al~q )o the. 
bene¥.f. _of P~l~.:,;,rivaie ~t~e~ts. , , ·· .. -~ ~: _i _, • _. --' • • . . 

~il~ co~if~. -(?':l-eJ-· "regu,~n;,cy }akjijgs" .hare been a _yitaL topic. ·for 
scb9lariy. disqus~if for~.~e pa~-~. th!e.!? gt;ea~~'- ~~~nt dq~~ ~~e~'\'.e_s. far 
less. considerati?~'. 'fh:~_. ]Jerman deci.sjon}s. :respq~i"gle: _for ~e relatiy~ Jae~ of 
attention to this i~sue ... ~efore..Be.nnan, 1:Q~ j~1*I .s:x~tem, p\ayed a. ~i~.:q~/iµt 
role in reviewing. government. condemnations ... While courts., were:.generally. 
deferentia.1. to:public. ~4.._ptj~ate: ~~~ .O;f :~rµ_ip~nt. 4~~~~ jud&~S, -fi-~ci~~9~1Y 
declared tb,~t .a particu).a,r .. tal9ng. :w.as ~,ot • jn .. th~.· p.ubljc _. hitere~~\ B~rnu1n 
severely re~tricted j~cial review in c~~es ~f: enµn~n~- .~m~-~. l;,egaJ.~cholars 
from perspe_ctives as ~yerse, .as:. ~9~4.-,PPst~~, .. B~ce Acke~~- _.~d 
Margaret Radin today view the. Puplic U~e.-_Ol;l'q~~-.as:·moribund and.--argue that
government powers ~f eminent domain ar~- practi~ally lu;nitless,? But ~e law of 
eminent d!)main was, before the mid• 1900s, sµbj,~ct tq,. gryat _.deb.a~~a ~.ebate 
that ·is being resurrect~d. today. •• • • __ • ❖ . _ .·,, • ·_:. , 

The. urbap. -~ene.~~l __ P!?~ pl~y~_d __ a: .. ¢.ti~~l. . .:i;:Q\e. jn tbe,.~emise-·of the, 
Public Use ·clause. An effort to re.yitaliz~. ~~::_city tln;o~gb.,p1.~. _private 

4.. The literature of regulatory· takings is too voluminous to cite. For representative sources, see 
WILLIAM FISCHEL,-TAKINGS, FEDERALlSM AND REGULATORY NORMS: LAW, ECONOMICS AND POLmcs 
(1995); Rfoliard A. Epstein, I:ucas v. Soutli Carolina Coastal Coiili.cif.··.1fTang(iii;(Weli"ofEijiec.tations, 
45 STAN. L. REv: 1369 (1993); Frank Michehruir4· Property;· Utility ·and-Fairness:. Comments on the 
Ethical Foundations of 'Just' Compensation '-Law, 80 HARV. ·L: REV. -1165 (1967); Xndrea Peterson, The 
Takings Clause: In -Search of Underlying.-Principles, Part I: A Critique ·o/'Cu"e.nt Takings Clause 
Doctrine,-11 CM.. L. RBv;··l299 ,(1989);-Andrea Petexson,-The Takings Clause, In ·se'firch ofUrrder/ying 
Principles, Part II: Takings, ·as Intentional Deprivations• of Property Without Morbl-"Justificiition, 78-. 
CAL. L. REV. 53 :(1990); Carol Rose, Mahon Reconstructed: Why the Takings Issue is Still A Muddle, 57 
S. CAL. L. REV. 561 (1984); Joseph D. Sax, Takings ·and the Police<Powa, 74 Y ALB L.J. 36 (I-964); and 
William.Michael Treanor, The Original Understanding of the-Takings· C:lause and the P,olitical Process, 
95 COLUM.L.REV. 782(1995), ··•· .. 

5. See discussion infra pp. 9-13. 
6. While Bennan applied only to 'federal takings, it has'been extremely influential upon state courts. 

See Laura Mansnems, Note~ P.ublic·ilse,:Priv"ate Use, and Judicial Review in Eminent Domaur., 58 
N.Y.U: L:REV:409;426-Cl983) .. : .. ~ .;. · - : .. . •• • ., ," •••. ·.• •• ··::··. • • •••• •• •..• : · 

1; See BRUCEACKERMAN,.PRlVATB"PROPER.l'Y·;uID.-nmC0NsTrrunoN 19,0:n.5 (19n);"RICHaRD 
EPSTEIN; 'TAKINGS; l'RIV ATE PROPER:1¥ AND nli! P0WER OF EMINENT :OOMAIN-162 (1985); MARGARET 
JANE RADIN, REINTER.PREI1NG PROPERTY 136-37 (1993). 
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redevelopment of publicly condemned land, urban renewal was promoted by 
elites as the answer to city decline. Renewal advocates envisioned the creation 
of a -futuristic ·metropolis, organized apcording to modern principles of 
planning. Building this new. city required the clearance .and redevelopment of 
large areas of the city. In European cities, such efforts . were undertaken by 
government, but American renewal advocates opposed such centralized ,power. 
Instead, they argued that cities could be rebuilt privately, and they proposed the 
creation of "urban redevelopment corporations." Renewal. advocates. were a 
diverse group--they were real estate interests, progressive reformers, urban 
planners, politicians, and other concerned. citizens-and they had divergent 
goals for the city. But they all agreed that urban revitalization required a broad 
application of the government's eminent domain powers. 

This initiative necessitated a re-imagining of the public use doctrine 
because a program that took the dwellings and businesses of private owners and 
transferred them to other private owners to build houses and commercial 
operations was, at best, legally problematic. While the law of eminent domain 
in the early twentieth century was far from ·consistent, many legal professionals 
believed that taking• property -and• turning it over· to others in ·the manner 
conceived by renewal advocates conflicted with the Public Use Clause. The 
relevant precedents stated that eminent domain could be- used only where it 
provided ·specific benefits to ·the general public, and critics and supporters alike 
questioned whether urban renewal met .this -standard. Before urban 
revitalization could begin, the law would have to change. 

To secure political and judicial approval for their efforts, renewal advocates 
created a new language ofurban'decline: a discourse of blight. Blight, renewal 
proponents argued, was a disease that threatened to turn healthy areas into 
shuns. A vague, amo:rpbous term, blight was a rhetorical device that enabled 
renewal advocates to reorganize property ownership by declaring certain real 
estate dangerous to the future of the city.I'! To make the case for renewal 
programs, advocates contrasted the existing, deteriorated state of urban areas 
with the modem, efficient city that would replace them. '{)rban revitalization 
required the condemnation of blighted prope:r:ties and the transfer of this real 
estate to developers who would use it more productively. 

By ·elevating blight into a disease that would destroy the city, renewal 
advocates broadened the application of the Public Us~ Clause and at the same 
time brought about a re-c,onceptu~lization of pr9perty rights. One influential 
llllderstanding of property defines it as a bundle of rights, the most important 
being the rights to occupy, exclude, use, and transfer.9 In the urban renewal 

8. On property as rhetoric, see Jennifer Nedelsky, American Constitutionalism and the Paradox of 
Private Property, in CONSTITUTIONALISM AND DEMOCRACY (J. Elster -& R. S!agstad eds., 1988); and 
Joan Williams, The Rhetoric of Property, 83 IOWA L. REV. 277 (1998). 

9. ACKERMAN, supra note 7, at 26-28. 
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regime, blighted properties were considered less worthy of t:4e full bundle of 
righ~s.rec~g$.e~ by ¾uerican law: Property o.wners-in blighted areas were due 
gov~i;runent-determin~d fair valµe fqr . their holdings, while tenants were 
gp1dgingly ·given relocation assistance, but they were not entitled to 
undisturbed .possession. When landowners .a1tempte.d to fight the condemnation. 
of their properties, state supreme courts from W~b,ington, to Maine· gave their 
blessing to fue._use of eminent domain for urban renewal. In 1954; in Berm,an, 
th~ United States. Supreme Court. also ap_proved the use of eminen,t domain for 
such purposes, opening the door to. an era of urban reconstruction that . 
continues today (~lthough the nature and scope-of urban_;rene'Yal efforts has 
since evolved). 

The _role of the urban re1,1ewal program in reshaping, th~ µrban l~dscape is 
well-documented. Several studies have shown how .ur.ban elites promoted 
redevelopment to reorganize urban areas and to pro~ect and enh~ce their real 
estate investments. These scholars_,.have • s~dieq-, .. tb.e rjse of 'fgrowth 
coali~ions"10-groups of business and political leaders. that promoted·renewal
qnd they hm,e examined -the political (jebi_ttes. over post-war housing· policy.11 

Other works have docurnente~ the impact _of wb_?P, :renewal· in .i~tensifying 
racial- segregation and limiting the mobiµty _of A:J;'tj~~:-Ametj9an~. 12

. Little w.qrk 
has been done, however, to explain b,ow renewaf advocates secured public and 
judicial support for the expansive use _of eminent domai:t;dn the program .. 13 

In the past two de~~des, sever.µ·_ legal -~cholars haye studied the changing 
interpretations of the Public Use Gause and the central role of the Berman case 
in this doctrine. Most students have questjpn~d the. bi:oad interpretation of the 
Public Use Clause laid out by Justice Willi~- 0. Douglas in-Berman and have 
argued for a narrower reading. Scholars claim that the. co~s have givvn too 

10. See, e.g., Scorr GREER, URBAN RENEWAL AND ~CAN CITIES; .THE DJ.t.EMMA OF 
DEMOCRATIC INTERVENTION (1965); J0HNM0U.ENK0PF~ THE CONTESTED CITY (1983). 

11. See, e.g., RICHARD 0. DAVIES, HOUSING REFORM DURJNG THE TRUMAN ADMINISTRATION 
(1966); MARI<. I. GELFAND, A NATION OF CmES: THE FEDERAL GOVERNMENT AND UR.BAN AMERICA, 
1933-1965.(1975); KENNETII T. JACKSON, CRABGRASS FRONTIER; 1lIE SUBURBANIZATION OF THE 
UNITED STATES (1985); GAIL RADFORD;MODERN HOOSING FOR AMERICA: POLICY STRUGGLES IN THE 
NEW DEAL ERA (1996); JON TEAFORD, ROUGH ROAD TO.RENAISSANCE: URBAN REVITALIZATION JN 
AMERICA (1990); URBAN RENEWAL: T.HE RECGRD AND THE CONTROVERSY (James Q. Wilson·ed., 
1966). 

12. See, e.g., RONALD H. BAYOR, RACE AND THE SHAPING OF TwENnE'FH-CENT:lJRY ATLANTA 
(1996); ARNOLD R. HIRSCH, MAKING THE SECOND GHETI'O: RACE AND H0VSING 1N CHICAGO, 1940-
1960 (1983); ZANE MILLER & BRUCE TUCKER, CHANGING PLANS FOR AMERICA'S INNER CmEs: 
CINCINNATI'S OVER-TIIE-RHINE AND TWENTIBTH-CENTURY URBANISM (1998); JOEL SCHWARTZ, THE 
NEW YORK APPROACH: ROBERT MOSES, URBAN LIBERALS AND REDEVELOPMENT OF THE INNER CITY 
(1993); THOMAS SUGRUE, THE ORIGINS OF THE URBAN CRISIS: RACE AND INEQUALITY JN POSTWAR 
-DETROIT (1996); JUNE MANNING T_HOMAS, REDEVELOPMENT AND RACE: PLANNING A FINER CITY lN 
POSTWAR DETROIT (1997). 

13.· .Robert Beauregard has examined-the role of rhetoric- in the understanding of urban problems. 
See ROBERT A. ·BEAUREGARD, VOICES OF DEC[.JNE: Uffi PQSTWAR·FATE OF AMERICAN QTIES- (1993). 
Robert Fogelson examines the .rise of blight rnetoric in his-new book, DoWNT0WN: ITS R!SB AND FALL, 
1880-1950 (2001). 

4 

' 

0 

0 

0 



0 

0 

0 

The "Public Menace" of Blight 

much discretie>n to legislatures and administra1:ive bodies to use eminent 
domain and that these powers have been used by interested parties to distort 
private market negotiations over coveted properties.14 These studies explore the 
application of the Berman doctrine and its role in the law of eminent domain 
today, bl.it legal scholars have not analyzed the context in which ·state courts 
and the United States Supreme Court broadened their interpretation of the 
Public Use Clause. 

By examining the emergence of the urban renewal program, this Article 
highlights the role of legal consciousness in shaping urban policy.15 The elites 
who promoted urban renewal (with some exceptions) shared an ideology that 
held private property rights sacrosanct, and they were profoundly skeptical 
about governmental ,intervention in the economy. But, at the same time, 
renewal advocates realized that government power was necessary to secure 
their goal of urban revitalization. While a small number of urban planners were 
less reticent about increased govel'l}lilent influence over private property, most 
renewal advocatei;" believed that condemnation would .focus on a discrete group 
of properties that they would systematically select. They did not want to 
dismantle the protections provided by the Public Use Clause so much as carve 
out an exception that, they-argued, clearly served the public interest. In reality, 
the initially modest effort to secure legal authority for urban renewal paved the 
way for wide-ranging power's of condemnation. 

The stated goal of the. urban renewal program was to provide a means for 
public/private partnerships in urban development. But renewal programs were 
controlled by a ·~mall number of real estate interests and politicians who used 
the power of eminent domain to reorganize urban land. Today, the 
redevelopment agencies they created, like many other "public authorities," 
remain insulated from political accountability, and they have been criticized as 
a result. 16 The legal and ·political history of these urban redevelopment 
authorities, moreover, contributes to the history of the American administrative 
state. 17 Most theories of the administrative state posit a publicly-managed 

14. See, e.g., Stephen J. Jones, Trumping Eminent Domain Law; An Argument for Strict Scrutiny 
Analysis. Under the Public Use Requirement of the Fifth Amendment, 50 SYRACUSE L. REV. 285, 289-90 
(2000); Donald J. Kochan, "Public Use" and the Independent Judiciary; Condemnation in Interest
Group Perspective, 3 TEx. REV. L. & POL. 49, 60-61 (1998); Joseph J. Lazzaroti, Public Use or Public 
Abuse, 68 U. Mo. KAN. CITY L. REV. 49 (1999); Mansnerus, supra note 6; Errol E. Meidinger, The 
"Public Uses" of Eminent Domain: History and Policy, II ENVTL. L. 1, 18 (1981). For less critical 
views of judicial interpretations of the Public Use Clause, see Lawrence Berger, The Public Use 
Requirement in Eminent Domain, 57 OR. L. REV. 203,213 (1978); and Thomas Merrill, The Economics 
of Public Use, 72 CORNELL L. REV. 61 (1986). 

15. On the study of "legal consciousness" in history, see Hendrik Hartog, The Coizstitution of 
Aspiration and "The Rights That Belong to "Us All," 74 J. AM .. HIST. 1013 (1987); and Christopher 
Tomlins, Subordination, Authority, Law: Subjects in Labor History, 47 lNT'L LAB. & WORKING-CLASS 
HlsT. 56 (1995). 

16. See infra notes 223-225 and accompanying text. 
17. On the rise of the American administrative state, see STEPHEN SKOWRONEK, BUILDING A NEW 

AMERICAN STATE: THE ExPANSJON OF NATIONAL ADMINISTRATIVE CAPACITIES, 1877-1920 (1982); 
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bW-~~u~r~cy;: -c:i:ea~e.~l;;_as: tqe .result· Qt;·,public.·pres&me.-: tlmt regµIaws -a:,.diserete 
~uq&~~~ 9,f_ $~ -eqop,qµiy.-·. Redevetop~e1;1,t--agenpje_s,; howe'ver,: complicaq! :these 
th~qpe~-t~-~-~~~,-ihey.,;w,ere created: tQ ~r:v:e'ptivate-.. en$,and w~e-:c.o:ptrolled-by, 
the-jpJ~:1;?§~·that:c.re~ted thell'l,-18

• • ,;· ., ·•:.-· •• ··::.- • ....... ,. ,·. -:--.- r ... •. ,.,, ..••• , __ 
-:. : ~The(role.;of··biigp..t- terminology in,. restrictingi,racial:.niobility, has :also,:been 

unde.r;:-appreciat~. by- ·legal scholars: Blight;was·,a::fqcially.-neutra.Ltenn infused 
with,· raci:aI....-an,:,t ethiiic. :prejudice: \Vhile'. it· putportedly-. asses·sed; the·- :state.,.of 
urbal;l.1iii:ga;;;ti:u9tu;rer piight .waS: often usect:tct-de.spibe·-.the, nega.tiv.erimp?"ct of 
certain.··· residents• on ·'·.city neighborhooqs;·· Thfa :-/'sc.ientific?.' -meth:od .: :of 
unq,ersta,nding m,ban, d.ecline·was used to. j~tify;. the. removal-of bla~ks. and .other 
minptitjes· :fi;o_m c.ertaii:;ti, parts- of the., city: .. .By selecting·,· racially,. changing
n,eigp.bc;,rhood$, .~;J,lig4t~-areas a,nd designating-, ,th~-.Jor;ir.edevelopment;.,:the: 
urb.~,, r~JJ.ew~---p~9gram,, enabled .. :iusti:t\'!.tion~b-a,t;iq, :FQli,tjcal • elites Aq; relocate 
i;ninority ·pqprµation~r .@d ep,tr~nch_,ra,_~ial- s_egrega.µl::li Bermrm .. .was decid~.just 
six month!k~rfter·:.8ro.wn,:v,:. l;Joard .of Ec/~cationr.~hut. whil~·-·Brown- receives
m.o~: 8:ttenti~n;-· -Bennan- w.~.- equallY: ;infltientiat,. in·- shaping. ,American· race: 
relations. Uie •1,1!-bai;t, :renewa,l:program ··played a :crucial. role ·-in redisttjbuf:_ing 
wb@ ,pop:ulatjo~s~. --~~k-.er.eating,· addjJio:ga1~~-opsm¢.1~: _.to-::_ efforts::.to~ achieve. 
int~gni-tiQ.!]... ;· . .-· • .. ::.. :.· ... - •• :; .. .,-::. ·,. ,'; ,.-~ ... , •• .. :.,.- :,,- .. . ,... ;.;: .. :_:,. '.:,.,. ;,; .... 

·. · The.-Iegal- histo1y.,-of the ui\)an renewal progr.µn also· provides,·an ~xample ·of 
the·-changing- nature· of-property--righ~-"in.tlie:UhitecLState~( Sev.eral·mfluential 
scholars-,. :particularly -;Joseph,.S.~. :earcir Rosej: --an&Laura, Unqet-.lcirfflerr have 
argued that :property.rights. should be viewed as ~!evolutionary'-' doctrines. ·These, 
scholars,, while., they differ· in- their.'. explanations,' of! .the: proces~;:: agree that.. 
pr9perty 9Qes- :IJ.pt fowe· -a· St?,tiC: definition-~ but mther:.;reflects.-.relationships 
betwe.~n _p.~ople,. -~d b~twee~ _goyepiment: an.4.-in4ivjd~~.--.1;4~t hav.:e. 1ch&nged 
o\rer .-tim<k Understanding····.the' evoli.itio~·:-o:f' property. -rights.;:·require~ .. au· 
examinatio'rt .of the.- way~ th~t people c_oncei:ve, of their 'rel~tj.onship td • property 
in par:ticular-.lti~~Qric;~J cqnte_xts.2~, , • • ,. .r· -: • ·:. •. • ,·. ;::·:; ... , •·· 

...... : .. ·• • .. ,. 

THE Pourn;s 01:;. Soer~.:eoqcY• IN. nm UNI'.!$ STA'.I'ES -(Margaret Weir et-al. eds:,' 1988);- Michael K::· 
Brqwn; Stqte . .Cqp~city-aT1;d Po.litjcal Chou;~: I_ntetpr.etinf: .. (l!e F.ailu_r:e. of"tJie . .-Third 'N(!W .. Deal,. in 9 
$l1.IDIE$·~·-f.MERI~·;PPJ,;l'.IJ~ DEYELOPMENT 187 (199-5); Jr;a Katznelspn: & Bruce Pietrykowski-,. 
Rebuileff1_1g ·th.e· Americp_rr_ -~fate_:: Ev(derice fr.om- the ·l.9f/-Os, in,:5: STUDIES IN: AMERIC.AN·.J;!C>LmCAL 
DEY.EI,OPJ-,!ENT }01- (Kru;en.:.Orren ~ .. ~teph.en :Skowronek ~s;; l991); and· Andrew A.-Workman, 
Creating_ fqe. Nqtiol}al. W.ar:J.p_bpr B.oard.: -fr.apklin,Roosevelt. and the .Politics of-Stqte.Building in- the 
Early 1940s, 12-J.Pol;'Y.HIST-.~3 ('.?00()}. , . _. 

18. -. OQ.. the complicated.IDLtUI:e of public authorities, see A. .Scott Henderson; Charles Abrams and 
the Pr~blen;z.·of tl,¢:--'.1-/.!us_in~s:Welfare State.'.'. 9-,J; POL'Y. HIST.-21-1 (1991); Gail Radford, William ·Gibbs 
McAdoo, the-· Emergency. Fleet Corporation, and the Origjns.:·,of, •the .Publics-Authority, Model· of 
Gow;nup{!TI~ Aqtipn, -1.1 .I~. POI,',X.:,.HIST, -59 (1999);-~- ~it:Ii•,D. ~e~t;\l, <::oope_ration,. (:apture and 
AµfQlJO"[ll)!: 'fh{llnt(!rsttite Comme_rc,e C.o,wnission andthePp_rt.Authority:in t/:ze 1920s; .1.2 J. :P.OL-'Y..HISJ.. 
!!77 (2000).-:,;· ... '• -, --;-·. . , • • 

19, -·34J U.S.483:·095_4). .. • . ... • . 
20. -See. Carol M. Rose,Property Rig/its, Regula(ory Regimes, and·the New.Takings-Jurisprudence: 

AnEm.lufi.qpfllY.;Appfof:lP~;.:5J. ~. I,,,.~: 57.~.(19.90);)Q_&eph-L. Sax..-Sotri~ Thpughts on. th,e:Decfine 
of P,rivqte.·F_rop_erty, 5.?•.W~H. I,. REV. :481 (19?3); L11-ura, _S. "(Jnderkuffil)r, O/f Prf?p_erty: An-Essqy,.100 
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·The "Public Menace" of Blight 

This Article will examine how the interaction of renewal advocates and the 
courts .changed legal conceptions of property in the middle of the twentieth 
century. Part I outlines the movement for urban ren~wal in the early twentieth 
century and surveys the.law of takings from.the early·l800s to the 1930s. Part 
II discusses the role of rhetoric in the efforts of renewal advocates to rally 
public support for-urban redevelopment during the 1920s and 1930s. -Part ID 
describes the intimate relationship, both political and jurisprudential, between 
the New·Deal public housing program and the expansion of urban renewal. Part 
N examines the -continued role of blight rhetoric in the lobbying effort to 
create urban renewal programs during the l 940s. Part V analyzes several early 
renewal projects and describes the efforts of renewal proponents to create a 
national urban renewal program. Part·VI traces. the acceptance of·the discourse 
of .blight by state courts and examines the Berman case. The Conclusion 
suzyeys .the ·post-Berman expansion of public ·and private -eminent domain 
powers and briefly discus~es current debates over the public use doctrine. 

I. PROGRESSIVE ERA HOUSING REFORM AND TIIE LAW OF EMINENT DOMAIN 

Fears of the "contagion',. of the slums captured the attention of reformers 
throughout the 1800s. Toward the end of the century, the slum became the 
main focus of Progressive reformers. After Jacob Riis exposed the problem in 
his best-selling book, ·How the Other Half Lives,21 ·hundreds of college educated 
men and women followed 'him into the warrens of the poor in American cities. 
While ·reformers like Jane Addams looked to use the talents of the poor to 
rebuild their nei~borhoods themselves, others like Lawrence Veiller sought to 
secure the powers Qflocal government to erase the slums. Veiller pushed New 
York and other cities to ado_pt housing regulations that be thought would force 
iancil;~ds: t~ ~eef -~itimum ~i~t~nance ;tandards and bcilders to construct 
modem dwellings.22 These laws sometimes r~sulted in better housing, but their 
impact in improving the slum was minimal.23 

While there were many nineteenth century attempts to regulate working
class housing, the first serious e_fforts at "slum clearance'' began in New York 
City at the end of the century .. After .years of agitation by housing reformers, the 
state passed the Tenement House Act of 1895, which allowed the city Board of 

YALE LJ. 127 (1990). I am not arguing that these scholars share the -same position on the meaning of 
property and property rights, rather that, in defining property as '!evolutionary," these scholars have 
'!historiciz.ed" the question. -In.order to .analyze the changing nature of property and property i:ights, we 
need to understand the historical context in which these issues were debated, 

21. JACOB A. Rlls, How TIIE OTIIER. HALF LIVES: STUDIES AMONG THE TENEMENis OF NEW 
YORX.(1904). 

22. See nm TENEMENT HOUSE PROBLEM (Robert W. DeForest & Lawrence Veiller eds., 1903); 
Lawrence Veiller, Housing Reform Through Legislation, 51 ANNALS AM. AcAD. POL. & Soc. SCI. 68 
(1914}. 

23. See ROY LUBOVE, 1llE PROGRESSIVES AND THE SLUMS: 'TENEMENT HOUSE REFORM rn NEW 
YORK CITY, 1890~ 1917 (1962). • 
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H~altl1 to condemn and demolish buildings·declar~d unfit.for. human habitation. 
~r9~essives--hoped that thiS; legislation, would: elinµnate the. decrepit-tenements 
thi,i.t·e~~qerbated_tl}e.bealth :;ind sod;il.-problems~in.shuµ.areas-,. but New.York~s 
landlpr_ds.~ vig~rously. fought the passage ... ari4 ·enforcement. of the Act. As a 
res:ult;·its,implemen~tionwas inconsistent at.best31 . .- ·· 

Ho:using'l'eformers:.faced several major impe~iments to. clearing the _slums. 
The-adrtri,i;ijstration: of a ·housing· regulator.y. system. required the -development of 
detailed·. building. standards :·for judging -dilapidated· housing as well as the 
employment!,of.· qualified persons to·,enforce. these. standards. Neither- were 
available in the infai;i.cy of urban, America~s,regulatory. system:. The biggest 
obstacle to. redevelopment-was-the inability of.housing-;i1dministrators-to--secure 
title-to -mn-down:, but frequently.profitable,-.. ~lum:tenem¢nts.·In the:early-1900s, 
condemnation was- -a·-complicated;· time, consuming· process, ·and. conservative 
judgt;lS; as. weH as entrenched political co:rrqptien;.:.frequently·.prev.ented.housing 
officials..--from' acquiring· the -buildings.:theyi sought:- .In addition;·, the: Supreme 
Court's requirement that condemnors pay·fair- market value ·for- property· taken 
(not a:price determined- by the· city): inhibited,·Iarge:..scale .tak_mgf of sl~ 
property-. 

Housing reformers bad conflictjng views. :9h· t4e b~st ·m~~s 1:o·~~li~i:ite· tpe 
slum. Most realized that th~ tenement: _econmiiy survived because. housing was 
desperately li~eded by ·the :·urban poor:· D~;~c_ti9~ of"-tene~eµt~- ~equii:ed. tb,~ 
construciion of.replacement .housing, ·but" betause: -th~y.:~ere·· ;trSng}Y-:"opposed 
to govtirninenf interference with the private. m~J,cet:; ~9st r!!forµie~. i:ef.ust?4. to 
suppor.t piibl_ic- ho~fug· progr~.· Veiller~-bge··._Qf:~e:-most·'_voc~f :cptics of 
tene~~nts. ·consiste~tiy__?5~e~ed tha~- "gqv~~~t)19µsing pl~y[s].no part in 
th<?.. ~oJuti~P:~. 9_(4g~mg p:r;o"bJ~pis .. , Tp.e., motto .. <:>f=the Amextcan .. peopJe,.'? he 
argued, "is to k~ep tµe governm~nt out o(ppyat~ l;n.isjnes_s,·aµ~_tq ~iep.priva~e 
busine~s mit-of"go~errim~nt.'.25 Veiiler ~d._otli~~-·ho~sjrig. ;eforme:i,-f $J!PP.9_rted 
and organized private·associations' ·.to p~chas:~·- shin;i pi;qpe¢~i. ~g ~develop 
them,_ but they lacked ~e funds nee1ed to·_-~e' a major i~p-act.26 -'.fh~Y hoped 
to se~ure. the power of eminent domain for private redevelopment ·of th~ slum, 
but mosi(Iegal schoiars in: t1ie ·early 1900s .. b·eHeved that"thi~ >'."io~atea"°th_e Pubiic 
Use Clause:27 • 

24. See MAX PAGE, THE CREATIVE DES!RUCT!ON OF .\'11ANHAT.I'AN 90-92 (1999). 
25. Id. at 9-1. • 
26. See •A. ·SCOTI'.~NDERSON, HOU.SING.AND nm DEMOCID\TIC IDEAL: THE-LIFE AND THOUOHT 

OF CHARLES ABRMf-3 49 (2000); RADFORD, supra note--1 I;•... . • • . 
27. One effort that achieved limitecl: success- in. eliminating'.s!urris· was the ·use of what- reformers 

called "excess condemnation." Properties adjacent to those necessary for the construction of government 
proj_ects_ ~er_e ~~~.!!11,c!-.~.Q.~d, t.o. qeµ:a,y)he.c.osts .. of.the.project. During.theconstru9tion of.the-Manhattan• 
and Williamsbµrg-Bridges,in the early 19.00s,. for example,-the,use of excess condemnation· enablecf..the 
~ity to clear 700 tenements (uprooting ,50,000 people) Oil the Lower East Side. Excess condemnation 
was attacked. ·as; an;: unreasonable ~ion. of the- public .use doctri,ne, and some .courts limited its 
application.-But most state sup_reme co~ approved the process. These biµtles were among the earliest 
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The "Public Menace" of Blight 

From the American Revolution through the first half of the twentieth 
century, the faw -of eminent domain was full of inconsistencies. Rationalization 
of the diverse ·state and .federal court rulings about what constituted a valid 
public use was extremely difficult.- The founding fathers, moreover, left little 
guidance on the meaning of the term. Although the sovereign's right of eminent 
domain was· part of natural law principles adopted by the Constitutional 
Convention from English law, little evidence exists to explain why the framers 
included the limitation that condemned land be taken solely for public use. In 
the first half of the ·1800s, every .state except North Carolina included a public 
use clause in, its constitution, but they too provided little guidance on the 
meaning of the phrase. As a result, courts interpreted these clauses on an ad hoc 
basis. During the nineteenth century, state courts :vacillated between support for 
an expansive use of eminei;i.t domain-and a fear that condemnation would be 
abused to the detriment of individual property rights. The United ~tates 
Supreme Court,. more~ver, infrequently expounded upon the -meaning of the 
Public Use Clause, and when the. Court did consider cases involving 
condemnation, its principles-:-priva:te property rights were sacrosanct
conflicted with its approval of a wide variety of condemnations. 28 

In the early Republic, eminent domain was used to support the expansion of 
the nascent economy, and many state courts adopted ·a broad interpretation of 
public use to support the taking of property for mills, dams, or roads, holding 
that these enterprises providect · a "public benefit"29 Even though 
cqndemnations -of property for \iams or .highways frequently provided 
significant advantages to individual parties, courts- concluded that because the 
facilities resulting from the condemnation could be exploited by a large number 
of people,-they did not violate the-restriction that condemned property be for 
public use. As the Industrial Revolution gathered steam, the use of the power of 
eminent domain for railroads,. utilities, and other types of improvements 
increased. To support economic development, .legisJatures across the country 
granted private corporations the right to condemn ·property needed for 
expansion. As with prior condemnations, such takings were approved on tp.e 
theory that the fruits of the takings would be available to the general public. 
According to legal historian Harry Scheiber, "'the comfort, convenience and 

efforts of urban reformers to expand the limits of the public use doctrine. See SCHWARTZ, supra note 12, 
• at 14; Note, The Public Use Limitation in Eminent Domain, An Ai:[vance Requiem, 58 YALE L.J. 599, 

606-07 {l 949). 
28. See Meidinger, supra note 14, at 18; see also STANLEY 1,(. SCHULTZ, CONSTRUCTING URBAN 

CULTIJRE: .AMERICAN CrrrEs AND CITY PLANNING, 1800-1920, at 41 (1989); Berger, supra note 14, al 
213; Jones, supra note I 4, at 289-290; Kochan, supra note 14, at 60-61. 

29. Nineteenth century judges approached questions. of eminent domain, economic regulation, and 
taxation in a similar fashion, seeking to ascertain the ruiture of the "public interest" in each activity. The 
interconnectedness of these three areas of law was crucial to the rise of the doctrine of substantive due 
process. See BARRY CUSHMAN, ·RETHINK.ING THE NEW DEAL ·couin:. THE STRUCIURE OF A 
CONSTmnlONAL RE\TOLUI10N 6 (1998); HOWARD GILLMAN, THE CONSTITimON BESTE.GED 54-55 
(1993). 
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pi:Qs_R~rity . Qf the people; beq~e a p:pncipal justificati.o~ in the American 
9.o~_ .. g~1;1:~111lly _for accepting legislative .. detenninations that certain older 
vel?t~d,rigµts in prop_erty must be forced to give way to the technological and 
entrepr~neurial agents of progress:'30 Through the Civil War, st?te courts 
apprgred._a wide vatjecy oftakings.31 

Tow1U"ds the-end of the 1800s, an in~easing mimbet of judges attempted to 
restr.i,c.t:th~ us.e of.emil;i.~nt.domain by private.parties; Worried about the rise of 
"class legislatiorr' that favored certain inter-ests over. the public good, leading 
jurists like Michigan Supreme Court Chief Justice Thomas Cooley argued that . • 
condemnation sho11ld be used only in- cases of clear public benefit. In his 
seminal _treatise, (:qnstitutto_nal. Limitatjons~ Cooley stated that a public use 
should be fou,nd only ''where the gq_vernmentis-supplying its own ne~ds, or is 
furnishing faciliti~s f9r i~ citizens in r~gard to those matters of public 
necessity, convenience or welfare. "32 In. response to the growing power of 
corporations to secure ·public. aid. for-· gr9wth,. .Cooley argm;d that "the 
distinction between diff erent-·qlasses or occupations, ang. the favoring of one at 
the expense of _the rest ... is not legitimate legislation.',33 This restrictive view 
of the proper appJicii:tjon Qf the gov.ernmentts- e.min~nt- domiu.p. powers placed 
many law~ suppofting. econp_µ1ic dey~l(?pl:_D:~nt .iA qu!;1sti,~D;-. J4. tb,e .. l~J.7 case 
Reyerson v. Br9wn, for example. Cooley de_c,:lared Michigan's Milldam Act of 
1873, whi9p._ al}oweq private compa¢e~ to, '?0:Q.d~~.Janq.for the. co~struction of 
water-powered mills, uµconstitutjopal and stqt~A--1:b:at privat~_corporation~ could 
be given the right of eminent domain only in cases of "extreme necessity."34 

Concerned that g~>Ve~ent suppor:t= for private business would be followed 
by government regulation of free enterprise, many nineteenth- century judges 
invalidated, attemp:ts at public/private cooperation. In their zeal to pro(e9t 
business from gov:ei:nment intervention, cqurts . iii the late 180Qs frequently 
deprived corporations -of public benefits, including financial subsidy and rights 

30. Hany Scheiber, The Road to Munn: Eminent Domain "and the Concept of Public Purpose in the 
State Courts, in LAW IN AMERJCAN HISTORY 329, 370, 386 (Donald Fleming & Bernard Bai!yn eds., 
19.71). • 

31. See MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1780-1860, at 259-61 
(1977); SCHULTZ, supra note 28, at 89; Berger, supra note 14, at 208-09; jones, supra note 14, at 291; 
Kochan, supra note 14, at 291-92; Meidinger, supra note 14~ at 24; Harry Scheiber, Property Law, 
E-cpropriation, and Resource Allocation by Government: The United States, 1789-1910, 33 J. ECON. 
HIST. 232 (1973). · 

32. THOMAS COOLEY, A TREATISE ON TIIE CONSTITUTIONAL LIMITATIONS WmcH REsT UPON T1:IE 
LEGISLATIVEPOWEROF"TIIESTATESOFTIIEAMERICANUNlON 533 (2d ed.1871). 

33. People v. Saj.eJJ;l; 2Q Mich. 4&7 (1870), cited in GllLMAN, supra note 29, at 56. On Cooley's 
views regarding "class legislation," see Alan Jones, Thomas M Cooley· and_ the Michigan Supreme 
Court, 1865-1886, 10 AM. J. LEGAL HIST. 97 (1966). 

34. Ryerson v. Brown, 35 Mich. 334; 339 (1877); see also Scheiber, supra note 30, at 386. The 
Illinois Supreme Court-concurred,in this·poJ;ition, declaring that state's Mills and: Millers ·Act of 1872 
illegal See _GaY.lord v. Sanitary Di°st., 68 N.E. 522 (Ill i ~03-). Harry .Scheiber .ar~es that in the West the 
com:ts continued to be amenable toll, broad-4iterpretation of the Public Use Clause. Scheiber, supra note 
31, at 24447. • 
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of condemnation.35 In 1888, the New York Court of Appeals voided the 
Niagara Falls and Whirlpool Railway Company's state-granted right of eminent 
domain. Citing Judge Cooley, th~ court declared that, while the railroad might 
provide a means for the public to· "fully gratify their curiosity" in,_ seeing the 
falls, this was not a sufficiently compelling purpose to justify the use of 
condemnation.36 The court further argued that while it was cognizant that the 
legislature had declared such a use to benefit the public, the final determination 
of what constituted a public use remained the court's prerogative.37 In the late 
1800s and early 1900s, other state supreme courts took similarly restrictive 
positions on the appropriate uses of eminent domain.38 

Most nineteenth century battles over the appropriation of land were fought 
in the state ·courts, which were g~nerally ambivalent towards expansive 
interpretations of the Public Use Clause. The United _States Supreme Court, 
when it considered such matters, however, was generally amenable to the use 
of eminent domain to support economic development. The Court's broad 
interpretation of the Public Use Clause was at odds with its oft-stated 
opposition to government intervention in the economy.39 The 1896 case of 
Missouri Pacific Railway v. Nebraska 40 is one of the few where the Court 
viewed emµient domain with suspicion. In that case, the Court considered a 
state act that required the Mis~ouri Pacific Railroad to allow farmers to 
construct a cooperative grain elevator on its property, declaring that to order the 
railroad to set aside its own land for such purposes violated the. Due Process 
Clause of the Fourteenth Amendment. Because the -grain_, elevators would 
provide benefits to the fanners who used them rather than the general public, 
the Court reasoned, the program was unconstitutional. "[S]o far as it required 
the railroad corporation to surrender a part of its land to the petitioners," the 
law was, "in essence and effect, a talcing of priv~te property ... for the private 
use of [an9ther]," the Court stated.41 

The Court's statement that the property of one person cannot be taken for 
the benefit of another was used so frequently in the early 1900s that it became 

35. See Scheiber, supra note 30, at 392. 
36. In re the Application of the Niagara Falls & Whirlpool Ry. Co., 15 N.E. 429,432 (N.Y. 1888). 
37. id 
38. See, e.g., Minn. Canal & Power v. Koochiching, 107 N.W. 414 (Minn. 1906); R.R. Co. v. Iron 

Works, 8 S.E. 453,467 (W. Va.1888). 
39. For a review of the late ninete~th centwy views of the Supreme Court, see GILLMAN, supra 

note 29, at 6-15; Michael Les Benedict, Laissez-Faire and Liberty: A Reevaluation of the Meaning and 
Origins of Laissez-Faire Constitutionalism, 3 L. & HIST. REV. 293 (1985); David Gold, Redjields, 
Railroads and the Roots of "Laissez-Faire Constltutionalism," 27 AM. J. LEGAL HIST. 254 (1983); 
Charles McCurdy, Justice Field and the Jurisprudence of Government-Business Relations: Some 
ParaIJ1eters of Laissez-Faire Constitutionalism, 1863-1897, 61 J. AM. HIST. 970 (1975). 

40. 164 v.s. 403 (1896). 
41. id at 417. Later that ye;ir, the Court specifically declared that the public use provisions of the 

Fifth Amendment applied to the states. See Fallbrook Irrigation Dist. ~- Bradley, 164 U.S. 112, 158 
(1896); see also Meidinger, supra note 14, at 30. 
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axiomatic; bunhe=-priri:ciple was _frequently .hoil.ore'd .. in- the breach:-<fu spite of 
the -·strong:-='language· ,the ... Court used·,,.ur·· declaring···ifie' Nebraska Act 
un.¢onstltutfonal, it was. 1;thereafter ... ·reluctant-· to· ·overrule state.· ·or federal 
cond~mnations. -During·. the -early· twentieth·-century;.' the• Justices, were amenable 
to a-wide-variety.of takings; and:Misso.uri:Pacific is,fue only case in which the 
Court invalidated a· ·state-approved· condemnaticn.f.r·:'EJnlike .other afeM of 
economic regulation ·in which the Court-continued. to: :view legislative acts with 
suspicion,- fu. a wide-variety ·of:cases,,,it ceded· the· authority· to· ·determine what 
constituted a public use to the state'courts.~·fu 1923;· the-Court declared that-it 
would regard state court d~terminations regarding the Public Us~ Clause ~'with 
great respect" and·; concluded: ,that its· .review . ..-of ·public use· cases ·was 
exceedingly- limited. 4~ • Rejecting the view .that-rcondemned property had. to be 
available to the··general public, the Court,also,stated that-it was 1'not essentia;I 
that the entire· community, nor even any considerable portion; should directly 
enjoy or participate in, order .to constitute.·:a. puqlie. use .. '?"4 While the Justices 
never- varied :from,,and stated frequently, ·their-view.that property could not be 
condemned· and ti:ansferred· to. another pa'rty;!·their· expansive readings· of the 
Fifth Amendment gave·en~ouragemen(to ~dvp,;:;ates;.of:w.bail.renewah~.~ •=·· •.· .... 

At the same time:the ·Court-was ipp:rovfu.g-a: 'wide•variety.:of talangs, it 
handed renew?l ·advocates, another:tool io-·coritrbl ·iirban· developinent:-·-in. the 
1926 case of• Village of-Euclidv;·Ambler Realtjr=Gompahy; Justice' Sutherl'and· 
ruled that zoning codes were an. acc,:eptable: government measure .to sliape urban 
areas,, and .. •did not· ·violate· the' D.ue:•·Ptticess • Clause 'of the"• Fourteenth 
Ame,ndment.~6 Sutherland concluded that zoning was an acceptable method to 
control public nuisances and·-within the. pblice·.powers. of local govemmelit to 
protect the health and. safety of residents:· Many, of the· leading urban refonners, 
in. particular· Alfred Bettman, -who-· wrote- a· perstiasiv~· aroicus curia~ brief ·on 
behalf of the Village of Euclid, would later,·.argue-= that the Court's· ·opinion 

42. For cases considering the public l}se doctrine, see, for example, Milheim v. Moffat Tunnel 
Improvement District, 262 U.S. 710 (i923) (state cou!a conden:µi,.Iand to 

0

bui.1d· tunnel •for .railroad); 
Block v. Hirsh,. 256 U.S. 135 (1921} (war emergency provided: pub~i.c purpose for sta~te P.I'Otecting 
tenants from ·eviction);·Henderso1TVille Light'and.Power Cd.·v. Blue lt.idge Iriternational;'243''U,S. 563 
(1917) (company could condemn land to build power plant for street railway); Mt. Vemon-Woodbery 
Cotton Duck Co, v::Alabama Interstate Power Co.; 240 U.S. 30·(1916) {allowing-power.company to 
condemn land for electric project). See al!'o Berger, supra note 14, at ;213; Mansnerus, supra note 6, at 
414. 

4~. Rindge Co: v. Los Angeles County, 262, US. 700; 707 (1923). 
44. Id. •· ,. · . ., · - :' · • 
45. In- the small number of cases that involved takings by the·federal goveriirilent; the Court also 

gave federal' agencie_s· sirniiar broad''discrefion. See United,States v:·Gettysburg Eie·c. Ry. Co:, 160-U.S. 
668· (1896) (C::ongress· couid authorize condemnation ·of Gettysburg Battle'fie1d);· r:uxton v. N.' River 
Bri~ge c;o., }.?'3. ~-~·- 5-?S- (1&?.4). (_CoD!l!J:.S.~. c9_1,ll<l.i!l!!hptjz~ cgp.denmation: of land: for,.conslruction.·of 
&ridge);.-Shoemaker v. United States, 147-.U,S.-282.(1893)..(D.~. administrator could condemn: land for 
public park): • • ··, .. "•., .... 

4'6. Vill. ofEuclid v. Ambler Realty, 272 U.S. 365 (1926}. 
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supported the use of eminent domain for urban renewal.47 

While the United States Supreme Court accepted the necessity of 
government coercion in support of economic development in the ·early 
twentieth century, in many state ·courts_, particularly those in the Northeast and 
Midwest (the areas with the largest, oldest cities), the doctrine of public use 
remained limited. The appellate courts of New York and Ohio continued to 
bold to a narrow interpretation of the clause and viewed with skepticism state 
legislative delegations of eminent domain powers to private parties.481In 1912, 
the Supreme Judicial Court of Massachusetts, in an advisory opinion, 
specifically declared that housing was not a "public use" for which public funds 
could be spent.49 The insistence of these courts that it was the judiciary's role to 
determine what constituted a public use, and their refusal to develop standards 
by which to define the doctrine, made. a large-scale urban renewal scheme a 
very risky undertaking. 

But the conflicting legal precedents were not the only reason that renewal 
advocates struggled with the law of eminent -domain. Equally important, the 
scheme conflicted with renewal advocates' deeply rooted conceptions of 
property rights. The principle that one person's property could not be taken and 
given to another was ingrained in •their understanding of American 
jurisprudence. The Public Use Clause restrained government from abusing 
private property owners, and it was a constitutional protection against 
socialism. Renewal advocates navigated a narrow path between the Scylla of 
continued urban decline, and the Charybdis of increased government influence 
over private property. They needed a· method to secure government assistance 
while retaining private control over urban redevelopment and to achieve urban 
redevelopment without drastically altering legal protections for private property 
in general. The discourse of blight provided a means to achieve their goals. 

II. THE DISCOVERY OF BLIGHT 

During the 1920s, American cities witnessed a construction boom that 
surpassed all previous periods of growth. Skyscrapers rose higher than ever, 
bridges spanned rivers across ·the country: and public buildings sprouted 
throughout urban areas. In addition, several million units of housing were built 

47. On the importance of Euclid in urban law, see Richard Chused, Euclid's Historical Imagery, 51 
CASE W. REs. L. REV. 597, 611-13 (2001); and Melvyn Durchslag, Village of Euclid v. Ambler Realty 
Co~ Seventy-Five Years Later: This is Not Your Father's Zoning Ordinance, 51 CASE W. REs. L. REV. 
645 (2001). 

48. See, e.g., Little Falls Fibre Co. v. Henry Ford & Son, Inc., 229 N.Y.S. 445, 449 (App. Div. 
1928) (prohibiting construction of dam on Mohawk River); Pontiac Improvement Co. v. Bd. of 
Comm'rs., 135 N.E. 635 (Ohio 1922) (prohibiting.condemnation of land wherepu),lic use was unclear); 
see also WILLIAM E. NELSON, THE LEGALIST REFORMATION: LAW, PoLITICS AND IDEOLOGY IN NEW 
YORK, 1920-1980, at 28 (2001). • 

49. In re Opinion of~e Justices;98 N.E. 611 (Mass. 1912). 
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during the decade, allowing second generation, immigrants to escape. the slums. 
But while these were healthy changes;:m~y urban elites realized that-cities 
would face trouble in the near future. The expansion of the suburbs drew the 
rich ~d middle-class out of the city. At the same time, the combination of 
slowed. immigration and econo.J:?ic mobility resulted in increased vacancy rates 
in working-class districts .. The number .of residents in the urban core declined, 
to the Joy of housing reformers, but the slums remained, impervious·. to 
h 50 c ange. 1 

Throughout the 1920s, renewal advocates hoped that run-down •• 
neighborhoods, at least those close to the busjness and entertainment districts, 
would provide profit-making opportunities that.-wQuld result in the private 
acquisition and clearance, of deteriorated .. -,structures. However, instead- of 
rebuilding. older neighborhoods, developers focused .. on the outlying areas and 
the suburbs. The.construction of mass transit and improvements in roads made 
these Ii.ew units ea~ily accessible, and .developers generally avoided the 
problems· that came with inner-city development. In New· York Cjty, for 
example, despite dramatic growth during.the decade,. some 67,000 substandard 
buildings remained in the city as of 19-30?. • 

The .late 1920s brought a convergence:of-forces- that supported the· urban 
renewal movement, and several groups- that were formerly· antagonists· in the 
battle for city revitalization began to cooperate. Real estate interests, housing 
reformers, and. big-city• politieians· aU ·hoped'. to reap· benefits through urban 
renewal, and they. formed a ·tenuous coalition to promote redevelopment. Their 
goals were widely. divergent. Housing reformers· wanted government support to 
eliminate decrepit _housing and replace it with modern,. affordable dwellings. 
Politicians-hoped to increase their cities' tax ~ases an4 provig.~ jobs (?Swell as 
opportunities for graft) to their constituents. Real estate interests sought to gain 
access to large parcels of downtown property for profitable redevelopment 52 

The planning profession provided a common language that joined real 
estate interests, housing reformers, and local government. Planners argued that 
cities were anar.chic and inefficient, and they sough_t to rati9.n~e the city 
through the deyelopment of strict standards .. for city growth. Su9cessful city 
development, they claimed, required a professional analysis of the needs and 
resources of urban areas. During tb,e construction.boom of i:he 1920s, planners 
played a major role in the development of suburban cqmmunities and, through 
professional societies like the American Instij:ute of Planners and the American 

50. See SCHWARTZ, supra note 12, at 26. 
51. SeePAGE,supra note 24, at 72-73. 
52. On the varied goals and int_er~ts _of_ur~ re~ewaj advocates, .~e~ EQGECSON; supra note 13, at 

346-47; PETER: HAi.L; €!Tl.ES OF-TOMORROW: AN INTEliECTUAL HISTORY OF URBAN PLANNING AND 
DESIGN IN THE TWENTIETH CENTURY 228-f9 (1996); TEAFORD, supra note 11, at 26-29; and John F. 
Bauman, V'zsions of a Post-War City: A Perspective on Urban Planning in Philadelphia anrlthe Nation, 
1942-1945, 6 URBANISM PAST &PRESENT, Winter/Spring, 1980-81, at 1. 
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Society of Planning Officials, became intimately involved in the reorganization 
of urban life.53 

• 

Herbert Hoover's vocai support for zoning and comprehensive planning 
was·crucial-·to the growth of the planning profession and to the rise of the urban 
renewal movement. As Secretary or Commerce, Hoover created a Special 
Division of Building and Housing,- which promoted" • planning through the 
development of the Standard City Planning-Enabling Act, a model law adopted 
by many states during the 1920s. The Commerce Department also published 
and distributed the City Planning Primer, which promoted the benefits of 
zoning and other types of urban planning.54 In 1931, Hoover convened ·the 
Conference on Home Building ·and Homeownership, an intensive study of the 
s~te of American housing: The • thirty-one committees of _the conference 
examined every aspect of the problems facing cities and suburbs. Among these 
groups was the Committee on Blighted Areas and Slums, which promoted its 
plan for urban redevelopment as "a .combination of governmental aid in the 
clearing of sites and of private enterprise in rebuilding upon them .... "55 This 
plan would require the passage of "enabling legislation that will permit and 
fa~ilitate • ·the large-scale ·condemnation of slum areas," the committee 
reported. 56 

Urban planners like Alfred Bettman, Harland Bartholomew, and John 
Ihlder, and real estate interests including Metropolitan Life Insurance President 
Frederick Ecker and Leonard Reaume, former ·president of the National 
Association of Real Estate Boards, were active participants in this conference, 
and they shaped discussions over the future of American housing. They formed 
a.powerful, nation-wide coalition to fight for slum clearance. The influence of 
planners also continued to rise as the New Deal established agencies like the 
National Resources Planning Board (run by urban planner Frederic Delano, 
President Roosevelt's cousin), which funded the preparation of local and 
regional plans. 

This coalition worked to foster a political climate amenable to the radical 
reconstruction of urban areas. Led by the planners in the group, they gradually 
developed a new terminology of city decline, a discourse of blight and rnnewal. 

53. On the rise of the planning profession, see M. CHRlsTINE BOYER, DREAMING THE RATIONAL 
CITY: THE MYTII OF AMERICAN CITY PLANNING 206 (1983); HALL, supra note 52, at 136-75; MEL 
Scorr, AMElllCAN CITY PLANNING SINCE 1890, at 397-400 (1971); and Robert Beauregard, Between • 
Modernity and Postmodemity: The Ambiguous Position of U.S. Planning, 1 ENv'T & PLAN. D: SOC'Y & 
SPACE 381,388 (1989). 

54. On Hoover's role, see Janet Hutchinson, Shaping Housing and Enhancing Consumption: 
Hoover's lnterwar Housing Policy, in FRbM TENEMENTS TO THE TAYLOR HOMES: ]N SEARCH OF AN 
U!$ANHOUSING POLICY IN TwENrIEnr CENTURY AMERICA 81 (John F. Bauman et al. eds., 2000). See 
also Chused, supra note 47, at 598-99; Radford, supra note 11, at 86. . 

55. PREslDENT'S CONFERENCE ON HOME BUILDING AND HOMEOWNERSHIP, 3 SLUMS, LARGE
SCALEHOUSING AND DECENTRALIZATION·25 (John M. Gries & James Ford eds., 1932). 

56. Id. at xii. 
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J¥s·-discqwse:,contrasted the-existing, deteriorated:state of:urban areas with·a 
possible modem, revitalized future. Vital to this" effort-was the.elevatidn.oftwo· 
terms.:cto~pµbliq-:attention; "slums1?.and t~blight}':,Adv-ocates worked to·convince 
urbap_ ref>i4~nts.,that-·these. problems.-·-would:-c9ntinue to·-plague:·cities. without 
gov.emme.nt interven_tiqn. In-book-aftet:boa~ including. Mabel. Walker's. Slums 
and ll-#ghtdm4:Er:llth:;Elrner,..Wopd.!·s·,SZ,.,mr-:-and::8.lighted.-Ateas, ·as well as· in 
pi:o(essional journals like: Ami!rican Planning.-atzd: Civic-Annual; Architectural 
Record, ,,an.d·Na.tional-Municipal Review, planners· developed ·an increasingly.· 
complex lexicqn of t~s. ~o•describe .these P.h~omena and explained·why they 
plagued- cities. A .slum,. according- . .to· p.lanners,;J:was· an .area,·. with ·run-down 
buildings,. dirty streets; .. and .. a .high.-;crim~: .rate.: .. tbat was -:.almost, exclusively_ 
inha:bited' by poor .. people.:·Whik·the -p.Qpular.-:view·:Qf ·the· slums focused on:the 
inhabit.ants., planp_ers. co:µc.ep.t:rated: orr. tb,e .. c.onclitions that :created .such ·areas·. 
According to the experts;. a sl:um·w.a,s,a .. clist,r:ict:.th~t had. an excess-of.buildings 
that.: .. either:· because of.. dilapidation,:. obsples;qenc~.- ,ov.ercr-pwding,: poor 
arrangement .. or design, ~ack. .. of ventilati9n;'.1-ligbt :or· sanitary fadlitie.s;.-or· a 
combinatiqrr of-th~s.e· fact.qrs-;-·cµ:e;~etrim~ntat ·to '14~•.safety, .. hea~th~ morals ;u:cd 
comfo:rt ·of the, inh?J:>iuµits;: th~i::~o:f..',':~- .A ~lw:ri- ,wa.s .:~ .. -'.'socicll . liability to ... the 
community" because it .spawne4 crin;le, and·other,•problems. 58 

Other, urban ... areas -clid•not meet th~ -definition of a sh.1m;,· but- they were 
"blighted.'~- The..- te;rm. was· .. first· ·used by the·., Chicago. school' of sociology. 
Founded in the. Pr.ogressive ·era, the Chicago: school was le.d by, Robert Park, 
Erne.st Bu,rgess, and RD .. McKenzie;. .ancl-, pro.duced· an·• impressive, ·amount: of 
scholarship that focused in- particular-:on ·the .problemS: of the:poor in-·cities. 
The1,e scholars intrqduced the "ecologjg~l appro1lth~'-. to the field of sociology, 
and •this method of sfudy was crucial to .. early twentieth century understandings 
of :urban cb1lnge .. Blight,.originally.used·to·describe plant diseases,. was a part of 
this. broader approach,. to understanding ·society;~~ Cities· were: ·-Iike,.·H:ving 
organisms, the Chicago school argued, and;therefore, urban change dccurred• in: 
natll@l p11tt~. BHght arQ!>e around th<;i· cenp.:al busin,ess district,, .in giea!?". that 
were .formerly. residential. As-.cities..expanded, these areas pecam~·-mixed 0$e 
• distri~.ts,. \y.ith indu_stry. an~ commerce. 6~ ·'.The formt;irly .a,ttractive .housing: was 

57. MABEL WALKFJ.l, URBANBLIGl:IT ANDSLUMS3(1936). 
58. Id. at 3 ·(1935). On the role of discourse in shaping policies towards cities, see CHRISTOPHER 

MELE, SELLWG'THE LOWER EAST SIDE: CULTURE, REA.I; EsTATE AND REsISTANCE IN NEW YORK CITY 
(2000). 

59. See LEONARD REISSMAN, THE URBAN PR{JCESS: CITIES IN INDUSTRJAL SociETIES 93-121 
(1964);' Ernest Burgess; The Growth" of the City: An Introduction to a Research Project, in THE CriY 47 
(Robert E .. Pa;-)c -~ al, ~"5-, J!?.25)~ Roderiqk.I;l .. Mc~enzie, The Ecological Approach to·the Stildy of the 
Human Communiiy, in THE CITY 63 (Ernest-Burgess et al. eds.,.1925). • 

60. Scholars like Homer Hoyt argued that these areas became blighted because property owners 
expected the central businesi district to expand, Owners let their properties decline because they thought 
.that they would be demolished after they were !Jought for redevelopment HOMER: HOYT, ONE HUNDREP 
YEARS OF-LAND VALUES Ill! CHICAGO 364 (1936). 
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divided into smaller units for the poor, and "parasitic and transitory services" 
such as flophouses proliferatec:L61 

In periods of migration, these areas were "invaded" by ethnic and ·racial 
minorities. in search .of affordable.housing. This .use of medical terminology by 
the Chicago school made its analysis appear objective and scientifi<;:, but it also 
reflected the general prejudices • of ·society :regarding racial minorities, 
particularly blacks. In his discussion of Chicago, Burgess noted the 
"disturbances of metabolism caused by an excessive increase [in population] 
such as those which followed the great influx of southern Negroes" into the city 
after World War I.62 These waves of people caused a "speeding up of the 
junking process in the area of deterioration."63 Another study, which 
acknowledged that many areas occupied by blacks bad other unattractive 
features, concluded that "certain raci~ and national groups ... cause a greater 
physical deterioration of property than groups _higher in the social and 
economic scale.',64 Blight, therefore, may -have been a naturally occurring 
process, but racial minorities were central to the Chicago school's 
understanding of urban change. • 

F.or urban planners and other · renewal advocates, the theory • of urban 
ecology became a means of ·reorganizing property rights within the· city. Not 
surprisingly, planners argued that blight was caused by lack of planning. 
"Unguided urban growth" and an "indiscriminate mixture of homes, factories, 
warehouses, junk yards, and stores that has resulted in depressed property 
values" were responsible for urban blight 65 Buildings in these areas were 
"obsolete" because "an excessive amount of land is devoted to streets and 
alleys."66 The streets in these districts, which were buiit for horses; had "now 
become motor speedways.''67 Population densities in these areas were higher 
than acc.eptable under "principles of modern planning."68 All of these problems 
were the.result of ''unplanned urban expansion" without appropriate zoning.69 

To renewal advocates, blight was bad not only because of .the damage it caused 
to residents, but also because it drained urban.resources. The increasing costs of 
police and social services in these areas, combined with the loss of tax revenues 
as people left the city, placed a significant burden on government.70 

61. McKei¢e,supranote59,at76. 
62. Burgess, supra note 59, at 54. 
63. Id. 
64. HOYT,supranote 60, at 314. 
65. MELSCOTT,METROPOLITANLos ANGELES: ONE COMMUNITY 108 (1950). 
66. ARTHUR HILLMAN & ROBERT CASEY, TOMOjm.OW'S CHICAGO 70 (1950). 
67. Id. 
68. Id. 
69. Id. 
70. See EDITH ELMER WOOD, SLUMS AND.BLIGHTED. AREAs INTIIE UNIIBD STATES 19-21 (1935). 

For discussions of the general chacteristics of slums and ·blighted areas, see BEAUREGARD, supra :i:iote 
13, at 136-37; MILES COLEAN, RENEWJNG OUR CITIES 38-39 (1953); JAMES FORD, SLUMS AND 
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• -Renewal advocates never developed a: systematic process by which to 
detennine. when an area was blighted. While- they devoted a great deal of ·study 
to blighted areas, renewal advocates preferred to- define tlie phenomenon with 
vague generalities. ~oover's slum committee,:-for example, declared that "a 
blighted area is an area where, due either: to t!?-e-lack =of a vitalizing factor or to 
the pi;-esence of a devitalizing .factor, .the· life, of •the area has been sapped."71 

Hoover'·s committee, however, did concede that-in some ,cases'· "a .slum has 
become economically profitable because· of the high rents tha~ can be·obtained 
for improper. rise, and is not long blighted according to the definition." 
Nevertheless,- the area was still a problem, the committee argued.· In fact, 
"because of .this economic strength, it:is ·a greater, ~ger to the· communityt 
they declared. 72 

In populaF discussions. of the issue, renewal, advocates often merged their 
descriptions of slums and blighted· areas. This served useful political· and 
judicial purposes bec;mse slums were known problems. Frequently, ·planners 
argued that a blighted area was one "on-its way to becoming a slum:"13 The fear 
of the slums provided planners an argument for their:-attempts to take control of 
blight. As the,:tei:m originally described·plant·diseases, ·the--evocm,tidrr·of blight 
created a vision of a: plague spreading across the- -city, moving,.-,from- one 
neighborhood to the next. The future of the city rested upon the:effort:to stop its 
spread. For this reason, r~newal • advocates ass-erted; • -thes~ areas had· to be 
cleared and rebuilt. "We must cut. out the ·-whole- cancer and· not leave any 
diseased tissue," stated New York City Comptroller:Joseph McGoldrick. 74 

Because the term was so poorly defined; -blight became a useful rhetorical 
device-a means by which real·· estate interests could reorganize property 
ownership by separating "productive1

' and '!tu?,productive'! land uses-. The 
development of the discourse of blight provided real estate investors with a 
means to. rationalize·urban land ownership. In the early 1900s, the majority of 
rental properties in· large -American cities were owned by-individuals (many of 
them immigrants). Landlords typically' owned just' a few properties and 
frequently did not have the -resources to maintain or improve them. These small 
landholdings were inefficient, developers argued, and they prevented the 

HOUSING 11 (1936); NATIONAL ASSOCIATION OF HOUSING OFFICIALS, HOUSING OFFICIALS YEARBOOK 
. 1936, at 241 (Coleman Woodbury ed., I 936); and WALKER, supra note 57, at 4-6. 

71. PRESIDENT'S CONFERENCE ON HOMEBUILDING AND HOMEOWNERSIDP, supra note 55, at 41. 
72. Id: at 2. 
73. WALKER, supra note 57, at4;see also GELFAND,supranote 11, at 109. 
74. Joseph D. McGo1drick, The Superblock: Instead of Slums, N.Y. TIM.Es MAG., Nov. 19~ 1944, at 

54-55, cited in Howard G~lef!e1 The Evolutior:. of lfefg}?hor~ood flanrz{ng: fr9m ~hf} Progressive Era to 
the 1949 Housing Act;9 I. URB. HlST. 421,437 (1983). On the use oflanguage to shape policies towards 
urban areas, see ROBERT HALPERN, REBUILDING nm INNER CITY: A HISTORY OF NE.IGHBORllOOD 
INITIATIVES TO ADDRESS P0VER1Y IN TIIB UNIT.ED STATES 67 (1995); and MELE, supra note 58, at 20-
22. 
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production of modern, large-scale housing and commercial projects.75 Real 
estate development was an emerging ,field in the 1920s, when mortgage bankers 
and institutional investors expanded their role in housing production 
dramatically in the suburbs and outlying areas of the pity.76 Many institutional 
investors saw potential in the urban core, but because they faced 
insurmountable obstacles to securing title to property in congested urban areas, 
redevelopment of.slum areas stagnated. Eminent domain, therefore, was sought 
as a necessary means for the efficient accumulation of-urban property. 

Realtors, developers, and mortgage bankers were served by the National 
Association of Real Estate Boards (NAREB) in their efforts to secure access to 
urban land. Formed in 1908 tQ professionalize the selling of real estate, the 
NAREB subsequently exJ?anded into many other areas of property 
development, and by the 1930s; it was .one of the most powerful interest groups 
in the nation. The real estate executives who led the group were instrumental in 
the creation of new methods of real estate finance and insurance, and as the 
originators of planned suburban communities, they were vital to the growth of 
the field of planning. Led by Herbert Nelson during the 1930s and '40s, the 
group promoted a variety of programs to privately redevelop urban 
neighborhoods. The NAREB was aided in this effort by its research wing, the 
Urban Land Institute (ULI), described by its director, Hugh Potter, as "the city 
planning department of the Realtors of this country.',77 Together, the NAREB 
and ULI used the language of planning to persuade the public to support the· use 
of eminent domain for private redevelopment. • 

As real estate interests became increasingly active in the promotion of 
urban redevelopment, Nelson and other renewal advocates shifted the analysis 
of blighted areas towards economic.concerns. The problem with blighted areas 
was not only that they might become slums with their concomitant social 
problems. More importantly, blighted areas-were obsta9les to the economic 
growth of the city. "A blighted area is one which has deteriorated from an 
economic standpoint and therefore become less profitable to the city, the 
general public and the owners of its real estate. Depreciation has set in and the 
area 'is rapidly becoming a liability rather than an asset," argued planner Mabel 
Walker.78 Blight prevented the creation of a modern ·city, and blighted areas 
were extr_emely difficult and expensive to cure. The problem, renewal 

75. See JARED N. DAY, URBAN CASTI.ES: TENEMENT HOUSJNG AND LANDLORD ACTIVISM 1N NEW 
YORK.CITY, 1890-1943,at 178 (1999). 

76. On the rise of the real estate industry, see MARC WEISS, THE RISE OF THE COMMUNITY 
BUILDERS: THE AMERlCAN REAL ESTATE !NDUSTilY.AND URBAN LAND Pl.ANNING (1987). 

77. Hugh Potter, The Need for Federal Action in Rebuilding Cities, in 14 AMEruCAN PLANNlNG & 
CMC.ANNUAL 175, 175 (Harlean James ed., 1943); see also WEISS; supra note 76, at 50-51 (discussing 
conflicts within N.AREB between real estate brokers and community builders); Gillette, supra note 74, 
at 434 (discussing role ofNAREB and ULI in promoting urban redevelopment efforts). 

78. WALKER, supra note 57, at 6-7. • 
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advocates asserted, was that property owners often were unaware of the decline 
of property values . in . their neighborh~d, and there was a resulting 
"discrepancy between the value placed upon the property by the owner. and its 
value for any-uses to which it can be put"79 Owners, they argued, held on to 
their properties "in the hope that by some miracle 1;hey may eventually get back 
at least their origtnal i11.vestmy_nt.'.'80 These "i;i.rtificiaJly high values," set by 
naive ( or speculative) property owners, niade acquisition and clearance very 
difficult. 81 

Ethnic prejudice underlay much of the analysis of ~lighted areall, 
particul_arly in New York City, where the majority of own,ers of aplµ"tment 
buildings and small-scale commercial operations were immigran~s. For 
immigrant Jews and Italians, most of whom lacked form.al education, tenement 
ownership was a popular means of up~ard mo_bility, as was the operation of 
garment factories and other businesses with low capital requirements. The 
tenements they owned were often ~e oldest and most decrepit, and immigrant 
landlords' neglect of these buildings was, according to one scholar, "a central 
management principal" designed to lower costs and maximize profits. 82 

Undercapitalized immigrant busi,ne~ses also presented problems to urb.~ elites 
in their efforts to manage the city. While tenemen~s were crucial to the housing 
of the immigrant masses and small businesses were vital to their-.economic 
survival, m:ban elites blamed apm:tment and industrial facilities for the creation 
ofblight.83 

Small-scale, immigrant property owners, renewal advocati;:s argued, were 
not interested in the broader goQd of the city. They were speculators, persons 
whose only goal was to make a fast buck regardless of the damage they did to 
surrounding property values. ••rn certain spots," argued ULI Pr~sideIJ.t .Hug"lJ 
Potter, "the high prices at which slum areas are held reveal the influence of 
greed; the properties have .b.een milked for years without repair.''84 Because 
these immigrant landlords were inefficient and their interests speculative, their 

19. Id. at 7; see also GUY GREER, YOUR CITY TOMORROW 103 (I 947). 
80. WALKER,supra !JO!e 57, at 6-7. • 
81. See COLEAN, supra note 70, at 79; Alfred Bettman, Federal and State Urban Redevelopment 

Bills, in 14-AMERICAN PLANNING AND crvrc ANNUAL J66, 171 (Harlean James ed., 1943) (hereinafter 
Bettman, Federal and State Urban Redevelopment BillsJ; Alfred Bettman, Urban Redevelopment 
Legislatiqn, in 15 AMERICAN PLANNING AND CMC ANNUAL 51 (Harlean James ed., 1944) [hereinafter 
Bettman, Urban Redevelopment Legislation]. 

82. DAY, sipra note 75, at 33, 56. 
83. On tenement landlords, see Donna Gabaccia, -Little Italy's Decline: Immigrant Renters and 

Investors in a Changing City; in_ LANDSCAPE OF MQDER:NITY: NEW YORK CITY, 1900-1940, at 235,245 
(David Ward & Olivier Zunz eds., 1992). On the role of small business in immigrant mobility, see 
SUSAN GLENN, DAUGH'IERS OF THE SI-ITETL: LIFE AND LABOR IN THE IMMIGRANT GENERATION (1990). 
On efforts to res~ct indµ~trial development in Manhattan, see Keith D: Revell, Regulating the 
Landscape: Real Estate Values, City Plantzing, and the 1916 Zoning Ordinance, in LANDSCAPE OF 
MODERNITY: ESSA :ys ON NEW YORK c~. 1900-I 940, at 28 (David Ward & Olivier Zimz eds., 1992). 

84. Potter, supra note 77, at 175. 
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property rights were not worthy of the same level of respect. Eminent domain 
would pay them "fair value" and return the property to those who would use it 
productively. In 1933! Herbert Nelson called for a "model state law helpfully 
outlining a legal device for empowering proper units to rule out adverse uses 
and effectively replan blighted areas."85 Despite the obtuse wording of his 
proposal> Nelson clearly envisioned expanded use of eminent domain for 
redevelopment. 

The purpose behind the designation of certafo areas as blighted was clear. 
Renewal advocates believed that the blighted land could be put to a "higher 
use" under the right circumstances. One planner cited mid-town Manhattan as 
an example of an area where ''the height of the la:nd, the frontage on the river, 
and the growing transportation accessibility would make "it a desirable location, 
if it were not for the slum characteristics it bas acquired."86 Many blighted 
areas supported ·viable businesses and provided affordable housing to working
class persons. The problem with a blighted area, however, V(a.5 that it was not 
profitable enough-it did not produce enough tax revenues for the city, and it 
did not create profit opportunities for those who most coveted the land. As 
sociologist Scott Greer explained in his 1965 assessment of the urban renewal 
program, the definition of blight was "simply that 'this land is too good for 
these people. "'87 1 

The changing terminology used to describe cities set the stage for the 
implementation of urban renewal. Through the creation and explication of the 
problem of blight, renewal advocates shifted the terms of the debate. The rights 
of private property remained sacrosanct, but subject to new limitations. Not all 
property owners were due the same respect. Those who held onto blighted 
properties were acting against the public interest because their speculation and 
inefficient management imperiled city residents and taxed the finances of city 
government. Fll:filietmore, the refusal of these owners to sell their properties at 
"reasonable prices" prevented the rationalization of urban real estate and the 
creation of modern cities. "It is a public use," D.C. reformer John Thlder 
declared in 1936, "to reclaim a slum or blighted area that is proving a 
disastrous economic and social liability to its community."88 To prevent further 
damage to urban areas, eminent domain was necessary to v.rrest this land away 
from these owners and to ensure that it was used more appropriately. 

85. Herbert Nelson. Urban Housing and Land Use, 1 LAW & CONrEMP. PROBS. 158, 165 {1934). 
86. WALKER, supra note 57, at 12; see also COLEAN, supra note 70, at 79. 
87. GREER, supra note 10, at 31; see also GELFAND, supra note 11, at 108; TEAFORD, supra note 

11, at 6. Hoover's committee on slums and blighted areas from the outset envisioned "the use offonner 
slum sites for the housing of higher income groups." !'RESIDENT'S CON.FERENCE ON HOME BUILDING 
AND HOMEOWNERSHIP, supra note 55, at 9. 

88. John Thlder & Maurice Brooks, Use of the Pawer of Emin~t Domain in Slum Reclamation, 12 
J. LAND & PUB. UTIL. ECON. 355, 360 (1936). 
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ill. PUBI..:IC H0USING AND URBAN R.ENEWAL 

the Great Depr~ssi_on ·pro\riqe4 the conte~ for the "beginnings of the 
reconceptualization of the Public Use Clause, as the development. of public 
housing helped to legitim:a,te urban renew~. effo~ .. ;rn 1934, at,_a, tim~ :w)Jen 
urban issues were consid~red p?Ttlcularly pressing, ·ihe fi~~ volume· 9fL~ and 
Contempo_rary Problems devoted a'· specic3:l ·s~tio~ to the questiqn ..<?f wban 
revitalization. Assessing the need to clear slum areas, Coleman Woodbury, then 
Secretary of the Illinois State Hqusing Board, asserted that "those who se~. 
housing as a major economic activity of the next generation will.breathe ·more 
easily if and when a few liigh state courts ~d ~~"<c.Jiµted Sta~s Sµpr~me Court 
clearly recognize "iiousuig as a· public use.'; U~til then, he ~on_clu4ed, "housing 
developJnent will go· ahead very slowly ... :"89

• 

The Great Depressio~ dev~stated..tenement landlorqs. Vacancies in.creased, 
taxes 'rose, and new bousing regulatiom increased maintenanc~ co~ts .• Most 
tenement; we~~ bought ori ci.-edit, ·~d _be~a~~i ~~Y-had ~~ged -~~~- in tb'.e 
heated real estate market of the 1920s, moitgag~ payments on IIJ?..D.Y properties 
exceeded th~ir incotp~: As a .!~_sult_,_ ~eg~¢~1f -~~~~--~~r~· no; .'.~bir 4l .. mak~ 
their loan payme~t~. M~y t~.nem~nt ~}Vll~rs. !qs~-.ft.i~~~ p~pp~i~s at fqr~flq~e, 
and institutionai investors, along with city governments, became de facto slum 
lords in :many cities.90 

• 

This crisis, _how~ve~? ~reate4 new_· RPPO~tj._e~ .for re.newal advocates. 
Many tenements were demolished because they '."ere declared un.safe according 
to recently established minimi.µn st~diµ-9-s o( occ_upancy. ;rn addition., the 
consoliqation of tax-delinq~ent buildings_ in th~ hands of .corporations . and 
government made the clea,rance of large areas for_ ~edevelopment possible. 
Property owners became increasingiy· amenable to conderiihat~oii as a nieans to 
exit a failing m~ket. Whert.: they, Ofl:C~. opposed any government re~lation, 
landlords now ·wanted to be "bailed out'' of their troubled investments. In 
addition, th~ cr~atiol!- of the Ho~eowne~'s Loan Corporatio~ the Fed~ral 
Housing Administration, and o~er federal programs to suppo~ the real estate 
industry further s~pported c!J:e rati<:>I,1aliz~tjon o_nhe real estate market. Large 
corporations increasingly supplanted individual investors as • owners of 
apartment buildings. As a result; opportunities for larg(?-scal~ redevelopment of 
urban areas expanded.91-

The acquisition of property by institutional investors also intensified the 
push for goven11~1~p.t i~tervention in .the ~eal estate market.. During the 1930s, 
renewal advocates devised a variety of sc~emes to clear blighted areas. The 

89. Coleman Woodbury; Land :Assembly for Housing Developments, 1 LAW & CONTEMP. PROBS. 
213,215 (1934). 

90. See.DAY, supra note 75,-at lZ-4--78.· 
91. See.Gabaccia, supra note 83, at 246. 
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Urban Land Institute (ULI), for example, proposed the creation of private 
redevelopment agencies to spur redevelopment thro1:1gh slum condemnation 
conducted by private corporations. Under the ULI plan, when these bodies 
garnered the support .of 7-5% of the .owners in a designated area, the city could 
condemn the land and pass -it on to the agency .92 Many government officials, 
however, opposed such a wholesale transfer of government power to private 
corporations and raised constituti~nal complaints over the appropriate uses of 
eminent domain. In response, the real estate lobby altered its proposal to 
envision a limited role for government in the redevelopment process and 
proposed the creation of publicly managed ~'urban land commissions" to select 
sites and condemn· properties. The public agency, according to the plan, woulq. 
then have responsibility to dispose of the land to public or private entities.93 

This proposal also languished, however, as renewal advocates continued to face 
legal and political opposition. A significant urban renewal program would not 
be implemented until the 1940s.94 

Violently opposed by real estate interests, public housing became, 
ironically, the wedge for the expansion of slum clearance. Through the efforts 
of director Harold Ickes, the Public Works Administration (PW A) implemented 
the nation's first significant public housing program, and between 1934 and 
1937, the PWA constructed more than 21,000 units of publicly-owned housing 
for the working-class.95 To secure support for the program, Ickes agreed that 
slum sites would be given priority for public housing developments.96 This 
would enable real estate investors (particularly mortgage companies) to relieve 
themselves of µnderperfonning properties. Many housing reformers had pushed 
for working-class housing ip the suburbs. and qutlying areas of cities, believing 
that these healthier surroundirtgs would improve the social conditions of the 
urban poor. Development in.less densely populated areas would also be cheaper 
and would allow the construction of more units. But Ickes believed that public 
housing could provide shelter to the working-c~ass and revitalize. slums at the 
same time. From that point on, public housing and urban renewal would be 
intimately related.97 

Despite Ickes's efforts to·limit the real estate lobby's opposition, the public 

92. GELFAND,supranole 11,at 113-1?• 
93. See BOYER, supra note 53, at 252-53; GREER, supra .note 79, at 107-08; LOUIS JUSTEMENT, 

NEW CITIES FOR OLD: CIIT BUII.DING IN TERMS OF SPACE, TIME, AND MONEY 29-30 (1946); URBAN 
LAND INSTITUTE, A PROPOSAL FOR REBUILDING BLIGHTED CITY .AREAS (1943); Urban Development 
Principles Restated, 6 URB. LAND, Mar. 1947, at 3 .. 

94. Land clearance in cities, however, did increase· dramatically during the New Deal, as local 
governments, funded by the Public Works Administration and the Works Progress Administration, 
implemented public projects like bridges, tunnels, and other government facilities. These projects 
dislocated thousands of city :residents. See SCHWARTZ, supra note 12, at 46-47. 

95. See RADFORD, supra note 11, at 100-01. 
96. See id. at 101-02. 
91. See SCHWARTZ, supra note 12, at 25-26; Carol Aronivici, Housing the Poor: Mirage or Reality, 

I LAW &CONTEMP.l'RO~S.148 (1934). 
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housing program quickly came un(jer legal attack. In the early battles over the 
New Deal, as conservative courtS' struggled to rein in the Roosevelt 
Administration, the government's eminent domain powers were once again 
contested. In 1935, a federal district judge in western Kentucky ruled that 
public housing did not meet the requirements of the Public Use Clau~e and 
denied the PW A the right to. C!:mdemn l~d for housing projects.98 Relying on 
late. nineteenth century precedents, the judge construed the Public Use Clause 
narrowly and concluded that the agency could only condemn property for 
facilities that provided equal access to 'all citizens.99 Public housing, with· a 
limited number of units 'and a detailed screening -process for tenants, did not 
meet this requiremen~. 

If the prpperty of the citizen can be co~demned and taken ... simply because the_ 
,legislative department.. .. may determine that the use to which this property is to be 
put is for the general welfare, the property of every citizen .in this country would be 
subject to the whims and theories of any temporary majority.100 

The court further commented • that a broad interpretation of the Clause 
would inevitably make the courts the arbiters of public use, denying the right of 
legislatures to make policy. "The action '°of tlie courts in such cases would 
inevitably reflect the individual views of the judges." Better, he concluded, to 
have "a fixed and definite guide'."101 

·Toe Sixth .Circ~t affirmed the holding, concluding that "the -taking of one 
citizen's property for tl;i.e purpose of improving it and selling or leasing it to 
another ... is not, in our opinion, within the scope of the powers of the federal 
government. "102 While ·public housing officials wanted to contest the issue ·in 
the Supreme Court, President Roosevelt's advisors decided not to pursue the 
case further. Government officials worried'. that the case would provide an 
opportunity' for the conservative Supreme Court to gut much of the economic 
recovery effort. As a result, the federal program was limited to projects that the 
PW A could build without the use of eminent domain.103 

T.\le·year following the ruling, Congress passed the Wagner Housing Act, 
which created the United Stat~s Housing Authority and replaced federal 
construction with a system of subsidy for local housing authorities.104 The Act 
caused a dramatic expansion in public housing across the nation, as almost 

98. United States v. Certain Lam!s in Louisville, 9 F. Supp. 137 (1935), aff'd, 78 F.2d 684 (6th Cir. 
1935), appeal dismissed, 297 U.S. 726 {1936). 

99. Id at 140. 
100. Certain Lands in LDllisvi/le, 9 F. Supp. at 138; see also HENDERSON; supra note 26, at 71-72; 

Ira S. Robbins, The Use ofEminent Domain for Housing Purposes, in HOUSING OmCIALS YEARBOOK 
1936, at 116 (Coleman WoodbUIY ed., 1936). 

·101. Certain Lands in Louisville, 9-F. Supp. at 13?. • 
l 02. Certain Lands in Lo7!isville, 78 F 2d at 688. 
103. See HENDERSON, supra note 26, at 71; RADFORD, supra note 11, at 103. 
104. United States Housing Act of 1937, ch. 896, § 11, 50 Stat. 893 (1937) (current version at 42 

u.s.c. § 1437 {1994)). 
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every state approved legislation authorizing the creation of local housing 
authorities to secure federal funding. The bill also supported the goals of 
renewal advocates by specifically linking public housing construction to slum 
clearance and requiring each housing authority to demolish or repair as many 
"substandard" units as it built.195 

Public housing was also attacked in state courts, but unlike the Sixth 
Circuit, most state judges gave wide discretion to local agencies to use eminent 
domain for public -housing. As it did in many areas of twentieth century legal 
reform, New York led the· way in reinterpreting the Public Use Clause.106 The 
state had authorized a public housing program before the passage of the 
Wagner A~t, and the newly created New York City Housing Authority 
(NYCHA) fought the legal battles over eminent domain concurrently with the 
WP A. In a holding that contrasted distinctly with the Sixth Circuit, New York's 

• Court of Appeals approved the condemnation of properties by the NYCHA. 
The court relied heavily on the argument that slum clear_ance was an integral 
part of public housing production and declared that "slum areas are the 
breeding places of disease which ta1ce toll not only on its denizens, but, by 
spread, from the inhabitants of the entire city and state."107 The elimination of. 
these areas through the construction of public housing, the court ruled, 
constituted a valid public purpose. 

Other courts followed New York's direction in approving the use of 
condemnation for public housing, and slum clearance played an important role 
in many of these cases. The Supreme Court of Massachusetts stated that if the 
constructfon ·of housing for low-income persons were the "sole object of the 
statute we might have more difficulty."108 But the court distinguished the 
state's public housing act from prior attempts to subsidize housing that it bad 
rejected. An earlier proposed statute, the court argued, "contained no provision 
for the eradication of the sources of disease and danger. It was not a slum 
clearance law.''109 Because slums were a "public nuisance,"the court concluded 
that their destruction was a valid use of eminent domain. 110 

In authorizing the condemnation of land for public housing, state courts 
shifted public use jurisprudence. Iri m,ost prior cases, courts had examined· the 

105. Id.; see also RADFORD, supra note 11, at 103. 
106. On New York's central role in changing interpretations of the Public Use Clause and other 

legal doctrines, see NELSON, supra note 48. 
107. N.Y. City Housing Auth. v. Muller, 1 N.E.2d 153, 154 (N.Y. 1936); see also HENDERSON, 

supra note 26, at 72-75; NELSON, supra note 48, at 258-59. • 
108. Allydon Realty Corp. v. Holyoke Housing Auth., 23 N.E.2d 665, 668 (Mass. 1939). 
109. Id. at 669. ' 
110. Id.; see also Dornan v, Phlla. Housing Auth., 200 A. 834, 841 (Penn. 1934) ("[11he 

elimination of unsafe .and dilapidated tenements· is a legitimate object for the exercise of the police 
power."). Public housing cases are cited in Stephen A. Reisenfeld & Wa,rren EasJlund, Public Aid to 
Housing and Land Redevelopment, 34 M!NN. L. REV. 610, 634-35 {1950). See also Meidinger, supra 
note 14, at ~3-34. 
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intended future use of the condemned property and det~rmiQed whether that use 
was in the public interest. In Muller and its progeny, courts looked instead to 
the state of the property before condemnation. Since the destruction of 
tenements and other substandard buildings would eliminate noxious conditions 
in the area, courts reasoned, eminent domain provided a public benefit. By 
altering their methods for determining what constituted a public use, courts 
lessened the importance of the ultimate disposition of the property in their 
considerations. This shi'ft would be crucial in considerations of the legality of 
urban renewal.111 

The approval of local public housing by state courts provided strong 
precedents for urban renewal advocates who wanted to exercise the powers of 
eminent domain for the benefit of private developers. Public housing, however, 
was not identical to the programs promoted by renewal advocates. Unlike 
renewal efforts drive~ by private real. estate interests, public housing projects 
would be owned by local government and leased to tenants. While public 
housing opinions' were favorable to the cause, urban renewal required a further 
expansion of the public use doctrine. World War IT-era concerns about the 
future of American society provided a platform for promoting such change. 

IV. PLANNING A MODERN CITY 

During the Great Depression, planners secured a prominent position in 
discussions over the economic and social development of the country. The 
Tennessee Valley Authority was only the largest of many significant 
development projects in which planners played an important ·role. During 
World War II, national planning took on still greater urgency, and federal 
agencies presented numerous post-war plans for the creation of new systems of 
transportation, sanitation, and the developmient. of natural resources. Through 
the National Resources Planning Board (NRPB) as well as state, regional, and 
local planning commissions, planners lobbied for comprehensive programs to 
reorganize cities, suburbs, and rural areas. ''The war has given a new intensity 
to thinking about the future of cities," argued NRPB Chair Charles Ascher. 
"Let us not quail before the magnitude. of the task."112 

The movement for comprehensive planning received a boost from 

111. Though the Court of Appeals did not cite it, the Muller decision is similar in its reasoning to 
the Supreme Court's decision in Miller v. Schoene, 276 U.S. 272 {1928). There, the Court approved a 
Virginia law that directed owners of red cedar trees to cut them down in order to protect the state's apple 
orchards from the "cedar rust" disease. 

112. Charles Ascher, Better Cities Aftedhe War, 57 THE AM. CnY, June i942, at 55. For more on 
post-war planning and redevelopment efforts, see NAT'L REsOURCES PLAN. BD., NATIONAL RESOURCES 
DEVELOPMENT REPORT FOR 1943 (1943); NAT'L REsOURCES PLAN. BD., POST-WAR PLANNING (1942); 
W.E. REYNOLDS, POST-WAR URBAN REDEVELOPMENT (1946); SCOTT, supra note 53, at 397-400; City 
Planning Merges in.to National Planning, 48 THE AM. CITY, Nov. 1939, at 65; and Frederic A. Delano, 
Must Urban Redevelopment Wait on Bombing?, 56 THEAM. CITY, May 1941, at 35. 

26 

0 

0 

0 



0 

0 

0 

The "Public Menace" of Blight 

economists worried that the end of the war would push the economy back into 
depression. During the conflict, Harvard economist Alvin Hansen and Federal 
Reserve advisor Guy Greer published several influential reports in which they 
argued that the nation needed a full-scale plan for post-war conversion to 
maintain employment levels and prevent economic crisis. Hansen and Greer 
focused in particular on slum clearance and urban redevelopment as methods to 
keep workers busy after the war. They recommended that each city and region 
develop a ''.Master Plan" for its area.113 Seconding the proposal, Ascher argued 
th.at after the war .ended the country could "seize what may be a unique 
opportunity to remold our cities, to provide a creative, healthful and satisfying 
living and working environment for a people afforded economic security by 
full employment.''114 The creation of a modern city, Hansen argued, required 
"far-reaching changes in state laws" to give cities "adequate legal power ... to 
control the use of their land areas." These changes were to be "brought about 
mainly by the pressure of public opinion."115 

During the 1940s, renewal advocates took their case to the public. In 
pamphlets, radio addr~sses, "futuramas," and other media, they argued .that 
cities could be revitalized th.rough public/private partnerships. These programs, 
with the use of eminent domain, would provide public benefits by eliminating 
the decrepit urban core and replacing it with a gleaming modern city. Cities 
across the country organized commissions to prepare blueprints for the post
World War II era. Some, including Cincinnati, Portland, Dallas, and Detroit, 
drafted comprehensive plans for their cities. These documents established 
zoning districts, created stronger building standards, recommended changes in 
city infrastructure, and sought to create an orderly system fo~ future growth.116 

While some cities approved master· plans, others like New York drafted more 
practical initiatives of public works aimed at renewing slum areas while 
providing construction jobs. Business leaders, politicians, and planning 
professionals cooperated in this process, and their efforts were promoted by 
private coalitions of civic leaders such as the Allegheny Conference in 
Pittsburgh, the Municipal Housing and Planning Council of Chicago, and the 
Citizen's Council on City Planning in Philadelphia (CCCP). These groups were. 
controlled by the economic elite of each city, and their goa1 was to protect their 
urban investments by securing public support for government-assisted 

113. See:AL V1N H. HANSEN & GUY GREER, URBAN REDEVELOPMENT AND HOUSING (1945). 
114. Ascher,supranote 112,at55. 
115. Alvin H. Hansen, The City of the Future, 32 NAT'L MUN. REv. 68, 70 (1943). 
116. For examples of master plans, see ROBERT E. ALEXANDER & DRAYTON s. BRYANT, 

REBUILDING A CITY: A STUDY OF REDEVELOPMENT PROBLEMS IN Los ANGELES (1951); EDWARD M. 
BASSETT, THE MASTER PLAN (1938); CINCINNATI CITY PLANNING COMMlSSION, THE CINCINNATI 
METROPOLITAN MASTER PLAN (1948); DETROIT CITY PLAN COMMISSION, Tu:E DETROIT MASTER PLAN 
(1951); GEORGE B. GALLOWAY, POSIWAR PLANNING IN THE.UNITED STATES (1942); and TJ. KENT, 
JR., 'I'HEURBANGENERALPLAN(l964). 
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redevelopment.117 

But businessmen were not the only· advocates of renewal. Liberal groups 
were active participants in this project: The CCCP, founded in 1943· to 
"facilitate citizen participation in city planning and to _further the science of city 
planning in Philadelphia," included in its· membership· the Assodation of 
Philadelphia Settlements, the C(?ntral Labor Union; the Inter-racial Committee 
of Gerniantown, and the local branch- of the NAACP; Civic associations across 
the country promoted a revitaliz.ation program in which local agencies 
condemned properties, cleared them, and turned them over to private entities • 
for redevelopment. These proposals required significant subsidies to be viable, 
and city leaders lobbied focal, state, and federal governments to fund their 
programs.11s 

To. gamer public aid, urban elites took several steps. In New York City, 
Mayor LaGuardia took to the radio and ·the· stump· to promote his postwar 
public works program. "There will always be a New York City," LaGuardia 
stated, and, therefore, planning for the· postwar period was "of the utmost 
importance."119 In several cities, including Chicago and Detroit, renewal 
advocates sponsored forums and advertising campaigns ·aimed at eliciting 
resident backing. One of the most dynamic tactics to rouse public interest was 
sponsored by the CCCP. In 1947, the group created the "Better Philadelphia 
Exhibit," a multi-media presentation of its vision for a mpdem city. Thousands 
of people paid a dollar each to visit the exhibit at Gimbel's department store. 
There they saw designs for modern housing, read plans for updated 
infrastructure, and listened to testimony from public officials in support of 
Philadelphia's rebirth. The most popular part of the exhibit was a scale model 
of downtown Philadelphia, a vision of the city in the year 2000 that feature~ 
modem buildings, transportation, and residences.120 

In many cities, advocates published pamphlets-to educate the public on the 
need for urban renewal. and comprehensive planning. Two such documents 
were Metropolitan Los Angeles, written by Mel Scott, and Tomorrow's 
Chicago? by Arthur Hillman and Robert Casey.121 Both pamphlets were 
supported by local elites-Metropolitan Los Angeles was funded by the John 
Randolph, and Dora HaY.D,es Foundation. and Tomorrow's Chicago by the 
Metropolitan Housing and Planning Council ~d the Field Foundation-and 

117. See TEAFORD, supra note 11, at 50. 

118. Se,e id at 51-52.· 
119. N.Y. CITY PLAN. COMM'N, PROPOSED POSTWAR WORKS PROGRAM FOR THE CITY OF NEW 

YORK ii (1942); see·also N.Y. OFF. OF um CITY CONSTR. COORDINATOR, PuBLIC WORKS PROGRAM: 
PROGRESS REPORT AS OF·JANUARY l, 1949 (1949); NEW YORK.ADVANCING (Rebecca 8. Rankin ed., 
1945)... . , . . .... 

120. See TEAFORD, supra note 11, at 52; JOHN BAUMAN, PUBLIC HOUSING, RACE, AND RENEWAL: 
UR.llANPLANNING INPIDLADELPHIA,_1920-1974 (1987). 

121. HILLMAN & CASEY, supra note 66; SCOTT, supra note 65; see also MEL SCOTT, CITIES ARE 
FOR PEOPLE: THE LOS ANGELES ~GION PLANS FOR LIVJNG{l942); Beauregard, supra note 53, at 384. 
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The "Public Menace" pf Blight 

they sought to foster broad support for urban revitalization. Incremental 
programs of rehabilitation and social services, these pamphlets argued, could 
not alleviate the structural defects of American cities. The only solution, they 
concluded; was the clearance of blighted areas and the creation of planned 
developments that would revitalize the city. 

With clearance accomplished, Metropolitan Los Angeles envisioned the 
creation .of a region of low-density, single-family houses in well-planned 
communities. Each would have a combination of professional, commercial, 
recreational facilities and industry providing employment to area residents. The 
freeway would support the creation of these small communities by "divid[ing] 
the area into cells" that would become the ''well-organized communities ... of 
the future."122 In Chicago,- planners envisioned a centrat city that, once cleared, 
would be opened up into "superhlocks" one-fourth square mile in area. Each 
community within the newly organized city would have a school and park in 
the center, and clusters of high and low-rise ap~ent buildings would 
surround the central square. Single-family houses would be grouped around 
smaller play areas, and shopping and parking would be close by. 
Neighborhoods would be "linked together by a flowing system of broad 
boulevards and green spaces." Industrial areas, buffered by "green belts," 
would be easily accessible.123 With a master plan "as we build and rebuild, y.re 
would leave the right places vacant, and what we build would be where it 
belongs," argued Tomorrow's Chicago.124 The modem city would be efficient 
and would enable residents to live more ,productively. 

Renewal ~dvocates argued that government intervention was necessary to 
make their vision of urban revitalization a reality. Condemnation had to be used 
to secure properties from people who stood in the way of the modern city. 
Eminent domain powers and government subsidy were needed because "most 
blighted properties are valued at far more than their real worth-and at more 
than private enterprise could afford to P.ay a development.agency for them."125 

Government could also lower acquisition costs through eminent domain and 
thereby provide incentives for redevelopment. Responding to criticism that 
such a program would rescue th~ bad investments of property owners, 
advocates argued that redevelopment would be "a process of strengthening 
municipal fiscal structure and of giving us more orderly and "livable 
communities. Incidentally, and as an inescapable by-product of all this, it 

··would 'bail out' distressed property." But this would be "a minute part of its 
total effect."126 

122. SCOTT, supra note 65, at 95. 
123. ·Hll.LMAN & CASEY, supra note 66, at 140-41. 
124. Id at 146. 
125. Scarr, supra note 65, at ll 0. 
126. Potter,supra note 77, at 178-79. 
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With government assistance, these slum and blighted areas could be 
transformed into new modem communities with amenities that would attract 
middle-income persons. Renewal advocates envisioned the clearance of areas 
large enough to c.onstruct neighborhood developments ''sufficiently large to 
resemble small towns:"127 These newly created areas of the city would have 
lower population densities, more community spaces, and traffic patterns 
organized to support business while protecting residential areas. "In a way, it is 
a plan to bring suburban advantages- to the center of the city," argued 
Tomorrow's Chicago.128 Urban renewal would counter the lure of the suburbs 
and place cities in a more competitive position to attract residents. 129 

But none of this would be possible without legal reform. Advocates used 
these pamphlets and other publicly-disseminated documents to justify the 
increasing power of the state in the private market. "[S]ome citizens," the 
author of Metropolitan Los Angeles granted, "hold the opinion that planning for 
a whole metropolitan area is ·undemocratic-that- it smacks of totalitarianism or 
some .other form of control from the top down, in contrast to our ideal of action 
from the grass roots upward."130 But planning in the United- States, advocates 
argued,. was a democratic process, based on the sanctity of individual rights. 
"When there is comprehensive planning and control of land ·use, private
property rights are generally made more secure. Landowners have some 
protection against sudden and chaotic change in their own areas and those 
adjoining," concluded Tomorrow's Chicago.131 Public/private cooperation 
would provide the means to ensure that property values were maintained. 

Planning professionals also argued that the completion of a comprehensive 
master plan provided a public benefit that countered concerns about the abuse 
of eminent domain. powers. "Nothing is unconstitutional until the courts make it 
so," claimed Alfred ·Bettman, a leading advocate of master plans and· urban 
redevelopment. Bettman argued that, while some people believed that the urban 
renewal scheme violated the Public Use Clause, there was no reason to believe 
that the courts would not approve a "carefully drawn measure, rational in its 
conceptions, genuine in its details, administered with intelligence and integrity, 
and which_ meets a real social and economic evil which, by its very nature, 
cannot be reached without public action of this nature .... " 132 The creation of 
modem neighborhoods would provide an appropriate application of the Public 

I 
Use Clause, he asserted. 

127. HILLMAN & CASEY, supra note 66, at 72. 

128. Id. at 73. 
129. Id. 
130. Scorr, supra note 65, at 165. 

131. HILLMAN &CASEY, supra note 66, at 163. 

132. Bettman, .Urban Redevelopment Legislation, sipra note 81, at 60; see also Report of the 
Committee on Urban Redevelopment, in PROCEEDINGS OF TIIE NATIONAL CONFERENCE"ON PLANNING 
250 (American Society of Planning Officials, 194 I). 
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The "Public Menace" of Blight 

While most renewal advocates argued that urban renewal was legally 
permissible under then-current interpretations of the doctrine, other advocates 
flatly_ stated that the primacy of property rights must be superseded and (hat the 
narrow interpretation of the Public Use Clause was unsuited to modem urban 
problems. "[l]t has become clear beyond question," argued Guy Greer, "that the 
rights of individual property ownership can no longer be considered absolute: 
they must be modified to avoid destruction of the rights of the community at 
large."133 Condemnation would provide owners with the fair value of their 
property and improve ·urban neighborhoods for all residents. By making the 
elimination of blight vital to the survival of the city, advocates avoided 
questions about wh0 benefited from the condemnation process and w1;to bore 
the costs. Although many city residents objected to the taking of their 
properties, the discourse of blight, emanating from seemingly objective 
professionals, obscured the debate over urban revitalization programs. 

The development of the discourse of blight reflected an evolution in the 
proper uses of eminent domain.. Eminent domain in the nineteenth century was 
11sed primarily to secure undeveloped land .. By the. late 1800s, condemnation of 
improved land was ari important part of city building, used for bridges, utilities, 
transportation, and· other types of infrastructure. The use of eminent domain 
was not new to post-war America, but the urban renewal scheme was 
nevertheless novel, both in form and scope. It authorized the transfer of land 
from one group of private owners to another group that would. use it for 
practically the same purposes, and it envisioned the transfer of large amounts of 
real estate in an effort to reshape the urban landscape. Urban renewal was a 
major undertaking that required not only vast amounts of funding but also an 
alteration of the relationship between property owners and the state. By 
advocating a reinterpretation of the Public Use Clause and cementing the 
discourse of blight, widely disseminated pamphlets like Metropolitan Los 
Angeles and Tomorrow's Chicago were crucial to the adoption of the program. 
Through their rhetoric, these documents explained the public purpose behind 
these private transfers and helped mute concerns about the expansive powers 
that the program created.134 

V. PUBLIC.RENEWAL A.t"ll.JP PruvATE BENEFIT 

By the· 1940s, renewal advocates had created a detailed program for urban 
revitalization. The basic tenets of urban renewal hleld that in order to protect 
property values and promote the efficient growth of urban areas, cities needed a 
comprehensive plari for redevelopment. The plan would designate the areas to 

133. GREER,,supra note 79, at 116. 
134. For a discussion of these efforts to secure public support, see CHARLES W. ELIOT, ClTIZEN 

SUPPORT FOR Los A.l>IGELES DEVELOPMENT ( 1945). 
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be.reclaimed and what types: of;projects would be.built .in·-each·dis:trict· The 
actual·development would-be conducted·privately;·.bqt the government-would 
be· an,important partner. To keep::acquisition costs down, eminent domain 
powers,-.along with government subsidies; were·necessary.135 Throughout the 
decade, renewa1 advocates lobbied· the· .. public,'tm-support'·theu: program;·•'As 
experimental- renewal· programs- began ·andithe-·diseourJie• of blight ttµned- from 
theory to reality;.0the limitations· of.'.the·tenmnofogy. became clear-; D~_-yelopers 
selected properties not because they·were· run ·down; but because:-tb.ey were 
pro_fitably attractive. Moreover, politicians: and·· institutional· leaders used.· 
redevelopment programs to serve other goals like the restriction of mobility for 
blacks, .. ,. .;... . ... ,.. .. ·,, 

During the 1940s, a majority of"states' passed redevelopment acts:· New 
York state was· the· first to pijSS· urban-renewaHegisfation in 1941, ·followed' by 
Illinois,. and by 1948 twenty-five· states 'had ·similar laws}?6 -These. laws 
authorized the .creation of.locally-,chartered:-organizations. -with· the· authority to 
condemn ancf:.clear ·blighted· areas .that, would then. ·be privately~redeveloped. 
The programs :varied. in their·particulars:-,-soµ:i(rncts·:authorized the creation-of 
private .. orgflI!lzations· ·to., .. condemrt',: ··ptoperties;.: • ,whife . : ti)heii ~, :vested,, :·that 
responsibility-in a newly·cteated publio .. agency. or,.iti the;area.'s-public-housing 
.administration .. Some redevelopment acts .authorized ·the US(f of tax incentives to 
promote revitalizationf .and:· one (Illinois} .. :.provided:: .. grants-· t.o . subsidize 
developments. Most demanded: the submissiom'of comprehenshre plans· for the 
designated areas, and many .required that the•:ptans· be- approved by the local 
planning. commission. : .Despite·, .. :these· .. ··particular, .. • differences: ,,.·.among 
redevelopment-plans; however, tb;_ey d,id·-share • one important ·requirement:· ·an 
required that;· after land was set .asjde for publfo. infrastructure,. the cleared 
property be.transferred to private' developers, ... · • • • • 

Eminent-·· domain. :powers:. were :\fue- "niost significant- facet- of' these 
redevelopment acts:·-The 'District of Columb_ia Redevelopment Act ·of 1945 was 
typical. Passed by Congress :after lobbying •froin several groups, incfuding· the 
American Society of ,Planning· Officials and· the Urban: Land,:,Jnstitute; it 
declared that, "owing .to technological and sociological- ·changes; .obsolete' lay
out, and other factors, conq.~tions existing in the· District of Columbia with 
respect to substandard-housing.and-blightecl'areas- ·"··· ate.:injurious to the public 
health, safety, morals, and welfare."137 The 1.~~~lation ~er concluded that 
redevelopment cou14 .~ot be attamed by "th~ o·rdi~ary operations of private 

. . : 
BS. See Bettman, Federal and State Urban Redevelopment Legislation, supra note 81, at 168. 
136. See JUSTEMENT, supra note 93, at 29-30; Scarr, supra note 53, at 424-25; see also Bettman, 

Federal and State Urban Redevelopment Bills, supra note Sf, at i66 (discussing l~gislati~n pe':1~~g in 
I 943);-Thomas .. Desmorrd;· Blighred :A.reas-Get a New 'Charii::e, 30 NAT'L MUN. R.Ev. 629, 629-32 (1941) 
(discussing New.York's Desmond-Mitchell Urban Redevelopment-Corp~tionLaw). 

1:37 .. District ofColurnbia:Redeve~opme!it-Act of 1945, ch. 736, § 2, 60'Stat. 790 (1946) (current 
version at D.C. C0DEA.NN. § 6-301.01.(2001)). 
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enterprise" -and made the legislative detennination that "the acquisition and the 
assembly of real property and the le~ing or sale thereof for n:;development" 
was a "public use. " 138 Other state acts also emphasized the importance of 
eminent domain and included specific ·provisions to convince the courts that 
their programs were constitutional. When New York amended i43 act in 1942 to 
allow insurance companies to invest in housing projects, it declared that the 
condemnation of blighted areas for the development of housing was a "superior 
public use,-; giving urban renewal projects priority even when local 
governments considered using sites to build schools, parks, or other public 
works.139 

Despite much legislative activity, only two major renewal projects 
commenced in the early 1940s-Pittsburgh's redevelopment of the Golden 
Triangle, which eliminated an industrial district in the oldest section of the city 
and replaced it with office buildings, and Metropolitan Life Insurance's 
Stuyvesant Town, which cleared the east side of Manhattan between 14th and 
23nl streets for residential construction. Th.e Stuyvesant project required the 
uprooting of 11,000 working-class families so that they could be replaced by 
8,756 middle-class families. Stuyvesant Town was a harbinger of problems to 
come as urban renewal expanded its scope. Lewis Mumford called the project 
"prefabricated blight" and condemned its high density and lack of public 
amenities (including its lack of schools).140 Others complained that the project, 
with rents too high for the working-class residents dislocated by the clearance 
of the area, added to New York's wartime housing shortage. African
Americans bridled at the comments of Metropolitan Life Insurance Chairman 
Frederick Ecker, who defended the company's decision to deny admission to 
blacks by declaring that "blacks and whites just don't mix."141 But most of New 
York's political, business, and civic leadership supported the project 
wholeheartedly, and most housing reformers, though. they expressed concern 
over the dislocation of the poor, also welcomed the development. Desperate to 
clear blighted areas, these elites argued that tough choices had to be made. 142 

The majority of people uprooted for Stuyvesant Town were white, but soon 
urban renewal would set its -sights on the black ghetto. While race was always 
central to definitions of blight, after the great migrations of World War II, race 
played an increasingly important role in city planning. By the .mid-1940s, the 
expanding minority black and Latino ghettos were the main concern of 
business leaders and urban politicians. In 1950, for example, the Los Angeles 

138. Id. 
139. See HENDERSON, supra note 26, at 126. 
140. Lewis Mumford, Prefabricated Blight, THE NEW YORKER, Oct. 3(), 1948, at 49, 54. 
141. Charles Abrams, The Walls of Stuyvesant Town, THENATION,Mar. 24, 1945, at 328. 
142. On Pittsburgh's first project, see JEAf!NE LoWE, OTIES IN A RACE WITH UME 126-44 (1965); 

and TEAFORD, supra note 11, at 108. The Stuyvesant Town controversy is discussed in detail in 
HENDERSON, supra note 26, at 122-45; and Scaw ARTZ, supra note 12,.at 84-107. 
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City Planning Commission designated' elev·en areas as;.blighted. AU but one of 
them ·had a population: that .. was, ·majority Mexican-American· or African
American.143 Chicago, acco~ding to city planners;· had the· largest blighted 
central areas of:any-'city :in the United -States," over-,twenty square miles .. Th~ 
area '-selected ·almost completely ·--overlay ·Chfoago's :''black ·belt'':· dn the 
Southside and included-m.any rapidly changing areas on,the Westside.144 

Because ·of· itsi•facreasing · concem-.-ovef.• the expansion· of the· black ghetto, 
Chicago~,·became: ·a: leader-• in , the • slum--ciearaiice • movement. While w1iite 
neighborhoods to··the south of the ghetto- responded -violently to the arrival of .. 
black neighbors, Chicago's elites were more subtle -in their reactions to 
neighborhood, change; :After World Wat IIi business leaders :from downtown 
department stores·· -and financial institutions ·joined· 'With, major· nonprofit 
organizations, including· the· University of Chicago ·and' the Illinois· Institute· ·of 
Technology (IIT), to respond·'to the encroachment ·of the ghetto. Thes·e elites 
were·concemed· that their investments were-imperiled:by· the·-growth: of bla:ck 
Chicago, and they ·sought to renew the. areas·.·surrounding -dowrttown··to. make 
them attractive to ·midqle~income people.- ''We ·have· two· choices, either, to run 
away: ,fr0m, the: .. blight::·or"· to:• stand- and~0fightP, argued,,Hem=y;•-Heald-; II'Ps 
president.145 Rallying-behind: the slogan."SU:!nd and Fight'-~ and led by Heald; 
realtor Fred Kramer;··· and·· businessman.·,Holman.· Pettibone; business·· and 
institutional leaders embarked·on-the'revit_alization of the inher·city/4~ .- '· 

In· 1947, pushed:by this coalitfon~ Chicago-Mayor-Martin-Kenn:elly reached 
an··agreemenf with New York: Life Insurance Company to build the '!Lake 
Meadows" development on the near Southside. While much of the proposed 
clearance area was deteriorated~· New·York-I.ifo ·created a ·corri:roversy when it 
demanded tha~ several· well-maintained blocks· be ·cleared because·they- would 
afford the1:•ptoje:ct ··better views: of' the· lake~- ·Even 'redeVelopmeht • advoc~te's 
acknowledged ·that· ·the plan• ignore&··-~'actual: slum:- ·areas completely''·· and 
planned ''tlie demolition of a weU.::kept Negro-area where the bulk of property is 
resident· owned,· its, taxes· paid~ .. and its' maintenance· above··p·ar-."·\'.17

• Residents 
argued that· the area was not· a slum and that they were ''being wrongfully 
ousted from the land where' they.·have-invested .. thousands of.dollars in upkeep 
and improvements."148 Protesters :further asserted-that the pr-0ject was "'Negro 
clearance' rather, than slum clearance'~ and said:, ''If ·it is a, slum clearance 

143. .ALEXANDER & BRYANT, supra note 116, at 38. 
144. See HIU.MAN & CASEY, supra note 66, at 70; CHI. PLAN COMM'N, HOUSING GOALS FOR 

CHICAGO 62 (1946). For a fuller discussion of the use of urban.renewal in reshaping the. racial landscape 
of A.merican cities, see HIRSCH, supra note-12; and SUGRUE, supra note 12. . 
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' 149 program, then let's make.it that and start-where the slums are." Although 
their complaints delayed the project, these efforts ultimately did not stop the 
clearance of the area. 

The Lake Meadows development was a success in providing middle-class 
housing to Chicagoans (unlike-most renewal projects the new tenants were also 
black), and the clearance of the area also enabled local institutions like IlT to 
expand their facilities. At the same time, the project replaced only a small 
percentage of the- units that were demolished and exacerbated the severe 
housing shortage in the city. Excluded from many areas, poor blacks 
increasingly relied on the units of the Chicago Housing Authority for shelter. 
As a result, the hopes of housing officials to maintain integration in Chicago's 
public projects were dashed. In addition, the dislocation caused by the Lale~ 
Meadows projec.t increased pressure on other neighborhoods, heightened 
tensions between blacks and whites, and accelera~ed neighborhood decline in 
other areas of the Southside.150 

Lake Meadows, Stuyvesant Town, and Pittsburgh's Golden Triangle 
received national attention as models for urban ·redevelopment, but they were 
the only achievements that renewal advocates could claim during the 1940s. 
Despite the acceptance of 1he need for redevelopment and the passage of state 
laws to support such efforts, major obstacles to renewal remained. The 
condernn_ation process was cumbersome and many property ow:ners fought their 
ejection. Because urban renewal laws were untested in most states, struggles 
over condemnation went all the way to state supreme courts. In addition, 
renewal area residents, who were typically poor and politically weak, still 
elicited support in their efforts to save their neighborhoods. Furthermore, the 
.tax credits. authorized by most state acts were not enough to excite the interest 
of private d~velopers. Even though renewal advocates believed slum properties 
could be put to a "higher use," planning prinqiples (which required lower 
density develc?pment) would result in lower returns in renewal areas.151 

Therefore, advocates argued, redevelopment required government 
financing. "Private enterprise will not be able to redevelop -property on the 
basis of the present cost -of acquisition unless the excessive valuations are 
written off by means of either tax exemptions or direc~ subsidies," argued 
developer -Louis Justernent, whose views were seconded by the National 
Association of Housing Officials and the NAREB.152 But cities and states 
lacked the resources for a significant renewal program, and as renewal efforts 

149. Housing Project Hangs Fire: Charges 'Clearance' of Negroes is Aim, CHI. DEFENDER, May 
7, 1949, at 4. 

150. SeeHIRsCH,supranote 12, at 122-23. 
151. See GELFAND, supra note 11, at 116-17; GREER, supra note 79, at 111; JUST.EMENT, supra 

note 93, at 54-59; MOLLENKOPF, supra note 10, at 79780. 
152. JUSTEMENT, supra note 93, at 54. 
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stalled;"' ad'vocates increased their .-focUS'. on ··tlie.:'feoerat: gov.ernnient'. National 
$1Psidies,.they.-argued; w'ere-necessacy:··to ri;v.italize·:,cities: .. ~•It is·no tnore than 
equjtable that the-credit of the· federal govenm1entbe applied-to-the i'ecfamatiort 
of.eroded·.urban land/'. argued ULI.Presid~t.~ugh~·Potter:153 .'·1'he=cities·need 
not .fee.I Iike·.paupers. ·gofug:.ha~-.in-hand·ta:·~ ·~djfrae:qf-bounty m·seeking the. use 
of such, credit for, .they ,contain· in. l;!rgei'.ineasµr&. the soµrces :fro:r;n which it is 
drawµ,.~· 1~\J]ir.o:ughout-the · 1940s,. the-,NA.REB··and: other. lobby· groups, US\!d 
such: arguments.=in· advocating for th~ pa$sage of=federal- legislation tQ -support 

155 • 
urban~edevelopment._ ;· ,,. >= .. : >/?·•~~}. .. ,· • .. _ .. 

Several_ senators:a~eed;· In 1945'; Senatois:Robert-Taft;. :Allen· Ellender, and 
Robert, Wagnerdntroduced:- a .. corilpi:ehensiv.e.·. housing·. ·:aqt.,, Thein proposal 
combined p.inding -fOl"= adcliti.orial~,pu,blz,i:li'o'u&ing .witli:subsidies. to: ,tower'. the· 
costs}9f,acquisition-in:,.slum clearance;:sites'.1;Under-Title-r of _the ·hill,-tlie federal 
government- would· :pay .two-thirds;-- of'· .the·. cost: of; _purchasin!f and· .. clearing 
renewal. areas.. While many groups· supported··~e·, bill/it' .. langriished ·for .four
y~ars,-b'ecause' of NA.REE· opposition.;. ;Reat,: e.:,.tate., i11tei:e~ts··:certainly· wanted 
governmeIJ.t aid fo1: renewal ~ffqrt_s~_ l?;J1P:4.5;'tJy~~;s9;~q.~tj.y;: pppQS\!d ·to; .. the. 
public: housing-included ih,the legisfati~h. th~t.-'tJt~:f;wo'tild=·not support-t.he·1bilI. 
After. his·.~lection. in i949, .Pr~ident Ttmn~.i'imade· urb~, housing :a:cente:rp1ece 
of.his '~F!iir. Deal,?,'- -and:the .. bill--firfu.lly::passech/I'he.Housing::Act- of 1949 
promoted-the elimination. of. substap.dar~;l and'.oth~ iµa,qequa,te ·housiflg .through 
the clearance of slums an&bligbted areas;, ?ti9,-,.~e re~i~atioij.is,~oon·as·feasible 
of th~_. goa.l of .'.'a· decent horn~- an~ a ,:!lli4ib_le· livir1,g,, environ,ment for ·every 
Amen,can f~ilf'·through-puplie· a,µ.d priy1;1.te,.c9nst:picti9rr. ;5,,;6 ,: , ·,· • . ·.• • ,. ,., 

The· :bill•-.was a. high:point of p.ost.::war.· • liberalis~- r-epresentfu.g. the largest 
cpmp:ntment:.in .. Americrut history.:,:to:aid-· the unf.o~ate· !broU:gh ·:publicly-· 
sub~iq.izeg,housing. Bu.t it was .. vagtj.e about 1i9w this-goal. was; ·to· l:ie met. The 
810,000 units of public hou~4lg-a.ui4orized· in .the: legislation. fell far ~hort. of the· 
de~d, and· Co}?-'g:ress,:-fail~d to:fund/eV~_µ·, that. low,·target By·lmkmg:.urban: 
rene~aI to the program, the:· Housing.Act of. ·1949 ultimately- displaced. many 
tho;usand~- more faµrilies· than-it housed; and tlie bilfhad· only weak pr9t_ections 
for.the people dislocated·by !enewal:efforts, These flaws·wouldb~coine,evident
as th,e program-was -implemented,_..b'ut· at the time; the. Act was hailed by 
housing-reformers and,city:planners as.-a means·to restore dties-to.,their· central 

•·: 

153. Potter, supra note 77, at 177: 
·154_ ·ra. · - .. ... .. · • ·· • · · • 

155'. See Bettman. Federal and Siate Urban Redevelpment Bills; supra note:81, "at ·I6ti~71; 'Arthur 
BiP,ns, R,eport. ofthe. .. C:ammitt.ee..on.Housing and.Blighted Areas--oj'the National Association of Real 
Estate•Boards, in PROCEEDINGS OF. THE NATIONAL" CbNFERE.Nm!° ON PLANNJNG,' 19-il~· at 153-55 
(American Society·of Plim'nin'g:O.fficials;.1941'); 'Nnt'I.Ass'n of Housing Official~ Subsidy and Taxation 
for Urban Redevelopment, 59 THE.AM. CrrY, June 1944, at 76, • • . • ' 

156. See GELFAND, supra riote 11, at 115;'GREER, supra note 79,.at 112-15~ 
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place in American life.157 

VI. THE CONSTmITIONALIZATION OF URBAN RENEW AL 

Mid-century sa~. urban renewal proj~cts planned or underway in cities 
across the nation. New York remained the leader in urban renewal, with se~era1 
major developments in progress. fu the post-war years, the combination of 
public housing, high\Yay, and urban renewal projects undertaken by the city's 
redevelopment czar Robert Moses changed the face of whole neighborhoods. 
Though the uprooting of residents in clearance areas h!µi been a concern before, 
the extent of New York's program made relocation a major problem. The City 
Planning .Commission· estimated that, between 1946 and 1953, more than 
250,000 people were uprooted in the city. Hundreds of apartment buildings, 
stores, factories, and warehouses were condemned in pursuit of New York's 
modernization.158 

Despite the dislocation of thousands ac~oss the country, urban renewal was 
accepted as a necessity by 1950. Commenting on redevelopment plans in the 
southwest section of Washington, D.C., the Post. portrayed the issue as one of 
"Progress or Decay"· and stated bluntly that "Washington Must Choose."159 

Only redevelopment, the paper argued, could stop the "headlong flight to the 
suburbs."160 The New York Times, assessing the nation's largest urban renewal 
program, stated· that change was inevitable ~nd celebrated the efforts of the 
"municipal surgeons" who performed "a series of operations" to revive the 
city.161 Despite the serious impact it had o~ many residents, urban renewal was 
widely viewed as the only answer to the decline of the city. 

Faced with a clear crisis in cities, only a few policy-makers expressed 
concerns· about the possible abuse of e~fuent • do:rp~in powers. New York 
housing reform~r Charles· Abrams was one. '~In mr opinion, under present 
redevelopment laws, Macy's could condemn Gimbels-if Robert Moses gave 
th~ word," Abrams argued.162 B·u.t even Abrams believed that condemnation 
was necessary-his complaint was that the power was wielded 
undemocratically. Civil' rights activists also struggled to balance competing 
~oncems in th~ debate over ~ban re_newal. In his 1948 book· The Negro Ghetto, 

151. See GELFAND, supra note 11, at 154-55; HALPERN, supra note 74, at 65; MOLLENXOPF, supra 
note l 0, at 79-80; SCOTT, supra note 53, at 460-67; TEAFORD, supra note 11, at 107. 

158. See ROBERT A. CARO, THE POWER BROKER! ROBERT MOSES AND THE FALL OF NEW YORK 
965-68 (1974). 

159. HOWARD GILLETTE JR., BETWEEN JUSTICE AND BEAUTY: RACE, PLANNING AND THE FAILURE 
OF URBAN POLICY IN WASHINGTON, D.C. 156 (1995) {discussing a series of Washington Post articles 
promoting redevelopment). 

160. Id. at 156. 
161. SCRWARTZ, supra note 12, at 252. 
162. HENDERSON, supra note 26, at 20. In New York, the only group that consistently supported 

uprooted homeowners and tenants was the leftist American Labor Party. Their influence declined 
dramatically during the anti-Communist hysteria of the 1950s. See SCHWARTZ, supra note 12, at 195. 
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Rpbert W.eavet . .(later 'tQ .become the: first .HUD Se.cretarj,)" argued. that. urb~ 
renewal: presentetj;· ... a."threat or an opportunity-' to African-Americans.~63 He 
woo::i.ed: -that:-•ilie. program :-would be ·:used;•t<h'eiittench: 'racial! segregation. and 
pre.v~t blaf~- fyqn;i ~o}ing jnto _ne:~Y.'..~.e~. -~le-w~~ver's fe?T-S "!~re b.ome 
out El th~: -~~If :19~.q,~i. h~ '~on~u~~: ~o)~pi?p]i)li~:.P,#.cip.l~- of ~b~}f,~Il~)Y.~. 
and lie ar~.eii• that)ireas-· de~el_ope~:" a9~o~Qinir.;~o~ ~'~~~d pl~g ·_principle(' 
PiOY!d~ci:·~e::~~sf: P.?P~ .. for-.~~jntegr.a~?¥'.<?.fmicJ4!~-c!~~ 'p_liclq; '.i#o ~o.cie~. 
W~~~r.:s, ·C_ozi.i:pl~pl~::_we~_.-~ot 'wi&(W.c( ~~-,~(~fo~t ·c!Q~fu?·: t):ii{wi~::!qe 
fo'cus .?(f~?,felop~~nt·officials· _o~ ·.14~ cl~ai1p11/~. ~f min,orify' area$· and ·t~eir 
refusal" tp· sµppptj:.integratio~ in new~Y: qey.e!OI?"~~-~~as.~~'\ . • 

• ,; J .• • •• • • • :· • •1•• :. :•: • •• • -~ :.t: , • , o O O 

Fa,~~4 ~~)nb;:e~sing ,mo~e~tuw,-m .. tJ:i~ J.l!'bAA .red~vel9p~ent. mo-v~~i;i.t, 
pr6peity;·9wi;i~~-~cfd~~9~ are?-" ie~ide$:~~ ~ctji'?f ~e~14,y._~ccepi ~e te:gewal 
pro~aµi .. .Io.~fe~.: w ~.v."e,&· ~iti,. ~at_'att~P~-~~@,i:i:d¢.i:rii;iaticin·~-t~i.cgµp~ .were 
forced to adjudiciie disputes overthe:.impl~menhition\,f the progra~: R~Qen.i 
precedents facing litig~ts cl~~l)'.-fil;':70re~· aI1-·.ex.p~iye· qe~tii>~i-g(a:.ptii,iic 
.US~.

165
• B'rit ~y of tni:i:aiefhai-i:~i¢~1:: abpl{b'.:p.µpltc11hqµsin1t 'Yitjhli"·~:en~fited 

9Itly· a ··s~l ~~b~i :o~ -~~opl~--~~~\iieV¢11~!~~-~( ~~-: aJoy.~~~~~~~~d 
undertaking,: This .. ehanged.:-ih the. fate.d94.Qs-.:aiidJearly:::19sos.,. wli.en 'at. least 

••• :.··-,·.·: -~ ... 1 •• • ··-:: ·::: .. :-:· ., ........... ,-·i .. i-., ·"'·: -·:• .. ;.'f·--~•::- ·".J•·,!: ,;.-..... .. ,i f::·••"-~•-:::·, 

severite'en-:·;~tilt~r.:<2oili:f~ ~ co~iqer~'ct. ~e :· ·q~n~tihiV#al,i~ ·:. ~f .red~veJqp'ipen~ 
statutes:166:iri':bhi""µitee~~f-$~~~'.p9.t41s•fo,.~el~f ~e'. ~W,ifof l9qa!- authci~r,i_e{.to 
co~demn; )_~d: id~-~- ~t~ve~ t~- P.~*~~~-i~i~~ r~~ .. #~e'Y~~- ·;P+F. "FC~-~i~ ~! 
reriew.al 1rutlatives m state courts .. depended,on: a coordiiia:ted ·effort-of.real ·.estate 
int~rests· and. h0.~s1~{i~fonheiL Th~;: NAREB/.tii~:; N~ti~naf-;A;so~jatio; .. ~f 
Housing Offici~J.s. -~; :· N~tiq~ai c~~f~re~t.e·. ~(" M~y~rs~:- '~4 •• oth~r p~<?:
redevelopment group~· pr~vidid_.~~i~~9~: .io s~t.~·:.31.ld· "iopal ·auJ:h6rjti.~~ h~lped 
tQ d!:af:1: "briefs~. and· ·submitted their own. amicus··cupat;?briets. fo· th~- co~rts. 
Courts. relied ·heavily· .on tlfese::iiri~fs in ;w.iiting,fueit" ~pµnons~: and mariy--of 

... , • .• :: · .. • . 167 .. •. · •• 
them. directly _approprj.ated:fue langu~ge: of:9ljg'4t 0-- ,. , • :.'. ,. •• ·.-

.Most" ~tat~~- h~d-:_d~cl~~d -~lti~.)l~~~~f:~ p.ubl~J° ~e .:~'..P.~~1ic•-.b.011:5ing 
cases.· -~ de~aqe eiµ'liei:1 ' s9.: mu¢h'.·. of the· . litjgatj:gµ:.: ov~i. m:ban -i:~i:iew.al • acts 
cen~er.e4 on "two questions.: Was the ~ondemriatiOI!- of "b]J.glited pi:C:?p~rties legal 
in. area:s tii~t wery not}:'~l sluzjis,.·an4·-w:~ pi~ ·~ter o(c9~~~p:in:~&pro~e,½ to 

163 .• ROBERT WEA VER,-THE NEGRO GHETI0· 322 (1948). 
164. Robert Weaver, Halfiti:ition With Segregation, OP?QRTUNITY; June-July 1952. 
165. See discussion supra pp. 25-26. • 
166. For state cases involving.urban renewal, see REISENFELD & EASTI.UND, supra riote 110; and 

Note, Emiilent:D-omain fri-Urb~',J?.enewa/, 68 lµRy. L. REY. )42~ 1425 {1965); • • • 
167. See, foi'exampie;·the·b"aseii citeirinBermtin'·v: -Parker; Brieffcirthe District ofCbhimbia Land 

Redevelopment Agency and, NationaJ.·Capital• Planning Commission, B=an v:"Pai-k6-;· :;4g ·u.s. 26 
(19§4) (Nci:476-53); and Supplemental Brief for.the District of Columbia Land Redevelbpmeht Agency 
and Natioµaj: ~.\\Pi~I .-Plapnin_g. Cpt)lll;llssi<in,. Berman .JI. Parker-.: 348 :U,S, .26, {1954)'..-(No.- 476--53): • 
Additipnal cases: are,also: dis(?USsed'in: Daniel Mancfelk.er;_"Publia:J?urpqse·fn Urban-Redevelopment; 28 
TUI..· La' RF.v. :96 H9.53); and-Note;,-Urbim :Renewal. :Problems. of Eliminating- and Preventing. Urban· 
Deterioration;·1-2 HAR:v.:"L. REY: 504 (1959}:-·: •... . 
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private parties allowed under the Public Use Clause? Renewal advocates 
argued that clearance of slums and blighted areas was imperative and that a 
comprehensive program was necessary to prevent further urban decline.168 The 
courts agreed. Following the lead of renewal advocates, judicial opinions 
:frequently merged slums and blight into one phenomenon, ignoring the 
argument that urban renewal was more about prjvate redevelopment than about 
slum clearance. To many courts, urban problems were -so severe that it was 
inappropriate for judges to restrict the use of condemnation to solve them, The 
Pennsylvania Supreme Court stated that if urban renewal was rejected, cities 
·would "continue to be marred by areas which. are focal centers of disease, 
constitute pernicious environments for the young, and, while contributing little 
to the tax income of the municipality, consume an excessiv~ proportion of its 
revenues because of the extra services required for police, fire, and other forms 
of protection."169 The future of the city, the court concluded, rested on the 
ability of government to eliminate slums and blight. Slum clearance, the court 
reasoned, "certainly falls within any conception of 'public use' for nothing can 
be more beneficial to the community as a whole than the clearance of [areas] 
characterized by the evils described in the Urban Redevelopment Law.!'170 

Considering the argument that the transfer of property to private parties 
violated the Pub~ic Use Clause, courts recapitulated the argument of renewal 
advocates that removal of blight was the object of redevelopment acts and that 
the subsequent disposition -of the property did not vitiate the public benefits 
provided by clearance. That private property cannot be taken for private use "is 
too well settled to require citation of authority," the Massachusetts Supreme 
Court stated. "But the plaintiff's argument, we think puts the cart before the 
horse.''171 The purpose of the act was to clear slums, and any ancillary impacts 
were not significant. The Pennsylvania Supreme Court agreed. Redevelopment 
acts were "directed solely to the clearance, reconstruction and rehabilitation of 
the blighted area, and after that is. accomplished the· public purpose is 
completely realized," the court reasoned.172 Even though private developers 
were central to the program, the court concluded that it was "not the object of 
the state to transfer property from one individual to another; such transfers, so 
far as they may actually occur, are purely incidental to the accomplishment of 

168. For a representative argu1!1ent by a redevelopment authority, see Appellee's Brief, Belovsky v. 
Redevelopment Auth., 54 A.2d 277 (Pa. 1947), in SUPREME COURT PAPER BOOKS (Supreme Court of 
Pennsylvania, 19~8). 

169. Belovslcy v. Redevelopment Auth., 54 A2d 277,282 (Pa. 1947). 
170. Id. • 
17i. Papadinis v. City of Somerville, 121 N.E.2d 714, 717 (Mass. 1954).("[W]e are of the opinion 

that the main purpose of the plan is slum clearance and that the disposition of the land by sale thereafter 
is incidental to that pUipose. Once the public purpose contemplated by the statute has been achieved the 
authority is not obliged to retain the cleared land as unproductive property."). 

172 Belovsky, 54 A.2d at 282. 
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t:Q,~·re~-or fiJ.ndamentm .. pu,rpos;e,'?1
{

3 T4~,Illinois. .Suprenie-.Court similarly held 
t~~t:-·::. ·:· ., .,:· ..... •! .... •:•, •• ···"· ··'] •• 

··.:wlien. i;:ehql;!itiwti.~ -~~-.~een ap1:q;p.plisb,edJ1y_ th~ ,a.pqui$itiqp. ~£-!Q.~).an.4, iµ,ict f#.e• 
re;P_o~al. ~t th~. itrucµµ:~s 1Jm4 aft~r: ~~Ming ~~ .lJllingjt.f~r ~PI_!l:e appropii* _p:ubl_i9 
pm.pose,' i(i:h~re:is. aiiy" surphis· lwid··ief('whiqh ilnot ·nee4ed: for any, of"tliese • 
pu:fposes;it ~/tie-sold, ·1eased·or'ex.changeil''aiprovid~dilierefu..174··., : '_, •• t • •:•· • •• '·. 

By·coiifl.'~tiiig tfie: tWo::~fep~ • ... ·slfilri··d~ara.nci{ari"a''ri;lleveioptheiit:.'.i:.:ci61rtti made 
th:e &.futia1:1i::•h.p·an:sf6ri:i,{eminen:fd6i:nain po.Jie¥~ ~ppefu- uiiexbeptloiiai~ • 

NoC;cilt 'state ·'courts agreed ··tfiat'-' urban ··rene\Val ~as an',· ~ppropria'.tb 
gove~in~f • fun:ction: . The· ·supi:em~---c~fui( of· !Iori'qi ·declared· ·'t!iitfilie 
coride~atiori :•of priyate homes"··r& pritate ··corlim:~iai redevelopmenfwas 
unc6Iistituti6n'ai ·arla' ·conclticlecf "iha:t • ''if" the :rhiµii~ipal1ti~i.. ·cari hf veste"a- #ith 
any· sudi'"pow~i·<>f' autli<?iitf; • tne:fcan· taifo·. ovef tlffi. enti~iFfiert·o"f enterprise 
without lmrit so_ ·tong ··as· they can' find" it. blight¢d'.aNa ·co~~in.itig)u:ffici~rif-real 
estate:"1

~
5
- Tiie: G~orgi!t' :Siipienj~·-:co&t· sh~ed"'tbfs' vfo\Y im.d- rejicfoi( ·the 

... . , ..... ,: .. • ....... :,-t .• , .... :.: .................... •-,~~·:· ... ,•• ,"!. ,,\,, •••••• • ••• , ....... ·~·"·· :~.--.! .. 
atteinpt' ·of the'' Hoti"si~g ~uilionty o"f""Atlanta:' to· cbp.qetnn··md~stpal··and 
resicfon.tfar protierty l!i'°"dfder to ci-~ate-'l"{ittod~rifihdfuitrial'parl2"··.Ackiio~~Jedgfog 
tliaf otbef'sta\l :c<5t¢ir11a\Fii·~1cr'differ~ritryrili~;-~b"i#,t ·stafod ihif"ff\ioii1~:'nqt 
"subscri{je· to :th'e d6ctiine-·fua:f tlie' pow~r :or eminent domairi may. ·be ·resorted 
to .. ·: ·ev.ery time·tnete·niay be some-public henefifresulting: To hold sh-Would 
be 'fo'"Cut the·very fofui.dation· fronf·undei"llie::·sacred righr°"to owii'.°property;"P6 

S6rith Carolirta:'i Sriprerhe· Cbtiffilso -invalid:atecHli~t sfafo?s 'urbllii renewal 
act,177 but tliese were.''tne ortly"··obj'ectioiis: By 1954;"a tiirge body "cifstate law 
had approved tlie urban rerieWal Scheme. • - ; • : ••• • • i .. ;;, ~-: 

1 
• :: ~ • ~- • •• ~ ·' •• 

Notwitlisfanding tli~ Six'tli. Circtiit;s· oppositio1i t~'publfo houshig· arid \rrbrui 
rene:waf pi-6gr_am~,. ·fed~~~- ptec~~ent~ "·iiis~<(a".'O~e~ r~i~wat ~4v~.C~(i "The,. 
Supreme :Cqurt bll<.flong ·given wide· latitude td the· rise··of emment domain~ and 
cfunng iliJ °i9JOtili"e"ju&~i~l 'Uri.derpimiingt of t1i1{piib°Iic" use"dodririe b'egan"tb 
col1a:pse."'.:Allliougli.-tlie '1934. tj~se"'of Nebb°ia'v. Nev:/ York~18

• ":'as· ~ot ~bqut the 
Pubifo Uie··c1ai.is"e, i(iiid~·set· the· t~nffor\irainiti~ chang~s in $upi-6°91e·court 
Jurisprudence ·'with. ·tespect to. judidai· ··review· 9f°" economfo • regulatfon; thus 
laying·· th~ foundatfci1i" °for· ·fh:e. Bermhn ·-aedsiort. · In·\ionsidermi°'New ·York 
State's attei:npt to regufate tlie· price c;f milk, Justice 'Roberts dee fared that tiii• 
Court's role--' in: issessing· legislative" regtJlatiori of the econ6i:ny was ··very 

173. Id. at 283 ... 
174 . ..Pc;:opJY. w .)'."el. TµbhY..-V. City:_ of-Chicago;- 68-N.E2d 761, 766 (Ill. 1946); see also David 

Jeffrey Co. v._.gitY:•!?f·Milwauli:e.e, 69,.~.W-+!131'!2, ~.75.(Wis,.1954) ('"IJie fact that$e prop!lrty may.not 
long ~-in .ihe ownership of the. city does not in itself indicate. that the. use wiil ·not. qe a public. use. 
and that the city may nqt.),e inves!ed "'.i,th $<;·po"'.~- 9:( ei:¢I!~nt c;lpJ:Il!1in /x!.a~quiring it.")... _. . 

175. Adams v. _Hollli4ig Auth., 60 So. 2d 663,.668-69 (Fla. 1952). 
. 116. .:ffousiilg ,A:µth: .Y.:. ~:oliliso_µ, .7.4 Sig:2d ·-~91,._ ~94- (Ga:·;;.9s~):: Th.is.-opiriion. \"\'.~ :i:eversed by 

amen~~~ t~. ~e.µeorgi.a Sµiti;.Consti_tl!~on in-.195.4. Sef!: .Mansnenis, supra note.6, at 456; Note, supra 
·note 166, at-1425~ . .. ,.. . . 

177. Eden; v. City or.°Columbia, 9.l />.E;2d2~Q (iC . .1956),. 
178. 291 U.S. 502 (19-34). • 
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limited. Prior to Nebbia, the Court required that businesses be "affected with 
the public interest" to be subject to regulation. Roberts, however, declared that 
the states were "free to adopt whatever economic policy may reasonably be 
deemed to promote the public· welfare."1'79 Ne'bbia had no direct impact on 
Public Use Clause jurisprudence, but, by questioning the necessity for a judicial 
investigation into the nature of government regulation, the case undennined the 
meaning of the Public Use Clause. If all legislative enactments were presumed 
to serve the public interest, then the Fifth Amendment limitations on the power 
of eminent domain were empty .. 

In cases involving eminent domain, the Supreme Court continued to grant 
wide deference to the legislature. In 1946, the Court allowed the Tennessee 
Valley Authority to condemn property for an electric power project. The land 
owners argued that the property was not necessary for the completion of the 
power dam, but the Court stated that "it is- the function of Congress to decide 
what type of talcing is for a public use and the agency authorized to do the 
takm:g may do so to the full ~xtent ofits statutory authority."180 In the aftermath 
of that decision, the Court's deference to the legislature caused at least one 
legal commentator to write a "requiem" for the public use doctrine, but this 
scholar may have missed its passing by a decade.181 

It was in this context of expanding state approval for urban renewal and 
broadened federal authority for eminent domain in other contexts that the 
federal courts considered the issue of urban renewal. In 1952, the District of 
Columbia Redevelopment Land Agency (DCRLA) proposed a massive 
clearance project that would lead to the reconstruction of almost the entire 
southwest quadrant of the city. During its twenty-year duration, this project 
dislocated over 20,000 impoverished black re~idents and replaced their homes 
with office buildings, stores, and predominantly -middle-income housing. As 
part of this initiative, the DCRLA condemned a department store owned by 
Max Morris. All the parties agreed that his property was n~t "blighted," but the 
agency argued that the parcel was necessary to ••replan" the area.182 

When Morris filed for an injunction against the taking, Judge E. Barrett 
Prettyman, in a long and co)llplex opinion for the three-judge panel that heard 
the case, held that the District of Columbia's redevelopment law wa.s 
constitutional. The condemnation of property to eliminate or prevent slums, 
which were •'injurious to the p:ublic health, safety, morals and welfare," was a 

• • valid purpose under the Constitution, the court ruled, and the agency could·take 

179. Id. at 537. For an assessment of the importance of this case, see CUSHMAN, supra note 29, at 
80-81. 

180. United States ex rel. Tenn. Vailey Auth. v. Welch, 327 U.S. 546, 551-52 (1946). 
181. Note, The Public Use Doctrine: An Advance Requiem, 58 YALELJ. 599 (1949). 
182. See Schneider v. D.C. Redev. LaI1d Agency, 117 F. Supp. 705 (D.C.·1953); Brief for the 

District of Columbia Redevelopment Land Agency and National Capital Planning Commission· at 13-14, 
Berman v. Parker, 348 U.S. 26 (1954) (No. 476-53); LOWE, supra note 142, at 205. 
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la~.q.-. i~. ~1,19µ. cir9um~~~~-s:,~;veJ:;!. if it. .. ;w.~ to p~ transferred· to private, partiesP.3 

:BJ1.t 1:J!e .f91¢ ~.pught to: p}~e-.]j~~tjq~-,o~,the PCRLA.:s right to ~on.den:µ:J,; 
"These, .. e:xt~nsi9ns of .Jhe-• :yQncep~ Qf• e;tllll).en,t- domain .. •;. ar~ pot~tially. 
dang~(?U$, to· basic prin,c,ipl~~ of outsyste~:9fgo.ye~~I!-t And.it:behooves ¢.e 
court&,ti pe· ~~ert,Je~t q~~t~y ~~fti:ve 1n,9j~gt~~j~pw.g~ 1+p.on·.fw.i¢.lmer,.4ll 
right$.."~--~• P_r.e~an _e9~pln<;led7_ .. th~tJhe.-, gpy~rnm~¢ ... carm.ot: s~ize. -p+Qperty 
rp,er~Jy J,ecaµ~e lis .. w. ~-slu~ .. ~~- .c91=1d,e~tjqn;_ w;is authqri~ed .. ol:11y; '~to. the 
exteµi ~~t $~. ~g,,fa .f~~~maJ?.ly ·u.e~es~ary: to· tg.e .. a9~Qmplisrup.ent of: the 
asserted public p1,1Ip9se."185 Interpretµig the Rede:velopment Act in this manner,. . . 
the ro~ upheld the,l~w .. 

~~ ¥ting_ ~f .. :~tig4t~4': ,._liµiq., ,. 1;tc;,wev~r, .p:r,~sent.e.4. gr~_~t~r-.. ,ruffi~~lties· ;f qr
th<t cq.µrj:. Ju,d~e P:re~an .tqpk i~$1:le· with t1t~ DCEJ.;,A...~s .d,efinitiQl?-·-~f blight 
ap9 ,qecl.~~d ,,Ip.at th~ .. qc;n;i.deµJPatj.o:µ · qf: J~d for: ~~s.th~tic pµ_rpqs.~~- W~!r- n9t
valid: Pr~ttyµJan~§! opinio~ c_rjtiqµ~d ·th~ ba~kphilQ~op,hy of ;m9.dei:n planni~g. 
Some. people, .. he. argu~-~· .. "p.t:efer, sili:gle.;f;µnjly, d,welling~;-.)~~- sml!ll .. -flow~r. 
gm:de~~:.believ~ 'tba~ ~. p}9~ qf:i91.µ;i.d- i~JP~-piage· t~. r~ar- chiic4:eµ, pr~fi ,fr.esh 
t~ c~i.Aiti~~d afy,. ~~- ~o .. fllloresp~nt lighP,"-18~.-!Iowev~r/'in m,ap.y c~ql~s-;;:_the, 
opini?_n; c_ontin1t~li/~sµ~: vir,~~ -~~ .'?o~t4~~9:'::~~q]gy;µ-~_ .µt<f:.:~~~ant/i.•tJ... ~e 
questi·o~ed: ~~~s _a .1:11qµe,:_n_ ~~~~:~?-t~· ~~~~ ~~~~<!~,1.-:. gf W,e!l, _tj:t_~-i~ ,th~: ~e~g~~d, 
or-rowhouse? Is.-the.local corner grocer a less.desirable community asset than 
th~- ~b~_~te~.::·~to~kh.~14~i .. ~_; th~ ··-~a~9~-~·--~~~i~: ... ·.,T~}88 It.:~~~ ;ot. the 
gpverntr).~Ilt~ S· prer.ogative; f.n,tt)qn;m, q~c!?re4,. t<'.1- d~emun~ i,y.hq W,?,S, qpn:~ct ll1 
sucp.. matters ... ''..ni~. slow, t4e o~d, the small ,in ambiti.on. the devotee of tp.e 
outmod~d-.~ye.~o l~s~-ri~t..tQ.·-P,~"?P~ror tl;i~Jave .the qgick,, tµe _young, tqe 
aggr~i;~ive,.an,d.the n;i.odemistic.or,.futuri~tic_.'.?I89 

. , , •. • . 

'IJie PCR.LA.?s_:view of its,autp.ority •. th~ co:grt,concluded, WqS overly broad. 
The agency ·argued that it h_ad· th,~ right, to. select any' area· for· clearance as l~~g' 
as-a slum ~,p.steq,,wi1):ri;Qj~ .. bQµn4m.es, Sll:1c~· the statute did not de~e blight or
expl~in w;l:iat. w9.uld cqµstitut~. iµi, .. ~pproptj~te .land w,ag~-- and, allowed. :the 
DCRLA to cle~~~'e such factor_s .. on ·: a case~by-case basis; P_rettymll? 
coµc;;_lude~ that th~. authority ~t~4 1;,y. tb.e act wocl_d .. amqunt to an 
''unrevi~wa.bl~. _P.O'.\.Yer to ,s.eize an.4· sell .. :whole.·.s.eGtions .of the city.','1~~ .. In so 
concl~ding, tl;le. 9pµii9n, critiqued_ .th~ ~xp~si9n .. of gove.:rnment power into 
priv!lte life envisioned by the . Req.~velopm~nt .. A<?t: _The. purpose . of 1;he 
DCRLA's pl~ in .~01+thwest Washingt~ the court argue9, was "to create a 

183. Schneider, 117 F. Supp. at718-19. 
184. Ii at 716. 
185. Id. at 718-19. 
186. Id 
187. Id. 
188. Id. 
is?. ta. 
190. Id at 721. 
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pleasant neighborhood," and if such a scheme were "undertaken by· private 
persons the :project would be most laudab'le."191 However, "as yet the courts 
have not come to call such' pleasant accomplishments·a public purpose." 192 To 
do so would run ~~squarely into the right of tb,e individual to· own property and 
to use it as he pleases."193: The rights of private property are subject only to 
necessary governm:ent intervention. "One man's land cannot be seized by the 
government and sold to another man· merely in order that the purchaser may 
build upon it a bettet house .... "194 

Because· the court held the law constitutional but placed numerous 
restrictions on the DCRLA's condemnation powers, both parties appealed, 
·asking the Supreme ·Court to define the limits of the Public Use Clause. The 
DCRLA desired the broadest possible interpretation of the ·clause, while the 
appellants argued that unlimited authority would imperil· _the basic· rights of 
property owners. In its briefs to the Supreme Court, the DCRLA asserted that 
the condemnation of Morris's··property was necessary to prevent the further 
decline ·of Southwest Washington. That purpose, the agency argued, was well 
within the police power of Congress, which authorized the agency· to "promote 
the public. health, safety, morals and welfare of the District of Columbia by 
eliminating and preventing· sluins and -to use eminent domain for that 
purpose."195 The agency further asserted that prior attempts at urban renewal· 
bad failed to revitalize cities and a comprehensive· program was necessary. 
"Because· it was ·not satisfied with earlier efforts to solve the problem of ... 
blighted areas .. : Congress discarded the piecemeal or individual structure 
appr-oacb and sought to attain its goal by replanning and redevelopment [ of] the 
whole of substandard areas. "196 Relying on several st~te cases, the agency 
further argued that the clearance was the "public purpose" and the subsequent 
sa-ie was . ~'purely incident. to the basic program. '?.

19? In· the alternative, the 
DCRLA argued that the public purpose continued eyen after the property was 
-:ho longer publicly owned because the property woul4 -be ·subject to strict 
regulations after its sale. 198 

Morris's attorneys argued that the taking violated the Fifth Amendment. 
They•claimed that the program was not one of shim clearance but simply a real 
estate promotion that transferred property from one private entity to another.199 

191. Jd_ at 724. 
192. Id. 
193_ Id. 
194. Id. 
195. Brief for the District of Columbia Redevelopment Land Agency and National Capital Planning 

Commission at 19, Berman v. Parker, 348 U.S. 26 (1954) (No. 476-53). 
196_ Id at 32. 
191- Id. at 29. 
198. Jd_ at30 (citing Velishka voCity ofNashua, 106 A-2d 574 (N_H, 1954)). 
199_ Brief for Appellant Bennan at IO, Berman v_ Parker, 348 U.S. 26 (1954) (No_ '476-53). 
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The agency, their brief insisted, believed that "diverse ownership and lease
hold interests are not conducive to a sound business center and that single 
ownership.of the commercial area would enhance the character."200 While they 
conceded this argument might b~ true, they maintained that "such pleasant 
accomplishments cannot be called a public .use. or purpose which would 
validate seizure. "201 The appellants also argued that the law was void because 
the renewal legislation had no "standard for the factual determination of a 
blighted area.',2°2 In fact, despite three pages of terms relevant to the 
legislation, the District's Urban Renewal Act had no definition of blight. In 
response, the redevelopment advocates argued that the standards were 
delirieated by the terms themselves. "Adequate a11-d· specific standards," argued 
the. DCRLA, "are set out in the following . language: 'technological_ and 
sociqlogi~al changes,' 'obsolete lay-out,' 'substandard and blighted areas,' ... 
'comprehensive planning and replanning,' 'lack of sanitary facilities, 
ventilation or light,' 'delapidation, overcrowding, faulty interior 
arrangements. "'203 

Although the parties debated iri detail the technical definition. of blight and 
the legal rationale for urban renewal efforts, none of the briefs in the Berman 
case even mentioned the fact that the project would uproot thousands of poor 
blacks and would reshape Washington's racial landscape. The fact that both 
parties ignored this aspect of the case is particularly poignant because Berman 
was argued just four months after the Supreme Court's monumental declaration 
on American race relations in Brown v. Board of Education.204 Brown began an 
era in which the Court rewrote much of the constitutional jurisprudence 
regarding individual rights. Bennan was a minor case in the context of these 
major changes to Am.erican law, anq it therefore receives little attention in 
analyses of the Warren ~ourt. 205 But the two cases were intimately related. The 
urban renewal program that the Court approved allowed cities to redistribute
their populations, increasing residential segregation and thereby making the 
integration of schools far more difficult. 

Justice William 0. Douglas did make note of the racial makeup of the 
_population in the renewal district, but he did not attach any significance to that 
fact. After noting that the renewal area was seriously deteriorated (64.3% of the 
dwellings were beyond repair, 5?.8% had outside toilets, 60.3% had no baths, 

200. Id. 
201. Id. 
202. Id. at 13. 
203·. Brief for Renah F. Camalier and Louis W. Prentiss, Commissioners of the District of 

Columbia Redevelopment Land Agency at 9, Berman v. Parker, 348 U.S. 26 (1954) (No. 476-53). 
204. 347 U.S. 483 (1954). Brown was decided in May of 1954 while Berman was argued in 

September. 
205. Lucas Powe, for example, does not cite the case in his political history of the Warren Court. 

See LUCAS A. POWE, JR., THEW ARREN COURT AND AMERICAN PoLmcs (2000). 
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and 83.8% lacked central heating) as well as 97.5% "Negroes," the Court 
unanimously approved -the condemnation and granted redevelopment 
authorities broad discretion forurbanrenewal.206 The authority bestowed·by the 
police p.ower of.Congress as administrator of.the District, Douglas asserted, "is 
essentially the product of legislative determinations addressed to the purposes 
of government, purposes neither abstractly nor historically capable of complete 
definition: ·Subject to sp~cific constitutional limitations, when the legislature 
has spoken, the public interest has been declared · in terms well-nigh 
conclusive."207 

• 

Public safety and health are well within the police power, Douglas stated, 
and the urban renewal program sought to improve them. Directly appropriating 
the language of planners, he argued that 

miserable and disreputable ho~ing conditions do more than spread disease and 
crime and immorality. They may also suffocate the spirit by reducing the people 
who live there to the l!tatu~ of cattle .... They may also be an ugly sore, a blight on· 
• the community which robs it of charm .... The misery of housing may .despoil a 
• . • . 208. • -commumty as an open sewer may rum a nver. 

Douglas upbraided the· lower court for substituting its policy preferences for 
those--·of the legislature and 'declared that -Congress .. ·has ·the authority to 
"determine that the community should be beautiful as well as healthy, spacious 
as well as clean, well-balanced as well as carefully patrolled.'·'209 If 
democratically elected officials decide that such improvements are worthy, 
Douglas stated, there is "nothing_ in the Fifth Amendment that stands in the 
way."210 

·s-1ums and blighted areas were a threat to the health of cities, and both were 
within the purview of urban renewal. "The experts," Douglas stated, 

concluded that if the community were to be·healthy, if it were not to revert again to 
a blighted or slum area, as though possessed of a congenital disease, the area must 
be ·planned as a whole . • . . to eliminate the conditions that cause slums--the 
overcrowding of dwellings, the lack otyarks ... _the lack of -Iigµt and air, the 
presence of outmoded street patterns. . . . • 

Douglas agreed that the commission had the authority to include a large area in 
the renewal district so as to avoid the "piecemeal ~pproach." The '!public 
purpose" having been decided, the means of executing the project were "for' the 
Congress and Congress alone to detei:ntlne.',212 Therefore, the Court concluded, 
it was within Congress' authority to decide that the "public end may be as well 

206. Berman, 348 U.S. at 30, 36. 
207. Id. at 32. 
208. Id. at 32-33. 
209. Id. at 33. 
210. Id. 
211. Id. at 34. 
212. Id. a.t 33. 
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9r_.b~tj:er ,serve,d .. tlJ!Qqgli,3.1). agency of.privat~.:entt:;rprise.- ~- ... "213
• • 

, , , ,Po.uglas also.·rejected. the argument that the standards for determining the 
redev.~lopment.ar~a,w.ere inadequate. fodt was;. he.argued,. :'the need of the.-area 
as a, whole. wbiQh· . .Congress":.addressed·,andothe.,goal: of eliminating, ''not ·only 
s}Uill$?', .but "also.,the bligh~ed1 areas. that-.-tend: to produce slums". was· an 
acceptable.:-delegation of, aµthority.}\f;;Jn::·conclusion; .. the Court ·declared, the 
rights .. Qf; property. owners were:, -~!.satisfied when they -receive· ,,that just 
coinpen~ation: which the.Fifth Amendment exacts as the-price of,the·taking. "2~?. 

That Douglas would rake sueh. a strong position in support of :the· urban 
r.ene.wal program is unremarkable. ·Douglas and·the.rest of the Court:'Viewed 
urban-renewal as a government-initiative toiimprove the economic·and social 
conditions of cities. By the time Berman was ar~ed,,the,Cou.rt:·had-a.more than 
twenty-year re~ord or'restraint in coJ?,Sidering such measures.21t Berman was 
consistent witlr-thci'· New,·Deal· Court's 'philosophy that legislatures were ·best 
suited to ~t~rµrine .~he appropriate;. uses Qf government poy,rer-·m: th~ area of 
economic :regulation: The DCRLA ·and. 0¢.~ re4e\'.~ioprri~nt agendel'i·,. rqn by 
planning. expK~~- woyld ripply pr~fo;S.ional· .. staJ,1~~ to deter,mi~e wpich: m:eas 
requi!~d r~~eve!on~ent,anc;L.would ·UJ?-Pl~ro.~t th:~. J?r~w.m j:n: ·RA equitahle 
fashior:i,:for the·benefit of the city. 

The :irony. is. that,. ·at the saµie .. ti:J:;ne it was df;piding Berman, fue .. Court was 
deciq~g ]!r,own,, wlµ<;:h_. reflects a-. distrust qf -gov.ernment (partic].llarly local 
governm~t}to protectthe·interests of minority gr9~ps and ~o tre~t all citizens 
equally. Douglas's opinion _in.Berman reflects a-faith in the political system's 
ability to operat~ in a -i:ion-discr4Dinatory,~e,r.21

.'. __ Urban r:e:Q.ew;al, however, 
was an econo:ip.i<;: development prograrp. with.pr.9found racial i:mpliea~ons that 
were igi:iorc;d by all the· parties to .. the. litigation. The.reality of urban renewal 
was that redeyelppi;nent. was.used-to reshape.the.-racial-and economfo g_eography 
of cities; Such was the'.case-.in Southwest Washington where, of the 5,900 units 
of housing that were constructed on th~ site, onlr 31 O c~uld, be clas'si~e.a as 

213. Id. at 33-34. 
214. Jd •. at 35. 
'2i5. Id. at36. 
21:6. Iii: United States·v. Caralene Products, 304 U.S. ·144 (1937), the Court stated that it would 

grant. legislatures wide lati~de. in reviewing, economic· regulation. Justice Stone stated that "regulatory 
legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless 
... it is of such character as to preclude the assumption ·that it rests upon some rational basis within the • 
lmowledge and experience of the legislators." 304 U.S. at 152. Douglas's approach to the urban renewal 
program is consistent with Carotene Products. On the Court's jurisprudence regarding economic 
regufaticin, see CUSHMAN, supra no~ 29; GILLMAN, supr~ note 29, at 200-05; and Martin Shapiro, The 
Supreme Court's "Return" to Economic Reg11lation, in I STUDIES IN AMERIGAN POLITICAL 
DEVELOPMENT 91 (Karen Orren & Stephen Skowronek eds., 1986). 

217. This is not to argue that the Court has not considered the discriminatory impact of-regulatory 
programs. The Court has maintained its authority to review administrative determinations for fairness. 
See Shapiro, supra note 21'6; at 138-39. Toe Court's increasing attention to .administrative law in the 
past half century is evidence of this effort. See RICHARD J. PIERCE, JR. ET AL., ADMINISTRATIVE LAW 
AND PROCESS ch. 7 (3d ed. 1999). 
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affordable to the former residents of the area.218 By the 1960s, the formerly 
black neighborhood was majority white. 219 

The. rhetoric of blight enabled urban elites to craft and. implement these 
broad powers of condemnation .. In the dec~de following Berman, urban renewal 
programs uprooted hundreds of .thousands of people, disrupted fragile urban 
neighborhoods, and helped entrench racial segregation in the inner city. Racial 
motivations were often submerged under the labels of "slum clearance" or 
"neighborhood revitalization," but a primary goal of postwar urban renewal 
was to channel minority settlement into certain areas and to uproot minority 
communities in other areas. In cities acros~ the country, urban renewal came to 
be known as ''Negro removal." 220 

CONCLUSION 

The Supreme Court's decision in Berman affected a dramatic expansion in 
!he government's powers of eminent domain and provided judicial legitimation 
for urban renewal efforts. Throughout the 1950s and into the 1960s, American 
cities undertook massive redevelopment projects that cleare~ large areas 
surrounding the central business district. These· projects resulted in the 
dislocation of more than one million people.221 The majority of these families 
were minorities. Across the nation, inner city neighborhoods were designated 
as blighted, properties condemned, and land turned over to private parties. 

Berman, .however, was a pyrrhic victory·for renewal advocates because the 
urban renewal program came under attack only a few years after the ruling. By 
the early 1960s, critics were questioning the basic philosophy of urban renewal. 
They argued ~at, despite the investment of billions of dollars, cities bad not 
been revitalized, and they complained that the dislocation caused .by the 
prograin had resulted in the creation of more slums. The movement against 
urban :renewal was led by Jane Jacobs, whose best-selling critique of urban 
redevelopment, The Death and Life of Great American ·cm(!s, argued that the 
diversity of cities was central to their survival. Jacobs assailed principles of 
modem planning and argued that most redevelopment projects did "not rest 

218. See GILLETTE, supra note 159, at 163-64. 
219. See id. at 164. For a discussion oftheBennan opinion as part of Douglas's jurisprudence, see 

VERN COUNTRYMAN, THE JUDICIAL REc0RD OF JUSTICE WILLIAM 0. DOUGI.AS 376-77 (1974). On 
Douglas's views on civil rights, see Drew S. Days ill, Justice William 0. Douglas and Civil Rights, in 
"HE SHALL NOT PASS THIS WAY AGAIN": THE LEGACY OF JUSTICE WILLIAM 0. DoUGLAS 109-19 
(StephenL. Wasbyed., 1990). • 

220. See HALPERN, supra note 74, at 68-69; DOUGLAS S. MASSEY·& NANCY A. DENTON, 
AMERICAN APARTIIEID: SEGREGATION AND THE MAKING OF nIE UNDERCLASS 56 (1993). 

221. No report has docwnented the exact number of people dislocated from urban renewal, but a 
1969 report by the National Commission on Urban Problems estimated that the highway program 
uprooted 32,400 families a year during the early 1960s. Raymond A. Mohl, Planned Destruction: The 
Interstates and Central City Housing, in FROM 'TENEMENTS TO TllE TAYLOR HOMES 227 (John Bauman 
et al. eds., 2000). 
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soundly·. on,--reasori:ed,·, fu.vestment.··of ~ublic- :tax··subsidies, as---urban renewal
theory ptoclaims1 but on-vast involmimry.:subsidies.wrought·out'ofhelpless site 
victims~~r-ft"R:-..--•·· ~ ... ·.:.·" I:. °'l .. •111• •1 ·:.1:;~·~ •• .... "': -~- .-~ 

By-the nrid-1:960s; critics :from· actoss-- the: politic'al spectrum. declar.e<}!-the 
urban renewal '.program a-prime' example of govermnent·overteaching. Liberals 

dth • 'b d ·'atdi •• ti" 223 hil • • d ru::gue •- at' 1t· exacer ate . rac1 • • • scn:imna Onf' ·'· w e<conservatives:\"state --
that-it·wasted goverbment'resources ·an:d-intet.fered:with the -p~vate ma:rket?~4 

The•rise of the historic preservation movement also.put-a,harsh light-on·large- . 
scale demolition projects that destroyed'·importantlandmarks.,like-New-Ydrk's 
Pennsylvania-Statiqti: As·a.result of these ctjtiques,.the"federalitirban· 'renewal' 
program was greatly- curtailed,. and·- -urban, planners ·•.became·' increasingly 
circumspect about.their ability·to-create·a·wholly:modem city.225.The dream of 
erasing the antiquated city and buifdirig·a completely modem replacement is no 
longer tp.e pJanniµg_profe~_siqf ~ prj_~-_fo~us/2~ .. / _ .. ;: .. • .. ,: . , , ·.-.,. ·--~ ... ; 

¢oiiciiinnatioi'h~w.eie;;' renia4ii:a pp~eiftii ;to9t-~f gov~rrupeg(po_l(cy. ~
recent decades; ;tat~ ·and local ·gov.~rom~~-.-,Ji~y~'.:mid~ke~· ~wide.variety of 
initi<!,ti~i~-:~a~ .tp~~~ferr~4. c~qg~~:~1jiiq:N~9P-~ilir: t~-PriY\tt~Jith.ie~=.fii ·¢:.~ µ~e~qf 
~.oisln~~-- ~?~~re~~., '!i ~~~~al A~~~J◊-P~-~~k.~~- th,~· ~9?fl .. f~9~V~Jppme~t 
~orp_o!fti~J?.S cre,~ted it;1., the 194~s c9i;i.W-1,l}~ J?"; ~elp._ great po"'.'~!- ~~er .. city land 
u~e .. f~ light ~r ~~~/~i}µre~,_pfi:V~t~ fut~~\~st~._apd g9yemp1en~ bc;,di~s.,~re more 
circumspec;t in ·PF'>n:,:o~iµg. the,_1:!.en~.fi~. of eµµne.~t:dqmltjn, _Insteaq.of prmnisi:ng 
to :i.-e1>uiid' c)ti~s~ ·:fuey focus- on' mo,:e .Pf!iCtjcaf aspectl! such as job creation. The 
reason for _µsjng .the ppwer of co.~d~mn~ti01;1.-'-1:h~-:~e~.i,r~ .4> sectµ"~ ... cov.e.t.ed 
prop~ witµout priv~te inarket-n~gotfatiop.s.~howey~r, remf1ins the "same.-227 

•. The ~o~~ ~amous e~~~n~·do~in-c~~~-~f tµe -~~~ :tW.Q ~~caq~s' inY9lyed,_ th,e 
construction: of a:- Geµ:eral Mqtors plant m:· :qetrciit ~e- project; iii."'llie ·cio/'s 
racially-diver.s.e; w.o:r~g-~l~~ n~ighborh?o~··cf P~leto~- (which -~ll-_p~ies 
agreed. ;nas not-_blighted), r~~nrh:e;I; .t~e ~~q'ltjsitioi:i" and clearaµce q( a: ~ite .. 'U.ia,t 
had over· l ,ciQ,0" b~ildin.g/ho~ing mor~ th?-D- '4,200-people, Iu 90ntes.fug ·the. ~e. 
of eminen~ domafu, neigh~~rhood re~idents facc;d ~ot only General Motors but 
the ~ity's A:fyic~~A,.m.erican ·iuayor, ~n:a' all- of the area's. major labor 

222.· JANE JACOBS, THE DEATH AND LIJ:~ OF G~AT AMERICAN QnES. 5· (1993): 
223. Se~ GRE~ sup,:a nol;e 10; URBAN ~WAL: THE. RECORD AND. THE_.CONTROVERSY, supra 

note I l. 
224. See MARTIN ANDERSON, THE FEDERAL BULLDOZER: A CRrr!CAL ANALYSIS OF URBAN 

RENEWAL, 1949-1.962(1964). :•:. • •· 
225: Criticisms- of-·urban'.'renewal led- to many reforms of the condemnation process to protect the 

interests of property owners and tenants. On changes- in the urban renewal program and the planning 
profession, see '.I'HoMAS;· supra· note 12, at -I.79-84. ·The-urban renewal program :was- terminated by:the 
Housing and Comnrunity·Development·Act of 1974; 42 U.S.C. § 5301 (1994), ·:. 

• ·226~··See·THoMAS,supranotelZ,at-180°8}';. •• ·.: • .... •• ' " •. • 
227:·. William NeTson;in his·-analysis of condemnation-in-New York City, argues that it has·lieen a 

particularly effective'•meims tci • subsidize private'' development" projecl!l that• receives• little· ·public 
attention. See NELSON, suprd-riote.48;·at 260,.61'. On-debates over urban development, see BERNARD J. 
FlUEDEN & LYNNE B. SAGALYN DOWNTOWN, INC.: How AMERICA REBUILDS CITIES (1989). 
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organizations and non-profit institutions. Both government and labor leaders 
desperately wanted the project, which they hoped would stem the flood of job 
loss in the city. To keep General Motors from building elsewhere, the city spent 
over $200 million to acquire. and prepare the property, which it sold to the 
company for $8 million.228 

The residents' fight against condemnation went all the way to the Supreme 
Court of Michigan, which approved the redevelopment plan.229 Relying on 
Berman, the court declared that It would not restrict the ability of state and 
local government to respond to the economic problems facing the city. If the 
legislature concluded that government support for this kind of economic growth 
was important, the public use requirement was met.230 ''The power of eminent 
domain is to be used in this instance primarily to accomplish the essential 
public pmposes of alleviating unemployment and revitalizing the economic 
base of the community. The benefit to a private interest is merely incidentalt 
the court ruled.231 Other courts have granted similar deference to govern.mental 
programs that involve the transfer ofland to private developers.232 

The concept of blight remains integral to redevelopment efforts. While 
many courts have expanded the Public Use Clause to encompass any initiative 
that brings economic growth, most states still ·require that a redevelopment 
agency detennine that an area is blighted before condemnation can occur.233 

Legislatures have created long lists of criteria that redevelopment agencies are 
required to use to determine whether an area is blighted. These criteria, 
however, remain vague and subject to broad interpretation by redevelopment 
authorities, to which courts have granted great deference.234 

The United States Supreme Court has also further enunciated its principle 
of broad deference to legislative determinations of public use. In 1984, the 

228. The Poletoym project is examined in THOMAS, supra note 12, at 1'61-66; Kochan, supra note 
1:4, at 69-72; ana Mansnerus, supra note 6, at 418-21. 

229. Po!etown Neighborhood Council v. City of Detroit, 304 N.W .2d 455 (Mich. 1981). 
230. Id. at 459. 
231. Id. Note the similarity of the Pole/own court's reasoning with the state cases discussed in 

footnotes 171-174 and accompanying text 
232 See, e.g., Courtesy Sandwich Shop, Inc. v. Port ofN.Y. Auth., 190 N.E.2d 402 (N.Y. 1963) 

(approving the condemnation of private businesses to build the World Trade Center); Karesh v. City 
Council, 247 S.E.2d 342 (S.C. 1978) (allowing condemnation for convention center and garage); Hogue 
v. Port of Seattle, 341 P .2d 171 (Wash. 1959) (approving condemnation of agricultural lands for private 
port facility); see r,lso Mansnerus, supra note 6, at 4.18 n.43, 421 n.65 (citing additional cases). Thomas 
Merrill argues that state courts have been more skeptical about condemnation programs than federal 
courts. Merrill, supra note 14, at 96-97. In a smvey of !)Ver 200 cases decided between 1954 and 1986, 
Merrill found that state courts rejected a condemnation on the basis that it was not a public use in fifteen 
percent of the cases. See, e.g., ·Baycol Inc. v. Downtown Dev. Auth., 315 So. 2d 451 (Fla. 1975) 
(rejecting attempt to condemn property for shopping mall). 

233. For an examination of current definitions of blight, see Hudson Hayes Luce, The Meaning of 
Blight: A Survey of Statutory and Case Law, 35 R.EALPROP. PROB. {!z. TR.. J. 389 (2000). 

234. Mansnerus, supra note 6, at 426. ¥any courts have declared that they• will approve blight 
designations "absent fraud or abuse." Others impose a standard of"clear error." Luce, supra note 233, at 
409-13. 
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Court!_approved .. a program by.. the state o:f Hawaii,. tO'.-condemn·tlie .property .of 
fa:rge.:lajidMlders• and.sell it-to,other,reside:ilts.:P5 ,Justice Sandra '])ay 0',Goll'Ilor. 
ruled tQ,at· the public ·use requirement was· •~coterminous'.·with: the··scope of the
so~ereign~s.-police powers'? and further·stated that the Court wourd· accept any 
use of eminent· domain that was. "rationally.:relatoo: to- conceivable· public 
purposes•.'r~6 ~~.--Supreme Court's. ·r~_traint fo,:J:bis-: area.-,·has- led ·many 
cp_~entators" to·; cqmpfain,, that the Court.ha& .abdicated its: .. responsibility: to 
protect property.owners from government abuseY,? -I:,egal ·scholar Richard 
Epstein•h~ argued ·:that the Court has,. entirely.·read the: phrase· ~'public use" out 
ofth~.fifl;ltAmendtnent.~.~ ,: .=· ,. - ·, . ,.,, .. ,~,., , •. ..:· , .• ,, ........ .. 

fu. response-. to th'lfcourtsi: _continued-deference. to-legislative detenninations 
of public use, scholars ·-and-legl:11· advocatesJ1ave·giv.en inci:eased·atterttiort to the· 
Public.-:Use ·,Claµsedn. the;past·decade· .. Severahecent • law=journat.articles ·have 
critiqued·.the current.intei:pretatrons'.of.the doctrine.-These scholars 'argue that 
eminent ·do~in- is, .used~_by·,·\1'ent$eeking'! groups: that' warit t<i·:avoid\private 
market-negotiations-... They. also· claiin·,tha.t'eminent domain:is ab.used:by-,puplic 
authoriti~_s .. J.li;:).t :!ll"e: -~9_p:trolle4· ·PY.'.;·pfiv~t~ '~-~velpp~~?;~d .. they· . .-!11"~~ .for a 
stricter:.application-.ofthe-Clause?3~,: ,. , • .. ;/,.·.: . , ,. •• . :_ 

Legal advocates.have al'Scd:aken art'-mcreasi:ri1ffutetest in the use of eminent 
domain: ·The Institute-for Ju~tic'e;· hased--in,~Washington, D:C., has ·established an 
Eminent Domain.Law Proj.ect that·assists ·clients fighting the condemnation .of 
their-properti~s. The organization.has-taken oh cases-in several states, including 
New York, New Jersey, New ·Mexico, Mississippi~ and Connecticut, 
representing clients such·a.s: a.woman fighting· .!:he-condernnati'on of her Atlantic 
City._horµe for a cfl.iiino o;wned- by.D_onal4: Tmmp and a grqup,of .African
American:. :(?Q;D.e~s .. battling the.:effotts .. o_f .the.-state:.of Mississippi ·td. condemn 
their prqperty for the coni;.truction.-of an,·a-µtomobile plant.240 In .the Atlantic 
City· case, the cort_demnees succeeded· fa.:cori~cing the 'trial judg(? that the 
transfer. of their property· to Tnurip.'C=!asm.o viplat~d t4~:-PubU.c.- Use Clause.24

~ 

235'. Hawaii Hous: ·Autli. v. Midkiff; 467 U.s: 229 ·(~9:84): • 

236. Id.. at 240, 241.-· 
237. K~chan, sup_ra_ n9t~ 14, at 115;.~a;is~e!IJl!.~up,:anqte §, at 474. 
238. E?srmN,-supr.anote 7, at 161-63. ,:· • 
239. See, e.g., Jones, supra note· 14, at 306 (suggesting·that courts :use "strict scrutiny" in assessing 

the use of eminent domain);· Kochan, supra note 14, at·ll0-11 (proposing-the creation of "political 
filters" to increase the ·cost: to private parties ·of using· condemnation to acquire property); Mansnerus, • 
supra. note 6, .at·444· (arguing for-a-requirement-of '.'true rationai basis;" by ·which· courts would review 
:uses of eminent donµin).· But see 'Merrill,,kp;-a note. 14; which'. concludes that state.courts have done-a 
fairly goodjob ofbalancing-interests in eminent-domain cases: . • . • . ; -

240. Inst. for Just, Litigation Badcgrounder-,Smiing ihe Skin' of Propertji Owners in Connecticut 
(200.1); Dav.id.Fjxestone,.Black . .Families Resist.Mississippi Land.Push, N.:Y:. TIM.Es,. Sept. 10, 2001~ at 
A20; Lama Mansnerus;,77iere Stays-the·Hotel and the Neighoorhood, N.Y. TIM.Es, Dec.-31', 2000; §·-1; at 
2.1.... . . ' , .. ,... .,·: 

241. Casino Redev. Auth .. v. Banin·, 727 :A.2d 102,(N:J. Super. Cf Law, Div. 1998);--David·M. 
Herszenhorn, Widowed Homeowner Foils Trump in Atlantic City, N.Y. TIMES, July 21, 1998, at BI. 

' 
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The "Public Menace" of Blight 

The judge's decision, however, rested on defects in the condemnation process 
and did not attempt to reinterpret the Public Use Clause. Therefore, while the 
anti-eminent domain effort has increased the cost of condemnation to specific 
developers and delayed the process in several cases, the initiative has yet to 
significantly alter interpretations o( the Public Use Clause. These efforts have, 
however, raised public attention to ~e issue of condemnation, and increased 
political opposition 'to eminent domain has helped defeat recent urban 
redevelopment initiatives in Baltimore and Pittsburgh.212 

American cities have wimessed dramatic political and demographic 
changes since the 1950s. African-American mayors lead many urban areas, and 
blacks and other. minorities play a major role in the political structure of most 
large cities. The housing shortages that most cities experienced in the post
World War II era are np longer a concern. Instead, policy-makers face a glut.of 
abandoned, vacant buildings. Urban policies that supported segregation in the 
1940s and 1950s are a fait accompli in the modem era, and many cities have 
reached what sociologists call "hyper-segregation."243 In this context, urban 
redevelopment policies have a very different impact on city residents. 
Community members are generally more concerned with the lack of 
government involvement than with fears of eminent domain. 

Policymakers continue to argue that land 9learance is crucial to the rebirth 
of the city, and the rhetoric of blight continues to shape urban policy. The city 
of Philadelphia, for example, is currently considering a major "Neighborhood 
Transformation Initiative," which aims to clear large areas of the city's most 
dilapidated housing in the hope that the cleared land will attract private 
development. While the city's African-American mayor never uses the term, 
Philadelphia's newspapers make constant. reference to the "blight problem," 
and several articles have discussed the need to stop the disease of blight before 
it afflicts other neighborhoods.244 In Detroit, the clearance of the city's more 
than 10,000 abandoned structures has brought about greater use of the city's 
eminent domain powers .. Community activists have argued that government 
condemnation is crucial to the solution of this problem. "Blight is like a 
cancer," argued one activist in the summer of 2002. "Our theory has been we 
can eliminate it before it spreads."245 

In the abstract, the goals of these initiatives are widely accepted and 
praised. The taking of fire-ravaged buildings that serve only to shelter drug 

242. David Nitkin & Joe Nawrozki, Condemnation Bill Defeated: Baltimore County Plan to Renew 
East Side Loses by 2 to 1, BALT. SUN, Nov." 8, 2000, at IA; James Zambroski, Revitalization Plan Back 
to Square One, PITrSBURGHTRIB.-REV., Nov. 23, 2000. 

243. On the increasing segregation of American cities, see MASSEY & DENTON, supra note 220. 
244. See. e.g., Jennifer Lin, Keeping Blight at Bay, PHILA. INQUIRER, Nov. 25, 2001, at A24; 

Monica Yant Kinney, Growing a Leafy Antidote to Decay, PI-IlLA. lNQUI!lER,, Nov. 29, 2001, at BI. 
245. Jodi Wilgoren, Detroit Urban Renewal Without the Renewal, N.Y. TIMES, July 7, 2002, § 1., at 

10. 
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deaj.ers: does not ·elicit much symp'athy.;But··most city ne.ighborhoods do not 
present such-an easy case as Detroit. In many·poor-areas, re.sidents struggle-to 
build- community in the· midst ·of ahand,;mment. Blight.,. while!,sometimes 
obvious;. remains -in the eye of the beholder. Only when specific properties are 
identified for -red·evelopment will the public -benefits ·of renew~l·meet··•the 
resistance of property, owners and renters. While. land in urban areas may be 
less valuable today, tlian it was-- fifty years, ago;' :the competition over th~ 
property. within American cities will continue to implicate·and shape the public 
use doctrine. 
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I Select State 

Synopsis 
In the two years since the U.S. Supreme Court's now-infamous decision in Keio v. City of New London, 
43 states have passed new laws aimed at curbing the abuse of eminent domain for private use. 

Given that significant reform on most issues takes years to accomplish, the horrible state of most 
eminent domain laws, and that ~he defenders of eminent domain abuse-cities, developers and 
planners-have flexed their considerable political muscle to preserve the status quo, this is a 
remarkable and historic response to the most reviled Supreme Court decision of our time. 

Of course, more work remains to be done, in both state legislatures and Congress, to protect homes, 
businesses, churches, and farms. Indeed, because some states have not passed reforms, and because many .reforms are 
incomplete, it is important to take a step back and evaluate the work that has been done and is left to do. Some states 
have passed model reforms that can serve as an example for others. Some.states enacted nominal reform-possibly 
because of haste, oversight, or compromise-and need to know what is left to fix. And finally, there are those states that 
hc1ve failed to act altogether, leaving home, farm, and business owners threatened by Keio-type· takings and beyond. 

Eminent domain authority carries with it tremendous responsibility. Early in our nation's history, the U.S. Supreme Cqurt 
even described it as "the despotic power." Quite simply, ft is the power to remove residents from their long-time homes 
and to destroy small family businesses. Thus, as the Founding Fathers understood, it is a power that must be used 
sparingly and only for the right reasons. This understanding is reflected in the Fifth Amendment to the U.S. Constitution 
that states, "[N]or shall private property be taken for public use, without just compensation." Most states' constitutions 
have Identical or similar language-language that is supposed to prevent the use of eminent domain for private benefit by 
restricting its exercise to only true public uses, like roads, fire stations, and schools. 

For most of our nation's history, courts stayed true to the plain language and intent of the federal and state "public use" 
clauses, and prevented the taking of property for private benefit. However, those takings began to proliferate as public 
use was interpreted more broadly. The most significant expansion of the term came with the incorporation of "blight" 
removal as a public use. At first, blight was used as a justification to remove properties that were real threats to public 
health and safety (what were historically considered public nuisances, the abatement of which was always allowed 
pursuant to the government's police powers). Over the past several decades, however, the definition of blight has 
become so expansive that tax-hungry governments now have the ability to take away perfectly fine middle- and working
class neighborhoods and give them to land-hungry private developers who promise increased tax revenue and jobs. 

Open-ended blight designations provide a way for local governments to circumvent the public- use requirement. The Keio 
decision then obliterated the federal public use requirement by equating "public use" with "private use." Under Keio, local 
governments can condemn homes andbusinesses and transfer them to new owners as long as government officials think 
that the new owners will produce more money with the land. As Justice O'Connor stated in her dissenting opinion, the 
result is that "[t]he specter of condemnation hangs over all property. Nothing is to prevent the State from replacing any 
Motel 6 with a Ritz-Carlton, any home with a shopping mall, or any farm with a factory." 

The Supreme Court did get one thing right in Keio: states are free to enact legislation that restricts the power of eminent 
domain. True eminent domain reform should start with states narrowing their laws' definitions of public use. State 
legislatures need to establish that a public use means that the government or the public at large owns, occupies, and has 

http://castlecoalition.org/about/ component/ content/2412 ?task=view 6/30/2011 
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a definite right to use property acquired by eminent domain. The use of eminent domain to transfer private property from 
one party to another· for "economic development" should specifically be excluded as a public use. 

Ideally, state legislatures should enshrine the above definition of public u!:ie not only in their state laws, but also in their 
state constitutions. Eminent domain affects one of our most fundamental-rights-the right to own property. Thus, 
protec:tions against its abuse should be anchored in state constitutions so that they will be secure from subsequent 
attempts by cities, developers, and others that benefit from eminent domain abuse to weaken them. 

Of course, as noted above, blight is a device that allows local governments to abus.e the power of eminent domain. Thus, 
any reform that fails to address the issue of blight is inadequate and leaves home and business owners at significant risk 
of being victims of abuse. State legislatures should either eliminate the use of eminent domain for blight or redefine the 
term narrowly so that it refers only to individual properties that directly threaten public health and safety. Unless open
ended definitions of blight are changed, blight designations can be applied to any neighborhood-no matter how nice
that politically connected developers desire. 

Also, since taking away someone's home or livelihood is such a severe· act, when the government uses eminent dpmain, 
the burden should be on it t_o prove a legitimate public use. Instead of giving deference to legislative determinations of 
public use, courts should make governments show that they are using eminent domain properly; 

While other provisions-such as providing sufficient notice of takings-are helpful in reform legislation, the components of 
reform discussed above are the most important because they directly put, the brakes on private-to-private transfers of 
property for private gain. 

In this report card, we have evaluated the quality and strength ofreforms that have passed in the states, both so that 
legislators can know what is left to do and so that citizens can find out if they are really protected from eminent domain 
abuse. In grading reforms in this report card, we have taken into account the criteria for good reform noted a·bove, 
keeping in mind the basic question, ·"How hard is it now for the government to take a person's home or business and give 
it to someone else for private gain?" The states in which it is now impossible or extremely difficult get high marks; those 
in which it is easy get low marks. States that failed to pass any eminent domain reform received failing grades. 

50 State Report: Grades of States that Passed 

Florida A 
North Dakota A 
South Dakota A 
Michigan A-

New Mexico A-
Alabama B+ 
Arizona B+ 
Delaware B+ 
Georgia B+ 
Nevada B+ 
New Hampshire B+ 
Oregon B+ 
South Carolina B+ 
Virginia B+ 
Indiana B 
Kansas B 
Louisiana B 
Utah B 
Wyoming B 
Iowa B-
Minnesota B-
Pennsylvania B-
Wisconsin c+ 
Colorado C 
North Carolina c-
Texas c-
Washington c-
West Virginia C-
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50 State Report: Grades of States that Failed 
\ 

States receiving an "F" for failing to pass any degree of eminent domain reform. 
Idaho D+ 
Illinois D+ 
Kentucky D+ 
Maine D+ 
Nebraska D+ 
Alaska D 
Connecticut D 

Maryland D 
Missouri D 
Montana D 

Ohio D 
California D-

Rhode Island D-
Tennessee D-
Vermont D-
Arkansas F 
Hawaii F 
Massachusetts F 
Mississippi F 
New Jersey F 
New York F 
Oklahoma F 

Alabama 

.I Select State 

• Original bill prohibited eminent domain for private development but left open the blight loophole. 
• The following year that loophole was closed. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 

·Keio 

50 State Report Card Grade 
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Read: Alabama Chapter 
Read: Entire Report 

Coming Abuses 

coming soon 

Overview 

Bills 

Senate Bill 68 
Sponsored by: State Senator Jack 
Biddle 
Status: Signed into law on August 
3, 2005. 

House Bill 654 
Sponsored by: State 
Representative Thad Mcclammy 
Status: Signed into law on April 25, 
2006. 

Page 4 of 51 

In the wake of the U.S. Supreme Court's decision in Keio v. City of New London, Alabama was the very first state to react 
legislatively to give-its citizens stronger protections against the use of eminent domain for private profit. Senate Bill 68 
(2005) specified that eminent domain could not be used for "private retail, office, commercial, industrial, or residential 
development; or primarily for enhancement of tax revenue; or for transfer to a person, nongovernmental entity, public
private partnership, corporation, or other business entity." The language was a good start to reforming the state's 
eminent domain laws. 

0 

But while in one clause the law gave home and small business owners, farmers, and ranchers the substantial protec;:tion 
they deserve, a different clause within the same law gave rise to another threat to citizens' property rights. SB 68 
prohibited cities and counties from using eminent domain for private development or for enhancing tax revenue, but it 
left an exception for the seizure of so-calied blighted properties. This would have allowed_ property to be condemned o.· 
under blight law if it might become blighted in the future, or if the property is deemed "obsolescent"-usually a code word 
for "We'd like to have something else here." And if the property was condemned for blight, cities could still turn it over to 
private interests. 

House Bill 654 was passed in 2006 to pick up where SB 68 left off, significantly closing the blight loophole by narrowing 
the criteria by which property could be designated as blighted. ·under HB 654, blight designations must be made on a 
property-by-property basis, which prevents vague and abusive blight designations that cover an entire neighborhood. The 
criteria to determine blight now ensure that only truly unsafe or neglected properties can be acquired and then given to. a· 
private developer. 

Alabama has proved to be a national leader in eminent domain reform. It is important to note, however, that statutory 
reforms are at risk of amendment in future legislative sessions. Alabama has excellent constitutional language prohibiting 
eminent domain for private use. However, the state's property owners would be best protected if its constitution also 
included a traditional, narrow definition of public use. 

Alaska 

I Sele9t State 

• Prohibition against .using eminent domain for economic development is based on intent,. not action. 
• Blight loophole remains. 

50 State Report Card 50 State Report Card Grade 
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50 State Report 
Card: Tracking 
Eminent Domain 
Reform. 
Legislation since 
Keio 

Read: Alaska Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon • 

Overview 

Bills 

House Bill 318 
Sponsored by: State 
Representative Eric Croft 
Status: Signed into law on July 5, 
2006. 

Page 5 of 51 

Alaska's state constitution contains almost the same language as the U.S. Constitution's Fifth Amendment: "Private 
property shali not be taken or damaged for public use withounust compensation." For years, that statement protected 
property owners. The general public understood what public use meant and no one worried that his home, business, 
farm, or church might one day be suddenly taken from him so that a private developer could build a mall. 

That all changed with the Keio decision, as the constitution·a1 provision that everyone trusted to protect their most 
fundamental of rights was suddenly ambiguous. After all, once the federal Takings Clause was interpreted to allow 
eminent domain abuses, Alaskans realized that their state's Takings Clause could be treated the same way. Under Keio, 
since "public use" now also means "private use," Alaskans need more protection at the state level. 

In 2006, HB 318 sailed through both legislative houses with unanimous support. The new law prohibits the use of 
eminent domain "to acquire private property from a private person for the purpose of transferring title to the property to 
another private person for economic development purposes." Unfortunately, this language does not provide property 
.owners solid protection. In order to prevent authorities from taking private property from one person and turning it over 
to another private entity, states need to ban all private-to-private transfers (with a few narrowly tailored exceptions for 
common carriers and the like). By focusing on the intent behind the transfer, rather than the transfer itself, Alaska's 
Legislature provided a ready-made excuse for authorities to say that a private transfer was not their purpose when· they 
originally acquired the property. 

Additionally, snowcats could still drive through the loophole of the state's blight statute. Alaska's vague definitions of 
"slum areas" and "blighted areas" are virtually identical to those that have been horribly exploited in many other states. 
As currently written, the factors to determine blight could appiy to virtually any home. And since the designations are 
made by "area," only a few properties need to be blighted before officials can destroy an entire neighborhood. 

Arizona 

I Select State 

• Slum clearance law now requires each property to be evaluated individually and found to be a threat to the public 
by clear and convincing evidence. 

• Property rights protections now found in statute need to be included in the state constitution: 

Q 50 State Report Card 50 State Report Card Grade 
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50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislatiqn since 
Keio 

Read: Arizona Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

Bills 

Senate Bills 53, 1206, and 1650 
Sponsored by: State Senator 
Christine Kehoe 

Senate Bill 1809 
Sponsored by: State Senator 
Michael Machado 
Status: All signed into law on 
September 29, 2006. 
Senate Bill 1210 
Sponsored by: State Senator Tom 
Torlakson 

Prop. 99 
Sponsored by: citizen initiative 
Status: Approved by voters on June 
3,2008 

Page 6 of 51 

The Arizona Legislature responded to Keio by passing House Bill 2675.(2006), an extremely strong piece of blight reform 
legislation. The bill would have required a condemning authority to prove by "clear anq convincing evidence" that a 
property is maintained in a slum condition, and blight ·designations could be made only on a property-by-property basis. 
It also prohibited the use of eminent domain for economic development. Unfortunately, however, the governor vetoed the 
bill. 

But the people of Arizona would not let their governor have the last word when it came to protecting their liberties. 
Proposition·207 was filed in response to the veto and the statutory reforr:n was reborn through citizen initiative. The 
language, very similar to HB 2675, appeared on the ballot last fall and passed by a substantial margin. 

The Private Property Rights Protection Act(§ 12-1136) accomplished many necessary eminent domain reforms. Most 
importantly, the initiative significantly limited the scope of activities that could qualify as a public use. Rather than 
creating an exhaustive list pf approved uses, Arizona's new definition of public use simply requires that the general public 
retain "possession, occupation, and enjoyment of the land." With this approach the statute encompasses the traditional 
uses of eminent domain, with allowances for acquisition of property to handle utilities, unsafe structures, or abandoned 
properties, but not for benefits from economic development. The next step is to include these protections in the state 
constitution. 

Proposition 207 did not amend Arizona's Slum Clearance and Redevelopment chapter, so extremely broad definitions of 
"blighted area" and "slum area" were not changed. But after the recent reforms, all eminent domain actions now require 
a judicial determination that the use is, in fact, "public." In the case of slum clearance and redevelopment, the 
government must present clear and convincing .evidence that each and every targeted parcel poses a direct threat to the 
public, such that eminent domain is nec;essary to eliminate the threat. With these new protections, as well as heightened 
compensation requirements, the citizens of Arizomi have fought back against eminent domain abuse and can worry less 
about developers and city officials kicking t(:lem out of their homes. 
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Arkansas 

• Failed to pass legislative ·r:eform. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: Arkansas Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills · 
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I Select State 

The General Assembly was not in session in 2006. However, the state created a commission to study the use of eminent 
domain and ways of reining in abuse. 

Unfortunately, when the legislature returned to session in 2007, it failed to pass any eminent domain reforms. 

Colorado 

j Select State 

• Moderate improvements to the state's public use requirement, however the state still needs a sufficiently narrow 
definition of public use. 

• Clear and convincing evidence" is now required for blight designation!;;, however the definition of blight is still 
considerably vague. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
'Legislation since 
Keio 

50 State Report Card Grade 
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Read: Colorado Chapter 
Read: Entire Report 

Current Abuses 

Comi.ng Soon 

Overview 

Bills 

House Bill 1411 
Sponsored by: State 
Representative Al White 
Status: Signed into law on June 6, 
2006. 

Page 8 of 51 

Even before the Suprem.e Court handed down·its decision in Keio, Colorado· municipalities had an unfortunate history of 
abusing eminent domain for the benefit of wealthy private developers. In 2006, the Colorado General Assembly improved 
the state's eminent domain laws by passing House Bill 1411, which amended the public use definition tq "not include the 
taking of private property for transfer to a private entity ·for the purpose of economic development or enhancement of tax 
revenue" and stated that "Private property may otherwise be taken solely for the purpose of furthering a public use." 

While it was definitely a step in the right direction, HB 1411 left some room for improvement. The new law allows 
municipalities to continue using eminent domain to seize so-cal.led blighted properties, and the state's definition of blight 
is sufficiently vague to allow for considerable abuse. The good news is that in HB 1411, the legislature did take measures 
to tighten the blight loophole by requiring government officials to prove by clear and convincing evidence tliat "the taking 
of the property is necessary. for the eradication of blight." 

The General Assembly missed a golden opportunity, in that same session, when it considered but did not pass an 
amendment to the state constitution that would have prohibited the condemnation of private property for economic 
development. While the ·statutory protections it did eventually adopt will, for the time being, provide some increased 
protections from the government condemning people's homes, businesses, farms, and places of worship-unless 
condemners convince a court that the property is in fact blighted-those protections may eventually be stripped away if 
the public fails to guard carefully against those who can find personal gain through the abuse of eminent domain. 
Hopefully the legislature will revisit the possibility o.f a constitutional amendment.and Coloradans will have the chance to 
provide themselves with the most enduring -type of protections for their fundamental right to keep what they properly 
own. 

Connecticut 

I Select State 

• Attempts at subst9ntial reform have failed, while passed reform measures leave plenty of loopholes for continued 
abuse 

• The state's abusive redeyelopment statutes continue to leave nearly all property owners at risk 

50 State Report card 

SO State Report 
Card:· Tracking 
Eminent Domain 
Reform 
Legislation since 

·Keio 

Read: Connecticut Chapter 
Read: Entire Report 

50 State Report Card Grade 
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Current Abuses 

Coming Soon 

Overview 

Bills 

Senate Bill 167 
Sponsored .by: State Senate 
Judiciary Committee 
Status: Signed into law on June .25, 
2007. 
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Even though Connecticut is the state·that gave us the Keio case, the .General Assembly was the 42nd state to pass 
eminent domain reform-and the legislation was not worth the wait. 

In 2006 the legislature managed to pass a biil that merely creates a property rights ombudsman, and then failed to fill 
the position for a year. At the end of the 2007 session, the General Assembly passed Senate Bill 167 with nearly 
unanimous support. The bill was easy to agree on because it does almost nothing to curb eminent domain abuse in 
Connecticut. The bill purports to stop condemn~tions "primarily" for increased tax revenue and requires municipalities to 
pass approval by a "super-majority." 

Unfortunately, SB 167 offers no substantive property rights protections because when cities are determined to see a 
project approved, they can easily assert an alternative "primary purpose" for a condemnation and are usually of one mind 
when it comes to voting. Without stronger eminent domain reform, Connecticut continues to have some of the most 
broad and easily abused eminent domain laws in the nation. 

Delaware 

I Select State 

• Public use defined to restrict eminent domain to traditional uses. 
• So-called blighted property can only be taken when it is a direct threat to the health and safety of the community. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: Delaware Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

50 State Report Card Grade 

Bills 

Senate Bill 7 
Sponsored by: State Senator 
Robert Venables. 
Status: Signed into law on April 9, 
2009. 
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Overview 

Just after the Keio decision, Delaware created a state commission to study the use of eminent domain and ways of 
reining in abuse, but the bill passed by the General Assembly and signed by the governor could hardly be considered 
substantive reform. Senate Bill 217 (2005) does no more than require that cities have a plan when condemning property 
and that the condemnations are for a "recognized public use as described at least six months i'n advance of the institution 
of condemnation proceedings." The bill also changed the party that determines compensation for successful 
condemnation challenges from the condemning agency to the courts. 

Although a condemning authority must declare its intended use for a property in advance of the condemnation, and is 
.then limited to that specific use for the property, Delaware provides a sizeable catalog of public use options to pick from. 
The term is not clearly defined in stat~_statutes and courts have elected open-ended interpretations. In the wake of Keio, 
Delaware's laws could easily accommodate the use of eminent domain for private economic development. 

Due to just that kind of threat to a number of businesses in Wilmington, the legislature revisited reform -in 2008. Senate 
Bill 245 (2008) originally passed the Senate 19-1 and the House unanimously, but in June 2008, the governor vetoed the 
legislation. The legislature was subsequently unable to override the governor.'s veto. Undeterred, the legislature returned 
in 2009 and overwhelmi_ngly passed S.B. 7 (2009), which contained nearly identical language as S.B. 245. This time, the 
bill was signed by the new governor-who had campaigned on just this issue. S.B. 7 restricts eminent domain to its 
traditiQnal uses-roads, schools, parks and police stations-while still allowing for the construction of utilities and leaving 
local governments the ability to acquire properties that pose a direct threat to public health and safety. 

Delaware citizens are finally safe from the a_buse of eminent domain for private profit. 

Florida 

("Select State····L~1 

• The state set an example by restoring eminent domain authority to its original and limited purpose by removing 
the blight exception and closing the book on i~s fong history of property rights abuse. 

• A ten-year waiting period for private transfers further secures property rights in the state. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 

• Legislation since
Keio 

Read: Florida Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

50 State Report Card Grade 

Bills 

House Bill 1567· 
Sponsored by:- State 
Representativ~ Marco Rubio 
Status: Signed into law on May 11, 
2006. 

House Joint Resolution 1569 
Sponsored by: State 
Representative Marco Rubio 
Status: Passed by the legislature on 
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May 4, 2006. 
Approved by voters on November 
7, ~006. 
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In 2006, the Florida Legislature proved that it understoqd the public outcry caused by the Supreme Court's abandonment 
of property rights. Florida created a legislative commission to study the use of eminent domain and ways of reining in 
abuse, then passed House Bill 1567 with an overwhelming majority. The new law signed by the governor requires 
localities to wait 10 years before transferring land taken by eminent domain from one owner to another-effectively 
eliminating condemnations for private commercial development. HB 1567 also forbids the use of eminent domain to 
eliminate so-called blight, instead.r.equiring municipalities to use their police powers to address individual properties that 
actually pose a danger to public health or safety. 

Not content with mere statutory ·protections, the Florida. Legislature also put a. constitutional amendment on the 
November ballot so that the state's citizens could make sure that these reforms could.not easily be stripped away. The 
new amendment, which was approved in a landslide, requires a three-fifths majority in both legislative.houses to grant 
exceptions to the state's prohibition against using eminent domain for private use. 

Thanks to these sweeping reforms, Florida has gone from being among the worst eminent domain abuse offenders to 
offering some of the best protection in t(Je nation for homes, businesses, and houses of worship that formerly could •have 
been condemned for private development. HB 1567 and Florida's new constitutional amendment should be models for 
other state legislatures. They prohibit takings for private benefit while still allowing the government to condemn property 
for traditional public uses such as roads, bridges, and government buildings. 

Georgia 

I Select State 

• Sufficie11tly narrows the definition of blight to apply to only unsafe property, parcel-by-parcel. 
• Redevelopment projectss must now be voted on by an elected body. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legisl~tion since 
Keio 

Read: Georgia Chapter 
Read: Entire Report 

Currel')t Abuses 

Coming Soon 

50 State Report Card Grade 

Bills 

House Resolution 1306 
Sponsored by: State 
Representative Jeff May 
Status: Passed by the legislature on 
April 4, 2006. 
Appro'(ed by voters on November 
7, 2006. 

House Bill 1313 
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Sponsored by: State 
Representative Rich Golick 
Statl!s: Signed into law on April 4, 
2006. 
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Georgia is another state in which 2006 will be remembered as a banner year for the protection of private property rights. 
The Georgia General Assembly not only heeded citizens' calls for reform by passing important statutory-reforms about the 
way that eminent domain may be used, but it also gave voters the opportunity to adopt a constitutional amendment 
requiring a vote by elected officials to precede-the use of eminent domain for redevelopment. 

House Bill 1313 (2006) counters the Keio decision by providing that economic development is not a public use that 
justifies the use of eminent·domain. Just as importantly, the bill significantly tightens the definition of blight in Georgia's 
eminent domain laws. Now property can only be designated blighted if it meets two of six objective factors and "is 
conducive to ill health, transmission of disease, infant mortality, or crime in the immediate proximity of the property." 
The bill also requires government officials to evaluate blight on a parcel-by-parcel basis in order for the properties to be 
subject to condemnation for private development. No longer can entire areas be threatened with the wrecking ball ba~ed 
on the dilapidation of a few properties; now home ·a.nd business owners can protect themselves by keeping their buildings 
well-maintained. The new law emphasizes, "Property shall not be deemed blighted because of esthetic conditions," and. 
the government is given the burden of showing that a piece of property meets the criteria for blight. These changes go a 
tremendous way to protecting the freedoms of Georgia's citizens. 

House Resolution 1306 (2006) became a constitutional amendment that was approved by nearly 85 percent of the 
voters. Unfortunately, the constitutional amendment was only a minor procedural requirement that before eminent 
domain can be used for redevelopment, it must be voted on by elected officials. (In most cases of eminent domain abuse,. 
elected officials vote; the point of constitutional protections is to prevent citizens' rights from being voted away.) While• 
any constitutional am_endments strengthening property rights are good, Georgians would be better off if some of the 
strong reforms of HB 1313 made it into the state constitution. 

Hawaii 

• Failed to pass legislative reform. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: Hawaii Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 
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Hawaii produced a J<ey court case .in the history of eminent domain authol'.ity ~xpansion and abuse. In Hawaii Housing 
Authority v. Midkiff, the U.S. Supreme Court upheld an expansive definition of the "public use" provision, essentially 
reading the public use provision to mean "public purpose," as defined by the State Legislature. 

Many bills were filed that attempted to address Keio-style takings. Unfortunately, Hawaii missed the chance to be a 
national .leader in restricting eminent domain abuse and the Legislature still needs to pass reform. 

Idaho 

I~ S_e_l_ec_t_S_. t_a_te_~lf.l] 

• The state constitution has an extremely weak definition of public use and the courts have made it even worse. 
• Any reform in the legislation was voided by· its exemption for "public and private uses ... provided in the 

constitution." 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Don:iain 
Reform 
Legislation since 
Keio 

Read: Idaho Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 

House Bill 555 
Sponsored by: House Committee 
9n State Affairs 
Status: Signed into law on March 
21, 2006. 

Unlike many states, Idaho has relatively weak constitutional language regarding the property rights guaranteed its 
citizens. While the Idaho Constitution does require that condemned property be .taken for a public use, it also says 
"any ... use necessary to the complete development of the material resources of the state, or the preservation of the 
health of its inhabitants, is hereby declared to be a public use." To the detriment of property owners in the state, the 
Idaho Supreme Court has further weakened property rights by adopting an interpretation of public use that is not tied 
to-and therefore not restrained by-any traditional understanding. 

In 2006, the Idaho Legislature passed House Bill 555, which ostensibly adds to the state's existing law by providing 
limitations on eminent domain for private parties, urban renewal, or economic development purposes. Unfortunately, the 
Legislature left several loopholes, including one that allows condemnations for "those public and private uses for wl'\ich 
eminent domain is expressly provided in the constitution of the State of Idaho." Thanks to the aforementioned broad 
language of the Idaho Constitution and its interpretation by the state supreme court, the door to eminent domain abuse 
remains wide open. 

In the November 2006 election, the state had a citizen initiative, Proposition 2, on the ballot that contained the same 
meager r~forms contained in HB 555, but with the added (and very controversial) element that would have limited 
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regulatory takings. In the absence of meaningful protection against eminent domain abuse and with the added confusion 
of the regulatory takings measure, the amendment failed to pass. 

Illinois 

I Select State 

e The state failed to close its blight lpophole by continuing to allow blight designations by area using extremely 
vague factors. 

• Agricultural land was protected from private development, but other properties remain at risk. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: Illinois Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 

Senate Bill 3086 
Sponsored by: State Senator Susan 
Garrett 
Status: Signed into law on July 28, 
2006. 

Illinois presents another example of eminent domain reform that sounds more impressive than it really is. The Illinois 
General Assembly passed Senate Bill 3086 (2006), which purportedly limits the taking of private property for private 
development. This might be technically true, as the new law generally does prohibit government officials from 
condemning property for private development. But the legislature built in exceptions that significantly undermine the 
good that the bill otherwise might have done. The new law still allows the use of eminent domain to acquire property in a 
so-called blighted area. While at least five factors must be present for an area to qualify as blighted, the vague and 
illogical list of factors for a blighted area represent some of the.worst examples in law, including "obsolescence," 
"excessive vacancies," "excessive land coverage," "deleterious layou~," and "lack of community planning." The bill also 
still allows condemnations for private development, as long as economic development is a "secondary purpose" to the 
primary purpose of urban renewal "to eliminate an existing affirmative harm on society from slums to protect public 
health and safety." 

Since the state's statutes still allow entire areas to be designated blighted on account of a few properties, the threat of 
eminent domain abuse still looms large in Illinois. SB 3086 did improve the situation by prohibiting the seizure of 
"production agriculture" for private development and by requiring the government to prove that an area is blighted before 
a condemnation can proceed. But unless citizens convince the General Assembly to create a tighter definition of blight 

0 

0 

and to assess properties on a parcel-by-parcel basis, Illinois will not avoid eminent domain abuse similar to that A 
evidenced in Keio. V 
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Indiana 

I Select State 

• The legislation strengthened the definition of public use and the criteria for condemnations. 
• Unfortunately, an exception for certified technology parks means economic development is still prioritized over 

property rights. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: Indiana Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 

House Bill 1010 
Sponsored by: State 
Representative David Welkins 
Status: Signed into law on March 
24, 2006. 

In an effort to make sure tha_t Indiana's citizens wo_uld not .have to fear the same kind of eminent domain abuse 
perpetrated in New London, Connecticut, the Indiana General Assembly acted quickly to create a state commission to 
study the use of eminent domain and ways of eliminating abuse. When all· was said and done, the Legislature adopted 
House Bill 1010 (2006), which provides meaningful pro~ection against abuse. Thanks to these concerted efforts, Indiana's 
reforms now provide lawmakers nationwi<;le an example of the kind of common sense reform that can and should happen 
throughout the country. 

House Bill 1010, which sailed through both legislative houses with overwhelming support, redefines public use and 
provides objective criteria for the acquisition of property in most situations. These steps are vitally important, because 
most abuses of eminent domain are enabled by standards for public use and blight that leave local governments ample 
room to craft their own definitions, which many courts have been hesitant to_ overrule. By clearly stating when eminent 
domain may and may not be used, the Indiana General Assembly has given the state's property owners a signiffcant 
measure of security against the unholy alliance of tax-hungry municipalities and land-hungry developers. 

While this bill goes a long way toward preven.ting eminent domain abuse, there is still some room for improvement. 
Importantly, the legislature allowed an exception for certified technology parks, meaning that there are still ways for the 
state legally to take private property for another private party's benefit. This is a loophole that should be closed. And, as 
always, it is important to remember that statutory protections are not as permanent as constitutional ones. If Indiana is 
serious about forever guarding the fundamental rights of its citizens, the General Assembly should introduce a 
constitutional amendment to restrict any future legislature from changing the protections in this bill. 

0 Iowa 
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I Select State 

o Blight ·designations are now property-by-property and· an area can only be condemned if 75 percent of the 
individual properties are blighted. 

o Blight must be proved by clear and convincing evidence. 

50 State Report Card 

50 State Report 
Card: Tri;lcking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: Iowa Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 

House File 2351 
Sponsored by: State Senator Bob 
Brunkhorst • 
Status: Governor's veto overridden 
on July 14, 2006. 

Even in the wake of the most reviled Supreme Court decision in decades, reform is not always an easy task. Iowa 
deserves special credit for the perseverance it showed in trying to impose restrictions on eminent domain abuse. 
Convinced that it had an obligation to show greater respect for Iowans' constitutional rights, the_Iowa General Assembly 
passed House File 2351 (2006) by a vote of 89-5 in the House ·and 43-6 in the Senate. The bill made it more difficult for 
government officials to label properties "blighted," and thereby to pursue eminent domain projects that would benefit 
private developers. Incredibly, Iowa's governor vetoed the bill, claiming that it provided too much protection for 
individuals' rights. Rather than agreeing to the governor's watered-down version of the bill, the General Assembly met in 
a special session and overrode the veto with a 90-8 vote in the House and a 41-8 vote in the Senate, thus securing 
important reforms to protect the state's citizens from eminent dom·ain abuse. It was the first vote in Iowa to override a 
governor's veto since John F. Kennedy was in the White House. 

While not perfect, HF 2351 represents an important improvement in Iowa's protection of property rights. The new law 
changes how blight designations are used and requires a property-by-property assessment. Only when 75 percent of the 
properties in an Urban Renewal Project are blighted can the remaining non-blighted proper~y be condemned. Ttle new law 
also requires the government to prove blight by clear and convincing evidence, a significant shift away from the 
unthinking deference that has so long marked courts' consideration of blight designations by municipalities. 

The Iowa General Assembly has shown its willingness to pursue these important reforms, 1;ven when opposed by the 
governor. Future legislative· sessions must see these efforts continue so that Iowans may enjoy even more meaningful 
safeguards for their property rights. 

Kansas 

~I S_e_l_e_c_t_S_ta_t_e_~f~~ 

• Condemned property cannot be transferred to a private entity except in very limited circumstances. 
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• Unfortunately, the prohibition against takings for economic development can be ignored as long as the Legislature 
expressly authorizes a project. 

50 State Report Card 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: Kansas Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 

Senate Bill 323 
Sponsored by: State Senator Derek 
Schmidt 
Status: Signed into-law on May 18, 
2006. 

Kansas is another example of a state that made great strides in 2006 to prevent further abuses of eminent domain for 
private benefit. Kansas' governor signed into law Senate Bill ·323, which prohibits property from being acquired and 
transferred from one private owner to another except in certain very narrow ci~cumstances, such as for utilities or in 
instances where the property has defective title or is objectively unsafe, According to the terms of the statute, blight 
designations may only be used for unsafe property and must.be made on parcel-by-parcel basis. 

The reforms were desperately needed in Kansas, where eminent domain had repeatedly been used for private benefit. 
These shady deals were also justified by the state's courts, creating a persistent climate of abuse in the state. Now, under 
the new law, local governments face severe restrictions on their ability to take homes and businesses.for the benefit of a 
private developer. 

One area that will need to be addressed in future legislative sessions is a loophole that allows the use of eminent domain 
for economic development as long as the Legislature itself expressly authorizes the taking. The Kansas Legislature should 
have this exception removed before it is tempted to put it to use. Once it has done so, the state can stand as a proud 
example to the rest of the country. 

Kentucky 

fselect State 

• The state failed to pass any meaningful reform, leaving entire neighborhoods at risk of blight designation and 
condemnation. 

• The state needs a clear definition of "public use" and extreme restraint, if not revocation, of condemnation 
authority based on "blight." 

50 State Report Card 50 State Report Card Grade 
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House Bill 508 
Sponsored by: State 
Representative Rob Wilkey 
Status; Signed into law on March 
28, 2006. 
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In 2006, Kentucky's Legislature did pass a bill that modified the state's eminent domain laws, but those changes did not 
fix even the most basic problems with its laws. Even after adopting House Bill 508, Kentucky still allows non-blighted 
property to be condemned even if the state does not intend to ·own or occupy the property, and its statutory language 
could even allow condemned property to be handed over to other private parties. In addition, Kentucky's eminent domain 
laws leave in place the com.man blight loophole that, due to an extremely broad definition of what can be considered 
blighted or "slum" areas, could permit the taking of entire neighborhoods of well-maintained homes. 

Without further reforms, Kentuckians will continue to live under the threat that their homes, businesses, farms, and 
houses of worship could be taken for som.eone e)se's private gain. The Legislature should more carefully hone the 
definition of public use to only include traditional public uses, close the blight loophole by adopting narrow and objective 
standards based on threats to the health and safety of the community, require blight to be assessed on a parcel-by
parcel basis, and.adopt a coristitutional amendment that defines public use and prohibits ·the use of eminent domain to 
transfer property from one private person to another. 

Louisiana 

I Select State 

• Each piece of property must be a threat to public health and safety to be condemned for blig_ht. 
• Condemnations for industrial parks and port facilities are forbidden on residential property. 

50 State Report Card 
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Read: Louisiana Chapter 
Read: Entire Report. 
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Current Abuses 

Coming Soon 

Overview 

Bills 

House,Bill 707 (Constitutional 
Amendmei:-it No. 6) 
Sponsored by: State 
Representative Rick Farrar 
Status: Passed by the legislature on 
June 19, 2006. 
Approved by voters on September 
30, 2006. 

Senate Bill 1 (Constitutional 
Amen.dment No. 5) 
Sponsored by: State Senator Joe 
McPherson 
Status: Passed by the legislature on 
May 31, 2006. 
Approved by voters on September 
30, 2006. 
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In the midst of a heart-breaking year, Louisiana's citizens were more aware than ever of the fundamental importance of 
having homes, businesses, and houses of worship that cannot be taken away at the whim of a government official. Even 
as rumors swirled around the state that large sections of New Orleans and the surrounding areas. might be taken away 
from their rightful owners because of the devastation caused by Hurricanes Katrina and Rita, the people of the state 
voted to make sure that the govern.ment had clear limits on how it could use eminent domain ·in the wake of the storms. 

Senate Bill No. 1, ratified by Louisiana's voters on September 30, 2006, amended the state constitution to specifically 
prohibit the taking of private property for a private use. Under the amendment's terms-and with a few notable 
exceptions-localities are prohibited from condemning private property merely to generate taxes or jobs. In.stead, the 
state's blight laws must now ensure that eminent domain can only be used for the removal of a threat to public health 
and safety caused by a particular property. All economic development and urban renewal laws· currently on the Louisiana 
books must conform to the limitations imposed by SB 1. The new amendment does not address the power of 
municipalities to use eminent domain for the benefit of industrial parks since that is specifically permitted in another 
provision of the Louisiana Constitution. It does, however, provide that a person's home ·cannot be taken for an industrial 
park or even for a public port facility. 

House Bill 707 provides a "right of first refusal," requiring the government to offer any condemned property it no longer 
needs back to the original owner before selling it to any other private party. 

The protections adopted in Louisiana's amendments are absolutely vital to ensure that citizens who are still t1:ying to 
rebuild the homes, businesses, and communities shattered by the hurricanes will not have to face the additional trauma 
of losing those uniquefy important places that they can call their own. As long as it is not a threat to the public health and 
safety, property is protected by the Louisiana Constitution from the greedy ambitions of those developers whose vision of 
New Orleans doesn't include its long-time residents. 

Maine 

I Select State 

• Primary purpose and intent language mean the reforms to the public use definition offer no real additional 
.protection for property owners. 

• Additionally, "blight" continues to be a recognized public use and the state urban renewal laws' broad language 
continues to leave the door wide open for abuse. 

0 50 State Report Card 50 State Report Card Grade 
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Legislative Document 1870 
Sponsored by: State 
Representative Deborah Pelletier
Simpson 
Status: Signed into law on April 13, 
2006. 
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The state of Maine edged toward providing stronger protections for its -citizens' property rights by passing Legislative 
Document 1870, which says that it is not a public use to condemn property "for the purposes of private retail, office, 
commercial, industrial or residential development." The bill also specifies that eminent domain m~y not be used "primarily 
for the enha·ncement of tax revenue" or to "transfer to a person, nongovernmental entity, public-private partnership, O. 
corporation or other business entity." 

The use of qualifiers such as "primarily" means that the statute will be easy to circumvent, since local governments can 
assert some other primary purpose for private-to-private takings. Even worse, Maine's new law also includes gaping 
exceptions for the acquisition of so-called "blighted" properties pursuant to the state's ubiquitously broad urban renewal 
laws. Despite the state's new, limited definition of public use, the urban renewal laws, as currently written, allow perfectly 
fine properties to be designated as "blighted," condemned, and handed over to private developers. It is particularly· 
important that these problems be addressed in a traditional vacation destination like Maine, as recent trends have seen 
commercial developers cutting deals with local governments to wipe out poorer, older neighborhoods and replace them 
with projects that cater to the wealthy. Thus, the Legislature needs to change the definition of blight to ensure that 
properties are evaluated on a parcel-by-parcel basis and subject to condemnation only if they are a real thr_eat to the 
health and safety of the community. Until the Legislature acts to close these loopholes, the state's eminent domain laws 
will continue to allow local governments to condemn homes, businesses, and places of worship for private profit. 

Maryland 

• Con9emnation authorization expires after four years. 
• Increased compensation provisions. 
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Senate Bill 3 
Sponsored by: State Senator James 
DeGrange 
Status: Signed into law on May 8, 
2007. 
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Maryland legislators filed more than 40 bills addressing eminent domain during the 2006 session·. Legislation banning the 
use of eminent domain for economic development reached the floors of both chambers. However, when property rights 
advocates attempted to amend the bills to create legislation t.hat offered real reform, the measures stalled and the 
General Assembly adjourned without passing any eminent domain reform. 

In 2007; very few bills addressed eminent domain reform, and even fewer received a q:immittee hearing. The only bill 
that passed was Senate Bill 3, which requires condemners to proceed within four years of authorization or the 
authorization expires. Additionally, the bill'raises caps on various compensation arrangements. 

An expiration on condemnation authorizations may reduce speculative and unnecessary condemnations, as well as help 
property owners avoid years of uncertainty surrounding a proposed project. However, Maryland needs much tougher 
reform, including stronger property rights protections in the state constitution. 

Massachusetts 

• Failed to pass legislative reform. 
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Overview 

The Massachusetts General Court has seen a number of bills filed addressing eminent domain abuse and responding to 
the Keio decision. Unfortunately,,legislators filed relatively ineffectual legislation. Eminent domain abuse continues 
throughout the state, and although home rule allows local municipalities to pass their own eminent domain protections, 
the legislature must pass eminent domain reform to ensure uniform protection for home and business owners. 

Michigan 

I Select State 

• A new, strong constitutional amendment fortifies good, recent caselaw and means property rights are safer than 
they have been in decades. 

• Blight must now be proved on an individual property basis. 
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Senate Joint Resolution E 
Sponsored by: State Senator Tony 
Stamas 
Status: Passed by the legislature on 
December 13, 2005. 
Approved by voters on November 
7~ 2006. 

House Bills 5818, 5819, and 
5060 
Sponsored by: State 
Representatives Steve Tobocman, 
Leon Drolet, John Garfield, and 
Glenn Steil 
Status: All signed into law on 
September 20, 2006. 

House Bills 5820 and 5821 
Sponsored by: State 
Representatives LaMar Lemmons 
III and Bill Mcconico 
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Overview 

Status: Botti signed into law on 
October 3, 2006. 

Senate Bill 693 
Sponsored by: State Senator 
Cameron .Brown 
Status: Signed into law on 
September 20, 2006. 

House Bills 6638 and 6639 
Sponsored by: State 
Representatives Lamar Lemmons 
III, Steve Tobocman, and Leon 
Drolet 
Status: Both signed .into law on 
January 8, 2007. 
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Michigan is an example of a state that was not content to rest on its laurels. Just three years ago the Michigan Supreme 
Court set the standard for the rest of the country by emphatically rejecting the idea (which, ironically, the same court had 
championed in its earlier Poletown decision) that private commercial development is a constitutionally permissible 
justification for taking one private person's property and transferring it to another private party. In the wake of Keio, 
however, the Michigan Legislature determined to act decisively to ensure that Michiganders would not have to worry 
about their rights. 

The result of the Legislature's efforts was Senate Joint Resolution E, an amendment to the state constitution that 
prohibits "the taking of private property for transfer to a private entity for the purpose of economic development or 
enhancement of tax revenues." Moreover, the amendment changed so-called blight law within the state, requiring blight 
to be determined on a parcel-by-parcel basis and requiring the government to prove by "clear and convincing evidence" 
that a property's condition satisfies the definition of olight established by law. These were significant, important changes 
to the existing laws in Michigan. 

The resolution passed the House by a vote of 106-0 and the Senate by 31-6. After being signed by the governor, the 
constitutional amendment was placed o,n the ballot for the November 2006 election, where more than 80 percent of 
Michigan voters approved the amendment. 

In addition to the constitutional amendment, Michigan's Legislature also adopted a number of bills that address 
condemnation procedure and compensation. House Bills 5817, 5818, and 5819 raised the cap on state-provided moving 
exP.enses for individuals (but not businesses), allowed low-income individuals to recover attorney's fees following an 
unsuccessful condemnation challenge, and outlined the process of surrendering property. House Bills 5820 and 5821 
outlined procedures for determining and delivering compensation. 

Finally, House Bill 5060 and companion Senate Bill 693 mirrored the ·Ianguage of the proposed constitutional amendment 
by altering the definition of public use to exclude economic development. • 

Minnesota 

-~1 S_e_l_e_ct_S_ta_t_e_~L:8J 

• Property cannot be condemned for private commercial development and a majority of individual properties must 
be blighted before an area can be condemned. • 

• Unfortunately, the exemptions for TIF districts mean it will be several years before these protections are realized 
in those districts. 
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Senate File 2750 (House File 
2846} 
Sponsored by: State Senator 
Thomas Bakk 
Status: Signed into law on May 19, 
2006. 
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In response to the U .. S .. Supreme Court's decision in Keio v. City of New London, an amazing and diverse coalition of civil 
rights groups, religious leaders, trade associations, concerned citizens, and officials from Minnesota's major political 
parties worked ~ogether to reform the state's eminent domain laws. The coalition included representatives from the 

0 

Institute for Justice, NAACP, Urban League, Hispanic Chamber of Commerce, Hmong Chamber of Commerce, Farmers o· · 
Union, Farm Bureau,. Teamsters, Minnesota Family Council, Minnesota Automobile Dealers Association, National 
Federation of Independent Business, other trade associations, ministers from local black churches, former Independent 
Party gubernatorial candidate Tim Penny, and individuals who had been threatened with takings of their property. 

Bipartisan legislative reform was introduced in the first week of the legislative session and on May 19, 2006, the governor 
signed into law Senate File 2750, legislation that protects homes, farms, and small businesses from eminent domain 
abuse. The law explicitly prohibits municipalities from using eminent domain to transfer property from one owner to 
another for private commercial development. It also requires that blighted properties be an actual danger to public health 
ai:id safety to be condemned for private development. Non-blighted properties can be condemned only if they are in an 
area where the majority of properties are blighted and there is no feasible alternative to taking them to remediate the 
blighted properties. 

Unfortunately, SF 2750 exempts more thari 2,000 Tax Increment Financing districts, many of which are in the Twin 
Cities, for up to five years. It also includes exemptions for projects f n Richfield and Minneapolis. While the end result is 
very strong reform that provides Minnesotans with significant protections, if the bill had passed without exemptions the 
State Legislature could have boasted enacting one of the strongest reforms in tt:ie country. 

Mississippi 

I Select State 

• Failed to pass legislative reform. 

50 State Report Card 50 St~te Report Card Grade 

http://castlecoalition.org/about/ component/ content/2412 ?task=view 6/30/2011 

0 



0 

50 State Report Card I The Castle Coalition 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
-Legislation since 
Keio 

Read: Mississippi Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

Bills 

Page 25 of 51 

The 2006 legislative session saw two strong bills in the constitutional amendment of House Resolution 10 and the 
statutory reform of House Bill 100. Unfortunately, the bills were gutted through the committee process and during 
debate, resulting in bills not worth passing. 

The legislature made even less progress in the 2007 session. 

In 2009 a strong bill passed both houses with overwelming bipartisan support. H.B. 803, the first piece of meaningful 
reform to pass the Mississipi Legislature since Keio, passed the house 119-3 and the Senate unanimously. 1:he House was 
able to override Governor Haley Barbour's veto, but the Senate balked. 

0 Missouri 

! Select State 

• Prohibiting takings "solely" for economic development and failing to reform grossly abused blight statutes means 
property rights remain at risk. 

• The state's abusive redevelopment statutes continue to leave nearly all property owners at risk 
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House Bill 1944 
Sponsored by: State Representative Steve Hobbs 
Status: Signed into law on July 13, 2006. 
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Overview 

Particularly after the Supreme Court's decision in Keio, Missouri is a state sorely in need of eminent domain reform. For 
years redevelopment agencies throughout the state have used bogus blight designations to acquire private property for 
private development. The General Assembly had the opportunity to dramatically improve its eminent domain laws, but let 
its citizens down by failing to adopt real, substantial reforms. 

The state government did adopt House Bill 1944 (2006), which changes the law in several ways. The new law does 
specify that property cannot be condemned "solely" for economic development and it ends the prior practice of letting 
private developers initiate condemnations on their own behalf, but it continues to allow government ·agencies to take 
private property for the use of other private parties for any other justification, no matter how small or irrelevant. 
Conveniently for tax-hungry local governments and land-hungry developers, the law continues to let cities condemn 
whole neighborhoods as "blighted" based on vague, subjective factors such as "inadequate street layout," "unsafe 
conditions," and "obsolete platting." While it is a marginal improvement that such blight designations m·ust now occur on 
a property-by-property basis-at least until a preponderance of the properties are blighted-the operational definition is 
so broad that any community could be at risk, no matter how well maintained. The new law says that blighted areas must 
be condemned within five years of their designations or else a new designation will be required, and farm land is 
specifically exempted from being declared blighted. HB 1944 also establishes an Office of Ombudsman in the Office of 
Public Counsel within the Department of Economic Development, which will ostensibly serve to assist property owners 
that are under threat of. eminent domain. 

When all of these minor changes are taken into account, however, the end result is not much different from the starting 
point. Almost every home, business, and house of worship in Missouri may still be taken by any municipality or 
government agency with a little patience, ingenuity, and a wealthy developer to provide the financial incentive. Citizens 
will only have meaningful protection against eminent domain abuse when blight can only be used to describe property 
that is an actual danger to public health or safety, and that means the state needs to amend the state constitution to 
remove Art. VI, Sec. 21, which currently allows condemnation of blighted areas. 

Montana 

• Broad public use language was addressed but not sufficiently narrowed. 
• Ambiguous definitions of blight mean that loophole remains open. 
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Senate Bill 41 
Sponsored by: State Senator Jim 
Elliot 
Status: Signed into law on May 8, 
2007. 
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Senate Bill 363 
Sponsored by: State Senator 
Christine Kaufman 
Status: Signed into law on May 16, 
2007. 
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The Montana Legislature was not in session in 2006, but citizens hoped to place a property rights initiative on the 
November 2006 ballot. However, Initiative 152 was challenged in court over issues regarding signature gathering and 
subsequently was struck from the ballot. 

In 2007, the Legislature passed Senate Bills 41 and 363. These companion bill;, open up the two precise sections of code 
needing reform-the definitions of public use and blight. Unfortunately, the reform that passed barely increases property 
rights protections. 

The Montana Code, like the statutes •Of almost every state prior to Keio, provides a back door for municipalities to acquire 
private property through bogus blight desjgnations. Unfortunately, SB 41 only rearranges a few words in the laundry list 
of vague criteria necessary to declare an area blighted. The bill was originally intended to prohibit the government from 
serving as a "pass through" (doing the dirty work of condemning property for private developers) with.a strong provision 
prohibiting the transfer of condemned property to a private entity for ten years. Instead, the bill was amended to remove 
the time limit and add "intent" language, making it an easy provision to work around. 

SB 363 addresses public use but fails. to remove old, problematic definitions such as "and all other public uses authorized 
by the legislature of the state." The bill also attempts to limit the blight loophole by reducing the criteria that qualify an 
area as blighted, but "deterioration" and "age obsolescence" remain on the list. 
other J9nguage in the bill purports to stop the use of eminent domain when its "purpose" is increased tax revenue. Like 
the "intent" language of SB 41, this provision will be easy to get around since locar governments can always claim a 
different reason for acquiring property, and courts will not question that assertion. 

These bills represent a first step toward eminent domain reform, but: the state has more work to do to ensure that every 
Montanan is protected against the abuse of eminent domain. 

Nebraska 

~I S_e_I_e_c_t _S_ta __ t_e_~~t~ 

• Primary purpose language means condemnations for economic development will not be meaningfully restricted. 
• Agricultural property cannot be designated "blighted." 
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Sponsored by: State Senator Deb 
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In 2006, the Nebraska Unicameral Legislature to~k only a baby step toward providing its citizens with much-needed 
protection for their property rights. Legislative Bill 924 prohibits the use of eminent domain "if the taking is primarily for 
an economic development purpose." However, there is nothing stopping the condemnor from declaring ·one primary 
purpose for the taking and then changing the purpose after condemnation. The prohibitions do not apply, however, to 
"public projects or private projects that make all or. a major portion of the property available for use by the general public 
.... " The bill clarifies that agricultural property cannot be designated as "blighted" by local governments and therefore 
cannot be subject to condemnation. 

The effect of some aspects of this bill, such as the ability to use eminent domain for "private projects that make all or a 
major port;ion of the property available for use by the general public," is uncertain. While the Unicam may have merely 
intended for this provision to allow condemnations for private museums or recreational centers-neither of which are 
traditional public uses-it also could be (and almost undoubtedly will be) argued that this exception wilr allow shopping 
malls or similar commercial ventures that allow a high degree of public access. If a court finds that this was the 
legislative intent, the language restricting condemnations for economic development becomes worthless. The Unicam 
would have been better served to limit the use of eminent domain strictly to traditioflal public uses. 

Another deficiency of Nebraska's new law is that it retains a hoge exception for the condemnation of properties 
designated as "blighted" under the state's urban renewal laws, which may then be transferred to private developers. _As is 
the case with many other states, Nebraska's definition of "blight" is incredibly broad, allowing local governments the 
opportunity to affix the label to almost any neighborhood that a privat~ developer might desire, regardless of the 
condition of the targeted buildings. Unless the ·Unicam acts to clarify that blight designations should only be meted out on 
a parcel-by-parcel basis where the properties are identified as posing a threat to the health or ?afety of the community, 
these loopholes will continue to allow local governments to condemn homes, businesses, and places of worship for private 
profit. In the future, N'ebraska's lawmakers should extend the same protection they gave to farmers to every property 
owner across the state. All Nebraskans-regardless of wfiere they live· or what they do-deserve protection from the 
abuse of eminent domain. 

Nevada 

! Select State 

• A pending constitutional amendment woyld be one of the strongest reforms yet, prohibiting "public _use" for any 
transfer of property to a private party and placing the burden to prove public use on the government. 

• Statutory reform.in 2007 provided some of those protections immediately. 
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Ballot Question 2 
Sponsored by: citizen initiative 
Status: Approved by voters on 
November 7, 2006, must be 
approved again in November 2008. 

Assembly Bill 102 
Sponsored •by: State Assemblyman 
William Horne 
Status: Signed into law on May 23, 
2007. 

Assembly Joint Resolution 3 
Sponsored by: State Assemblyman 
Joseph Hardy 
Status: Approved by the 2007 
Legislature, must be appro\led 
again.by the 2009 Legislature and 
voters in 2010. 
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Although the Nevada Legislature was not in session in 2006, the state's citizens would not be deterred from presenting a 
stro·ng constitutional amendment protecting private property rights. When the citizen initiative qualified for the ballot, it 
contained both a prohibition on private-to-private transfers and controversial regulatory takings language. Challenged in 
court, the "regulatory takings" element was taken off and the measure appeared on the ballot as a pure "public use" 
issue: "Public use shall not include the direct or indirect transfer of any interest in property taken in an eminent domain 
proceeding from one private party to another private party. In all eminent domain action·s, the government shall have the 
burden to prove public use." The amendment passed by a wide margin, but Nevada requires constitutional amendments 
to be approved in two successive general elections, so the measure must now appear again on the 2008 ballot. 

When the Legislature convened for the 2007 session, it acted quickly to pass statutory reform that turns many of the 
protections from the citizen initiative into law immediately. Assembly Bill 102 contains the public use definition from the 
citizen initiative, but with exceptions for blight and relocation of those displaced by highway projects. Unfortunately, AB 
102 also differs from the initiative's five-year buy-back provision, by pushing that time limit to fifteen years and defining 
"use" so broadly that the very act of planning the project or condemning_ the property qualifies, effectively abolishing the 
buy:.back provision. Despite these few weaknesses, AB 102 provides significant, immediate protection against eminent 
domain abuse. And_ if the initiative is approved again in 2008, Nevada will hav.e even stronger language in a constitutional 
amendment. 

Assembly Joint Resolution 3 proposes the language of AB 102 in a constitutional amendment. The bill passed this year 
and must be· approved again in the 2009 Legislature. If approved a second time, the amendment would appear on the 
2010 ballot. If the initiative passes in 2008, voters would decide in 2010 whether to replace the constitutional property 
rights protections of the initiative with language like that of AB 102. Either way, Nevadans can be proud that when the· 
U.S. Supreme Court brought their federal constitutional rights into question, they acted with haste ~nd resolve to ensure 
that people in their state would remain free to enjoy what rightfully belongs to them. 

New Hampshire 

I Select State ... t.:·J 
• Blight is now property-by-property and must be a "menace" to health and safety. 
• A constitutional amendment prohibits taking property for private use. 

50 State Report Card 50 State Report Card Grade 

http://castlecoalition.org/about/ component/ content/2412?task=view 6/30/2011 



50 State Report Card I The Castle Coalition 

50 State Report 
Card: Tracking 
Eminent Domain 
Reform 
Legislation since 
Keio 

Read: New Hampshire Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

Bills 

Senate Bill 287 
Sponsored by: State Senator Bob 
Odell 
Status: Signed into law on June 23, 
2006. 

CACR30 
Sponsored by: State 
Representative Robert Giuda 
Status: Passed by the legislature on 
April 20, 2006. 
Approved by voters on November 
7, 2006. 
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On Friday, June 23, 2006, exactly one year after the Keio decision, New Hampshire Governor John Lynch signed into law 
Senate Bill 287, legislation that provides citizens·with meaningful protection against eminent domain for private profit. 
The eminent domain reform bill, which sailed through both legislative houses, explicitly states, "Public use shall not 
include the public benefits resulting from p~ivate economic qevelopment and private commercial enterprise, including 
increased tax revenues and increased employment opportunities." 

Unfortunately, the bill continues to allow the Lise of eminent domain for the elimination of blight, and even though SB 287 
requires that an individual property, as opposed to an area, be a "menace to health and safety," the blight exemption _still_ 
prevents New Hampshire's reform from receiving the highest grade. 

Knowing that statutes are easier to repeal than constitutional provisions, the New Hampshire General Court also made 
sure that the state's citizens had the opportunity to vote on a constitutional amendment that would guarantee the 
greatest possible protection for their property rights. CACR 30 was that proposed constitutional amendment, which said: 
"No part of a person's property shall be taken by eminent domain and transferred, directly or indirectly, to another 
person if the taking is for the. purpose of private development or other private use of the property." In the November 
2006 elections, more than 85 percent of New Hampshire voter.s cast their ballots in favor of this new provision. 

This is one of the strongest reform efforts mounted in response to Keio. New Hampshire legislators understand what 
defenders of eminent domain abuse still do n9t-that Keio created a big problem for the states to fix, that economic 
development will undoubtedly continue without eminent domain, and that every home, business, farm, and place of 
worship needed protection.against condemnation for priva~e gain. 

New Jersey 
... 

• Failed to pass legislative reform. 
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New Jersey desperately needs reform, as the State's Public Advocate admitted in his recent report. In particular, the 
criteria used to declare an area "in need of redevelopment," a designation that triggers the power of eminent domain, are 
so broad that most every New Jersey property is subject to acquisition. 

There have been bills that purport to reform the Local Redevelopment Housing Law (LRHL) definition of "blight," but they 
fall short of the reforms necessary for true eminent domain protection in New Jersey. The new definitions contained the 
same vague and subjective criteria used by municipalities to take property for private development, such as 
"dilapidated," "obsolescent," and "la.ck of proper utilization." The definition for "detrimental to safety, health, or welfare of 
the community" appeared to have mor.e objective. criteria for residences, but businesses are left even more unprotected, 
since "lack of proper utilization" that leads to "stagnant or not fully productive" use of the land m.akes properties 
"blighted." 

New Jersey is one of the nation·'s worst eminent domain abusers and is one of.the states with the most work to do in the 
legislature. 

New Mexico 

• Reform legislation was vetoed in the 2006 session, but passed in 2007. 
• Eminent domain may no longer be used for blight. 
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House Bill 393 
Sponsored by: State 
Representative Peter Wirth 
Status: Signed int9 law on April 3, 
2007. 

Senate Bill 401 
Sponsored by: State Senator 
Steven Neville 
Status: Signed into law on April 3, 
2007. 
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In 2006 the Legislature passed good reform language in House Bill 746. Unfortunately, the governor vetoed the bill, and 
instead formed the Task Force on the Responsibile Use of Eminent Domain. A majority of the Task Force members voted 
to recommend repealing the power of eminent domain for economic development, and lawmakers introduced several bills 
adopting the Task Force's recommendations. 

This year, House Bill 393 removed the power of eminent domain from the state's Metropolitan Redevelopment Code
ensuring protection for New Mexico's home and small business owners from the type of eminent domain abuse seen in 
Keio. By no longer allowing condemnations. for blight, New Mexico passed some of tlie nation's strongest reform. An 
exception was made for so-called "antiquated platting" issues in Rio Rancho, but that amendment was narrowly written 
and does not affect the heart of the reform. 

New York 

• Failed to pass legislative reform. 
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As a state that is among the leaders in eminent domain abuse, it is not surprising that New York trailed far b_ehind the 
other states in_ its response to Keio. The only bill that seemed to have any traction did little more than create another 
study committee, yet the New York State Legislature :failed to even pass that. 

The state did pass legislation specifically targeting a large electric-line project, as well as a private golf club on -Long 
Island. However, there is no momentum toward comprehensive reform, so the Legislature continues to allow the 
government to take homes and small businesses for private gain. 

North Carolina 

I~ S_e_le_ct_S_ta_t~e __ ~[~,I 
• The state revoked eminent domain authority for economic development. 
• Unfortunately, although "blight" is designated on a property-by-property basis, it is still broadly defined and 

subject to abuse. 
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Hoµse Bill 1965 
Sponsored by: State 
Representative Bruce Goforth 
Status: Signed irito law on August 
10, 2006. 

North Carolina made important strides toward ensuring strong protections for property rights, but still has room for 
improvement. The General Assembly commissioned a Select Committee on Eminent Domain Powers to assess the use of 
eminent domain in the state. Rather than proposing a constitutional-amendment to create a fairly permanent prohibition 
-on the use of eminent domain for private economic development, the committee recommended only tweaking the state's 
condemnation laws. 

House Bill 1965, which was proposed by the comm_ittee and eventually passed by the General Assembly, repeals all laws 
allowing local condemnations for economic development, meaning that a municipality must go through the General 
Assembly if it wants to get eminent domain authority for economic development. The bill did not narrow North Carolina's 
broad definition of "blight," although it does require blight designations to be assessed on a parcel-by-parcel basis. 

The reforms thus adopted do provide modest protections for North Carolina's homes, businesses, farms, and hoµses of 
worship, but they are still far from secure. In future sessions, the General Assembly needs to ensure that its blight laws 
only allow the condemnation of parcels that pose a threat to public health and safety. Furthermore, the state's citizens 
should demand the opportunity fo adopt a strong constitutional amendment that will enshrine a clear:, narrow definition of 
"public use." Without these changes, North Carolinians will not be completely free of the threat of eminent domain for 
private benefit. 
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North Dakota 

J Select State 

0 The strong constitutional amendment prohibits private ownership or use, ensuring property rights in the state. 
• Statutory reforms modify the Century Code to comply with new constitutional protections. 

50 State Report Card 
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Read: North Dakota Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 

Ballot Measure 2 
Sponsored by: citizen initiative 
Status·: Approved by voters on 
November 7, 2006. 

Senate Bill 2214 
Sponsored by:_ State Sen_ators 
Stanley Lyson, Joel Heitkamp, and 
Aaron Ki-auter 
Status: Signed into law on April 5, 
2007. 

North Dakota didn't even have a legislative session in- 2006, yet it still managed to pass one of the nation's strongest 
constitutional amendments because of the liard work of concerned citizens. A citizen initiative placed an amendment on 
the ballot that declared, "a public use or a public purpose does not include public benefits of economic development, 
including an increase in tax base, tax revenues, employment, or general economic health. Private property shall not be 
taken for the use of, or ownership by, any private individual or entity, unress that property is necessary for conducting a 
common carrier or utility business." 

When this amendment was presented to voter:, during the November 2006 elections, it found overwhelming support. 
While North Dakota has not had nearly the problems with eminent domain abuse that have been characteristic in other 
states, residents can be proud that they have ensured the strongest possible protection for essential property rights. This 
state's successful reforms a·re a shining example to all American citizens of what is possible when people resolve to stand 
up for their freedoms. 

In 2907, Senate Bill 22:1,4 was signed into law, amending the Century Code to reflect the changes made by Measure 2. 

Ohio 
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I Select State 

• The state passed a temporary moratorium on ·economic development takings and created ·a task force, but the 
result was weak eminent domain reform. 

• The legislature needs to pass a statewide definition limiting bligh~ to codify the state sl!lpreme court's Norwood v. 
Horney decision. 

50 State Report Card 
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Read: Ohio Chapter 
Read: Entire Report 

Current Abuses 

Coming Soon 

Overview 

50 State Report Card Grade 

Bills 

Senate Bill 167 
Sponsored by: State Senator 
Timothy Grendell 
Status: Signed into law on 
Nov.ember 16, 2005. 

Senate Bill 7 
Sponsored by: State Senator 
Timothy Grendell 
Status: Signed into law on July 10, 
2007. 

Thanks to extraordinarily permissive laws, eminent domain abuse in Ohio has been widespread in recent years. Since the 
U.S. Supreme Court delivered the Keio decision, Ohio has seen some major changes to its eminent domain laws-but the 
state legislature can claim precious little responsibility for these changes. 

On July 26; 2006, the Ohio Supreme Court unanimously ruled in Norwood v. Horney that the Ohio Constitution does not 
permit eminent domain to be used solely for economic development, that Ohio courts must apply "heightened scrutiny" 
when reviewing governmental uses of eminent domain, and that cities could not constitutionally condemn non-blighted 
properties based on the idea that they might eventually become blighted. The Ohio Supreme Court's holdings represent a 
dramatic improvement in the legal protections for home and business owners in the state. 

The Ohio General Assembly commissioned a Legislative Task Force to study the use <;>f eminent domain in the state, and 
imposed a statewide moratorium on taking properties in non-blighted areas when the primary purpose is economic 
development a (which expired on December 31, 2006). 

In response to the Task Force findings, the 2007 General Assembly passed Senate Bill 7. Although the new law provides 
better notice for property owners when their land is under threat, and procedural and compensation- changes, SB 7 will 
not stop eminent domain abuse. Ohio's eminent domain law continues to allow a combination of subjective factors (such 
as age and obsolescence, dilapidation and deterioration, excessive density, fa □lty lot or street layout) to be used by 
condemning authorities to take property for private gain. Additionally, only seventy percent of homes must qualify under 
this ambiguous and expansive definition for an entire neighborhood to be condemned. 

Now· that the Ohio Supreme Court has emphatically articulated _constitutional limits to the u?e of eminent domain in Ohio 
and instructed courts to carefully scrutinize local governments' efforts to condemn the homes and businesses of their 
citizens, the_ Ohio General Assembly's job is simplified considerably. In order to ensure that Ohioans no longer have to 
fear becoming the target of eminent domain abuse, and in the event the removal of blight remains a permissible reason 
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to use eminent domain, the legislature needs a statewide definition of blight so that the term is given clear and limited 
meaning, as well as a constitutional amendment to give it effect in home-rule cities. Furthermore, blight designations 
need to be on a parcel-by-parcel basis, rather than threatening entire neighborhoods based on the condition of a few ill- o-
kept houses. 

Oklahoma 

• Failed to pass legislative reform. 

50 State Report Card 
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Overview 

I Select State 

50 State Report Card Grade 

Bills 

In response to Keio, the Oklahoma Legislature formed several study committees preceding the 2006 session. 

Then, in May 2006, the Oklahoma Supreme Court rejected the U.S. Supreme Court's-Keio decision that permitted 
eminent domain for private development, ruling instead in Board of County Commissioners of Muskogee County v. 
Lowery that economic development is not a constitutional reason to use eminent domain under the Oklahoma 
·Constitution. The Court originally heard the case in 2004, before the Keio decision. In Lowery, Muskogee County sought 
to take an easement for water pipelines for a pdvc1te electric generation plant. The stated purpose of the condemnation 
was "economic development." Noting that the U.S. Supreme Court had explicitly reminded states that they did not have 
to follow the Keio decision in interpreting their own constitutions, the Oklahoma Supreme Court concluded that "our state 
constitutional eminent domain provisions place more stringent limitation on governmental eminent domain power than 
the limitations imposed by the Fifth Amendment of the U.S. Constitution." 

However, the Court said that its decision does not apply to condemnatrons for "blight." Unfortunately, the definition of 
"blight" under Oklahoma law is so broad that virtually any neighborhood would qualify. That means cities could switch to 
condemnations under the Neighborhood Redevelopment and Oklahoma Housing Authorities Acts. 

Last year the legislature proposed .an excellent constitutional amendment, House Joint Resolution 1057 (2006), that 
would have stopped this from happening. The bill made it all the way to conference committee only to die in the last days. 
of session due ·to the confusion over the protections Lowery actually offers. The legislature failed to pass needed reform 
again this session. In fact, the only momentum was for another study committee. ·until reform is passed, Oklahomans will 
still be vulnerable to eminent domain abuse. 

Oregon 
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l Select State 

• Blight designations are by individual property, which must be a danger to the community's health ·and safety. 
• Unfortunately, the prohibition on private transfers contains "intent" language. 

50 State Report Card 
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Ballot Measure 39 
Sponsored by: citizen initiative 
Status: Approved by voters on 
November 7, 2006. 

Q Overview 

0 

Oregon is another example of a state in which citizens were so dedicated to making eminent domain reform a reality that 
they tqok the matter into their own hands. The Oregon State Legislature did not have a session scheduled for 2006, so a 
group of passionate citizens organized to get a statute on the ballot that would limit the government's authority to use 
eminent domain for private benefit. 

Measure 39, the statute proposed in the initiative, forbids government parties to condemn private property used as a 
residence, business establishment, farm, or forest operation "if at the time of the condemnation the public body intends 
to convey fee title to all or a portion of the real property, or a lesser interest than fee title, to another private party." 
Given the opportunity to vote on it, Oregonians approved the new law by nearly two-to-one. The new statute is 
particularly important because its language prohibits private-to-private transfers (although the use of "intends" makes 
th!')t prohibition incomplete since it is always hard for a citi.zen to prove government intent). The· initiative states that a 
blight designation can be applied only to individual properties that constitute a danger to the health and safety of the 
community. 

Even though Oregon now has valuable statutory limits on the use of eminent domain, they can still be reversed by future 
acts of the State Legislature. In orqer to ensure that these reforms are made as strong as possible, this state needs to 
adopt a constitutional amendment that will safeguard property rights by enshrining a narrow definition of "public use" in 
its organic law. 

Pennsylvania 

f Select State 5f[il 
• The definition of blight now includes specific criteria and blight designations have an expiration date. 
• Unfortunately, the largest cities and worst abusers of eminent domain may continue to condemn under previous 

blight designations for another seven years. 
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Bills 

House Bill 2054 
Sponsored by: State 
Representative Glen Grell 
Status: Signed into law on May 4, 
2006. 

Senate Bill 881 
Sponsored by: State Senator 
Jeffrey Piccola 
Status: Signed into law on May 4, 
2006. 
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In 2006, Pennsylvania responded to the U.S. Supreme Court decision in Keio v. City of New London and the widespread 
abuse of eminent domain throughout the state by taking a giant step toward providing its citizens with the property rights 
protection that they deserve. Senate Bill 881, the "Property Rights Protection Act," which was supported by a broad group 
of organizations, including the Pennsylvania State Conference of NAACP Branches, the League of United Latin American 
Citizens, the Mexican American Legal. Defense and Education Fund, the Farm Bureau and National Federation of 
Independent Business, was adopted with near-unanimous support in the General Assembly. It prohibits the use of 
eminent domain "to take private property iri order to use it for private enterprise," while also significantly tightening the 
definition of "blight" in the state's eminent domain laws and placing time limits on blight designations. The bill also 
provides that agricultural property ·cannot be "blighted" unless i:he Agricultural and Condemnation Approval Board 
determin·es the designation is necessary to protect the health and safety of the community. 

These changes were absolutely imperative for a state that-in an example of the bizarre extremes to which states had 
allowed their "blight" definitions to go-pad previously allowed the condemnation of property for no better reason than 
that it was determined by a local government to be "economically or socially undesirable." Also, the old law never allowed 
blight designations to expire·, meaning that a property in a designated area could still be taken for private use years down 
the road, regardless of any improvements or other changes in circumstances. 

The bill's primary drawback-'and it is a significant one~is that it includes a glaring exception that·.allows certain 
municipalities and counties (Philadelphia, Norristown, Pittsburgh, and Delaware County, among others) to condemn 
property in areas that have already been designated as "blighted" under the state's urban renewal laws. (Those places 
cannot impose new blight designations under .the old definition of "blight.") This exception, which exempts the areas of 
the state most P.rone to eminent domain abuse, will expire after seven years, but it is still an unfortunate addition to an 
otherwise good bill. 

Rhode Island 

r- .. ·· ._ ................ _ .. _______ "".JI 
i Select State r ·.zill 
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• Failed to pass legislative reform. 
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Senate Bill 2155 (2006) would have limited takings for economic development. After a lengthy struggle in the Senate, it 
finally moved to the House, where it died with the end of session on June 23, 2006. 

SB 2728A (2008), which was signed by Gov. Don Carcieri on July 2, 2008, does little more than provide local 
governments a roadmap for using eminent domain for private economic development. The provision requiring that 
property owners receive at least 1"50% of fair market value in compensation is all that prevents the state's attempt at 
r_E:!form from receiving an _F. 
Rhode Island continues to need substantive reforms, .including a strong definition of public use and a narrow definition of 
blight. 

South Carolina 

~I S_e_le_c_t _S_ta_te_~f.'!J 

• Constitutional amendment declares that "blighted" property must be "a d_anger to public health and safety," 
effectively eliminating bogus "blight." 
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Senate Bill 1031 
Sponsored by: State Senator Chip 
Campsen 
Statu.s: Passed by the Legislature 
on June 14, 2006. 
Approved by voters on November 
7, 2006. 

Senate Bill 155 
Sponsored by: State Senator Chip 
Campsen 
Status: Ratified by the Legislature 
on April 26, 2007. 
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When the 2006 election gave South Carolina's citizens an opportunity to stand up and express their support for private 
property rights, they came through with flying colors. More than 85 percent of vcitei:-s in South Carolina approved a 
constitutional amendment that provides home and business owners across the state with meaningful protection against 
eminent domain abuse. The amendment specifically prohibits municipalities from condemning private property for "the 
purpose or benefit of economic development, unless the condel"f!nation is for public use." It further requires that an 
individual property be a danger to public health and safety for it to be designated as blighted, closing a loophole that 
enabled local governments to use eminent domain for private use under the state's previously broad blight definition. The. 
amendment also removes provisions of the state constitution that had specifically allowed severa·1 counties to use 
eminent domain for private uses. • 

o. 

Before South Carolinians had their say, state law allowed government officials to take property for private use under the 

0 guise of blight removal, so what happened in the Keio case could have happened in South Carolina. The constitutional 
amendment fixed that problem and gave the state's citizens some of the strongest protection in the country from 
eminent domain abuse, ensuring that so-called blight laws could not be used as a backdoor way of using eminent domain 
to take homes, businesses, farms, and places of worship for private profit. 

A constitutional amendment is unambiguously the most effective way to stop the abuse of eminent domain for private 
gain, and the passage and approval of this provision should effectively safeguard South Carolinians' fundamental right to 
keep what they rightfully own. 

South Dakota 

• Complete prohibition of private-to-private transfers. 
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House Bill 1080 
Sponsored by: State 
Representative Larry Rhoden 
Status: Signed into law on February 
17, 2006. 
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While many state legislatures seemed uncertain about how ·to go about protecting their citizens' property rights in the 
wake of Keio·, in early 2006 South Dakota became the first state to strike right at the heart of the problem with a well
crafted eminent domain reform bill. 

House Bill 1080 prohibits government agencies from seizing private property by eminent domain "for transfer to any 
private person, nongovernmental entity, or other public-private business entity." The act-which passed the House by a 
vote of 67-1 and the Senate unanimously-also stipulates that after seven years, if condemned land is not used for the 
purpose for which it was acquired, the original owner has right of first refusal to buy the property at current fair market 
price. By taking this approach, South Dakota lawmakers demonstrated their recognition that it is simply wrong for the 
government to take property from one person and give it to another private party. 

Thanks to the state's broad restriction on the use of eminent dom~iri for private development-which was done without 
leaving any loopholes or exceptions-every home, business, and ranch in South Dakota should finally be safe from 
eminent domain abuse. 

Tennessee 

• Failed to appropriately address the definition of ·"public use" or "blight." 
• Changes to notice requirements put property owners at a greater disadvantage. 
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House Bill 3450/Senate Bill 
3296 
Sponsored by: State 
Representative Joe Fowlkes 
Status: Signed into law on June 5, 
2006. 
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Overview 

House Bill 3700 
Sponsorecj by: State 
Representative Joe Armstrong 
Status: Signed into law on June 27, 
2006. 
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Just like several other states, Tennessee created a state commission to study the use of eminent domain and ways of 
reining in abuse. State l~gislators filed dozens of bills intended to make sure that Tennesseans would not have to worry 
about their own homes, businesses, farms, or houses of worship being condemned for- someone else's private benefit. But 
of all the possible eminent domain reform bills to choose from, the General Assembly ended up selecting two that did 
very little to improve the protection of property rights in their state. 

House_ Bill 3450/Senate Bill 3296 made a slight impro_vement to the state's definition of "blight," yet the definition still 
remains too broad. The bills also provided some additional notice to property owners during the condemnation process. 
The bills did remove the power of eminent domain from certain parties and modified the state's definition of "public use" 
to exclude economic development, but they still permit governmental entities to transfer property no longer being used 
for a public use to another public or private party and they expressly allow the government to condemn properties for the 
purposes of building "industrial parks." House Bil_( 3700 actually seems to be a bit of a regression, changing a previous 
requirement that condemning authorities publish notices (including a map of the targeted area) once a week for three 
consecutive weeks to a requirement that the condemning authority post the map of the targeted area for review in at 
least two locations. Hou?e Bill 3700 also removes a prior requirement that condemning a_uthorities obtain approval from 
the governing body of the affected county unless the condemnations were pursuant to a redevelopment plan that utilized 
tax increment financing applicable to the-county property tax levy. 

/ ' 
These changes to Tennessee's law should be deeply disappointing to the state's citizens, especially since the General 
Assembly could have selected from any number of bills that would have offered real, substantial protections for citizens' 
property rights. Due to the legislature's failure to fix the state's definition of blight, the issues will need to be revisited if 
Tennesseans are to be assured of the property rights protections they deserve. 

Texas 

[ Select State I "j 
"·"-•------··---·---·-···L..3i 

• Constitutional amendment requires "blight" be determined on a property-by-property basis 
• Authorizes the fegislature, by a 2/3 vote, to give any private entity the power of eminent domain 
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Senate Bill 7 
Sponsored by: State Senator Kyle 
Janek 
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Overview 

Status: Signed into law on 
September 1, 2005. 

House ·Bill 1495 
Sponsored by: State 
Representative Bill Callegari 
Status: Signed into law on June 15, 
2007. 

Proposition 11 
Sponsored by: Representative 
Frank Corte 
Status: Approved by voters on 
Nov. 3, 2009. 
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In 2009, Texans overwhelmingly approved Proposition 11. The constitutional amendment was an overall improvement, 
with one major exception. 

It made significant jmprovements in prohibiting condemnations based on bogus claims of blight. Government must 
declare blight on a property-by-property basis, and can no longer make area-wide blight designations. This ·will likely 
stop large-scale redevelopment based on sq-called blight removal. 

It also improved the definition of public use in Texas, by requiring that takings only occur for the "ownership, use and 
enjoyment of the property" by the public, while allowing for incidental private ·uses. Unfortunately, ~his provision is 
qualified by "primary purpose" language-if economic development or an increase in tax revenue is the "primary purpose" 
of a taking, it: is prohibited. Government agencies often try to circumvent such language by claiming an alternative 
primary purpose. 

But it made one far less desirable change in authorizing the legislature, by a 2/3 vote, to give any private entity the 
power of eminent domain. This is the most dangerous provision in the constitutional amendment and could allow 
eminent domain abuse in the future, so Texans will need to diligently watch the happenings of the Texas legislature 
(which only meets every other year). • • 

The other changes sh.ould have an immediate effect of reducing eminent domain abuse in the state. 

In the immediate aftermath of Keio, the Texas Legislature passed Senate Bill 7 E2005), which has both positive and 
negative aspects. 

On the positive side, the new law says the government or a private entity may not take property if doing so confers a 
private benefit, is pretextual, or is for economic development (unless economic development is secondary to the main 
objective of eliminating real "blight"). Additionally, courts are not to give any deference to a condemning authority's 
decision that a condemnation will be for a public use. These are important ref9rms that should go a long way to 
preventing future abuses in Texas. 

On the down side, however, the bill created specific exceptions to those prohibitrons so that they do not apply to utilities, 
port authorities, and other specific agencies and projects, including the new Cowboys stadium. And, as seen in other 
states, there is a specific exemption for blight removal. 

The Texas Legislature was not in session in 2006, but in 2007, it passed a bill that redefined public use. Under House Bill 
2006, condemnation only qualifies as a public use when it "allows a state, a political subdivision of the state, or the 
general public of the state to possess, occupy, a.nd enjoy the property." The bill would have closed the blight loophole and 
effectively closed the chapter on eminent domain abuse in Texas-but the governor vetoed it. 

House Bill 1495 did become law, requiring the state attorney general to summarize current eminent domain law into a 
"Landowner's Bill of Rights." This document will be available to the general public, and must be provided to any property 
owner facing condemnation. The new law educates the public; on the law of notice, procedure, and compensation tights of 
a condemned party, but does not protect property owners from continuing eminent domain abuse. 

Q Utah 
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~I S_e_le_c_t_S_t_at_e_-----=f~:!J 

• The stat~ led the-nation in eminent domain reform with pre-Keio legislation that completely removed eminent 
domain authority for blight. 

• Unfortunately, the state became the first to roll back reform by re-instating a more limited blight authority and 
allowing a condemnation by a neighborhood majority vote. 
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Senate Bill 117 
Sponsored by: State Senator 
Howard Stephenson 
Status: Signed into law on March 
21, 2006. 

House Bill 365 
Sponsored by: State 
Representative Stephen Urquhart 
Status: Signed into law on March 
20, 2007. 

Utah demonstrated remarkable zeal in protecting its citizens' liberties by enacting eminent domain reform both before 
and after the Keio ruling. Senate Bill 1841 (2005)·removed the power of eminent domain from redevelopm~nt agencies 
and has served as a model of excellent reform·. Senate Bill 117"(2006) added approval and notice requirements for public 
use takings. The new law specified that the appropriate legislative body must vote to approve any taking of property by 
eminent domain, adding.a layer of accountability for public officials who might otherwise be able to avoid taking 
responsibility if the takings power is utilized Without appropriate restraint. 

Unfortunately, in 2007 the Legislature passed and the governor signed House Bill 365, legislatiqn that rolled back the 
state's prior eminent doinain reform. The bill allows local governments to take private property for blight and allows 
property owners who own a large majority of property (in size or value) to vote to force out neighbors who want to keep 
their homes or small businesses. That means property owners who merely want to be left alone to enjoy what is rightfully 
theirs are exposed to abuse. 

This new law marks an unfortunate turn in the battle against the abuse of eminent domain. While eminent domain 
authority remains significantly restrained, it demonst_rates that the beneficiaries of eminent domain abuse-local 
governments and developers-will not easily relinquish this powerful tool. Developers, unlike the pub!ic in general, hire 
well-paid lobbyists who patrol state capitals to expand their power to threaten ordinary homeowners and small 
businesses. The result is that Utah p·roperty owners, who once had one of the strongest protections against eminent 
domain abuse in the country, now risk losing their property to greedy local governments, developers, and neighbors. 
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Vermont 

• "Primarily" language means all economic development prohibitions are useless. 
• "Blight" loophole remains. 
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Senate Bill 246 
Sponsored by: State Si:nator 
Wendy Wilton 
Status: Signed intp law on April 14, 
2006. 
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I Select State 

Like many other states, Vermont made a limited effort to address the concerns of citizens who were outraged over the 
Keio decision, but it unfortunately fell well short of enacting real reform. 

Senate Bill 246, passed by the Legislature and signed into law in April 2006, prohibits the use of-eminent domain where 
"the taking is primarily for purposes of economic development" or confers a private benefit on a particular private party. 
While the Legislature at least acknowledged the need for eminent domain reform, the language adopted in this bill will be 
of little to no help to home and business owners forced to try to rebut a municipality's claim that its primary purpose is 
something other than private development. • 

Even more importantly, the Vermont Legislature left in place the same kind of "blight" loophole that enables eminent 
domain abuse in other states, allowing condemning authorities to de~ignate entire neighborhoods as blighted on the basis 
that a few individual properties meet vague and subjective ·criteria that have little to do with the health or safety of the 
surrounding comf}1unity. 

The Vermont Legislature needs to follow up Senate Bill 246 with substantial reforms that will close the "blight'.' loophole, 
clearly limit the approved pubfic uses of eminent domain, and prohibit the transfer of private property to other private 
parties. 

Virginia 

J Select State 

• Private property may be condemned for only traditional "public use." 
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o Sufficiently narrows the definition of "blight" to apply only to unsafe property, parcel-by-parcel. 
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House Bill 2954 
Sponsored by: State Delegate Rob 
Bell 
Status: Signed into law on April 4, 
2007. 

Senate Bill 781 
Sponsored by: State Senator Ken 
Cuccinelli 
Status: Signed into law on_.April 4, 
2007. 

Senate Bill 1296 
Sponsored by: State Senator 
Thomas Norment 
Status: Signed into law on April 4, 
2007. 
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The only eminent domain bill that passed the 2006 General Assembly, House Bil.I 699, made minor changes to the 
Housing Authorities Law, which continued to define "blight" so broadly that almost any property could be designated 
"blighted," thus permitting eminent domain for private development. A bili that did provide property owners with 
important protections, sponsored by Del. Johnny Joannou, did not make it out of conference committee. 

However, several new bills were introduced in 2007, and the General Assembly returned this year committed to 
protecting the commonwealth's home and small business owners. House Bill 2954, sponsored by Del. Rob Bell, requires 
that private property be.seized for only traditional "public uses," like roads, schools and post offices. Importantly, it also 
tightens the Housing Authorities Law's definition of "blight." Local governments can still acquire properties that pose a 
real threat to public health or safety, bi.Jt perfectly fine homes and businesses can no longer be seized using vague and 
subjective criteria like "deteriorated" and "dilapidated," nor can they be seized because they happen to sit within 
"blighted" areas. 

HB 2954 received overwhelming support in both chambers, and Senate Bills 781 and 1296 were amended to mirror its 
language so that all three could be combined. The governor offered mostly nominal amendments to the legislation, 
leaving intact the bill's strong protections, though one amendment does exempt the Norfolk Redevelopment and Housing 
Authority from the provisions.of the bill until July 1, 2010, as the city builds a new public recreational facility. The General 
Assembly accepted the ~overnor's ame·ndments and the new law will be effective on July 1. 

0 

0 

Virginia's Constitution is unique because it allows the General Assembly to define "public use," so the reforms of 2007 0 
may not be permanent. Thus, for complete reform, a constitutional amendment is required. 
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Washingto.n 

• Unfair notice provisions were changed to protect property .owners. 
• Significant reform is still needed. 
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Current Abuses 
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Overview 
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Bills 

House Bill 1458 
Sponsored by: State 
Representative Kevin Van De Wege 
Status: Signed into .law on April 17, 
2007. 
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I Select State ;~~ 
~-------~.....,---~ 

The Washington Legislature intended to make eminent domain reform a priority of its 2006 session. The governor 
proposed legislation early in the session and ·the issue was the subject of significant hearings and debate. Unfortunately, 
the legislative process ended up polarizing interested parties and, as a result, the legislature did not pass a single 
eminent domain reform bill. 

In 2007, House Bill 1458 was filed in response to Washington Supreme Court decisions holding that state and local 
governments could provide notice, on an obscure government website, of the·public meeting where a final decision to 
condemn property would be made. Public meetings are vitally important because it is the sole opportunity a property 
owner has to provide evidence that his or her property is not necessary for the government's purported public use. 

At the request of the governor and attorney general, HB 1458 was introduced with 54 co-sponsors and passed both 
houses of the Washington State Legislature by unanimous votes. The new law requires that a condemning authority in 
Washington notify affected property owners, by certified mail, at least 15 days prior to the public meeting at which a final 
decision on condemnation will be made. 

Washington ·still has significant eminent domain reform to accomplish, but HB 1458 is a good first step and provides an 
immediate change to formerly unjust notice standards. R\:!form of other eminent domain laws is expected to remain on 
the agenda for next year's legislature and Attorney General McKenna announced that he would create a task force to 
thoroughly review Washington's eminent domain laws and recommend any necessary changes to the 2008 legislature. 

West Virginia 

·1 Select State 

• "Blight" is now determined on a property-by-property basis. 
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• Unfort~nately, the definition of"blight" remains extremely broad and vague. 
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House Bill 4048 
Sponsored by: State Delegate 
Kevin Craig 
Status: Signed into law on April 5, 
2006. 
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Prior to the Supreme Court's decision in Keio v:. City of New London, West Virginia's eminent domain laws were among 
the worst in the country, as court decisions had given West Virginia localities sweeping power to condemn even non
blighted properties in redevelopment areas. The fact that the Legislature has been able to at least begin to place limits on. 
how eminent domain may b"e used qualifies the state for a passing grade. But celebration of this initial step cannot 
obscure the fact that this state has a lot of ground to cover before it offers its citizens real protections against eminent 
domain abuse. 

House Bill 4048, passed both houses of the Legislature on the last day of the session, makes it slightly more difficult for 
the government to seize non-blighted private property by eminent domain in so-called blighted areas. Cities must prove 
each individual structure is blighted, rather than allowing entire neighborhoods to be labeled as blighted. Despite this 
improvement, however, West Virginia's definition of blight remains so broad that perfectly normal homes and businesses 
could be condemned if a developer persuaded a local government to act on its behalf. An earlier version of the bill would 
have prohibited all use of eminent domain for private development, but this sweeping restriction was set aside in order to 
ensyre the bill's passage. 

Eminent domain abuse in West Virginia is widespread. Historically,. homes, small businesses, and churches have been 
especially at risk in West Virginia because blight designations never _expire, so redevelopment agencies can condemn 
properties in a redevelopment area decades after the city originally declared them blighted. While the new law provides 
some well-deserved safeguards, it is important that lawmakers in West Virginia say no to the few remaining defenders of 
e·minent domain abuse and completely address the overwhelming public outcry with meaningful reform legislation. The 
state's citizens will not have meaningful protection against eminent domain abuse until "blight" can be used to describe 
only individual properties that are a danger to the public health or safety. 

Wisconsin 

l Select State 

• New eminent domain law prevents bogus "blight" designations for residential properties only. 

50 State Report Card 50 State Report Card Grade 
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Assi,mbly Bill 657 
Sponsored by: State 
Representative Mary Williams 
Status: Signed info law on March 
30, 2006. 
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The state of Wisconsin made some significant improvements to its eminent domain laws by enacting Assembly Bill 657 in 
2006. Wisconsin's new legislation prohibits the government from designating large areas as "blighted" based on the 
condition of a small number of properties within that area. The bill provides some increased protection for residential 
properties by adding new factors to the legal definition of blight. Specifically, the law requires that residential property be 
"abandoned" or converted from single to multiple units and be in a high-crime-area in order for it to be designated 
"blighted." In addition, the bill contains a vital protection-the requirement that each specific residential property be 
blighted before it can be acquired and transferred to a private entity. These changes to the law make it significantly more 
difficult for governments to target residential property for private profit, though other types of property, like small 
businesses and farms, remain vulnerable. As t_he law currently stands for owners of these non-residential properties,~ 
blight designations may still be based on subjective and vague terms like "obsolescence" and "faulty lot layout." • 

This law is a significant step forward, but the Wisconsin State Legislature should make a point of addressing the 
remaining problems in future sessions. A top priority should be replacin_g the,subjective terms in the state's blight 
definition with objective factors that can be conclusively demonstrated, so that property owners can take specific action 
to maintain their properties in such a way that they cannot be threatened with condemnation. Furthermore~ the 
Legislature needs to extend the same protections it has afforded residential property owners to all of the state's citizens. 

Wyoming 

I Select State 

• Redefines "public purpose" to mean the "possession, occupation and enjoyment of the land by a public entity." 
• No transfer of property to private entities, unless condemned for "public health and safety," determined parcel-by

parcel. 

50 State Report Card 

50 State Report Card: Tracking 
Eminent Domain Reform Legislation 
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50 State Report Card Grade 
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House Bill 124 
Sponsored by: State Joint 
Agriculture, Public Lands, and 
Water Resources Interim 
Committee 
Status: Signed into law on February 
28, 2007. 
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The State Legislature was not in regular session in 2006. The Joint Agriculture Committee pledged to work toward two 
bills in 2007 that provide more protections for private property owners: one would focus on "urban" issues and one on 
rural issues. 

House Bill 124 was one of the promised committee bills, but the reforms were incredibly meager. As drafted, the bill only 
increased notice and required the government.to make an attempt at "good faith negotiations" before condemning 
private property, and early amendments se.emed to weaken the bill further. However, property owners from across the 
state showed up at the Capitol to demand protection and their voices .were heard, and Wyoming now has significantly 
stronger reform. 

State, counties, and municipal corporations now may condemn only for public purpose, defined as "the possession, 
occupation and enjoym~nt of the land by a public entity." Private transfer is prohibited except for "condemnation for the 
purpose of protecting the public health and safety," and that condemnation is on a property-by-property basis. 
Municipalities are no longer allowed to delegate away condemnation authority, and if condemned property has not 
experienced "substantial use" ten years after the taking, the former owner may apply to the court to repurchase the 
property for the amount of the original compensation. 

While this new law is a dramatic improvement, Wyoming property rights remain at risk under the state's water, mining, 
and common carrier exceptions unique to the-state, if not the West. Additionally, a constitutional amendment is needed 
to ensure property rights protection for generations to come. 

U.S. States Map Links and Pull Down Links 
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NOTES 

REJECTING THE RETURN TO BLIGHT IN 
POST-KELO STATE LEGISLATION 

AMANDA w. GOODIN* 

This Note-examines state legislative responses to Kela v. City of New London, the 
recent U.S. Supreme Court case that held that the exercise of eminent domain for 
private development 4oes not violate the public use requirement of the Takings 
Clause. In response to ~elo, many states are legislatively prohibiting the use of 
eminent domain for development generally, but continuing to allow its use for 
development in blighted areas. This Note discusses the problems with such legisla
tion and concludes that states should avoid crafting rules that allow the use of emi
nent domain for development solely in blighted areas. Such rules would 
improperly burden poor and minority communities and imbalance the political 
process by which rules on eminent domain for development are established. 
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INTRODUCTION 

The U.S. Supreme Court's decision in Kela v. City of New 
London1 fo<;:used national attention on the use of eminent domain for 
urban development projects. In a highly controversial opinion,2 the 
Court held that the "public use" "limitation in the Takings Clause of 
the Fifth Amendment3 is not violated when land is taken from one 
private owner and given to _another as part of an economic develop
ment plan.4 The opinion was widely unpopular-much of the public 
seems to have taken to heart Justice O'Connor's ominous dissent, 
which warned that "[t]he specter of condemnation hangs over all 
property. Nothing is to prevent the State from replacing any Motel 6 
with a Ritz-Carlton, any home with a shopping mall, or any farm with 
a factory."5 Public disapproval of Kela has provoked a wave of state 
statutory reform proposals.6 Some of this proposed state legislation 
prohibits the use of eminent domain for economic development but 
continues to allow the use of eminent domain to redevelop "blighted" 
areas,7 effectively overriding Kela but leaving the Court's earlier 
holding in Berman v. Parker8 intact. 

The attention Kela has generated offers an excellent opportunity 
for states to reconsider whether and how they wish to restrict the use 
of eminent domain for urban development projects.9 States may 
structure their rules OJ).. eminent domain for development in a variety 
of ways, and these options will be highly dependent on the prefer
ences and circumstances of each individual state. Legislation that 

1 .545 U.S. 469 (2005). 
2 See infra note 81 ( discussing opposition to and suppo;rt for Kela). 
3 U.S. (;oNST. amend. V. See infra Part I (discussing takings doctrine). 
4 Kela, 545 U.S. at 489-90. 
5 Id. at 503 (O'Connor, J., dissenting). 
6 See infra Part III.A ( discussing state legislative reactions to Kela). 
7 See id. 
8 348 U,S. 26 (1954). In Berman, the Supreme Court held that the use ·of eminent 

domain to redevelop a "blighted" area as part of an urban renewal project was a constitu
tionally legitimate public purpose under the Takings Clause. Id. at 35. Kela allows the use 
of eminent domain for any economically profitable redevelopment project. 545 U.S. at 
484-85. See Part I, infra, for a more detailed discussion of Kela and Berman. 

9 Similarly, Congress could choose to limit the takings power of the federal govern
ment through federal legislation. This Note, however, is concerned only with takings at the 
state level. 
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allows the use of eminent domain for development only in blighted 
areas, however, is invariably a poor choice. Rather than rushing to 
override Keio, states need to carefully consider whether and how emi.:. 
nent domain should be available for development projects an_d should 
adopt eminent domain rules that apply evenhandedly to all property 
owners. 

This Note argues that restricting eminent domain to blighted 
areas is unwise for several reasons. First, it is likely to result in takings 
from solely low-income areas. This result poses fundamental fairness 
and environmental justice concerns if the use of eminent domain for 
development imposes net costs on property .owners in low-income 
areas, "'.hile society as a whole enjoys the benefits. Second, the polit
ical process by which these eminent domain laws-including laws 
establishing levels of compensation-are established will be 
imbalanced, since only a discrete group of property owners will have a 
personal incentive to see that these laws are generous to the individual 
property owner. 

Part I of this Note provides an overview of eminent domain doc
trine, including the Keio and Berman decisions. Part II discusses the 
use of eminent domain for development. Part III explains why legisla
tion that only allows eminent domain for development in blighted 
areas is unwise. Part IV discusses possible ways to address the 
problems posed by this legislation and concludes that states should 
not return to the concept of blight in eminent domain law. 

I 
GOVERNMENT TAKINGS: EMINENT DOMAIN DOCTRINE 

The Takings Clause of the Fifth Amendment provides: "nor shall 
private property be taken for public use, without just compensa
tion."10 Courts read the Takings Clause as confirming the govern
ment'~ power to take private property11 and imposing two important 
limitations on this power: Property may only be ·taken for a "public 
use," and the private owner must receive "just compensation."12 The 
extent of these two limitations, as well as what government actions 

10 U.S. CONST. amend. V. TI1e Takings Clause of the Fifth Amendment applies to tak
ings by the federal government and has been incorporated against the states under the Due 
Process Clause of the Fourteenth Amendment. See Chi., Burlington & Quincy R.R. Co. v. 
Chicago, 166 U.S. 226, 239 (1897) (holding that Takings Clause is incorporated under Four
teenth Amendment); Nollan v. Cal. Coastal Comm'n, 483 U.S. 825, 827 (1987) (same). 

11 See, e.g., United States v. Carmacl<;, 329 U.S. 230, 241-42 (1946) (describing Takings 
Clause as "tacit recognition of a preexisting power to take private property for public use, 
rather than a gra!]t of new power"). • 

12 E.g., Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 536-37 (2005); Carmack, 329 U.S. 
at 242. 
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constitute a taking of property,13 are the subject of much litigation and 
commentary .14 

A. Public Use 

Kela and Berman both address tq.e question of what constitutes a 
"public use" of property such that the government may take it without 
the owner's consent. The public use- requirement is satisfied when the 
taken property is intended for future use by the public-for example, 
when land is condemned for a railroad with common-carrier duties.15 

Courts have also held that the public use requirement is satisfied 
where the taken property is transferred to another private party, so 
long as the taking serves a "public purpose."16 So what constitutes a 
public purpose? The Court has repeatedly made clear that this is a 
question for the legislature rather than the courts, a d~ferential 
approach embraced by the Kela Court.17 In both Berman, decided in 
1954, half a century before Kela, and in Hawaii Housing Authority v. 
Midkiff,18 decided in 1984, the Court made clear that it would rarely 

13 When the government takes title to a piece of real property through the exercise of 
eminent domain, it is clear that a taking has occurred. Sometimes, however, a regulation 
that "goes too far" may also be considered a taking. Pa. Coal Co. v. Mahon, 260 U.S. 393, 
415 "(1922). The question of when a regulation amounts to a taking is not at issue in this 
Note. 

14 The takings literature is vast; a few notable w9rks are RICHARD A. EPSTEIN, TAK
INGS (1985) (arguing that takings doctrine shows tension betwe~n private and public law 
and conflict between original constitutional design and expansion of state power); 
WILLIAM A. FISCHEL, REGULATORY TAKINGS (1995) (discussing appropriate role of 
reviewing courts in regulatory takings); and Frank I. Michelman, Property, Utility, and 
Fairness: Comments on the Ethical Foundations of "Just Compensation" Law, 80 HARV. L. 
REv. 1165 (1967) (discussing fairness of "just compensation" and arguing that legislatures 
and administrative agencies have important role in compensation process). 

1s Keio v. City of New London, 545 U.S. 469, 477 (2005). 
16 See id. at 479 ("[T]his 'Court long ago rejected ·any literal requirement that con

demned property be put into use for the general public."' (quoting Haw. Housing Autli. v. 
Midkiff, 467 U.S. 229, 244 (1984)). Reading "public use" as encompassing a "public pur
pose" has been long accepted in takings doctrine. See Ruckelshaus v. Monsanto Co., 467 
U.S. 986, 1014-15 (1984) (equating "public use" with "public character" and looking to 
legislative history for evidence of public purpose); Mt. Vernon-Woodberry Cotton "Duck 
Co. v. Ala. Interstate Power Co., 240 U.S. 30, 32 (1916) (finding creation of private power 
company to be clear public purpose). 

17 Keto, 545 U.S. at 480, ·482-83 (noting historical deference to state legislatures and 
courts in determining local public needs); see also Lawrence Berger, The Public Use 
Requirement in Eminent Domain, 57 OR. L. REv. 203, 204-25 (1978) (chronicling evolu
tion of state and federal courts' interpretations of Public Use Clause, including long
standing deferential approach to legislature). 

18 467 U.S. 229 (1984). 
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overturn the legislature's determination of what constitutes a public 
purpose.19 . 

In Berman_, the owner of a department store in the District of 
Columbia challenged a statute allowing the District of Columbia 
Redevelopment Land Agency to condemn "blighted" areas for rede
velopment.20 The store owner argued that taking private property 
"merely to develop a better ·balanced, more attractive community" did 
not fall within the scope of the Public Use Ciause.21 The Court 
disagreed: 

It is within the power of the legislature to determine that the com
munity should be beautiful as well as healthy, spacious as well as 
clean, well-balanced as well as carefully patrolled_ In the present 
case, the Congress and its authorized agencies have made determi
nations that take into account a wide variety of values_ It is not for 
us to reappraise them_ If those who govern the District of Columbia 
decide that the Nation's Capital should be beautiful as well as sani
tary, there is nothing in the Fifth Amendment that stands in the 
way.22 

The store owner also challenged the redevelopment statute as 
applied to him, arguing that even if the Agency could condemn 
blighted land, 4is store was not blighted and so could not be "swept 
into" the Agency's broad redevelopment plan_23 Again, the Court dis
agreed, finding that it was within the power of tlJ_e legislature to 
authorize redevelopment on an area-wide, rather than a building-by
building, basis.24 

The Court reiterated this deferential approach several decades 
later in Midkiff,25 stating that "where the exercise of the eminent 
domain power is rationally related to a conceivable public purpose, 
the Court has never held a compensated taking to be proscribed by 
the Public Use Clause."26 

19 See id. at 244 (holding that courts. "must defer" to legislature's· determination that 
"taking will serve a public use"); Berman v. Parker, 348 U.S. 26, 32 (1954} ("The role of the 
judiciary in determining whether that power is being exercised for a public purpose is an 
extremely narrow one."). 

20 348 U.S. at 28-31. 
21 Id. at 31. 
22 Id. at 32-33. 
23 Id. at 34. 
24 Id. at 35'. 
25 At issue in Midkiff was a Hawaii statute that allowed the Hawaii Housing Authority 

to condemn portions of large landowners' estates in order to sell the lots to existing lessees; 
the Court held that Hawaii's plan to redistribute land ownership in order to break up the 
existing land oligopoly did not violate the public use requirement. Haw. Housing Auth. v. 
Midkiff, 467 U.S. 229, 231-34 (1984). 

26 Id. at 241. 
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Keio follows this pattern of deference to legislative determina
tions of public purpose. In Keio, the City of New London approved a 
major development project in the hopes of revitalizing, the city and 
reversing "[d]ecades of economic decline."27 The planned develop
ment included a waterfront hotel, an urban village and commercial. 
area, a museum, and a substantial research and office facility for 
Pfizer Inc., a pharmaceutical company, that city planners hoped would 
create jobs and business.28 While the city was able to acquire most of 
the property it needed for the project on the private market, several 
homeowners refus~d to sell.29 When the city agency initiated cond.em
nation proceedings, the: homeowners brought suit, claiming that the 
development project was not a valid public purpose and thus violated 
the Fifth Amendment.30 

The Court upheld the legislature's determination that the taking 
served a valid public purpose, in keepmg with its long line of "public 
use jurisprudence [that] has wisely eschewed rigid formulas and intru
sive scrutiny in favor of affording legislatures broad latitude in cleter
mining what public needs justify the use of the takings power'."31 Th~ 
Court found that "[p ]romoting economic development is a traditional 
and long accepted function of government," and that "[t]here is.:. no 
principled way of distinguishing economic development from the 
other public purposes that we have recognized."32 The Court rejected 
the private homeowners' further contention that the New London 
redevelopment project served a purely private purpose because much 
of the taken property would be transferred to a private development 
corporation that stood to benefit from the project.33 The Court rea
soned that "the government's pursuit of a public purpose will often 
benefit individual private parties"34-that is, the city's goal of eco
nomic develqpment was no less legitimate simply because a private 
party also stood to gain from the redevelopmep.t project. After Keio, 
it seems· that the Public Use Clause imposes few limits on the use of 
eminent domain so long as the legislature deems that a given use 
ser:ves a public purpose.35 

Tl Kelo v. City of New London, 545 U.S. 469, 473 (2005). 
28 Id. at 474. 
29 Id. at 475. 
30 Id. 
31 Id. at 483. 
32 Id. at 484. 
33 Id. at 485-86. 
34 Id. 
35 Justice Stevens, writing for the majority in Kela, emphasized the "comprehensive 

character of the [city's economic development] plan [and] the thorough deliberation that 
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B. Just Compensation 

The second limitation imposed by the Takings Clause is that pri
vate property owners must receive "just compensation" when their 
property is taken. Courts have generally described the compensation 
requirement as driven by fairness: The compensation requirement is 
meant to "bar Government from forcing some people alone to bear 
public burdens which, in all fairness and justice, should be borne by 
the public as a whole. "36 Many commentators, on the other hand, 
have framed the compensation requirement in efficiency terms: By 
forcing the government to pay for_the property it takes, the govern
ment will internalize the cost and will only take when the benefits 
outweigh the costs. 37 

The Takings Clause clearly requires compensation for taking_s but 
leaves unanswered the question of what amount of compensation is 
required. Courts have generally found that the fair market value of 
the taken property is the appropriate measure of compensation.38 

Both courts and commentators have frequently noted that fair market 
value is often incomplete compensation because it leaves some costs 
to be borne by the property owner, such as consequential damages 
and the additional subjective value the owner may attach to her prop
erty.39 The Court has characterized the costs imposed by incomplete 

preceded its adoption .... " Id. at 484. It is possible that some comprehensive rede_velop
ment plan is a prerequisite to constitutional condemnations for economic development. 

36 Armstrong v. United States, 364 U.S. 40, 49 (1960). 
37 See RICHARD A. POSNER, EcoNOMIC ANALYSIS OF LAW 57 (6th ed. 2003) 

(explaining how compensation requirement affects government "incentives to take prop
erty); Daryl J.-Levinson, Making Government Pay: Markets, Politics, and the Allocation of 
Constitutional Costs, 67 U. Cm. L. REv. 345,349 (2000) (describing efficiency rationale for 
Takings Clause). 

38 E.g., United States v. 564.54 Acres of Land, 441 U.S. 506,511 (1979) (awarding fair 
market value of condemned property even though payment fell substantially below 
replacement value); United States v. Miller, 317 U.S. 369, 374 (1943) (describing fair 
market value as "what a willing buyer would pay in cash to a willing seller"). Other mea
sures may be appropriate, however, if market value is too difficult to ascertain or would 
result in "manifest injustice" to the owner or the public. 564.54 Acres of Land, 441 U:S. at 
512 (citing United States v. Commodities Trading Corp., 339·US. 121, 123 (1950)). 

39 See-564.54 Acres of Land, 441 U.S. at 511 ("Although the market-value standard is a 
useful and generally sufficient tool for ascertaining the compensation required to make the 
owner whole, .the Court has acknowledged that such an award does not .necessarily com
pensate for all values an owner may derive from his property."); Coniston Corp. v. Vill. of 
Hoffman Estates, 844 F.2d 461, 464 (7th Cir. 1988) ("Compensation in the constitutional 
sense is ... not full compensation, for market value is not the value that every owner of 
property attaches to his property but merely the value that the marginal owner attaches to 
his property."); Thomas W. Merrill, Incomplete Compensation for Takings, 11 N.Y.U-. 
ENVTL. L.J. 110, 111 (2002) (describing constitutionally required compensation as 
incomplete). 
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compensation as "part of the burden of common citizenship"40-

complete compensation is not required because all property owners 
bear the risk of having these costs imposed on them.41 

In sum, the public use limitation does not significantly restrict the 
purposes for which government may take private property, and the 
compensation requirement is satisfied even if some residual costs are 
borne by the property owner. These constitutional requirements, 
however, are a floor, not a ceiling; states may further restrict the pur
poses for which property may be taken and/or require greater com
pensation for takings.4:z 

II 
EMINENT DOMAIN FOR DEVELOPMENT AND THE 

PROBLEM OF LAND ASSEMBLY 

States have broad latitude within the constitutional requirements 
discussed above to fashion rules on eminent domain for develop
ment.43 The main ways that a state could restrict the use of eminent 
domain for development are to narrow the definition of public use, 

40 Kimball Laundry Co. v. United States, 338 U.S. 1, 5 (1949). 
41 See id. (residual costs imposed by incomplete compensation are acceptable "[i]n 

view ... of the liability of all property to condemnation for the common good"). Some 
commentators have also suggested that incomplete compensation is itself desirable for 
various reasons. See, e.g., Abraham Bell, Not Just Compensation, 13 J. CoNTEMP. LEGAL 
IssuEs 29, 32-33 (2003) (discussing how incomplete compensatioJJ. mitigates moral hazard 
problem-Le., full compensation creates socially undesirable incentives for owners to over
invest in developing their property); Merrill, supra note 39, at 131-33 (describing private 
incentive problems created by full compensation for regulatory takings); infra note 69 and 
accompanying text (discussing reasons why .incomplete compensation could be desirable). 

42 Kelo v. City of New London, 545 U.S. 469, 489 (2005). 
43 The constitutional requirements discussed in Part I, supra, apply to all takings. The 

development projects at issue in this Note are just one of many types of projects for which 
governments may choose to exercise their eminent domain power. As already discussed, 
governments may condemn property so long as it is intended for "public use." See supra 
Part I.A. This includes property that will literally be used and owned by the public-for 
example, condemnations to accommodate expansions to a publicly-owned commuter rail 
system. There are also many other.instances in which governments will condemn land on 
behalf of private parties, claiming that the project furthers a public purpose. For example, 
governments can condemn land on behalf of a private telecommunications company so 
that it may install a receiver and transmitter station. Williams v. Hyrum Gibbons & Sons 
Co., 602 P.2d 684, 687 (Utah 1979) (finding that services provided by privately-owned 
receiver and transmitter station constitute "public use"'and allowing exercise of eminent 
domain to facilitate station's construction). 

While the arguments for- and against the use of eminent domain may vary depending 
on the type of project, there is often a great deal of overlap. See Thomas W. Merrill, The 
Economics of Public Use, 72 CORNELL L. REV. 61 (1986) (suggesting theory of eminent 
domain in which merits of takings are judged not by type of project involved but, instead, 
by evaluating whether eminent domain is most efficient means for furthering project). This 
Note focuses only on arguments relevant to the use of eminent domain for development 
projects. 

0 

0 

0 



0 

0 

0 

\lscrvcr051productn\N\NYU\82-l\NYU104.txt unknown Seq: 9 13-MAR-07 13:39 

April 2007] REJECTING BLIGHT 185 

increase the measure of compensation, or provide more extensive pro
cedures.44 Deciding whether these restrictions on eminent domain· are 
desirable, however, is a complicated question. There are good reasons 
for states to restrict their eminent domain power, as many of them are 
now doing. There are also good reasons to use eminent domain for 
development projects. 

At bottom, deciding when to allow governments to exercise the 
power of eminent domain for. development, and how much to com
pensate when they do, involves balancing the interests of the commu
nity against the interests of the individual. Development projects may 
offer a number of important benefits to the community.45 If the. use of 
eminent domain makes these projects more feasible,46 then it is in the 
interests of the community to allow its use for development. 

44 Restricting the definition of "public use" so that development projects are not 
included clearly disallows the use of eminent domain for such purposes. By requiring the 
government to pay more for the property it talces, increasing compensation directly raises 
the (financial) cost of eminent domain and may therefore limit its use. Enhancing proce
dural requirements may also increase the cost of eminent domain by requiring additional 
investment of time and administrative resources. These and other restrictions on the us~ of 
eminent domain for development are discussed in greater detail in Part II.B, infra. 

45 Benefits of development projects include job creation and economic growth
reasons offered by supporters of the development project at issue in Keio. 545 U.S. at 
472-74. For a city with hi_gh unemployment and a dwindling population, tlie prospect of 
new jobs and economic growili may be quite compelling. See id. ("INew London's] unem
ployment rate was nearly double that of the State, and its population of just under 24,000 
residents was at its lowest since 1920."). These economic benefits can cause the land abut
ting the assembly project to appreciate in value. See Michael Py.. Heller & Roderick M. 
Hills, Jr., LADs and the Art ofLanq Assembly 11 (Oct. 2005) (unpublished manuscript, on 
file with New York University Law Review) (describing apparent injustice when owners of 
land abutting project see their land values increase, while condemnees·do not share in such 
gains). In addition to economic growth, development projects may benefit the community 
by making tlie city more attractive and by creating recreation and leisure opportunities. 
Kela, 545 U.S. at 474-75. 

Fmally, promoting these development projects in already-populated urban areas, 
rather than distant undeveloped suburbs, may benefit the community by preventing many 
of the problems associated with suburban sprawl. These problems include increased traffic 
and decreased availability in agricultural land, RoBERT H. FREILICH, FROM SPRAWL TO 
SMART GROWTH 28-29 (1999); increases in the per-capita cost of roads, public facilities, 
and services, id. at 24-27; and other environmental harms such as the destruction of wild
life habitat, wetlands, and other environmentally sensitive areas, id. at 28-29. For a further 
discussion of fuese and other problems with sprawl, see generally FREILICH, supra, at 
21-29, and Henry R. Richmond, Sprawl and Its Enemies: Why the Enemies are Losing, 34 
CoNN. L. R:Ev. 539, 563-75 (2002). For a discussion of the tools used to control sprawl and 
their economic and legal implications, see generally Robert C. Ellickson, Suburban Growth 
Controls: An Economic and Legal Analysis, 86 YALE L.J. 385 (197~)-

46 Eminent domain may make development projects more feasible because it allows 
the government to bypass fue bargaining problems that may arise in attempts to assemble 
land for development projects. This problem of "holdouts" is discussed in notes 49-58, 
infra, and accompanying text. 
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On the other hand, prohibiting the use of eminent domain for 
development may be in the best interests of the individual property 
ownerwhose land is taken. If use of eminent domain is allowed, she is 
harmed because she is forced to sell her property at a lower price than 
she would choose: If the owner had been willing to sell her property 
for.the amount of compensation that she would receive through a con
demnation proceeding, then presumably the government would have 
been able to acquire her property through the private rriarket.47 

Additionally, the owner may be harmed because she loses some of her 
individual autonomy, as she must relinquish her control over whether 
her property is sold and h.ow it is used.48 

What is the appropriate balance between the interests of the com
munity in seeing that beneficial projects are realized and the interests 
of individual landowners in controlling whether and at what price to 
sell their property? As certain assumptions (for example, that individ
uals are not behaving strategically, or that the government behaves 
like a rational economic actor) are relaxed, this balancing becomes 
very complicated. 

In the following two sections, this Note first discusses the reasons 
why it may or may not be desirable to give governments broad lati
tude to exercise eminent domain for development projects, then 
addresses some of the possible reforms to eminent domain law that 
are. shaped by these and other concerns. 

A. Holdouts and Holdins 

Eminent domain facilitates development projects by overcoming 
the bargaining problems that may arise in attempts to assemble land.49 

As a result, it is often employed to acquire multiple, contiguous, 
privately-owned parcels of land.50 One reason (hat eminent domain is 
so frequently used for these assembly projects-including urban 

47 This assumes that the individual property owner is not acting strategically and 
demanding a higher price for her property because she knows that her particular parcel is 
needed to assemble a tract of land. See infra notes 49-58 and accompanying text. 

48 See infra note 62 and accompanying text (discussing how property takings affect indi
vidual autonomy). 

49 See PosN~R, supra note 37, at 55 (discussing holdout problem). 
so According to two studies, in the last half century over sixty percent of eminent 

domain cases contested in state or federal appellate court~ involved the use of eminent 
domain to assemble large tracts of land from a number of individual landowners. See 
Merrill, supra note 43, at 98 (surveying cases from 1954 through 1985); Corey·J. Wilk, The 
Struggle·over the Public Use Clause: Survey of Holdings and Trends, 1986-2003, 39 REAL 

PROP. PROB. & TR. J. 251, 262 (2004) (surveying cases from 1986 through.2003). These 
studies used a definition of "assembly" that includes urban renewal projects as well as 
other assembly projects such as public highways or dams. Merrill, supra note 43, at 98; 
Wilk, supra, at 262. Thus, the results of these studies cannot be used to accurately deter-
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renewal and development projects-is to avoid the possibility of 
"holdouts," or strategic behavior· on the part of the individual fand
owner.51 If a landowner realizes that a buyer must acquire her partic
ular· parcel of land to assemble a -contiguous tract for a development 
project, she might strategically refuse to sell in an attempt to (;!Xtract a 
higher price from the buyer-in other words, she might hold out. 
Without the power of errtj.nent domain, the buyer must either accept 
the landowner's demands for a higher price or choose not to acquire 
the property.52 If the buyer may exercise the power of eminent 
domain, however, then she may force the transfer of the property at 
market price.53 Eminent domain thus allows the government to 
bypass the holdout problems that may thwart private attempts to 
assemble land. 

The holdout problem is not insurmountable without the use of 
eminent domain-assembling land on the private market is certainly 
possible.54 While assembling land on the private market is possible, 
however, it can often be very expensive: For example, in one project 
from the 1970s, assembling one block in Manhattan cost forty million 
dollars, which, at the time, was the most ever paid for one block in the 
city.55 While assembly costs are not invariably astronomical, they may 
be high enough to preyent some beneficial projects from going for
ward.56 If assembling land in already-developed areas is too costly, 

mine what portion of assembly takings are for development projects such as those at issue 
in Berman and Kela. 

51 See PosNER, supra note 37, at 55, 61 (explaining how high transactions costs and 
bilateral monopolies can cripple negotiations with holdouts); Merrill, supra note 43, at 
75-76 (same). 

52 Holding out is possible only when the seller is protected by what Guido Calabresi 
and A. Douglas Melamed define as a "property rule," where the seller has the right to 
refuse to sell, because the buyer must have the consent of the seller to acquire the prop
erty. Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Ina
lienability: One View of the Cathedral, 85 HARV. L. REv. 1089, 1092 (1972). 

53 In these cases, the seller is only protected 1:iy what Calabresi and Melamed define as 
a "liability rule," where the seller can be forced to transfer the property in exchange for a 
sum arrived at based on objective criteria. Id.; see also supra notes 38-41 and accompa
nying text (noting that measure of compe11sation for property taken by eminent domain is 
fair market value). 

54 At least one commentator has argued that there is no evidence to support the con
tention that employing eminent domain is more efficient than assembling land on the pri
vate market. Patricia Munch, An Economic Analysis of Eminent Domain, 84 J. PoL. 
EcoN. 473, 475 (1976). 

55 Peter Hellman, How They Assembled the Most Expensive.Block in New York's His0 

tory, NEW YoRK, Feb. 25, 1974, at 30, 37, reprinted in ROBERT C. ELLICKSON & VICKI L. 
BEEN, LAND UsE CONTROLS 846, 853 (3d ed. 2005). 

56 Assuming that governments are rational economic actors, then as the price of a ben
efi\:ial project increases, it may no longer be worth the cost and will not be undertaken. 
See Michelman, supra note 14, at 1218 (arguing that government will not proceed with 
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developers _may choose to build further outward in' the suburbs, con
tributing to urban sprawl.57 If these d~velopment projects benefit the 
community58 and if the use of eminent domain overcomes individual 
strategic behavior that threatens to thwart them, then the argumei;it 
for allowing the use of eminent domain for development projects is 
relatively strong and straightforward. 

There are, however, also good reasons to restrict the govern
ment's exercise of eminent domain for development. First, a reluctant 
seller may not be a holdout but rather a "holdin."59 That is, she may 
refuse to sell not because she is behaving strategically, but because she 
subjectively values her property at a higher price than the market 
value. This gap between the owner's subjective value and the market 
value may cause a reluctant seller to refuse to sell because the price is 
too· low. If a reluctant seller is a holdin rather than ·a holdout, then 
eminent domain may harm her by not compensating her for the full 
value she places ·on her property;60 it may- also distort the perceived 
efficiency of a project because the cost of acquiring a holdin's prop
erty through eminent domain reflects only part of the value that the 
property owner loses when her property is taken:61 

projects-where costs outweigh benefits). But see infra notes 68-70 and accompanying text 
(arguing that governments do not behave like rational ·econqmic actors). 

51 See_ Terry Pristin, Developers Can't Imagine a World Without Eminent Domain, N.Y. 
TIMES, Jan. 18, 2006, at C5 (noting that eminent domain may be "a critical weapon in 
fighting sprawl"). For a discussion of.problems caused by urban sprawl, see supra note 45. 

58 See supra note 45 (describing benefits of development projects). 
59 See Gideon Parchomovsky & Peter Siegelman, Selling Mayberry: Communities and • 

Individuals in Law and Economics, 92 CAL. L. REv. 75, 83, 128-29 (2004) (distingujshing 
"holdins" from "holdouts"). The subjective value an owner derives from her property may 
be highly idiosyncratic, or it may be of a type that governments want to encourage-for 
example, the subjective value a property owner derives from being part of a community. 
See id. ·at 142 (differentiating idiosyncratic valuation from value of community and sug
gesting that government compensate for loss of community. in takings cases). 

60 As discussed in notes 38-41, supra, and the accompanying text, courfs have generally 
found that the Takings Clause only requires compensation equal to the fair market value of 
property. In addition to the subjective value that the owner may lose if compensation is 
limited to market value, she also· loses the opportunity to bargain for some of the surplus 
created by the assembly project-an opportunity slie would have on the private market. 
Heller & Hills, supra note 45, at 10-11. 

61 ~ee Parchomovsky & Siegelman, supra note 59, at 84, 136-37 (noting that govern
ment's failure to compensate for subjective value of community may lead to approval of 
inefficient projects). Requiring the government to compensate for subjective value would 
solve this problem; however, distinguishing holdouts from holdins is difficult because if the. 
owners will be compensated for their subjective value then they have an incentive to inflate 
their claimed subjective value. See Ian Ayres & Eric Talley, Salamonie Bargaining: 
Dividing a Legal Entitlement to Facilitate Coasean Trade, 104 YALE L.J. 1027, 1030 (1995) 
( describing how bargainers have incentive to overstate their private valuations). It may be 
possible to create incentives for owners to reveal their "true" subjective valuations, for 
example by requiring that owners self-value their. property for purposes of compensation 
and for purposes of property tax. See infra note 75 and accompanying text. However, 
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A second cost of eminent domain is the loss of autonomy individ
uals may feel due to their lack of control over their property.62 Nor
mative beliefs may play a role here: Individuals and/or a community 
may simply feel that the government should not be able to take their 
property for certain reasons (such as economic development), regard
less of whether subjective value is compensated.63 

In sum, allowing government to exercis~ its power of eminent 
domain· for development may be desirable for projects that actually 
benefit the community; without eminent domain, bargaining problems 
caused by strategic holdouts may prevent the projects from going for
ward, leaving. the community worse off than it would have ·been haci 
the project been realized. Restricting the government'·s use of emi
nent domain, however, may protect both individuals who value their 
property highly and community values of autonomy and dignity in 
property ownership. Deciding how much weight to give e~ch of these 
competing considerations in determining when eminent domain 
should be used is no easy task, as evidenced by the multitude of solu
tions proposed by commentators.64 

B. Restricting the Use of Eminent Domain for Development 

As discussed above, there are reasons to give government broad 
latitude to exercise its eminent d6niain power for development and 
reasons to restrict it. If a state decides that some restrictions on the 
use of eminent domain are desirable, then there are many types of 
restrictions from which to choose. Some restrictions would limit when 
or what types of property the government should be allowed to take; 
others focus on structuring compensation so that the government will 
take at an efficient level. Each of these proposed restrictions is 
animated by a different set of concerns, and each strikes a different 
balance between allowing the use of eminent domain for projects that 

governments and/or communities may not have an equal interest in compensating for all 
types of subjective value. Perhaps taxpayers should.not have to compensate an owner for 
the large subjective value she -places on an old building that has been in the family for 
years-one that she no longer occupies and is now run down and below code. Simply 
requiring the government to compensate property owners for the "full" value of their 
property, then, may not be the best solution. 

62 See Lee Anne Fennell, Taking Eminent Domain Apart, 2004 MICH. ST. L. REv. 957, 
966-67 ("[T]here is arguably a deeper value associated with autonomy that is different in 
kind [from other uncompensated losses] .... "). 

63 See Nicole Stelle Garnett, The Neglected Political Economy of Eminent Domain, 105 
MICH. L. REv. 101, 148 (2006) (arguing that increased compensation may not make up for 
"dignitary harms" caused by takings). 

64 See infra Part II.B. 
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benefit the community and restricting it in order to protect 
individuals. 

One -way to curtail the govern,ment's use of eminent domain is to 
require increased compensation for takings, on the ·theory that 
increasing the price government must pay for land will cause the gov
ernment to take land less frequently.65 In particular, states could 
require increased compensation for particular types of takings that 
they find objectionable, so as to discourage (without flatly prohib
iting) these types of takings. For example, states could require 
increased compensation for takings related to development projects 
or for_ other exercises of eminent domain where the "public purpose" 
of the taking is deemed to be less worthwhile. This might deter those 
projects thought to have less beneficial effects.66 Alternatively, as an 
attempt to distribute the burden imposed by eminent domain more 
fairly across neighborhoods, states concerned with distributive justice 
could requi:r:e increased compensation for the ex:ercise of eminent 
domain in low-income areas.67 

Increased c9mpensation, however, may not serve as a ·check on 
eminent domain because governments do not necessadly behave like 
rational economic actors: While rational econo·mic actors respond to 
financial incentives, government actors respond primarily to political 
incentives.68 Forcing the government to provide <;:ompensation for the 
property it take~, then, does not necessarily force the government to 
internalize the costs of the project.69 If governments respond prima
rily: to political incentives rather than financial incentives, then 

65 See,, e.g., Abraham Bell & Gideon Parchomovsky, A Theory bf Property, 90 
CORNELL L. REV. 531, 605 n.386 (2005) (illustrating this point by highlighting that South 
Carolina government was initially willing to force individual property owner to preserve 
beachfront property, but ·was unwilling to preserve property when forced tci. bear cost 
itself). • 

66 See James E. Krier & Christopher Serkin, Public Ruses, 1004 MICH. ST. L. REV. 859, 
866-68 (suggesting that compensation be varied depending on extent of public benefit). 

67 For an exchange on the topic of progressive col!lpensation, see Hanoch Dagan, Tak
ings and Distributive Justice, 85 VA. L. REV. 741 (1999), proposing a progressive compensa
tion rule; Glynn S. Lunney, Jr., Takings, Efficiency, and Distributive Justice: A Response to 
Professor JJ.agan, 99 MICH. L. REv. 157 (2000), responding to Dagan and rejecting Dagan's 
progressive compensation rule; and Hanoch Dagan, Just Compensation, Incentives, and 
Social Meanings, 99 M1cH. L. REv. 134 (2000), defending his progressive compensation 
proposal against Lunney's criticisms. 

68 Levinson, supra note 37, at 354-57. . 
69 One consequence of_ this disconnect between financial and political costs is· that polit

ical costs may be minimized by compensating property owners (at the expense of disorga
nized, diffuse taxpayers) to mitigate the political costs of those development prqjects that 
primarily benefit an organized interest group. Therefore, requiring governments to com
pensate for takings may not create incentives for governments to take only for efficient or 
beneficial projects; instead, projects that do not actually benefit the community may be 
implemented at the community's expense. See id. at 375-77 (explaining, using interest 
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increased compensation may not actually curtail the use of eminent 
domain. Increased compensation may also create undesirable incen
tives for landowners by encouraging them to overinvest in developing 
their property.70 

In response to these and other concerns, it has been argued that 
legislative restrictions should be imposed on the definition of "public 
use," limiting the government's power of eminent domain to certain 
types of projects.71 While increasing the amount of compensation 
arguably deters, but does not prohibit, certain types of takings, a legis
lative determination that a ·certain type of project does not serve a 
public use completely forecloses the use of eminent domain. 

Adjusting levels of compensation or restricting what types of 
projects constitute a public use are not the only tools available to 
states establishing eminent domain rules: They could develop creative 
mechanisms for the use of eminent domain generally, or specifically 
for development projects. For example, instead of restricting the 
types of projects for which eminent domain is available, states could 
disallow the taking of certain types of property-such as property that 
is particularly important to an individual's sense of personhood.72 Or, 
in situations that pose environmental justice73 concerns, communities 
could be given veto power over proposed exercises of eminent domain 

group analysis, why it may be in governments' political interests to engage in economically 
inefficient takings even if compensation is paid). 

This implies that it may actually be desirable to undercompensate property owners. 
The property owners whose land will be taken may be the only concentrated group that 
will have a strong incentive to oppose the project. If the property owners do not wish to 
sell, they may provide political pressure against the project, pressure that the diffuse and 
unorganized taxpayers will not. Undercompensating property owners, then, may be an 
essential part of the political equation: If holdins are fully compensated, they may no 
longer have as strong an incentive to oppose the project (though they might still object on 
autonomy grounds), in which case there will be no organized, interested group to balance 
out the political pressure for the project from the project's beneficiaries. Opposition from 
property owners balances the politi~al equation, making it more likely that only projects 
that actually do benefit a larger portion of the community will go forward. See id. (sug
gesting that undercompensation may deter inefficient taking). 

70 Louis Kaplow, An Economic Analysis of Legal Transitions, 99 HARV. L. REv. 509, 
528-31 (1986). 

71 E.g., Garnett, supra note 63, at 137, 149 (advocating "substantive restrictions on emi
nent domain"). 

72 Margaret Jane Radin, The Liberal Conception of Property:· Cross Currents in the 
Jurisprudence of Takings, 88 CoLUM. L. REV. 1667, 1687 (1988); Margaret Jane Radin, 
Property and Personhood, 34 STAN. L. REv. 957, 1005 (1982). 

73 The environmental justice movement is concerned with the disproportionate envi
ronmental burden borne by minority and low-income areas-for example, the dispropor
tionate siting of hazardous waste disposal sites that may cause cancer and other adverse 
health effects in minority and low-income neighborhoods poses environmental justice con
cerns. See generally Craig Anthony Arnold, Planning Milagros: Environmental Justice and 
Land Use Regulation, 76 DENV. U. L. REV. 1 (1998); Vicki Been, What's Fairness Got To 
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for development.74 If states want to compensate for subjective value 
without giving owners incentives to inflate tµeir valuations, states 
could let owners self-determine the value of their property for the 
purposes of compensation in the event of a taking and for the pur
poses of property tax, or could require that the owner be willing to sell 
to ~my willing buyer at the price that the owner self-determines.75 If 
states want to allow landowners to bargain for some of the increase in 
property values generated by the assembly project, then states could 
require that developers bargain with the group of landowners whose 
property they hope to purchase. This allows various groups ·of land
owners to negotiate with developers for the ·best possible price for 
their assembled land and gives a majority of the community thy power 
to sell their assembled land to the developers-exercising the power 
of eminent domain over reluctant members if necessary.76 

The above proposals do not exhaust the ways in which states 
could choose to reform their eminent domain laws. Concluding which 
restrictions, compensation requirements, or other rules on the use of 
eminent domain produce the fairest overall scheme or best incentives 
is well beyond the scope of this Note. It seems clear, however, that 
there is no single right answer to the question of which rules regarding_ 
the use of eminent domain are best. This being the case, it seems 
particularly appropriate to allow local governments to develop indi
vidualized rules concerning the use of eminent domain, reflecting each 
state's preferences regarding these competing considerations. If par
ticular rules turn out to have unintended consequences, or if public 
opinion shifts from supporting greater protection for property owners 
to greater support for development projects, these rules can be 
changed through state political processes. 

III 
PROBLEMS WITH A BLIGHT RESTRICTION 

The first two Parts of this Note haye discussed the constitutional 
requirements imposed by the Takings Clause77 and the use of eminent 

Do With It? Environmental Justice and the Siting Of Locally Undesirable Land Uses, 78 
CORNELL J.,. REV. 1001 (1993). 

14 See Rachel D. Godsil, Viewing the Cathedral from Behind the Color Line: Prop'erty 
Rules, Liability Rules, and Environmental Racism, 53 EMORY L.J. 1807, 1875-78 (2004) 
(proposing "Residents' Choice Rule" to give disadvantaged communities greater control 
over local land use). 

15 See Lee Anne Fennell, Revealing Options, 118 HARV. L. REv. 1399, 1401 (2005) 
(proposing self-assessed valuation mechanism for regulatory takings). 

76 Heller & Hills, supra note 45 (proposing such bargaining system to replace tradi
tional eminent domain where assembly of fragmented land is at issue). 

17 See supra Part I. 
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domain for development.78 This Part criticizes one particular type of 
state reform to eminent domain law: state laws that restrict the use of 
eminent domain for development to blighted areas:79 The first section 
of this Part discusses the state legislative responses to Kela and cate
gorizes the blight restrictions that states are considering or have 
passed. The second section argues that these restrictions disadvantage 
low-income and minority communities by distorting the political pro
cess by which rules on eminent domain for development are 
established. 

A. State Legislative Responses to Kela 

Doctrinally, the Court's decision in Kelo was unsurprising;80 

nonetheless, the decision provoked fierce public opposition·.81 It is 
hard to say exactly why Kela provoked such a strong public reaction 
where previous takings cases did not;82 whatever the reasons behind 
the strong public opposition to Kela, it has served as a catalyst for 
eminent domain reform at the state level. 

After the Supreme Court announced its opinion in Kelo, many 
states raced to reform their eminent domain laws. Texas, Delaware, 
and Alabama passed reforms within weeks of the Kela opinion, and 
Ohio immediately declared a moratorium on the use of eminent 
domain for development until the end of 2006.83 At one point there 
were no less than six proposed laws, five constitutional amendments, 
and several citizen initiatives on eminent domain reform before the 
California legislature.84 A year later, the momentum to reform emi
nent domain continued: Dozens of states have passed reforms to their 

78 See supra Part II. 
79 See, e.g., infra note 87; see also Bd. of County Comm'rs v. Lowery, 136 P.3d 639, 

646-47 nn.11 & 13 (Okla. 2006) (interpreting Public Use Clause narrowly to prohibit use or 
eminent domain for economic development except for blighted areas). 

80 See supra Part I.A ( discussing Kela v. City of New London, 545 U.S. 469 (2005), and 
precedent). 

81 See, e.g., Judy Coleman, The Powers of a Few, the Anger of the Many, WASH. PosT, 
Oct. 9, 2005, at B2 (reporting that Keio provoked "firestorm of public resentment"); United 
States: Hands Off Our Homes; Property Rights and Eminent Domain, THE ECONOMIST, 

Aug. 20, 2005, at 34 ( discussing "fierce backlash" to Keio). While many of the reactions to 
Kela have been negative, there has been some support for the decision as well. See Diane 
Cardwell, Bloomberg Says Power to Seize Private Land is Vital to Cities, N.Y. TIMES, May 
3, 2006, at Bl (describing New York City Mayor Bloomberg's support for eminent domain 
use for development). 

82 See Heller & Hills, supra note 45, at 1 ("Rarely do people express outrage when a 
court says: we respect you and you may as you see fit. Yet this is precisely the political and 
editorial reaction to [Kela]."). 

83 John M. Broder, States Curbing Right to Seize Private Homes, N.Y. TIMES, Feb. 21, 
2006, at Al. 

s:i Id. 
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eminent domain laws, and others are close, with bills awaiting final 
legislative or gubernatorial approval.85 

Most states that have proposed or passed legislative reforms have 
focused primarily on tightening their definition of "public use" to 
exclude development projects. o:t projects aimed at increasing tax rev
enue.86 Much of this legislation, however, explicitly does not apply to 

85 See Castle Coalition, Legislative Action Since Keio, http://www.castlecoalition.org/ 
pdf/publications/state-summary-publication.pdf (last visited Nov. 16, 2006) (summarizing 
passed and pending state eminent domain legislation); Castle Coalition, State Legislative 
Actions, http://www.castlecoalition.org/legislation/index.html (follow "On Printable List" 
hyperlink under "Passed Legislation") (last visited Nov. 16, 2006) (same). 

Some of these state reforms seem to be knee-jerk reactions to Keio rather than care
fully reasoned decisions about the use of eminent domain. The Rhode Island House and 
Senate, for example, have both adopted bills urging the United States Congress to amend 
the U.S. Constitution to prevent Keio-like takings. H. Res. 6636, 2005 Gen. Assem., Jan. 
Sess. (R.I. 2005); S. Res. 1237, 2005 Gen. Assem., Jan. Sess. (R.I. 2005). While these bills 
effectively express the Rhode Island legislators' disapproval of Keio, proposing an amend
ment to the U.S. Constitution is probably the least feasible path Rhode Island could 
choose to restrict the use of eminent domain for economic development. 

On the other end of the spectrum, Kentucky's legislation prevents the use of eminent 
domain for anything except actual, physical use and ownership by the public. Act of Mar. 
28, 2006, ch. 73, 2006 Ky. Acts 162, 162 (codified at KY. REv. STAT. ANN. § 416.675 
(LexisNexis Supp. 2006)). Kentucky's law rejects the "public purpose" reading of the 
Public Use Clause that has been established in Supreme Court jurisprudence for over a 
century; see Fallbrook Irrigation Dist. v. Bradley, 164 U.S. 112, 158-64 (1896) (holding tl,iat 
public use requirement is satisfied if taking serves a public purpose), and radically curtails 
the state's power of eminent domain. 

A few of the strictest state restrictions on eminent domain already have exceptions 
carve~ out of them. for specific projects. Texas, for example, has prohibited the use of 
eminent domain for development projects, except for condemnations ne,eded to build a 
new stadium for the Dallas Cowboys. See TEX. Gov'T CoDE ANN. § 2206.001 (Vernon 
Supp. 2006) (prohibiting use of eminent domain for economic development but .listing 
exceptions including "a sports and comn;mnity venue project approved by voters at an elec
tion held on or before December 1, 2005"); Texas Voters Approve Stadium Referendum·, 
USA TODAY, Nov. 3, 2004, at Cl (noting voter approval of construction of new stadium for 
Dallas Cowboys). Fully prohibiting the use of eminent domain for redevelopment but 
carving.out one or two specific exceptions is, at best, a short-term solution. If ther.e are 
currently projects that states feel require the use of eminent domain (even in the face of 
the intense post-Kela public opposition to its use), there probably will be more in the 
future; better to sort out now, in general terms, when and how eminent domain may be 
used, than to only make allo~ances for projects on the immediate horizon. 

86 See, e.g., Act effective Aug. 3, 2005, No. 313, 2005 Ala. Laws 643, 645-46 ( codified as 
amended at ALA. CODE § 18-lB-2 (LexisNexis Supp. 2006)) (disallowing condemnation 
for development, except for blighted areas); Act of June 6, 2006, ch. 349, 2006 Colo_. Sess. 
Laws 1749, 1749 (codified as amended at Cow. REV. STAT.§ 38-1-101 (2006)) (disallowing 
condemnation for economic enhancement or increasing tax revenue); Landowner's Bill of 
Rights and Private Property. Protection Act, No. 444, 2006 Ga. Laws 39, 41 (codified as 
amended at GA. CoDE ANN.§ 22-1-1 (Supp. 2006)) (disallowing condemnation by transfer 
to private entity for economic development); Act effective Aug. 23, 2006, ch. 579, 2005 Me. 
Laws 1561, 1561 (codified at ME. REV. STAT. ANN. tit. 1, § 816 (Supp. 2006)) (disallowing 
condeqmation for economic enhancement or primarily for increasing tax revenue); Act of 
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blighted areas87-in other words, eminent domain is only allowed for 
development in blighted areas. 

The state legislation that limits the use of eminent domai~ for 
development can be grouped into three categories: (1) legislation that 
essentially prohibits the use of eminent domain for development; (2) 
legislation that does not meaningfully limit the use of eminent domain 
for development; and (3) legislation that effectively limits the use of 
eminent domain for development to specific areas. 

1. Legislation that Prohibits the Use of Eminent Domain for 
Development 

Some of the state legislation proposed or passed in the wake of 
Kela flatly prohibits the use of eminent domain for development, 
regardless of whether the property is blighted or not. For example, a 
recent Florida statute enumerates the purposes for which private 
property may be taken; development is not among them. For good 
measure, the statute then provides that "taking private property for 
the purpose of -eliminating slum or blight conditions is not a valid 
public purpose or use for which private property may be taken by 
eminent domain and does not satisfy the public-purpose requirement 
of [the Florida Constitution]."88 

Some of the legislation that ostensibly allows the use of eminent 
domain for the development of blighted areas, however, is so restric
tive that it essentially prohibits the use of eminent domain for devel
opment in these areas as well. For example, a recent Georgia act 
defines blight narrowly as property that meets at least two conditions 
from a list of possibilities and contributes to health or safety 
problems.89 The same act also enumerates what.uses count as a public 

Apr. 13, 2006, LB 924, sec. 2, 2006 Neb. Laws 341,341 (codified as amended at NEB. REv. 
STAT. § 76-710.04 (Supp. 2006)) (same). 

87 See, e.g., Act effective Aug. 3, 2005, No. 313, 2005 .Ala. Laws 643, 645-46 ( codified as 
amended at ALA. CODE§ 18-lB-2 (LexisNexis Supp. 2006)) ("[T]he ... provisions of this 
subsection [restricting takings] shall nbt apply to the exercise of the powers of eminent 
domain ... based upon a finding of blight in an area .... "); Landowner's Bill of}9ghts and 
Private Property Protection Act, No. 444, 2006 Ga. Laws 39, 41 (codified as amended at 
GA. CODE ANN.§ 22-1-1 (Supp. 2006)) (prohibiting condemnation for economic develop
ment but allowing use of eminent domain in b)ighted areas); Act effective Aug. 23, 2006, 
ch. 579, 2005 Me. Laws 1561, 1561 (codified at ME. REv. STAT. ANN. tit. 1, § 816 (West 
Supp. 2006)) (excepting blighted areas from eminent domain reforms); Act of Apr. 13, 
2006, LB 924, sec. 2, 2006 Neb. Laws 341, 341 (codified as amended at NEB. REv. STAT. 
§ 76-710.04 (Supp. 2006)) (same). But see Act of May 11, 2006, ch. 2006-11, sec. 2, 
§ 73.014, 2006 Fla. Laws 1, 4 (prohibiting use of eminent domain to remedy blight) (codi
fied as. amended FLA. STAT. § 73.014 (2006)). 

88 FLA. STAT. § 73.014 (2006). 
89 Landowner's Bill of Rights and Private Property Protection Act, GA. CODE ANN. 

§ 22-1-1 (Supp. 2006) (including following in list of condition~: uninhabitability, inade-
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use for which the power of eminent domain may be exercised and 
disallows the use of eminent domain for any other purpose.90 

Indiana's statute is .even more restrictive: A parcel must meet all of a 
long list of blighting factors to be taken for development.91 

Under these statutes, each parcel must fall within the definition 
of blight and be individually condemned. Because only distinct, 
extremely neglected parcels of land may be designated as ,blighted, 
such statutes effectively. disallow the use of eminent domain to 
assemble land for development. It seems improbable that a com
pletely uninterrupted stretch of such parcels would exist. Moreover, it 
is relatively unlikely that eminent domain will be the preferred tool 
for dealing with individual properties that cause significant negative 
externalities, since the condemnation process is lengthier and more 
costly than other ways of dealing with the problem.92 

2. Legislation that Does Not, Meaningfully Limit the Use of 
Eminent Domain for Development-Broad Definitions 
of Blight 

In contrast, some of the recently enacted state legislation that 
ostensibly limits the use of eminent domain for development to 
blighted areas contai]1s definitions of blight that are broad enough to 
reach virtually any parcel of property. Under West Virginia's statute, 
for example, an area may be considered blighted if it meets any one of 
a number of conditions including "improper subdivision or obsolete 
platting," "faulty lot layout in relation to size, adequacy, accessibility 
or usefuJness," or "deterioration of site improvement" that "substan
tially impairs or arrests the sound growth of the .community.-" An 
individual parcel may be declared blighted if one of a list of factors is 
present, including "obsolescence, inadequate provisions for ventila
tion, light, air or sanitation, high density of population and qver
crowding, [or] deterioration of site or other improvements. "93 South 
Carolina's legislature passed a. joint resolution proposing an amend
ment to the state constitution that defined blight as "lack of ventila
tion, light, and sanitary facilities, dilapidation, [or] deleterious land 
use," and ·explicitly provided that blighted property may be con-

quate ventilation, imminent hai;m to life or other property caused by natural disasters, 
Superfund identification, or sub-code status). 

90 Id. 
91 IND. CODE § 32-24-4.5-7 (Supp. 2006). 
92 David A. Dana, The Law and Expressive Meaning of Condemning the Poor After 

Keio, 8-9 (Nw. Law & Econ., Research Paper No. 917891, 2006), available at http://ssm. 
com/abstract=917891. 

93· W. VA. CODE ANN. § 16-8-3 (LexisNexis 2006). 
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demned and put to "private use."94 Under such an amendment, if a 
developer is able to negotiate with a number of land owners to 
purchase· their property through the private market, it seems likely 
that the developer would be able to acquire the parcels of any 
remaining holdouts. under these broad definitions of blight. 

State definitions of blight that predate Kelo are particularly likely 
to be so broad as to be essentially meaningless. Every state defines 
"blight" by statute, requiring a finding of at least one among a list of 
factors that constitute blight.95 These older definitions are often veri:
table laundry lists of factors that collect concepts from different ideas 
and uses of blight over the ·course of its early development,96 the mid
century urban renewal movement,97 and modern incarnations.98 

Blighting factors include everything from structural deterioration99 to 
overcrowding;100 from inadequate parking101 to. high crime rates;102 

from property tax delinquency103 to uneconomic use of land.104 In 
many states, the presence of a single blighting factor is legally suffi-

94 J. Res. 1031, Gen. Ass.em., 116th Sess. (S.C. 2005). 
95 Hudson Hayes Luce, The Meaning of Blight: A Survey of Statutory and Case Law, 

35 REAL PROP. PROB. & TR. J. 389, 394 (2000). 
96 The concept of "blight" as an urban disease grew out of the early urban planning 

movemenr. See Wendell E. Pritchett, The "Public Menace" of Blight: Urban Renewal and 
the Private Uses of Eminent Domain, 21- YALE L. & PoL'Y REv. 1, 7 (2003) (describing 
fears of slum "contagion"). As the field of urban planning developed and grew, the profes
sion developed a new discourse to descr~be the 1nner city conditions they hoped to plan out 
of existence. "Blight" was a term first used by the Chicago School of Sociology to describe 
areas that were not yet-slums but wer:e destined to decline. See id. at 16-17 (discussing 
origins of "blight" in urban development context). While planners were increasingly suc
cessful in developing the concept of blight as a serious u:rban problem, exactly what condi
tions constituted blight were never clearly defined. Some early definitions of blight were 
almost comical in their ambiguity. One Philadelphia planner, for example, helpfully 
explained that a blighted area "is a district which is not what it should be." Colin Gordon, 
Blighting the Way: Urban Renewal, Economic Development, and the Elusive Definition of 
Blight, 31 FORDHAM URB. L.J: 305, 306 (2004). 

97 See infra notes 119-23 and accompanying text (discussing urban renewal move
ment's concept of blight). 

98 As the urban renewal movement came-down from its peak, development projects 
changed but did not disappear; the focus shifted to more isolated projects with specific 
goals, including economic growth and job creation. Pritchett, supra note 96, at 48-49. 
This, too, was often justified under the rhetoric of blight, and new economic factors such as 
inefficient use of land and insufficient tax revenues were suddenly also decried as signs of 
blight. Gordon, supra note 96, at 314. 

99 N.Y. GEN. MuN. LAW § 970-c(a) (McKinney 2006). 
100 CAL. HEALTH & SAFETY CODE § 33031(b )(5) (West 2006). 
101 § 33030(c). 
102 § 3303l(b )(7). 
103 MD. CODE ANN., art. 41, § 14-805(a)(l)(iv) (LexisNexis 2003). 
104 N.Y. GEN. MuN. LAW § 970-c(a) (McKinney 2006). 
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cient to support a finding of blight.105 The determination that land 1.s 
blighted is generally inade by redevelopment agencies,106 and this 
determination is given substantial deference by the courts.107 These 
definitions are so broad that most if not all of the economic develop
ment projects allowed by Kela would already have been permissible 
based on a finding of blight. 

3. Legislation that Effectively Restricts the Use of Eminent Domain 
for Development-Narrow Definitions of Blight 

Blight has always been, and often still is, a loosely defined con
cept that is ill-suited fo serve as a meaningful check on the govern
ment's power of eminent domain. However, this objection is certainly 
surmountable: States may choose to define blight more precisely by 
statute, thereby imposing more substantial limits on the government's 
power of eminent domain. Indeed, some states are doing just that, 
passing legislation in the wake of Kela that both restricts the use of 
eminent domain for development to blighted areas and significantly 
revises their definitions of blight.108 Unlike some of the broad defini
tions of blight discussed above, these definitions of blight are narrow 
enough that only some individual parcels could reasonably be 
described as blighted. If definitions of blight are narrow enough to 
reach only some parcels, then it seems relatively unlikely that enough 
qualifying parcels will exist contiguously for land to be assembled fo;r 
development. 

Some of this legislation, however; specifically allows the taking of 
unblighted parcels in an area where some portion of the parcels are 
blighted, which makes land assembly possible. Pennsylvania's recent 
statute, for example, requires a single parcel to meet at least one of a 
number of conditions ( e.g., a public nuisance, a fire hazard, neglect 
and unimprovment) to·be declared blighted.109 However, if a majority 
of parcels in a given area are blighted under the statute, then the 
entire area-may be declared blighted and taken.110 Iowa requires that 

105 Luce, supra note 95, at 403-04. Courts and agencies, however, will usually list as 
many blighting factors as are applicable, even though only one would be sufficient. Id. 

106 Luce, supra note 95, at 407. • 
107 See Luce, supra note 95, at 409 (stating that most common standards of review for 

finding of blight are "arbitrary and capricious" and "bad faith"). 
108 E.g., Act -of July 14, 2006, H.F. 2351, sec. 2, § 6A.21-.22, 2006 Iowa Acts 1031, 

1031-32 (codified at low A CODE§ 6A.21-.22 (2007)); Act of May 19, 2006, ch. 214, sec. 2, 
§ 117.025, 2006 Minn. Laws 195, 195-96 (codified at Minn. Stat.§ 117.025 (2006)); Property 
Rights Protection Act, No. 2006-35, sec. 1, § 205, 2006 Pa. Laws 148, 151-53 (to be codified 
at 26 PA. CoNs. STAT. § 205). 

109 § 205(b), 2006 Pa. Laws at 151-53. 
110 § 205(c), 2006 Pa. Laws at 153. 
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seventy-five percent of the parc~ls in an area be blighted to take the 
entfre area,111 and Minnesota requires that at least fifty percent of the 
buildings in the area be "structurally substandard" to declare the area 
blighted.112 Unlike the statutes discussed above that essentially pro
hibit the use of eminent domain for development, 113 these bills, by 
permitting an area to be taken if some, rath~r than all, of the parcels 
fall under a narrow definition of blight, allow for the use of eminent 
domain for land assembly and development. 

B. Distorting the Political Process 

As discussed above, laws restricting the use of eminent domain to 
blighted areas fall into three categories: (;I.) legislc!tion that essentially 
prohibits the use of eminent domain for development; (2) legislation 
that does not meaningfully limit the use of eminent domain for devel
opment; and (3) legislation that effectively limits the use of eminent 
domain for development to specific areas.114 

The first of these categories-laws that effectively prohibit the 
use of eminent domain for development-does riot pose many of the 
problems that the latter two present. There are good reasons to dis
allow the use of eminent domain for development, and a state could 
easily conclude that individual property rights should take priority 
over the community's interest in development.115 

The remaining two categories of rules restricting the use of emi
nent domain for development to blighted areas, however, do raise 
serious problems because they will disadvantage low-income and 
minority neighborhoods. Both may result in the disproportionate 
taking of land from low-income and minority neighborhoods, and may 
distort the pqlitical process by which these eminent domain laws will 
be changed. 

1. Disproportionate Takings 

Some commentators have argued that "[j]ustifying emin~nt 
domairi on a finding of blight invariably "targets low-income communi-

111 low A ConE "§ 6A.22 (2007). 
112 MINN. STAT. § 117.025 (2006). 
113 See supra Part III.Al. 
114 See supra Part III.A. 
115 See supra Part II.A ( discussing arguments for and against use of eminent domain for 

development). It arguably might be simpler to explicitly disallow the use of eminent 
domain for development instead of. restricting its use to the poinrthat it is effectively disal
lowed, but this marginal additional- simplicity does not confer substantial benefits. 
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ties "116 This seems to be a particularly accurate prediction 
regarding restrictive definitions of blight, because the factors that con
stitute blight are more likely to be found in. low-income areas-for 
ex~mple, the less-valuable buildings in low-income neighborhoods are 
far i:nore likely to be "dilapidated, unsanitary, unsafe, vermin-infested 
or lacking in the facilities and equipment required by statute or an 
applicable municipal code"117 than buildings in upper- an_d middle
income neighborhoods. 

The history of blight condemnations during the urban renewal 
movement confirms that the poor will be displaced under a: blight rule. 
Blight developed as a loose concept early in the twentieth century;118 

it became the animating conceP,t behind, and the legal justification for, 
the nationwide urban renewal movement in the ensuing decades.119 

In the 1950s and.1960s, cities across the country engaged in massive 
urban renewal projects that relied heavily on the use of eminent 
domain.120 Major sections of many cities were demolished and 
rebuilt.121 Throughout its course and across the country, the urban 
renewal movement resulted in the displacement of "177,000 families 
and another 66,000 single individuals,. most of thei:n poor and most of 

116 Pristin, supra note 57 (internal quotations omitted) (quoting John D. 'Echeyerria, 
Executive Dir., Georgetown Envtl. Law and Policy Inst.); see also Dana, supra note 92, at 9 
(making similar argument). 

117 Property Rights Protection. Act, No. 2006-35, sec. 1, § 205(b )(3), 2006 Pa. Laws 148, 
152 (to be codified at 26 PA. CoNs. STAT. § 205(b)(3)). 

118 See Pritchett, supra note 96, at 16 n.59 (citing earliest references of use of term 
"blight"). 

119 The use of eminent domain for these expansive urban renewal projects was chal
lenged in many state courts as not serving a constitutionally legitimate public purpose, and 
was almost invariably upheld. See, e.g., State v, Land Clearance for Redev. Auth., 270 
S.W.2d 44, .52 (Mo. 1954) (en bane) (holding that redevelopment project constitutes valid 
public purpose); Kaskel v. Impellitteri, 115 N:.E.2d 659, 662 (N.Y. 1953) (upholding con
demnation for redevelopment of blighted area); Schenck v. City of Pittsburgh, 70 A.2d 612, 
615-16 (Pa. 1950) (upholding conde~ation for redevelopment of commercial area to ease 
traffic congestion and reduce density of buildings). The issue of whether urban renewal 
projects served a public purpose under the ;rakirigs Clause made its way to the Supreme 
Court in 1954 in Berman, by which point the urban renewal movement was in full swing 
nationwide. The Supreme Court, using the language of blight developed by the urban 
renewal movement in the preceding decades, declined tQ use the Public Use Clause to 
constrail} the national movement. Berman v. Parker, 348 U.S. 26, 35-36 (1954). 

120 The urban renewal movement began in 1949 with the passage of.new federal legisla
tion-that made substantial federal funding available for large-scale urban renewal projects, 
Housing Act of 1949, Pub. L. No. 81-171, 63 Stat. 413 (codified as amended at 42 U.S.C. 
§§ 1441-60 (2000)), and formally ended in 1974. Gordon, supra noty 96, at 313. For more 
on the urban renewal movement, see generally MARTIN ANDERSON, THE FEDERAL Buu .. 
DOZER (1967). 

121 New York provides one of thy most dramatic examples of the reshaping of a city 
through urban renewal projects: Robert Moses's aggressive develo_pment agenda reshaped 
much of New York City as we know it today, leveling many neighborhoods in the process. 
See generally ROBERT A. CARO, THE PowER BROKER (1975). 
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them black."122 Urban renewal projects did not just. temporarily dis
place low-income residents: Some projects had the effect of forcing 
low-income residents out of the city entirely if substitute low-rent 
housing could not be found.123 

Just because blight designations may have discriminated against 
or disparately impacted low-income and/or minority neighborhoods in 
the past does not necessarily mean that they will have the same impact 
under post-Keio legislation. However, the tarnished history of rede
velopment to cure blight should give policymakers pause when 
electing to limit the use of eminent domain for development to 
blighted areas. 

Even under definitions of blight that are so broad that they could 
be applied tq practically any property,124 there are reasons to believe 
that property will still be taken disproportionately from low-income 
communities for .development projects. Several· incentives are aligned 
to induce the government to develop in low-income areas. The cost of 
each location is one factor that would cause a developer to prefer one 
location over another. Whether ''costs;' are counted as financial or 
political ( or both), redeveloping low-income areas will be less costly. 
If governments respond to financial costs in deciding what property to 
take,125 then they will likely take from low-income areas because the 
land is likely to be less expensive. If governments respond to political 

122 BERNARD J. FRIEDEN & MARSHALL KAPLAN, THE POLITICS OF NEGLECT 24 (1975). 
Only 20,000 new units of low-rent housing were built during this period. Id. 

123 The blighted area that was condemned and redeveloped in Berman, for example, 
contained only 310 units of housing after redevelopment that were as affordable as the 
5900 units that had been condemned. Pritchett, supra note 96, at 46-47; see supra note 122 
and accompanying text (noting that there were only 20,000 new units of low-rent housing 
for more than 177,000 displaced). 

The potential for redevelopment in blighted areas to displace some residents remains: 
In most states, a redevelopment project that involves the condemnation of blighted land 
generally does not involve an obligation on the developer's part to redevelop the blighted 
area for similar uses. So, for example, if low-income housing is s;ondemned, states usually 
do not require that more low-income housing be built as part of the redevelopment pro
ject. But see low A CODE§ 403.22 (2002) (disallowing tax revenue division unless low and 
moderate income family housing is built in areas designated as "economic development" 
areas). In the absence of a same-use redevelopment requirement, or, perhaps, an affirma
tive obligation to provide some amount of low-income housing, a city's expansive use of. 
eminent domain to eradicate blight might function a lot like exclusionary zoning-zoning 
schemes that price low-income residents out of entire areas by zoning all lots for housing 
beyond their price range. See S. Burlington County NAACP v. Twp. of Mt. Laurel, 336 
A.2d 713, 724 (N.J. 1975) (establishing "faii: share" requirement to combat practice of 
exclusionary zoning in New Jersey); S. Burlington County NAACP v. Twp. of Mt. Laurel, 
456 A.2d 390, 460, 464 (N:J. 1983) (affirming "fair share" requirement). 

124 See s~tpra Part III.A.2 (discussing broad definitions of blight). 
125 See supra notes 65-67 and accompanying text (noting that under standard economic 

account of Takings Clause, government responds to fina.ncial costs). 
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costs in deciding what property to take,126 then they will likely ~ake 
from low-income areas as well because low-income areas are less 
likely to be politically p9werful.127 

Although the political and financial incentives that lead to the 
disproportionate taking of property from low-income and minority 
neighborhoods will be present even if a state's eminent domain laws 
do not restrict the use of eminent domain for development in any way, 
statutorily restricting the use of eminent domain for development to 
blighted areas, particularly under narrower definitions of blight, may 
make it even more likely 'that land will be taken from low-income 
neighborhoods. To that extent this state legislation is unwise because 
it exacerbates a preexisting problem. 

2. Political Process Problems 

Restricting the use of eminent domain for development to 
blighted areas also distorts the political process by which these rules 
are established., As. discussed above, the use 9f eminent domain for 
development involves balancing the interests of the community 

126 See supra notes 68-69 and accompanying text (summarizing argument that govern
ments respond to politicai costs). 

127 Low-income neighborh9ods are likely to be less politically powerful because they are 
significantly less likely to vote. See ACORN, DEMOS & PROJECT VoTE, A PROMISE 
UNFULFILLED 3 (2005) (finding that eighty-five percent of citizens in households with 
incomes of $75,000 or more are registered to vote, but only fifty-nine percent are registered 
in households with incomes less than $15,000); MINORITY STAFF SPECIAL INVESTIGATIONS 
Div., U.S. HousE OF REPRESENTATIVES, INCOME AND RACIAL DISPARITIES IN THE 

UNDERCOUNT IN THE 2000 PRESIDENTIAL ELECTION 9 (2001), available at http://oversight. 
house.gov/Documents/20040629065057-51969.pdf (finding that poor and minority voters 
were more than three times as likely to have their ballots discarded as compared to 
wealthy voters' b~llots). Low-income neighborhoods are also far less ,likely to make sub
stantial campaign contributions, which may limit their political influence. See Regina 
Austin & Michael Schill, Black; Brown, Poor & Poisoned: Minority Grassroots Environ
mentalism and the Quest for Eco-Justice, 1 KAN. J.L. & P.uB. PoL'Y 69, 70-71 (1991) (dis
cussing barriers that poor. and minority communities fa~e in mobilizing against local toxic 
threats); National Voting Rights Institute, About Us: "Wealth Primary," http://www.nvri. 
org/about/wealth.shtml (last visited Jan. 31, 2007) (noting that less than one percent of· 
population provides over eighty percent of all money in federal elections; eighty-one per
cent of major congressional campaign contributors have annual incomes of $100,000 or 
more). But see Stephen Ansolabehere et al., Are Campaign Contributions Investment in 
the Political Ma,:ketplace or Individual Consumption~ Or "Why Is There So Little Money 
in P<;Jlitics? ," (MIT Sloan, Working Paper No. 4272-02, 2002), available at http://web.mit. 
edu/jdefig/www/papers/invest_or_consumpt.pdf (arguing that campaign contributions are 
not "policy-buying," but instead are form of consumption and participation). Some com
mentators, however, have argued that some communities may actually have a dispropor
tionately large amount of political influence. See, e.g., Bruce A. Ackerman, Beyond 
Carolene Products, 98 HARV, L. REv'. 713, 723-26 (1985) (arguing that "discreteness and 
insularity;' can increase groups' bargaining power by fomenting group solidarity, providing 
social sanctions, and lowering organizational costs). 
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against the interests of the individual.128 If blight is understood to 
allow the use of eminent domain only in low-income areas, then only a 
discrete group of low-income property owners have a personal 
interest in ensuring that new rules for the use and compensation of 
eminent domain are more generous to the inc;lividual property owner. 
If, on the other hand, eminent domain rules are understood to allow 
for development in any area, then all property owners will believe that 
compensation and condemnation procedure rules will affect them too. 
This creates _a much larger constituency with an interest in making 
those rules generous to the individual, even if in practice most projects 
will still take land in low-income areas. 

The previous section argued that the use of eminent domain for 
development may result in the disproportionate taking of land from 
low-income communities. Whether or not this i:rµposes a burden on 
these communities depends on whether the use of eminent domain 
disadvantages the individual whose property is taken. It could be that 
eminent domain actually grants windfalls to property owners because 
compensation is generous in practice,129 in which case taking land dis
proportionately from low-income or minority neighborhoods might be 
less troubling (at least from an environmental justice perspective).130 

If, however, the use of eminent domain for development results in 
undercompensation or imposes other disadvantages on the property 
owner whose land is taken,131 then we should be concerned with the 
unfairness of imposing these costs primarily on low-inco:o:ie and 
minority neighborhoods. 

Local governments have a great deal of flexibility to fashion rules 
regulating their use of eminent domain within the minimum require
ments of the Constitution.132 If these rules primarily affect low
income and minority neighborhoods, then they may be more 
disadvantageous to the individual whose property is taken than a rule 

12~ See supra Part IL 
129 It is not necessarily the case that a property owner whose land is taken through 

eminent domain is left worse off; there are reports in American history of savvy entrepre
neurs who would buy up land knowing that it would be condemned by the government, 
and would reap a handsome .profit from the compensation for the taking. Christopher 
Serkin, Big Differences for Small Governments, 81 N.Y.U. L. REv. 1624, 1640 n.61 (2006); 
see Garnett, supra note 63, at 101-05 (arguing that academics overstate undercompensa
tion problem by focusing on constitutional minimums, rather than actual compensation 
practices). 

130 1he environmental justice movement is generally concerned with the disparate bur
dens that low-income or minority communities bear, not the benefits they receive. See 
supra note 73 (defining environmental justice). 

131 See supra notes 59-63 and accompanying text (discussing harms eminent domain 
may impose on individual property owners). 

132 See supra Part I.A. 
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that affects all property. This is true for several rea,sons. First, if a 
giveh eminent domain rule applies only to a minority of property 
owners (regardless of whether that minority is low-income residents 
or some other group), the rule may disadvantage the minority to the 
benefit of the majority.133 This may be of particular concern at the 
local level.134 If blight rules single out low-income residents, then 
majoritarian politics might adopt compensation and procedural rules 
for the use of eminent domain for development that disadvantage the 
minority of individua_ls to whom they apply.135 

Second, this majoritarianism problem may be exacerbated if low
income or minority residents are less able to secure gains through the 
political process because of bias or discrimination.136 While it is 
unlikely that bias and discrimination against low-income or minority 
neighborhoods will infect every land use rule-making process, com
mentators have found that biases infect at least some.137 In addition 
to problems of bias or discrimination, low-income communities might 
be ·unable to prot~ct themselves from unfair eminent domain rules 
through the political process because th~y have limited time and 

133 See William A. Fischel, Introduction: Utilitarian Balancing and Formalism in Tak
ings, 88 CoLUM. L. REv. 1581, 1582-83 (1988) (discussing problem of majoritarianism in 
takings in context of owners of developed and undeveloped land). • 

134 See William Michael Treanor, The Original Understanding of the Takings Clause and 
the Political Process, 95 CoLUM. L. REV. 782, 867 (1995) ("[E]mpirical studies indicate that 
local government decisionmaking is characterized by majoritarian politics."). See generally 
WILLIAM A. FISCHEL, THE HoMEVOTER HYPOTHESIS: How HoME VALUES INFLUENCE 
LOCAL GOVERNMENT TAXATION, SCHOOL FINANCE, AND LAND-USE POLICIES (2001) 
(attributing local govemments' majoritarianism to their responsiveness to homeowners). 

135 While public choice scholars might argue that we should expect discrete minorities to 
be effective at opposing legislation that disadvantages them, there are several reasons why 
that dynamic does not work here. First, discrete minorities are disproportionately politi
cally powerful only if the majority is relatively disinterested and unorganized. With· all of 
the attention and opposition that Keio has generated, see supra notes 81-86 and accompa
nying text, the majority is anything but disinterested regarding eminent domain reform. 
Second, the source of a discrete group's power is their superior bargaining position. How
ever, low-income neighborhoods are less likely to be politically powerful and, therefore, 
would be more likely to have that advantage neutralized, see supra note 127. 

136 Some commentators have argued that the Takings Clause should protect against just 
this type of discrimination. See Daniel A. Farber, Economic Analysis and Just Compensa
tion; 12 INT'L REV. L. & EcoN. 125, 137 (1992) ("[T]he takings clause can be defended as a 
barrier against a serious form of discrimination [i.e., lack of compensation] against politi
cally disfavored groups."); Saul Levmore, Just Compensation and Just Politics, 22 CONN. L. 
REv. 285, 310-11 (1990) (arguing that takings law does and should protect minorities that 
are particularly vulnerable in political process). 

137 See Vicki Been & Francis Gupta, Com,ing to the Nuisance or Going to the Barrios? A 
Longitud)nal Analysis of Environmentallustice Claims, 24 ECOLOGY L.Q. 1;9 (1997) (dis
cussing results of study finding that some locally unde1>irable land uses were disproportion
ately sited in Hispanic neighborhoods ·but were not disproportionately sited in poor or 
African.American neighborhoods). 
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money, lack of access to technical expertise,138 and a relative lack of 
political influence.139 

To the extent that the rules surrounding the use of eminent 
domain are likely to be unfair in the first instan_ce because of these 
political process problems, these rules are also less likely to be 
changed through the political process for the same reasons. This sets 
blight rules apart from other state responses to Kela: Other responses 
can be changed through the political process should they prove to be 
inadequate in practice. 

These political process problems exist to the extent that state laws 
that limit the use of eminent domain for development to blighted 
areas are perceived to apply only to low-income areas. In the case of 
statutes that define blight narrowly, this perception is likely accu
rate.140 In the case of statutes that define blight broadly, this percep
tion is inaccurate; yet, it is still frequently held.141 If this is the case, 
then statutes that define blight broacj.ly pose the same political process 
problems as statutes that define blight narrowly.142 

A rule of compensation that leaves substantial costs to be borne 
by the property owner is not necessarily undesirable;143 it is, however, 
troubling if such a rule applies only tQ a discrete group of property 

13s See Austin & Schill, supra ·note 127, at 71 ( describing these problems as obstacles to 
mobilization against toxic threats). 

139 See supra ·note 127 and accompanying !ext (discussing reasons why low-income 
neighborhoods may have less political power). 

140 See supra Part III.A.3. 
141 While Kela barely, if at all, changed the rule op. when the exercise of eminent domain 

is permissible, it nonetheless sparked strong public op1:1osition. The most plausible expla
nation for this opposition is that statutes that limited the use of eminent domain to blighted 
areas, broadly defined, were inaccurately perceived as legally limiting the use of eminent 
domain more than they actually did. 

142 Statutes that define blight broadly also offer an additional political process distor
tion. If the purpose of post-Kela state legislation is the legal rest~jction of allowable uses of 
eminent domain, then legislation that limits the use of eminent domain for development to 
blighted areas fails on its own terms when blight is broadly defined. Such legislation is 
largely symbolic: It reflects a legislative desire to restrict the use of eminent domain for 
development, but provides no standards that are restrictive in pr_actice. On its face, how
ever, this legislation is perceived to restrict the use of eminent domain for development, 
and so this empty legislation may take the heat off of state legislators to enact reforms that 
are actually meaningful in practice. See John P. Dwyer, The Pathology of Symbolic Legis
lation, 17 EcoLOGY L.Q. 223' (1990) (discussing problems created by overbroad or mean
ingless legislation that gives legislators political benefit of having acted while avoiding 
a:ctual difficult choices). 

143 Se_e supra note 69 (noting that undercompensation might appropriately generate 
opposition from property owners against projects in order to counterbalance pressure from 
interest groups in support of project). 
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owners.144 Rules that limit the use of eminent domain for develop
ment .to blighted areas leave minority groups, and no one else, with a 
personal interest in ensuring that new rules for the use and compensa
tion of eminent domain are generous to individual property owners_ 145 

In contrast, rules that apply evenhandedly to all property owners will 
lead to a more balanced _political debate on the competing interests of 
the community and the individual that are at stake in decisions on the 
use of eminent domain for development.146 

IV 
REJECTING BLIGHT 

What should be done about this staty legislation? Legal chal
lenges promise little success. State legislation that allows the use of 
eminent domain for development only in blighted areas is constitu
tional.147 Two commentators have argued that courts should strictly 

144 Cf. John E. Fee, The Takings Clause as a Comparative Right, 76 S. CAL. L. REV. 1003 
(2003) (arguing that antidiscrimination principle is basis for right of jusfcompensation and 
that Takings Clause is best understood as comparative right). 

145_ It is not necessarily the case that compensation and procedural rules on the use of 
eminent domain for developm_ent will be developed separately; they may simply be the 
same as the rules for the use of eminent domain generally. Since the use of eminent 
domain generally (as opposed to its use specifically for development, which is the topic of 
this Note) is not restricted to blighted areas, see Merrill, supra note 43, at 97-101 (sur
veying eminent domain cases contested in state and federal appellate courts and finding 
that eminent domain has been employed for multiple purposes), the general applicability 
of these rules may protect against the problems discussed in this section to some degree. 

146 See supra Part II (describing competing interests of commup.ity and individual in use 
of eminent domain for development). 

147 See supra Part I.A. While the concerns }Vith these blight rules map some of the 
concerns in Carotene Products footnote four, ·united States v. Carolene Prods. Co., 304 
U.S. 144, 152-53 n.4 (1938), it does not fit into that framework under current case law: The 
poor are not a protected group, San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 25 
(1973), and while race is a suspect classification, Adarand Constructors, Inc. v. Pena-, 515 
U.S. 200, 227 (1995), the fact that a given rule disparately impacts a racial minority does 
not, alone, pose a constitutional problem, Washington v. Davis, 426 U.S. 229, 242 (1976). 
Even though these blight rules are constitutional under the Court's current jurisprudence, 
they should give us pause because they pose familiar and troubling concerns about the 
limitations of the political pro~ess. See generally JoHN HART ELY, DEMOCRACY AND Dis
TRUST (1989) (proposing "political process" theory of government action whereby actions 
by majority against minority should receive careful judicial scrutiny). 
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review the use of eminent domain in scenarios such as these,148 but 
such strict scrutiny is unlikely under current case· law.149 

One possible solution would be for citizen groups to carefully 
monitor how this state legislation plays out in practice and to draw as 
much attention as possible to future inequities,. should they develop. 
A well-founded environmental justice claim, announced loudly and 
often, could generate the political capital necessary to prevent the 
imposition of disparate burdens on disadvantaged groups.150 Another 
possibility is for community activists to work towards a more forward
ld'0king land use planning model of environmental justice, one that 
works to build strong communities rather than reacting to inequities 
once they occur.151 For example, protective zoning laws that prevent 
the intrusion of incompatible land uses152 would eliminate one 
"blighting" factor.1s3 

In the end, however, the best solution is for states to avoid using 
"blight'' entirely as they reform their eminent domain laws. Other 
options abound,154 and blight poses problems no matter how it is 
defined.155 Even if redeveloping blighted areas were an effective way 

14s Ralph Nader and Alan Hirsch argue for strict scrutiny: 
[C]ourts should subject eminent domain takings to strict s~rutiny where three 
conditions, are present: 1) the land is transferred to another private party 
rather than held by the public; 2) the individual interest of those whose land is 
taken is particularly strong and monetary compensation· cannot significantly 
·co.mpensate for the loss; and 3) the party whose land is taken is relatively pow
erless politically. 

Ralph Nader & Alan Hirsch, Making Eminent Domain Humane, 49 VILL. L. REv. 207,224 
(2004). 

149 See supra Part I.A (describing judicial deference to legislative determinations of 
public purpose in takings doctrine). 

15a This tactic has sometimes been successful in opposing the siting of locally undesirable 
land uses in poor or minority neighborhoods. For example, strong and well-publicized 
community opposition to the siting of Shintech's pplyvinyl chloride plant in Convent, 
Louisiana-a town populated by low-income minority residents, in an area already 
exposed to significant pollutants-was sufficient to force the company to abandon its 
attempt to locate the plant in Convent. For a good discussion of the Shintech siting story, 
see Gemma Aymonne Heddie, Sodopolitical Challenges to the Siting pf Facilities with 
Perceived Environmental Risks 28-44 (June 2003) (unpublished M.S. thesis, Massachusetts 
Institute of Technology), available at http://lfee.mit.edu/metadot/index.pl?id=2675&isa= 
Item&field_name=item_attachment_file&op=download_file. 

151 Arnold, supra note 73 (arguing that environmental justice advocates should move 
from reactive strategies to proactive planning and participation). 

152 Jon C. Dubin, From Junkyards to Gentrification: Explicating a Right to Protective 
Zoning in Low-Income Communities of'Color, 77 MINN. L. REV. 739 (1993). (argning for 
protective zoning rights for low-income and minority neighborhoods). 

153 See Luce, supra note 95, at 435· (noting that incompatible land use ( e.g., mixed indus
trial and residential) is statutory blighting factor in some states). 

154 See supra Part II.B (describing wide variety of possible modifications to rules on 
eminent domain for development). 

155 See supra Part III (discussing problems with blight legislation). 
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to improve inner-city slum conditions, 156 the chance that these neigh
borhoods will simply be leveled rather than bettered,157 combined 
with the political process shortcomings,158 leads to the conclusion that, 
on balance, rules limiting the use of eminent domain for development 
to blighted areas are best avoided_ 

CONCLUSION 

This Note has argued that state legislation limiting government's 
eminent domain power for development to blighted areas is troubling 
for several reasons. First, state· laws limiting the use of eminent 
domain for development to bl1ghted areas may not restrict the govern
ment's eminent domain power at all, since many blight definitions are 
expansive. Limiting the government's eminent domain power is not 
necessarily desirable, but imposing a limit that in practice is.no limit at 
all is a cumbersome and disingenuous way of giving governments 
broad authorization to exercise their eminent domain power. 

Second, state laws that do meaningfully restrict the government's 
power of eminent domain for development projects by restricting its 
use to blighted areas .and redefining blight to reach fewer properties 
may be even more troubling. Such rules may restrict the use of emi
nent domain for development to a discrete and relatively noninfluen
tial group of property owners and result in rules that are less generous 
to the individual than they would be were they applicable to all prop
erty owners. Not only might the rules surrounding the use of eminent 
domain be less generous when they are first developed, they also may 
be less likely to be changed through the political process. 

Kelo has prompted many states to experiment with their eminent 
domain laws, and in many ways this experimentation is a good thing. 
Hopefully, over time, states will arrive at rules that are well-tailored to 
their local preferences and circumstances. Returning to the stretched 
and troubled rhetoric of blight, however, is one choice that states 
should avoid. 

156 The history of the urban renewal movement shouJd indicate that this is a dubious 
proposition. See supra notes 118-23 and accompanying text ( discussing history of urban 
renewal movement). 

157 See supra notes 122-23 and accompanying text (noting that urban renewal resulted 
in displacement of many residents without construction of equiyalent amounts of low
income housing). 

158 See supra Part III.B.2 (discussing political process problems with blight rules). 
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Condemnation of Low Income . 
Residential Communities Under 

the Takings Clause 

J. Peter Byrne* 

Many and varied voices today are calling for narrowing the 
scope of "public use" in the Takings Clause. In doing so, they 
primarily seek to limit, in varying degrees, the constitutional au
thority of government to use eminent domain for urban redevel
opment. For critics, found both on the right and on the left, easy 
recourse to condemnation unduly diminishes the regard due pri
vate property or permits monied interests to.leverage govern
ment power for their own ends. The critics have been successful 
in recent years, as several state courts have narrowed their inter
pretations of public use in their state constitutions. A striking 
example is Michigan, where the state supreipe com;t recently 
overruled unanimously its "notorious" Poletown decision and 
held under the state constitution that a local government could 
not condemn land in order to turn it over to a private developer, 
even if the initiative would advance the public interest by creat
ing many jobs and expanding the tax base.1 Now the U.S. Su
preme Court has held that eminent domain may be used for 
economic redevelopment u,nder the federal Constitution, at least 
in some -circumstances, but popular backlash threatens a crude 
legislative response.2 

Although the critics have raised some valid concerns, the limi
tation of public use advocated -and; to some extent, accomplished 
seems wrong-headed. In this paper, I choose as my focus con
demnation -for urban redevelopment of residences of low income 
people, whether modest homeowners or renters. There are sev
eral reasons for this choice. Advocates for limiting eminent do-

* Professor Of Law, Georgetown University Law Center. This paper was sub
stantially completed several months before. the U.S. Supreme Court's decision in 
Keio v. City of New London. 

1. County of Wayne v. Hathcock, 684 N.W.2d 765 (Mkh. 200;4). 
2. Keio v. City of New London, 125 S. Ct. 2655 (2005). 
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main often invoke the harms svffered by low income urban 
residents when their homes are bulldozed.3 Poor residents, often 
ethnic or racial minorities, historically have disproportionately 
suffered from condemnations and seem vulnerable in the local 
political process. While I agree that such residents deserve addi
tional legal protection, I think that the critics· have grasped the 
wrong end. of the problem in advocating strengthened substan
tive judicial oversight of the purposes of redevelopment projects. 
Low income residents would be better protected by improving 
the procedure.s required before eminent domain may be used, 
and by changing the interpretation of "just compensatio:n," than 
they would be by ·limiting the meaning of public use. Under
standing the resulting losses and contrasting them with those of 
other landowners whose property might be condemned also 
seems important for assessing the fairness or justice of using emi
nent domain for economic redevelopment .Eventually, such a fo
cus· also may help to clarify what types of losses through eminent 
domain should raise constitutional concerns. 

Local governments need broad powers of eminent domain to 
survive, and to suppo,rt their poor residents in the competitive 
economy of the 21st century. Indeed, it seems likely that adopt
ing most interpretations of public use advanced by property 
rig~ts proponents would aid land investors and harm poor re
sidents. Such measures would not protect any defensible under
standing of property rights. 

In Part 1 of this paper, I describe the evolution of interpreta
tion of the "public use" clause that authorizes the use of eminent 
domain for urban redevelopment. In Part 2, I chart the effort to 
narrow the scope of public use in order to eliminate or police 
redevelopment by condemnation. In this part, i present and ana
lyze. the arguments for such reinterpretation and the new rules 
suggested for how public use should be understood. I. also sketc;h 
the ·changing economic and political situation of cities that lead 
them to take this activist approach to positive economic plan
ning. I conclude that courts cannot justify limiting condemnation 
through policing the purposes for which condemnation is sought. 
In Part 3, I argue ·for expanded procedural protections before 

3. The NAACP, along with the AARP and others, filed a brief amicus cllriae in 
the U.S. Supreme Court in Kela, arguing that permitting eminent domain for eco
nomi:c redevelopment "will disproportionately harm racial and ethnic minorities, the 
elderly, and the economically underprivileged." Brief of Amici Curia~ NAACP, et 
al., Keio v. City of New London, 125 S. Ct. 2655 (2005). 
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condemnation can deprive people of their homes. I also argue 
for the justice of changing our interpretation of "just compensa
tion" to pay homeowners for the psychic and community losses 
they suffer through displacement. 

I. 
PUBLIC USE FOR ECONOMIC REDEVELOPMENT 

Current controversy has revived ancient debate about whether 
the term "public use" in the Takings Clause limits government 
from using condemnation for economic redevelopment. During , 
the 19th century, courts debated whether the term required gov
ernment (or the public in some other incarnation) to actually.use 
or occupy the expropriate~ property.4 Courts that required ac-
tual use and possession by government were plainly concerned, 
as a matter of political or legal theory, that it was unconscionable 
for government to take property from one private individual and 
give it to another.5 This is the same intuitio_n that drives courts 
today. Later, I wish to examine how weighty a consideration it 
should be, at least when the prior owner is compensated. But 
most courts in the past w~re not at all consistent, as courts gener-
ally found that the necessity for assembling land for canals and 
railroads and other projects owned by priva,te actors persuasively 
justified the use of eminent domain.6 

Courts were not driven tu this narrow view by either the lan
guage or history of the Takings Clause. As .many courts recog
nized in the 19th century, the term "use" in common speech 
could just as well mean purpose or benefit.7 Moreover, the 
founding generation seems not to have been troubled by con
cerns or debate about the types of projects or goals for which 
eminent domain could be used. Early state courts that had fash
ioned limitations 11pon what a public use could be struggled to 
accommodate condemnations where a private person would own 
the expropriated land, such ~s the Mill Acts (permitting lower 
private mills to build works that flood upstream land of another) 
or railroad and canal construction, because they saw such mea-

4. See generally, DAVID DANA: & THOMAS W. MERRILL, PROPERTY: TAKINGS 

(Foundation Press 2002). 
5. The· classic quote is by Justice Chase: "[A] law that takes from A and gives to 

B" Calder v. Bull, 3 U.S. 386, 388 (1798). Calder was not an eminent domain case 
and did _not involve compensation. 

6. See, e.g., Hairston .v. Danville & Western Ry., 208 U.S. 598 (1908). 
7. E.g., 1 N. Webster, American Dictionary of the English Language (1st ed. 

1828)(meanings of "use'' include "advantage" and "production of benefit"). 
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sures as vital to a growing economy. Such courts answered the 
objection to forcing transfer of property to a private person by 
emphasizing either that the public might use the property (as in 
traveling with a private common carrier) or that the public would 
benefit from the private transfer; mills, railroads and canals were 
accessible to the public and created economic growth that bene
fited all. 

But it appears more likely that the term "public use" was never 
intended to act as any restraint upon the power of eminent do
main at all. In a careful analysis of the original understanding of 
the term, Matthew Harrington. concluded that the term was de
scriptive rather than prescriptive.8 After looking at English and 
colonial con_demnation practices, early state constitutions, ·and 
the drafting history of the Fifth Amendment, he found that "the 
drafters did not intend to .impose a substantive limit on congres
sional expropriations [but] intended to distinguish a certain type 
of taking which required compensation (expropriations) from 
those which did not (taxes and forfeitures)."9 If this view is right, 
as it seems to be, 10 the power of eminent domain should be lim
ited by the standards of the Due Process Clause to the same ex
tent as any legislative authority. This would give coherence and 
weight to the Supreme Court's modem but otherwise unstable 
equation of the scope of the power of eminent domain and of 
police power.11 • 

8. Matthew P. Barrington, "Public Use" and the Original Understanding of the 
So-Called "Takings" Clause, 53 HASTINGS L. J. 1245 (2002). Harrington's quibble 
with the term "Takings" Clause.stems from his insistence that it should be called the 
"Compensation" clause bec;ause it was intended to require compensation, not to 
limit a power the Framers viewed as inherent in legislatures.• Id. at 1286-87. This 
view ·has sometimes been expressed in the regulatory takings debates as well. 

9. id. at 1248. 
10. Dean Treanor has noted that the first state constitutions did not require com

pensation but only that the property owner or the legislatv.re consent to the expro
priation. William Michael Treanor, The Original Understanding- of the Takings 
Clause and the Political P.rocess, 95 CouJM. L. R.Ev. 782, 789 (1995). Harrington 
argues persuasively that the framers of these early constitutions probably believed 
that legislative control of the eminent domain power would protect citizens from Its 
arbitrary employment. 53 _HASTINGS L. J. at 1276. 

11. Thus, Berman v. Parker, 348 .U.S. 26 (1954) equates "public use" with the 
scope of the police power, justifies it on the deference courts owe· to·legislative judg
ments, but Harrington's analysis gives historical and textual reasons for the equa- •• 
tion. Scholarship claiming a literal, restraining meaning for "public use", seems to 
aggressively interpret vague references against highly-colored claims of background 
commitment to largely unviable property rights. See Eric R. Cla.eys, Public Use 
Limitations and Natural Property Rights, 4 MrcH. ST. L. R.Ev. 878, 898-901 (2004). 
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The law ·has developed, however, on the assumption that "pub
lic use" provides a firm but vague standard for substantive review 
of eminent domain decisions. Thus, state court decisions looked 
in different directions on different facts, with many odd and in-
consistent distinctions.12 • 

Remarkable, however, has been the consistency of the United 
States Supreme Court, which never has found an exercise of emi
nent domain to violate the public use requfrement.13 Early on, 
the Court eschewed any reliance on a "literal" reading of "public 
use."14 Moreover, in many of these older cases the Court upheld 
exercises of eminent domain which had as their palpable pur
poses economic development and in which the condemned prop
erty would end up in private hands with little or no public 
access.15 The Court justified ;its deference to state and local de
terminations of public use based upon the great variety ·of needs 
and conditions across the cpuntry.16 

States continued to construe their own versions of "public use" 
in a variety of ways. An important 20th century milestone was 
the acceptance of the idea that eminent domain could be em
ployed for slum clearance, even if the property would be given to 
private developers for more valuable development, because the 
removal of "blighted" properties was itself a "public use."17 This 

12. See DANA .& MERRILL, supra, note 4, at 193-98. 
13. In Missouri Pacific Ry. Co. v. Nebraska, 164 U.S. 403, 416 (1896), the Court 

set aside as violation of the Due Process Clause an order of a state agency requiring 
a railroad to allow private parties to build a grain elevator on the station grounds, 
but emphasized that the order was not nor was claimed to be an exercise of the 
power of eminent domain. See also Hawaii Housing Auth. v. Midkiff, 467 U.S. 229, 
241 (1984). 

14. See, e.g., Strickley v. Highland Boy Gold Mining Co., 200 U.S. 527, 531 
(1906)("inadequacy of u·se by the public as a universal test")(per Holmes, J.).' 

15. Stiickley, 200 U.S. at 532;-Clark v. Nash 198 U.S. 361 (1905); Fallbrook Irriga
tion Dist v. Bradley, 164 U.S. 112 (1896); see- also Head v. Amoskeag Mfg. Co., 113 
U.S. 9 (1885)(lirriiting holding to conflict of rights among riparian- u~ers, but noting 
statutory purpose to secure "the advantages inuri:Q.g to the.public from the improve
ment of water power and the promotion of manufactures"). 

16. Rindge Co. v. Los Angeles County, 26'.? U.S. 700, 705-06 (1923); Clark v. Nash, 
supra, 198 u;.s. at 367-68. 

17. New York City Housing Authority v. Muller, 270' N.Y. 333, 1 N.E. 2d 153 
(1936). The courts viewed slum clearance as an aspect of public health, a perspec
tive that had much influence on the mistakes of urban renewal. The Muller court 
wrote about slums: 

The public evils, social and economic of such conditions, are unquestioned and 
unquestionable. Slum areas are the breeding places of disease which take toll not 
only from denizens, but, by spread, from the inhabitants of the entire city and 
State. Juvenile delinquency, crime and immorality are there born, find protection 
and flourish. Enormous economic loss results directly from the necessary expendi-
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approach was entirely consistent with progre~sive thought of the 
time, in its faith in scientific planning and modern design. But at 
the same time, it withdrew legal protection for the property inter
ests of poor residents to an exceptional degree, since the houses 
of better off people would not be blighted, almost by definition. 

Berman v. Parker, 18 decided 50 years ago next month, marks a 
decisive break. Giving a green light to ambitious urban renewal 
plans in Southwest Was~ngton DC, the unanimous Court 
equated public use with the police power, essentially denying 
constitutional limits 0n the ends to be served by eminent domain, 
and embraced deference to legislative judgments about choice of 
means or details already well established in the Court's interpre
tation of the Due Process Clause. The urban renewal that fol
lowed represents the largest concerted effort to stem the tide of 
urban economic decline in our history, and left an amb1guous 
legacy that colors appraisals today .of the deferential approach to 
interpretation of public use.19 Many persons, disproportionately 
black and poor, lost their" homes, and the public housing, high
ways, and commercial c;Ievelopment that replaced them often 
have been seen as representing a sterile and socially naYve ap
proach to urbanism. It is useful to note that urban renewal on 
this grand scale ended because of legislative decisions ending 
federal subsidies, protecting residents, and requiring ·prior con
sideration of historic and environmental resources.20 

Midkitp-1 adds little to the applicable principles, beyond the 
adherence of three ~urrent justices. The Hawaiian .legislation in 
the case, which empowered certain categories of leaseholders to 
buy the fee interest in their residences through an indirect emi
nent domain scheme, was adopted to some extent to provide tax 
protection to the selling owners, and imposed only abstract losses 
on the prior owners who were in no sense singled ·out. The deci-

ture of public funds to maintain health and hospital services for afflicted slum 
dwellers and to war against crime and immorality. Indirectly there is an equally 
heavy capital loss and a· diminishing return in taxes because of the areas blighted 
by the existence of the slums .. 

Id. at 254. 
18. 348 U.S. 26 (1954). 
19 .. See Nicole Stelle Gamet, The Public Use Question As A Takings Problem, 71 

GEO. WASH. L. REV. 934, 946-48 (2003). 
20. Statutes that curbed the excesses of urban renewal and related highway con

struction include the National Historic Preservation Act, 16 U.S.C. 470, et seq., Sec
tion 4(f) of the Department of Transportation Act, 49 U.S.C. 3303{c}, and the 
National Environmental Policy Act,. 42 U.S.C. 4321, et seq. 

21. Hawaii Housing Auth. v. Midkiff, 467 U.~. 229 (1984). 
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sion affirms the broad scope of public purposes that could be 
served and the nearly complete deference that courts should pay 
legislative determinations that condemnation further some cor:i.
ceivable public interesL22 Perhaps, it is significant that the ad
vantage to the public at large here was entirely economic, i.e. to 
improve the competitive functioning of the private land market, 
while B~rman also contained some aesthetic and humanitarian 
purpose.23 

So one c·ould reasonably assume by the mid-1980's that sub
stantive public use review in federal courts was as etiolated a pro
vision as substantive due process review in economic cases or 
commerce clause limits on federal legislation. "Today, nearly all 
courts have settled on a broader underst_anding that requires orily 
that a taking yield some public benefit or understanding. This 

22. Midkiff's formulation on these points is stark. A takings·need only be "ration
ally related to a conceivable public purpose." 467 U.S. at 241. Likely success in its 
goals should not be required: "empirical debates over the wisdom of takings ... are 
not to be carried out in the federal courts." Id. at 243. 

23. The language of ~wo additional Supreme Court decisions seems "to drive 
stakes into the heart of any restrictive reading of public use. In Ruckelshous v. Mon
santo Co., 467 U.S. 986 (1984), the Court.rejected an argument that a federal statute 
forcing the manufacturer of a pesticide to publicly disclose a trade secret did. not 
serve a public use, even though "the most direct beneficia,;ies" of the requirement 
were the manufacturer's competitors who could avoid "costly duplication of re
search and streamline the registration process, making new end use products availa
ble to consumers more quickly." Id., at 1014-15. The Court affirmed that the 
requirement need have only a "concejvable pubJjc character" and that determina
tion of the "optimum amount of public disclosure to the public is for Congress, not 
the courts to decide .... " Id. 

Equally dismissive was Nat R.R. Passenger Corp. v. Boston and Maine Corp., ~03 
U.S. 407 (1992), involving a public use challenge to the Interstate Commerce Com
mission's order to one private railroad to convey to another ownership of a str~tch 
of track, based on findings that transfer would enhance Amtrak service over the 
tracks because the transferee would maintain the condition of the track better than 
the transferor. The. Court noted the similarities to Midkiff and Berman, in that 
"condemnation resulted in the transfer of ownership from one private party to an
other, with the basic use of the property by the government remaining unchanged." 
Id. at 422. The Court proceeded to apply the settled law, "[T]here can be no serious 
argument that the ICC was irrational in determining that the condemnation will 
serve a public purpose by facilitating Amtrak's rail service. That suffices to satisfy 
the Constitution, and we need not make a specific .factual determination whether the 
condemnation will accomplish its objective." Id. at 422-23. 

Both cases arguably involved some more concrete use of the condemned property 
by the public than do economic redevelopments. Ruckelshou.s approved public dis
closure of foformation that, at least in theory, could be used by any member of the 
public,.and National Railroad Passenger facilitated use by a publicly controlled com
mon carrier. ·But neither opinion hinted at any consideration of such a formalistic 
approac;h to public use, and emphasized only the advancing of the public interest. 
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reading equates public use with "public interest. "~4 The leading 
scholarly analysis of public use, then and now, by ·Professor 
Thomas Merrill, found that federal decisions since. Berman had 
uniformly found a public use, although the state courts were 
somewhat less consistently deferential.25 Merrill thought this de
velopment acceptable both because of the inability of courts to 
·ground limits on the· legislative power on principle and because 
the risks of misuse of eminent domain were rather low, given the 
preference of government to buy property consensually and 
avoid the added costs of litigation and political contention. 
Nonetheless, he worried about the risk of private actors hijacking 
the eminent domain process when the owner accorded the prop
erty a higher "subjective" value than the market, as may occur 
with residences or established businesses. 

II. 
REVIVAL. OF CONSTITUTIONAL DEBATE 

ABOUT PUBLIC USE 

In this section, I want to consider and critique the renewed 
efforts to restrict the constitutional meaning of public use. The 
cases and arguments are interesting, but the case for stricter 
reading is seriously flawed in logic, doctrine, and empirical as
sessment. This section attempts to state the arguments for nar
rowing public use, other than unfairness to the poor, and show 
their weaknesses. The following section then concentrates on the 
effects of condemnation for urban redevelopment on the poor 
residents who are displaced. 

One preliminary point should be made, which is obvious but 
rarely remarked upon in these debates. State and local govern
ment entities are bound by state statutory definitions of "public 
use;'' typically incorporated into authorization for the use of emi
nent domain. Courts that hold that certain projects do not 
amount to a constitutional public use are not merely correcting 
some errant local government or special purpose public entity, 
hµt narrowing the ~cope of authority of the state legislature to 
define when eminent domain is appropriate. The Michigan Su-

24. DANA & MERRILL, supra, note 4, at 196. 
25. Thomas W. Merrill, The Economics of Public Use, 72 CoRN. L. REv. 61 

(1986). Merrill's case survey has been updated, with entirely consistent results, in 
Corey J. Wilk, The Struggle Over the Public Use Clause: Survey of Holdings and 
Trends, 1986-2003, 39 RE.AL PROP. PROB. AND TRUST J. 251 (2004). 
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preme Court in Hathcock, 26 for example, not. only set aside the 
actions of Wayne County, but expressly fqund that the Michigan 
legislature had misread the state constitution in authorizing the 
county to use eminent domain to achieve any "public purposes 
within the scope of its powers for the use or benefit of the public 
.... " 27 Not only should state legislatures be afforded deference 
in interpreting the meaning of public use, but concerns about 
specific abuses of power by local entities can be addressed politi
cally by amending statutory autho,rizations. Wholesale with
drawal of constitutional r1uthority is not the only remedy. 

The battleground for public use can be understood to be the 
circumstances where owners attach a large value to their proper
ties in excess of what they can receive under just compensation. 
These concerns are crystallized1 in the notorious Poletown28 case, 
where the divideq. Michigan Supreme Court upheld a taking by 
the City of Detroit of an entire neighborhood, 465 acres, consist
ing of homes for 4,200 residents, as well as several schools and 
churches, to provide General Motors ( GM) with a site meeting 
its specifications for construction of a new factory. Plainly 
anguished, and applying a higher standard of review than 
Berman,29 the Court held that providing a site for a privately
owned factory, given the economic crisis into which Detroit had 
plunged, constituted a "public use" under the state constitution. 
The dissenters, .. and many critics, charged that the taking had 
been for the private gain of General Motors, with only incidental 
employment benefits for the people of Detroit. Justice Ryan; in 
his dissent, although acknowledging the unprecedented eco
nomic crisis facing Detroit, denied the relevance of Berman and 
argued that the Michigan constitution permitted condemnation 
of land for a new private owner only when it would be used as an 
"instrumentality of commerce" or in a "slum clearance."30 

Poletown casts a long shadow. Memorialized in film and 
books,31 the anguish of the people whose modest but functioning 

26. County of Wayne, 684 N.W.2d ·at 765. The court first held that the proposed 
condemnation for econom~c redevel9pment was within its statutory authority before 
it held that this exceeded the authority granted by the Constitution. 

27. Michigan Comp. Laws §213.23 (2005). 
28. Poletown Neighborhood Council v. City of Detroit, 304 N.W. 2d 455 (1981). 
29. The Court required that the City show that there was "substantial proof that 

the public is ptimarily to be benefited." Id. at 459. 
30. Id. at 477. 
31. Jeanie Wylie, foletown: Community Betrayed (1989); Poletown Lives! {Docu

mentary film produced and directed by George L. Corsetti, 1983). A brief but more 
balanced account of the controversy is provided by the Jenny Nolan, "Autoplant vs. 
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neighborhood was de~troyed to create a site for a plant for the 
world's largest corporation seizes the moral imagination. The 
auto plant, moreoever, never fulfilled Detroit's expectations for 
employment. The Court's decision has been a regular element of 
the first year Property class since it was decided in 1981. Stu
dents invariably express outrage that the government could in
flict such harm on innocent people. That sense of outrage stands 
also behind the litigation effort that has now succeeded in over
turning the judicial imprimatur. But most people have misdiag
nosed the problem. 

First, arguing against use of eminent domain for redevelop-
1!1-ent by simply invoking Poletown states a non-sequitor. The 
case would have seemed quite different if the land for the GM 
plant had been vacant and held for speculation. In such an in
stance, there would be no suffering from displacement nor un
compensated loss to residents from the destruction of their 
community. Investors would have been compensated fully for 
th~ market value of the property. At the same time, .cities need 
the eminent domain power to assemble large sites if they are to 
compete with greenfield sites for economic development. Such 
authority not only allows them to serve their residents, but also 
provides some brake on urban sprawl. _ 

Second, the case would have seemed equally tragic if Poletown 
had been taken for a publicly-owned facility with l_ess economic 
value than a. large privately-owned factory, such as a convention 
center or football -stadium. There are numerous cases where 
communities the size of Poletown have been bulldozed for urban 
highways.32 These- highways are not more clearly in the public 
inteJ,"est than a factory. But in none of these cases- would the 
property owners have had a colorable claim that the project did 
not amount to a public use. The goals for such transportation 
proje~ts nearly always include economic development. 

Finally, the justices of the Michigan Supreme Court agreed 
that the Poletowners would not have had a public use claim if 
their n~ighborhood plausibly could have been characterized as 
blighted.33 Yet they would have lost all the community associa-

Neighborhood: The Poletown battle," The Detroit News, available at http://info. 
detnews.com/history/story/index.cfm?id=l84tcategory=business (last visited Febru
ary :j.6, 2005). I am indebted to Professor John Mogk for this reference. 

32. For a classic account, concerning the- condemnation of 1500 apartments for 
one mile of the Cross Bronx Expressway; see ROBERT A. CA.Ro, PoWERBROKER: 

ROBERT MOSES AND TI-IE FALL OF NEW YORK, 850-94 (Vintage ed. 1975). 
33. Poletown Neighborhood Council, 410 Mich. at 663-664. • 
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tions and way of life, and GM could have been given the land. It 
might be said that a finding of blight prov1des a substantive crite
ria for condemnation, which lessens the chances that the taking is 
being done at the behest of a private party, but that simply _rele
gates rent seekers to preying upon the poorest and least politi
cally connected segment of society. As we have seen, blight is a 
socially constructed understanding of urban decay which rests on 
a doubtful analogy to .a gangrenous iimb and more closely de
scribes a degree of disinvestment that can be addressed directly 
and without amputation:34 Most American cities today contain 
vibrant historic districts that not long agq were considered 
blighted. 

Arguments for imposing .new substaDtive standards on legisla
tive bodies to satisfy the public use requirement reflect a deep 
and perplexing inconsistency. What should troubl~ us about 
Poletown is not primarily the benefit to GM~ which could have 
located its plant in the rural South, but the deliberate destruction 
of a living neighborhood, with all that entails. The benefit to GM 
may deepen the condemnees~ sense that the- government power 
displacing them is beyond their control, which certainly can en
hance the pain. But if government officials ~re making a good 
faith, reasonable judgment. that Detroit needs this plant for em
ployment, and there is not another site, then the purpose for the 
decision seems no more objectionable than a taking to site a 
highway or prison. The reality is that attracting a large, new au
tomobile factory creates entirely plausible and substantial eco
nomic benefits for a community. 

The harms suffered by the property owners seem largely unre-
• lated to the faults that the courts find with the condemnations. 

Whether a redevelopment proposal likely will achieve the results 
that a city plans for does not address the loss suffered by a home
owner who m:ust relocate to another community. The home
owner would suffer just as much if the land was taken for a road 
or a prison, instances in which no co1,1rt is willing to·_second guess 
the judgment of the condemnor as to whether the project is justi
fied or where it should be located. Moreover, it seems perverse 
for the constitutional rule to encourage the government to retai11, 
ownership of and manage the housing or stadium project when 

34. See Wendell E. Pritchett, The 'Public Menace' of Blight: Urban Renewal ,an:d 
the Private l}ses of Eminent Domain, 21 YALE L. AND Poucy REV. 1 (2003). 
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most believe that the private sector can better manage low in
come housing and sports venues, let alone automobile factories. 

The view, that there is something seriously wrong about the 
consensus essentially eliminating substantive restrictions on com
pensated takings, starts with Professor Richard Epstein.35 The 
litigation effort to restrict eminent domain by a stricter interpre
tation of public use has been spearheaded by public interest lib
ertarian law firms that also have long been active in regulatory 
takings cases. The Institute for Justice created the Castle Coali
tion to press this issue and has publicized its work.36 Plainly they 
respond to and invoke the lo.sses suffered by small homeowners 
who must leave their homes and communities of many years, a 
loss that just compensation might never heal nor even attempt to 
heal, as discussed beJow. Small business owners alsq ofteh can
not recover all their losses through constitutionally adequate 
compensation. The focus of their concern seems be that private 
interests will hijack the government's power of eminent domain· 
through influence or corruption to obtain property either that 
they could not otherwise obtain or at lower prices than would be 
agreed to in a consensual transaction. For them the n~cessity of 
legislative authorization for the taking is inadequate; judges need 
a constitutional rule to filter good from bad exercise of eminent 
domain.37 Their position is that economic redevelopment is not a 
public• use per se, or, in the alternative, that courts should enquire 
closely whether the public benefits sought are reasonably certain 
to be accomplished. • 

35. It is important ~o recall that Epstein's ethical objection to eminent domain ' 
stems from his broader objection to any form of wealth redistribution. RICHARD 

EPSTEIN, TAKlNGS, PRIVATE PROPERTY AND EMINENT DOMAIN, 162-66 (1985). A 
contending principle might be that measures that improve the public welfare ought 
not to be prohibited because they also redistribute wealth, if the basic rights of prior 
owner are respected. 

36. See www.ij.org/private_property/index.html (Last visited February 16, 2005). 
37. ·some justifications for narrowly construing public use seem merely ·incanta

tional. The South Carolina Supreme Court takes the view that even if a planned 
project has undeniable, significant economic benefits for a local government, emi
nent domain cannot be used because "the use of the power of eminent domain for 
such purposes runs squarely into the right of an individual to own property and use 
it as he pleases." Georgia Dep't of Trans. v. Jasper County, South Carolina, 586 
S.E.2d 853, 856 (S.C. 2003), quoting Karesh v. City Council of City of Charleston, 247 
S.E. 2d 342, 345 (S.C. 1978). Of course, an owner has no right to as he pleases with 
his property, even in South Carolina, but is subject to a broad array of common law 
and public law restrictions in the public interest. In any event, such a. right has little 
con·nection with the meaning of public use. Property rights proponents have not 
made a convincing positive normative case against expropr~ation per se. 
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But concern about eminent domain is not an exclusive posses
sion of the right. Ralph Nader and Allen Hirsch have. also ~r
gued for heightened· scrutiny -of public use whenever taken land 
is transferred to a private party.38 Nader fought for the 
Poletowners against General Motors and Detroit at the time of 
the condemnation. His argument here does give particular 
weight to the losses suffered by displaced residents, but the con
stitutional solution offered by his co-author and him is to apply 
strict scrutiny to the public use justification ·for such takings.39 

But, as- I have .argued, the losses suffered are essentially unre-· 
lated to the purpose pursued or the ultimate owner of the prop
erty taken. 

On the ·other hand, it seems undeniably true that in many in
stances, the community will be better off .. even after compensa
tion is paid, if particular parcels are owned by A rather than B, 
particularly if A has the expertise and resources to combine them 
with other parcels to create a well-located site of an appropriate 
size for productive activity not otherwise feasible in that commu
nity. B's concerns about receiving less compensation than he 
thinks fair goes only to the question of whether the compensa
tion is constitutionally just. Further, to the extent that courts are 
being asked to weigh in some intrusive manner whether the pub
lic benefits that a project will bring are large enough or of ·the 
right kind, they are being lured back to a Lochnerean inquiry 
into the wisdom of legislative measures. Indeed, such an ap
proach bears a strong structural and ideological relation to an 
enhanced means-ends analysis in regulatory takings cases.40 

Moreover, no principled constitutional line can be drawn across 
such varying· perceptions. This seems borne out by several recent 
cases. 

The cases where courts have expanded the requirements for 
"public use" do sometimes present troubling facts, but offer inad
equate constitutional solutions.41 99 Cents Only Stores v. Lan-

38. Ralph Nader and Allen Hirsch, Making Eminent Domain Humane, 49 VI):...L. 

L. REv. 207 (2004). They also filed a brief amicus curiae in Hathcock, urging the 
court to overturn Poletown. 

39. Id. at 224-25. 
40. The Supreme Court rejected .such inquiries in Lingle v. Chevron, USA, Inc., 

125 S.Ct. 2074 (2005). 
41. Other significant recent cases include Daniels v. Area Plqn Comm'n, 306 F.3d 

445 (7th Cir. 2002)(lack of public use in attempted voiding of a restrictive covenant 
to permit commercial use; less deference paid to determinations of public use by 
agencies without legislative power); Southwestern Illinois Development Auth. v. Nat. 
City Envtl., L.L.C., 768 N.E.2d 1 (Ill. 2002)(no public use in attempted taking for a 
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caster Redevelopment Agency,42 is an important case because 
here a federal court purporting to follow Midkiff found that a 
taking.served a purely private interest because the public interest 
advanced was pretextua,1. In that case, it appears that a county 
redevelopment agency sought to condemn· land so it could void a 
lease with the plaintiff, in order to allow Costco to expand its 
store qnto that adjacent site. The "power center" in which these 
stores .stood was the prize accomplishment of the county's rede
velopment efforts and the only shopping center in town with a 
"regional draw." The court characterized this as the "naked 
transfer of property from one private party to another."43 The 
county argued that it needed Costco to remain in tl).e center as an 
anchor to preserve its economic. value to the county. The court 
rejected this contention·, because of a lack of-evidence in the re
cord suggesting that this was the real reason or was plausible.44 

This, of course, entirely departs from Midkiffs admonition to 
courts to accept a "conceivable" public purpose and not to con
sider whether the taking would in fact achieve its purpose. 

But what actually was constitutionally infirm in what the 
county attempted to do? The preservation of the success of the 
_power center· obviously was an important goal for the county and 
losing its anchor store would have been perilous. Of course, the 
county may have been wrong, Costco could have. been bluffing, 
but it is hard to see how a court would be a better judge of that 
than the city, which had no non-economic reason to prefer one 
retailer to another and intended to put a lot of public money be
hind its judgment, by selling the land to Costco for $1. Given the 
serious public money being expended, one would also expect vot
ers to evalu9-te critically the wisdom of such spending. 

parking lot for a raceway); Bailey v. Myers, 76 P.3d 898 (Ariz. Ct. App. 2003)(no 
public use under state constitution in taking for mixed use development); Casino 
Re,invesiment Dev. Auth. v. Banin, 727 A.2d 102 (N.J. Super. Ct. 1998)(taking of 
residences for future vague enhancement of Trump casino not a public use). See 
generally Corey J. Wilk, The Struggle Over the Public Use Clause: Survey of Hold
ings and Trends, 1986-2003, 39 Real Prop. Prob. and Trust J. 251 (2004). 

42. 99 Cents Only v. Lancaster, 237 F.Supp. 2d 1123 (C.D: Cal. 2001). 
43. Id. at 1129. It seems fair to surmise that Costco's insistence on expanding onto 

the site of the plaintiff may have reflected a desire to get rid of the plaintiff, which 
would compete with Costco on many products, out of the center. Such desires are 
unexceptionable in themselves and non-competition clauses are commonly en
shrined in shopping center leases. Moreov.er, 99 Cents probably fought the case 
because of the advantage of being contiguous to Costco. 

44. The discussion in the· case is confusing because Lancaster ·sought to fit its ac
coun~ within the terms of preventing "future blight" in order arguably to place its 
action within _the state enabling statute, 
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What about injury to the plaintiff? As a constitutional matter, 
it is hard to see why we should care. The city offered to buy out 
the plaintiff's lease for its market value plus additional amounts 
to cover moving expenses and lost goodwill, presumably some
thing quite close to the damages that a landlord would suffer for 
(efficiently) breaching the lea~e. While 99 Cents Store was being 
"singled out" by the city in some sense, the criteria was straight
forwardly economic. Surely, its corporate "feelings" do not 
pluck any constitutional strings!45 However ·much the efforts of 
Lancaster to maintain the value of the center may resemble mak
ing sausages, nothing in the constitution should be seen to pre
vent it46 

Hathcock v. Wayne County, 47 demands attention as the deci
sion reversing Poletown. The case involved an attempt by Wayne 
County to assemble land for a business and technology park, im
mediately south of the newly renovated airport, intended to stim
ulate the depressed economy of the greater Detroit area. After 
buying nearly 1,000 acres consensually, the county sought to t.ake 
by eminent domain the remaining 300 acres of the project area 
held in scattered lots by several owners. The takings were au
thorized by a state statute requiring that they be "necessary" for 
the "use or benefit of the public." The Michigan Supreme Court. 
held the proposed takings unconstitutional, ruling that, in the ab
sence of blight, government per se cannot take property and 
transfer it to a private owner regardless of the amount or cer
tainty of the economic benefit to the public.48 

l,, 

45. Business corporations simply lack the capacity to entwine their property with 
their "personhood." Margaret J. Radin, Property and Personhoocf,, 34 STAN. L. REv. 
957 (1982). 

46. Professor Garnet suggests that 99 Cents Only Stores shows "the salutary role 
that a heightened means-ends [analysis]" could play. Nicole Stelle Garnet, supra, 
note 19 at 967. But the court breezily dismissed the city's plausible claim that ca
tering to Costco was necessary.to protect the center, a bet.on which it was prepared 
to expend both money and political capital. The court's hasty rejection of the _city's 
claims undermines Professor Garnet's belief that greater judicial involvement will 
enhance the public interest. 

The Supreme Court in Kela v. City of New London, 125 S.Ct. 2655 (2005), fin
gered 99 Cents Only Store, as a case of "one to one transfer of property, executed 
outside of the confines of an integrated development plan" that ought to be viewed 
"with a skeptical eye." Id. at 2667, n. 17. Th.at seems fair, but should not entail a 
reflexive conclusion that such condemnations cannot substantially further the public 
welfare. 

41. County of Wayne, 684 N.W.2d. 765. 
48. I do not know how the court would apply this rule to leases of taken facilities 

by the government to private users, which can range from 99-years ground leases, as 
in Keio, to short term leases of small retail spaces. 
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The Hathcock opinion is depressingly formalistic and opaque, 
·finding- only ( doubtfully) that the. Michigan courts did not inter
pret "public use" to include "benefit" at the time the current 
state constitution was adopted in 1963.49 Thus, there is little 
analysis of what values such a ruling serves and its costs. The 
property owners in the case were not neighbors in a thriving resi
dential neighborhood, as in Poletown. Several owned merely va
cant land held for speculation and thus were fully compensabie 
by damages. At the same time, the decision burdens local gov
ernments trying to generate economic activity in a state that last 
year ranked 48th in the creation of new jobs. There is no claim in 
the opinion that the project Wayne County was pursuing was 
other than a sensible, carefully considered, democratically ap
proved attempt to .create some economic synergy in the right 
place. 

The court did purport to consider three practical arguments 
other than economics to justify the takings. First, it rejected the 
idea that assemblage of the entire area under one owner was nec
essary for the project, based upon its observation that "the land
scape. of our country is flecked with shopping centers, office 
parks, clusters of hotels, and centers of entertainment and com
merce. "50 This seems not to have been a problem of factual re
cord, as such, but a sweeping conclusion that since controlling an 
entire area is not necessary for all economic development, it is 
nev~r necessary - a conclusion infirm in logic. It is difficult to 
understand why the law should privilege the inexpert views of a 
court on the necessity of unified control in any particular case 
over the contrary view of the state (through its authorizing stat
ute) or the county that is prepared to pay for the land. The real
ity, of course, is that sometimes unified control over a site is 
necessary and sometimes it is not. 

Second, the court was troubled by a lack of continuing public 
oveFsight to ensure that the land taken would continue to serve 
public needs after being conveyed to private businesses. But the 
county wants to lure economic activity and cannot accomplish 
that goal if it sets too rigid rules for making profits or· threatens 

49. Toe court seems not to have considered whether those who adopted the 1963 
constitution might have read ''public use" in light of Berman, the mass of state cases 
following it, or the interpretation implicit in the Michigan legislation authorizing 
takings for public benefit. 

50. Id. at 783. 
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penalties for failure.51 In any event, the Comity did act pursuant 
to a plan that a developer would need to follow. Oversight is 
always a question of degree. 

Lastly, the court ~oted that its ruling does not invalidate the 
clearing of blighted slums as a public purpose. Ironically, this 
ruling insures that very poor people can continue to be displaced 
from their communities for redevelopment by private develop
ers. The court's justification for this is only that they had ap
proved such takings for urban renewal· before the 1963 
constitution was adopted. The opinion as a whole is wooden and 
obtuse about both constitutional law and urban realities. 

Finally, Kelo v. City of New London;52 has taken on great sig
nificance since a divided Supreme Court affirmed a decision ad
.hering to established law deferring to legislative determinations 
of "public use." A divided Connecticut Supreme Court en bane 
upheld New London's taking of several homes and two busi
nesses as part of a redevelopment of a waterside site to enhance 
its economic potential for the benefit of the entire city. The 
court employed a Berman type analysis, concluding that federal 
and Connecticut interpretations of "public use" were identical. 
The court plainly was impressed by the care in the planning that 
went into the decision to develop this sort of-µrixed use and ma
rina project adjacent to a new Pfizer "global research center." 
The court canvassed the recent decisions talcing a harder line· 
against eminent domain for economic redevelopment, but con
cluded that each dealt with "outlier" facts and did not change the 
traditional manner of review. 

Justice Zarella's dissenting opinion may be the most careful 
opinion y"et justifying greater judicial activism in emiµent do
main.53 After agreeing that a court should defer to a l~gislature's 
statement that its announced purpose would constitute a public 
use, he stated that a court should go on to examine what the 
"actual use" of the property would be and require the city to 
establish by clear and convincing evidence that proposed public 

51. This is a difficult matter that deserves more extended consideration: what 
should government constitutionally be required to do to increase the chances that 
taken land will be used for purposes that advance the public welfare. State authoriz
ing statutes sometimes specify such matters. 

52. Kelo, 125 S.Ct. 2655. 
53. He would have been better off omitting a largely mythic history of property 

rights and eminent domain. It is a gross simplification to claim that "protection of 
private property is the principal aim of our society." Id. at 577. -Also he places the 
adoption of the first takings clauses after concern about overuse for canals, etc. 
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benefits would in fact be realized.54 The dissent felt that the 
greater uncertainty of securing public benefit from economic re
development than from traditional public projects justified the 
courts in applying a "heightened standard of judieial review . . . 
to ensure that the constitutional rights of private property are 
protected adequately . . . . "55 

Although Justice Zarella should be commended for actually 
trying to articulate the real issues here, his analysis is faulty. He 
found two distinctions between takings for economic develop
ment and "traditional takings." First, he argued that "traditional 
takings almost always are followed by an immediate or reasona
bly foreseeable public benefit. "56 He seems confused here, as his 

. examples show. The destruction of slum housing might indeed 
be soon followed by "relocation of project area residents and 
demolition of substandard structures," but a net public benefit 
may never come from what can also be viewed as a tragedy. Can 
we say that there is a public benefit if the displacees dwell in 
worse housing and the land lies unused? A dam can be an envi
ronmental disaster and a military base a jumping off point for 
tragedy. In short, the dissent confuses immediately putting con
de;rnned property to a public use, which is largely a matt~r of 
definition, with immediately securing a public benefit, which is 
always less certain. 

Second, Justice Zarella argues that the public benefit that 
comes from a "conventional taking typically flows from the ac
tions of the taking party" rather than a private transferee. This is 
demonstrably wrong in the cases of condemnation for railroad 
lines, canals, and mills, which are privately built ancl run. But it 
may also be wrong in cases of facilities that continue to be owned 
by the government. Nearly all will be occupied and used by gov
ernment officials different from those who authorized the expro
priation. Some require that they be used by private persons to 
create public benefit, such as roads or port facilities. Even tak
ings that create purely public facilities managed by the govern
ment may never create any public benefit. The general point is 
that se_curing future ·benefits from any activity of' government re
quires complex and uncertain predictions about the future be
havior of many public and private persons. Requiring certainty 
prevents action. 

54. Id. at 583. 
55. Id. at 587. 
56. Id. at 578. 
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The dissent also claims· that takings for redevelopment raise a 
peculiar problem of governme:nt acting to aid powerful private 
interests. Many commentators have identified such "rent .seek.
ing" as the root problem with redevelopment takings.57 ·No 
doubt this problem is real; Professor Merrill c~refully explains 
the advantages to a private interest in getting the government to 
use eminent domain -on its behalf rather thaQ securing the prop
erty through a consensual deal.58 What seems missing from these 
concerns is comparison with some acceptable baseline of realistic 
governmental action. Is the threat ·of undue private influence 
greater in eminent domain than in land use regulation or eco
nollllc subsidy? After all, in this case, New London was going to 
lease the land to be taken to a developer for $1 per year, not an 
uncommon arrangement to _promote the economic objectives of 
the project, yet a far greater benefit to that d~veloper than using 
eminent domain to acquire it in the first place.59 Similarly, New 
London was going to rezone the area, greatly enhancing its value 
to the developer. As we know, a city can rezone land bringing 
serious loss to the present owner who generally is not entitled to 
any compensation. If fact, nearly all legislation has substantial 
distributional consequences, and private interests maintain ar
mies of lobbyists to try to capture benefits and fend off costs. 
There seems no reason to suppose that emin~nt domain presents 
risks of a different type or magnitude than any legislation, nearly 
all of which appropriately get low levels of judicial scrutiny. 
Moreover~ nearly every government project using· eminent do~ 
mq.in, even entirely traditional public uses, like building a mili
tary base, can have significant distributional consequences fhat 
private interests will contend over. 

What does raise special concern in Kela is that relatively- low 
income people will be displaced from their. ·homes. This fact is 
featured prominently in news accounts of the case and in the pe
tition for certiorari.60 Yet it plays no role in Justice Zarella's dis-

51. Id. at 579. 
58. See Merrill, supra, note 25. 
59. Similarly, in 99 Cents Only Stores, Lancaster was going to pay $3.4 million for 

the land and another ·$150,000 plus to break the plaintiffs lease, and then sell the 
land to Costco for $1. 99 Cents Only v. Lancaster Redevelopment Agency, 237 
F.Supp.2d 1123, 1126 (C.D. Cal. 2001). 

60. Petition for Writ of Certiorari to the Supreme Court of Conn., at 2, Kelo v. 
City of New London, 843 A.2d 500, (No. 04-108) ("Petitioners have poured their 
labor and love into their homes. They are places where people have lived for years, 
have raised their families, and have grown old."). 
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sent, or in any of the opinions tightening the vice on public use. 
Moreover, Zarella and the Hatchcock opi~on go out.of their way· 
to reaffirm the blight cases. Thus, the campaign against eminent 
domain has the curious disjuncture that the remedies offered 
provide at best tangential benefits to the most conspicuous and 
sympathetic victims of the measures. Rather, the decisions and 
the arguments seem to serve highly abstract judgments about the 
symbolic value of secure property rights that cannot survive criti
cal scrutiny. 

The U.S. Supreme Court's opinions in Kelo raise too many in
teresting issues to be dealt with in an afterthought. Although the 
Court squarely rejected petitioner's argument that economic de
velopment cannot be a public use, the ·Court did not expansively 
equate public use with the police power but essentially scruti
nized the record for indicia that the project .reasonably could be 
thought to have a substantial public benefit.61 Justice 
O'Connor's disseJ:?.t embraces the petitioner's argument, and thus 
labors to distinguish Berman and Midkiff as involving only the 
elimination of harmful land uses, and caricatures the Court's 
opinion as holding that government can take from A and give to 
B so long as the use is "upgraded".62 While she may rightfully be 
concerned about the propriety of some redevelopment projects, 
she does not thoughtfully examine whether they may better be 
checked by judicial limitations on the ostensible purposes for em
inent domain than by process-based prote~tions. The visceral, in
dee·d, ·paranoid public reaction to Kela, fomented to an extent by 
O'Connor's intemperate rhetoric, has substituted for a season 
the shouting of simplistic slogans and frenetic lobbying for schol
arly weighing of ends and means. 

III. 
REDEVELOPMENT TAKINGS -AND THE URBAN POOR 

In ·preceding sections, I have tried to frame more precisely con
cerns about the harms ~a used by eminent domain. My conten-. 
tion has been that • there should be no serious constitutional 
objection to using eminent domain for economic redevelopment, 
even.if the taken pi;operty ends up in the control of private devel
opers. The arguments of property rights advocates and suppQrt
ive judges seriously miss the mark. But one must confront 

61. Kela, 125 S.Ct. at 2666-67. 
62. Id. at 2671, 2673-74. 
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directly the special harm of displacement from one's home, 
which sever residents from places and communities bound up 
.with their identities and social possibilities. As developed below, 
these harms may be visited more drastically on the poor, and cur
rent constitutional law gives them less protection. 

While the Takings Clause requires just compen~ation for the 
property taking, ·it steadfastly has ignored the more cornplex 
losses imposed by residential -displacement. As ~xplained more 
fully below, condemnees generally receive only the fair market 
value of the property taken, but no damages for consequences of 
displacement, including moving expenses, the likely higher cost 
of replacement housing, and personal losses. Poor residents 
often own little property of value, but suffer disproportionately 
from a forced move. This imbalance poses two problems for the 
poor. First, it encourages government to choose too readily the 
places where low income people live as the location for new 
projects that can be accomplished through eminent domain, be
cause taking those places is less costly. Second, low income re
sidents must bear a higher percentage of their losses. In this 
section, I offer interpretations of the Takings Clause that may 
ameliorate these concerns. 

But concern about unfairness of constitutional compensation 
to poor residents does not lead directly to the conclusion that the 
poor should oppose the use of eminent domain for urban eco
nomic redevelopment. Urban governments most likely to pursue 
redevelopment are also the most consistent champions of poor 
residents, who continue disproportionately to live in cities. In
creases in employment and tax base sought through such rede
velopment often rebound to the benefit of the poor, since they 
are most dependent on the capacity of urban government to pro
vide services and benefits and will benefit disproportionately 
from locating new economic activity in cities. Thus changes in 
the approach to eminent. domain must hold in tension sometimes 
conflicting concerns lest they make poor residents worse off than 
before. It may help to clarify this point before turning to reme
dies for the distortions in just compensation· law. 

A. The Stake of the Poor in Urban Redevelopment 

Poor people and racial minorities long have borne a dispropor
tionate share of the burden of expropriation for urban redevel
opment. The urban renewal programs that formed the core of 
national urban policy from 1945 to the 1970's often was charac-
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terized aptly as "Negro removal," as they ofteq purposefully re,.. 
placed low income black communities with higher income, 
largely white residential developments.63 In Keio, the NAACP,. 
joined by the AARP and the Southern Christian Leadership 
Council, argued that using eminent domain for economic rede
velopment "will disproportionately harm racial and ethnic mi
norities, the elderly, and the economically underprivileged."64 

The nub of the argument was that since low value property was 
being put to higher value uses, poor people would be dispos
sessed more often.65 This view seems simplistic. 

It makes sense that a city trying to erihance the economic value 
of its fabric would eliminate the dwellings to which its poorest 
residents have been relegated. These are low~st market value 
developments·, and, characterized as "blight," their removal Ill it
self long has been considered an acceptable goal for a taking, 
regardless of what replaced them.66 And it also seems predict
able that, everything else being· equal, expropriation would fall 
upon those with the least power in the local political process. 
During the heyday of urban renewal in the 1950's. and 60's, poor 
minorities lacked political power, even in cities where their num
bers might have justified it, and this exposed them to removal.67 

But permitting eminent domain to remove blight but not more 
broadly to permit economic redevelopment, as was assumed at 
that. time, ensures that property taken for rede:velopment will dis-

63. Between 1949 and 1963, 63% of an families displaced by urban renewal were 
non-white and 56% of the non-white families were poor enough to be eligible for 
public housing (although usually none was available). BERNARD J. FRIEDEN & 
LYNNE B. SAGALYN, Doy,,NToWN, INc.: How AMERICA REBUILDS CmEs, 28 (MIT 
Press 1989). In Baltimore, for example, urban renewal and highway project demoli
tion displaced 10,000 famiJies, 90% of whom were black. Supra, note 60 at 29. 

64. Brief of Amici Curtae NAACP, et al. at 3, Kela v. City of New London, 843 
A.2d 500, (No. 04-108). Toe brief discloses no embarrassment from the fact that the 
property owners in the case do not fall within these categories. . 

65. Id. at' 3-4. Bizarrely, the bi:ief does not quarrel with Berman or the many 
blight cases in which nearly all those displaced were black and poor. See id. at 16-18. 

66. New York City Housing Authority, supra, note 17. Designation~ of blig!:1t or 
slum conditions by redevelopment agencies have been treated as conclusive by 
courts. Kaskel v. lmpellitteri, 115 N.E. 2d 659 (1953). In the period before serious 
relaxing of "public use," developers would look for the "blight that's right," an area 
with development potential that could be characterized with a straight face as blight, 
often gerrymandering the boundaries of a project to include some substandard resi
dential buildings. FRIEDEN & SAGALYN, supra, note 63, at 23. Findings that a pro
ject would clear away blight or slums also helped unlock the coffers of federal urban 
renewal funds. 42 U.S.C 1441. 

67. See Wendell E. Pritchett, The "Public Menace" of Blight: Urban Renewal and 
the Pr_ivate Uses of Eminent Domain, 21 YALE L. & PoL'Y REV. 1, 51 (2003). 

HeinOnline· -- 23 UCLA J. Envtl. L. & Pol'y 152 2005 

0 

C) 

0 



0 

0 

0 

2005] LOW INCOME RESIDENTIAL COMMUNITIES 153 

place the poorest residents. Today, it seems probable that any 
exercise of eminent domain that disproportionately harmed 
members of a racial minority would violate the federal Fair 
Housing Act. 68 

Nonetheless, since low income people continue to reside dis
proportionately in cities, their future prospects. are linked with 
those of the nation's cities. They should want their cities to exer
cise eminent domain if it can accomplish overall economic stimu
lation. The social and economic prospects for urban low income 
residents necessarily depend on the ability of cities to maintain 
their economies both for employment opportunities and for the 
revenue capacity of the city to provide education, housing, and 
other services .needed to advance.69 During the 20th century, the 
economic prospects for cities deteriorated dramatically. Early in 
the century, dependence in manufacturing on fixed place rail and 
harbor transportation concentrated industry and immigration in 
city centers. The rise of trucking on modern highways, along 
with improvements in electrical transmission destroyed the com
petitive advantage enjoyed by cities in manufacturing, e.ven as 
southern blacks streamed into northern cities in search of disap
pearing jobs. 7° Federal aid and urban renewal were ·early efforts 
to address this fundamental economic problem.71 But federal aid 
to cities has declined precipitously, placing most of the burden of 
providing servi¢es on state and local governments.?2 

Cities have in fact become successful promoters of real estate 
development within their borders, and in the process have 
clawed their ways back from the precipices of insolvency that 
threatened many older cities not many years ago. They have 
done this !hrough shrewd redevelopmeIJ.t and public subsidies 

68. 42 U.S.C. 3601 et seq. Section 3604(a) makes it "unlawful ... [t]o make un
available or deny ... a dwelling to any person because of race, color, religion, ... or 
national origin." Most courts hold that violations of the FHA can be made out by 
showing that the challenged acts have a discriminatory effect on protected persons. 
See, e.g., Metro. Housing Dev. Corp. v. Village of Arlington Heights, 558 F.2d 1283 
(7th Cir. 1977), Cert. Denied, 434 U.S. 1025 (1978). The NAACP would far better 
use its resources in developing this theory than in embracing libertarian property \ 
arguments. • 

69. J. Peter Byrne, Two Cheers for Gentrification, 46 Hoy.,. L. J. 405 (2003). 
70. See generally, DouGLAS W. RAE, CITY: URBANISM AND h's END (Yale Uni

versity Press 2003); FRED SIEGAL, THE FUTURE ONCE HAPPENED HERE: NEW 

YoRK, D.C., L.A. AND THE FATE OF AMERICA'S BIG CrnEs (Free Press 1997). 
71. See JON C. TEAFORD, THE ROUGH ROAD TO RENAISSANCE; URBAN REVI

TALIZATION IN AMERICA, 1940-1985 (Johns Hopkins University Press 1990). 
72. See, e.g., Ian Urbina, Bush Budget Would Cut Millions From City's Social Ser

vices, N.Y.Times, Feb. 9, 2005, at B3. 
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that have attracted substantial private investment. Redevelop
ments of waterfronts, no longer suitable for containerized ship
ping, into residential and recreational centers, for example, have 
brought tourists, new residents and businesses downtown. Of 
course, not all such-efforts have been successful, but enough have 
been to provide a new model of urban redevelopment. 

Som~ of these efforts have displaced existing residents. But it 
is naYve to suggest that urban communities are stable in the ab
sence of redevelopment. Far more people, of course, have left 
older cities due to industrial disinvestment and the large array of 
public and private inducements to move to suburbs than have 
been displaced by redevelopment.73 American cities in the 
1960's and 1970's witnessed flight from central sites and urban 
decay that have no precedent outside of war.74 Urban. economic 
projects attempt to provide greater economic stability to declin
ing places by bringing employment and new residents to where 
people already are.75 Even the Poletown project, however mis
guided, was an attempt to provide stability to Detroit at the sacri
fice-of a neighborhood; to give more p~ople ~ reason to stay. It is 
un9erstandable but far too limited to consider the plight of those 
forced to leave by condemnation without consideration of those 
forced to leave by disa_ppearing jobs, community, and hope. 

The cities also have created .structures that give greater voice 
and more tangible benefits to low income residents. Substantial 
grass toots protests emerged in reaction to urban renewal and 
highway construction, ev<;ntually halting large top-down redevel
opment. Cities found that they could undertake large projects 
only with the informed consent of affected cit_izens and eventu
ally al10wed neighborhood voices a place at the bargaining table. 

73. The population of Cleveland, for example, declined from 915,000 in 1950 to 
478,000 in 2000; a striking decrease but not untypical for northern industrial cities. 
New London, Connecticut, had lost 10% of its population and thousands of jobs in 
the 1990's, compared to the 115 parcels of land taken in the project challenged in 
Keio, 125 S.Ct. 2655. 

74. The most notorious example is New York City's South Bronx, where crime 
and drugs led to a wave of arson the effects of which have been compared to those 
from the bombing of German cities in World War II. TEAFORD, supra, note 71, 206-
07. See generally.JILL JONNES, SOUTH BRONX RISING: THE RISE, FALL, AND RESUR
RECTION OF AN AMERICAN CITY (Fordham University Press 2002). 

75. For a large scale defense of adopting policies to support community economic 
stability, see THAD WILLIAMSON, DAVID lMBRosc10, AND GAR ALPEROVITZ, MAK
ING A PLACE FOR COMMUNITY: LOCAL DEMOCRACY IN THE GLOBAL ERA (Rout
ledge 2002). 
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One respected study concluded: "Public-private deal making was 
critical for the rebuilding of downtown."76 

Cities have greater need for exercising eminent domain than 
suburbs or rural areas because they are least likely to have large 
tracts of vacant or undevelop~d land available for IJ,ew ventures. 
They need more often to assemble large sites from smaller, previ
ously developed parcels. Urban land assembly costs will be 
higher. Government can overcome these handicaps by using em
inent domain.to assemble substantially-sized tracts at strategic lo
cations. Familiar examples that most would consider successful 
are the Inner Harbor .. in Baltimore and Times Square in New 
York. Making eminent domain for economic redevelopment un
constitutional would strike at the heart of a process that has con
tributed to urban regeneration since the 1970's. 

Poor city dwellers would benefit most from more jobs within 
or near the city. We continue to suffer from a ~triking imbalance 
between job creation on suburban fringes and persistent unem
ployment and poverty within urban cores and older, inner ring 
suburbs, particularly among African-Americans.77 Moreover, at
tracting higher income residents to urban areas would break 
down some of the isolation which exacerbates the social depriva
tion of the underclass. For example, the educational accomplish
ments of poor i1_1ner city children may improve when they mix 
with children from more affluent homes that hold higher expec
tations for schools. Higher tax revenues permit greater expendi
tures on education and other supportive social services. To the 
extent that the plight of poor citizens has been aggravated by the 
flight of the middle class and employment to the suburbs, its re
turn to the _city can aid them. 78 

Sometimes, poor urban residents are the direct beneficiaries of 
redevelopment expropriations. For example, the Dudley Street 
Neighborhood Initiative formed a community development cor
poration in Boston tbat condemned thirty acres of privately 
owned land for a much admired, community controlled, mixed 
use development of affordable housing and local businesses.79 

76. FRIEDEN & SAGAL YN, supra, note 63, at 316. 
77. See, e.g., Michael A. Stoll, "Job Sprawl and the Spatial Mismatch Between 

Jobs and Blacks," February 2005, available at http://www.brookings.org/index/re
ports.btm. 

78. I develop this fheme in the context of gentrification in. Byrne, Two Cheers for 
Gentrificati_on, supra, note 69. 

79. Elizabeth A. Taylor, The Dudley Street Initiative and the Power of Eminent 
Domain, 36 B.C. L. REv. 1061 (1995). 
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The project could not have achieved its goals without land assem-
bly through eminent domain. so In truth, benefits to low income 0 
people from redevelopment usually is more indirect, from an im-
proved economy, but political organization can help poor re-
sidents get direct,. bu~ collateral benefits, such as set asides of 
affordable housing units.81 Below, I address procedural reforms 
that could give condemnees greater voice in red·evelopment 
projects. 

it is unclear the extent to which property rights advocates view 
use of eminent domain, to develop low income housing by com
munity development corporations, to raise less concern about 
public use than development of market rate housing or commer
cial space by profit seeking firms. It certainly could be argued 
that the benefit .to the public f:i;-om subsidized housing is direct 
while the benefit from market rate housing comes indirectly from 
economic stimulu~. But subsidized housing likely will be built 
and managed by community development corporations or their 
even ·more private agents, so the government would need to look 
to private qctors to achieve public ends. Experience has shown 
that private parties, including non-profits and community devt:!l-
opment corporations, do a better job of creating and producing Q 
subsidized .housing than do public housing authorities. It would 
be perverse for constitutional rulings to drive innovative housing 
and development programs back to comparatively inefficient 
government ownership. 

Anecdotes and conjecture are an inadequate basis upon which 
to assess the benefits and failures of redevelopment. There is an 
urgent need -for empirical studies to understand better the role 
played by eminent domain in overcoming holdouts in the reinvig
oration of depressed communities, accomplishing smart growth, 
and redeveloping brownfields. Unfortunately, judicial decisions 
and public debate seem to be p~oceeding largely on the basis of 
lively anecdotes rendered by partisans. 

Before leaving the · topic of harms and benefits to the poor 
from redevelopment, I need to touch upon another conceptual 

80. Id. at 1080. 
81. An example of this is the Arthur Capper/Carrollsburg project in Washington, 

DC. This is a Hope VI project replacing older public housing (rather than an exer
cise of eminent domain), but residents were able to obtain a firm.commitment to 
replacing each public housing unit in the new development one for one, even as the 
city develops another 525 subsidized units and 300 market rate units. See District of 
Columbia Housing Authority, Arthur C,:apper/Carrollsburg, available at http://www. 
dchousing.org/hope6/arthur_capper_hope6.html (last visited Aug. 22, 2005.). 
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issue. Urban living is even more intensely contextual than rural 
or suburban living. People live in denser housing that is discon
nected from natural geographical elements. The value of private 
space depends even more on location; the character of any loca
tion depends on numerous municipal services and cooperation 
on so many different levels that clear distinctions between public 
and private spheres seem forcep.. People spend more time in 
public space and· the enhancement of its amenity value is more 
acute. Thus the balance between public and private rights in cit
ies has tilted more toward the public throughout history. Cities 
have been more prone to regulate housing standards and land 
use, and employ eminent domain, than rural areas. Accordingly, 
property owners have less reasonable expectations of being free 
from civic action. As we consider below, however, this also mag
nifies the loss they suffer when displaced from their communities. 

B. Procedural Rights for Residents 

Even if poor residents as a group ought to support urban rede
velopment programs, they also still are most likely to be dis
placed by them, as discussed above. In other words, poor 
residents want successful programs but are concerneq. about 
where they occur: Post urban renewal redevelopment projects 
generally attempt to avoid large displacements and involve re
sidents and grass roots representatives more fully in the negotia
tion process.82 In an ideal world, one might mandate that poor 
residents ought not ·to be more likely than all residents to be dis
placed and w9uld be guaranteed a fair share of the benefits from 
any redevelopment program. But the economic reality is_ that 
poor residents are lilcely to be concentrated in low value enclaves 
that repel private investment. Moreover, private capital can be 
induced to take on the risks of investment in such locations only 
on the prospect of substantial returns. 

If a centTal problem for poor residents is a lack of political 
power, it may be possible to construe the Takings Clause to man
date procedures that can amplify their political voices. Impor
tant • statutes have required decision makers to weigh more 
carefully the various costs of demolition. The National Environ-

82. A recent study found a consensus among local officials th'at large s.cale urban 
development projects "should proceed only if their negative side effects were negli
gible, or at least fully mitigated." ALAN ALTSHULER AND DAVID LuBEROFF, MEGA

PROJECTS: THE CHANGING PoLmcs OF URBAN PuBLIC INVESTMENT 43 (Brookings 
Institution Press 2003). 
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mental Policy Act requires consideration of the environmental 
impacts of a project and of alternatives before a federal project is 
begun.83 The National Historic Preservation Act requires an 
agency to consider adverse effects on historic resources, includ
ing neighborhoods eiigible for inclusion in the National Register 
of Historic Places, before undertaking a project,84 and Section 
4(f) of the Transportation Act requires highway officials to take 
numerous steps to avoid or minimize harming various lands, such 
as wildlife refuges, public parks, and historic resources.85 

Such statutes will affirmatively protect some neighborhoods 
against thoughtless destructi_on, by directing attention to environ
mental or historical resources.86 Even more, they provide mod
els for collecting_ information and considering more carefully the 
costs of eliminating functioning communities. For example, EPA 
already expressly considers disproportionate effects on poor and 
minority communities in assessing the environmental effects of 
projects that it undertakes that are subject to NEPA.87 Such stat
utory procedures also provide opportunities for voice by the ex
isting residents to explain the value of current communities. The 
legal and political mobilization of residents facilitated by such 
statutory procedures effectively changed the power balance in 
transportation planning and construction, ending the urban high
way construction craze of the 1950's and 60's.88 Residents of 

83. 42 U.S.C. 4321 et seq. Numerous states have adopted similar provisions for 
actions by state and local governments. For example the California Environmental 
Quality Act, Cal. Pub. Res. -Code sec 21000 et seq, requires early consideration of 
environmental consequences of using a site planned for condemnation for some 
public·use. Failure to conduct prior environmental analysis can lead to dismissal of 
an eminent domain action. _Burbank-Glendale-Pasadena Airport Auch v. Hensler, 
233 Cal.App.3d 577 (1991). 

84. 16 U.S.C. 461 et seq. 
85. 49 u.s.c. 303. 
86. Interestingly, an Environmental Impact Statement was prepared and chal

lenged as insufficient in federal court concerning the Poletown project. Crosby v. 
Young, 512 F._Supp. 1363 (E.D. Mich. 1981). The court rejected the p~aintiffs' con
tention that the E1S failed to consider reasonable alternate sites for the GM plant, 
because it held that the proposed alternates were not feasible. Id. at 1379. How
ev.er, the inquiry never engaged with the costs of displacement, except to note that 
some alternates were rejected because they would displace more people. What 
should be required in the future is a public inquiry into whether the benefits of the 
project exceed the costs of displacement, so the political process wm • explicitly ad
dress it. 

87. See Final Guidance for Incorporatin_g Environmental Justice Concerns in 
EPA 's NEPA Compliance Analysis (Apr. 1998), available at www.epa.gov/compli
ance/resources/policies/ej/ej_guidance_nepa_epa0498.pdf (last visited Aug. 22, 
2005). 

88. ALTSHULER & LUBEROFF, supra, note 82, at 88. 
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Washington, for example, used procedural rights under the 
Transportation Act to stall and eventually defeat_ construction of 
highways through black neighborhoods in the 1970's.89 

Drawing. by· analogy from these statutes, government could be 
forced to consider the costs of taking residents' homes, the rela
tive value of alternate locations for a proposed project, and 
means ·of limiting the harm at the preferr.ed • site. As in NEPA 
and the NHPA, the emphasis should be on .requiring study and 
disseminating information. This will have the advantage of invig
orating political debate. The condemning authority might be re
quired to find that the taking was "necessary" despite its 
awareness _of the costs to the residents and its attempts -to miti
gate harm. While a court could assess the adequa~y of the in
quiry, the decision made should not be subject to review in 
substance, because the final decision whether to take property 
should be legislative. Such a process may also direct the atten
tion of decision-makers to the value of functioning communities, 
even if poor; the blindness to these social assets was one of the 
greatest failings of urban renewal,. as pointed out by Jane 
Jacobs.90 

The provision of federal money to cover the costs of acquisi
tion and demolition may make even more. critical the need for 
procedures that expose the costs of displacement. Local leaders 
are more likely to disregard tµe socioeconomic costs of displace
ment when the federal government provides the bulk of funding. 
Professor William Fischel analyzes in a forthcoming paper how 
availability of federal dollars may distort the local political pro
cess in favor of eminent domain, since federal programs typically 
grant funds only for specific types of projects. Fischel is con
cerned that local officials might never consider alternate use of 
funds for redevelopment that would not have such large social 
costs. On a more specific level, another author lias pointedly 
criticized the federal Community Development Block Grant pro-

89. See D.C. Federation of Civic Assoc'n v. Volpe, 459 F.2d 1231 (D.C. Cir 1971), • 
cert. denied 405 U.S. 1030 (1972); Zachary M. Schrag, The Freeway Fight in Wash
ington, D.C.: The Three Sisters Bridge in Three Administrations, 30 J. URB. HisT. 
648 (2004). 

90. JANE JACOBS, THE DEATH AND LIFE OF GREAT AMERICAN CITIES, 441 (Ran
dom House 1961). 
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gram for not requiring a community or the HUD to detail the 
expected socioeconomic costs of displacement.91 

Process adequate to avoid systematic unfairness should be con
stitutionally requir(?d as a procedural element of "public use," 
before any condemnation of existing residences. Even if Berman 
correctly abandoned a;ny substantive restraint .on eminent do
main, it stumbled on a facile trust in an idealized ·political pro
cess. Although the opinion trumpets the need to leave 
redevelopment decisions to the legislative process, the. disen
franchised residents of Washington, be, had no voice at all in 
Congress's approval of urban renewal, let alone the subsequent 
administrative decisions· about where and how it should be con
ducted.92 Although DC is an extreme case, urban renewal was 
characterized by top down, technocratic decisions about the 
scope and location of expropriation that employed federal 
money to bre·ak free from customary- local political constraints.93 

While interpretaiions of public use have most often been sub
stantive, there is persuasive support for interpreting those words 
to create procf?dural protections. Matthew Harrison's historical 
analysis, discussed _above, finds that the framers accepted emi
nent domain when the proc;luct of "legislative consent" rather 
than of executive imposition. They also rejected Briti~h notions 
of "virtual representation" in a distant Parliament where they 
elected no members. This original concern with eminent domain 
as the fruit of consent through actual representation supports in
terpretations ensuring vulnerable people a reasonable chance to 
be heard in the decision where to expropriate. This interpreta-

- tion is consistent 'Yith that of .Dean Treanor in his magisterial 
analysis of the original meaning of the Takings Clause, where he 
found that the framers mandated compensation in the case of 
physical appropria_tions because of concern that legislatures 
would undervalue the losses owners might suffer.94 He goes on 

91. Adam P. Hellegers, Eminent Domain as an Economic Development Tool· A 
Proposal to Reform HUD Displacemem Policy, 2001 L. REv. M.S.U.-D.C.L. 901, 
906. 

92. Residents of Washington have no voting representative in either house of 
Congress, which directly governed until elected local government was established in 
1974. The attempts of black residents to prevent the redevelopment of Southwest 
Washington, which was 76% black, are recounted in HowARD GILLETTE, JR., BE
TWEEN JUSTICE AND BEAUTY; RACE, PLANNING, AND THE FAILURE OF URBAN POL

ICY IN WASHINGTON, D.C., 151-69 (Johns Hopkins University Press 1995). 
93. See, e.g., Douglas W. Rae, supra, note 70, at 320-25. 
94. William Michael Treanor, The Original Und?rstanding of the Takings Clause 

and the Political Process, 95 CoLUM. L. R.Ev. 782, 855 (1995). 
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to suggest that an appropriate modern "translation" of this origi
nal meaning would focus judicial scrutiny on. "governmental ac
tions that affect discrete and insular minorities in environmental 
justice cases."95 

Moreover, scholarship about public use has emphasized con
cern with rent seeking and other failures of t~e political process, 
typically diagnosed through the lens of public choic.e theory~ 
Professor Garnet in her carefully reasoned recent arti~le argues 
generally for some heightened scrutiny for the fit between the 
use of eminent domain and the purposes government claims to 
be seeking, but directs her programmatic suggestions toward pro
cedural protections that will enhance the ability of courts to per
form this analysis.96 While I disagree with her substantive 
analysis for the reasons given above, her arguments for greater 
procedural protection demonstrate the procedural core of the 
public use requirement. The Court in Dolan v. City of Tigard, for 
example, created both substantive and procedural barriers to 
regulators exacting property interests as mitigation before per
mits would be issued; the city was forced to hold an individual
ized inquiry, in which it bore the burden of proof, to establish 
"rough proportionality" between the harms addressed by the 
permit process and what the owner must convey.97 

Professor Gamet raises concern about "quick take" statutes, 
which perm.it the government to use streamlined procedures for 
eminent domain when circumstances require urgent public ac
tion. She effectively notes that such statutes diminish the ability 
of residents to mobilize and argue against the taking of their 
homes before crucial decisions are made, and in Poletown the 
city did use quick take to ensure that its plan was "a fait accompli 
before meaningful opposition could be regi~tered -or informed 
opposition organized."98 Indeed, it is difficult to understand why 
such provisions should ever be available to displace residents 
from their homes, at least without a showing of the gravest exi
gency, given the permanent scar of destruction of home and com
munity. It is true that the Supreme Court long has held that 
"where adequate provision is made for the certain payment of 

95. ld. at 876. 
96. Nicole Stelle Garnett, The Public-Use Question as a Takings Problem, 71 

GEo. WASH. L. REv. 934 at 969-74. 
97. Dolan v. Tigard, 512 U.S. 374, 391 and n. 8 (1994). 
98. Garnett, supra, note 96 at 971, quoting Poletown Neighborhood Council, 304 

N.W.2d at 470 (Ryan, J., dissenting). 
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the compensation without unreasonable delay the taking does 
not contravene q.ue process of law in the sense of the Fourteenth 
Amendment merely because it precedes the ascertainment of 
what compensation is just."99 Nonetheless, if one accepts that 
payment of money cannot make residents whole· for the loss of 
their homes and communities, the argument for substantial ad
vanced notice and a hearing on the need. to take a particular loca
tion seems compelling. After all, the relevant due process 
inquiry is whether a post deprivation hearing adequately protects 
cognizable interests.100 

C. Reassessing Compensation for Residents 

Rather than insist on a substantive interpretation of the public 
use requirement, it may be more efficacious to address the crite
ria for "just compensation." If public use is interpreted not to 
place substantive requirements in front of legislatures, then own
ers ··no longer are protected in. any sense by a "property" rule 
within the meaning of Guido (:alabresi's famous taxonomy.101 If 
a court finds that the public use criterion has been met, or evis
cerates the requirement entirely, then the residents' ass~ts are 
protected only by a liapility rule, offering damages for invasion 
of the owners' rights. Setting the measure of damages at differ
ent levels will change the level of protection afforded ~he owner . 
and make the decision whether to take the property more or less 
efficient. It may also affect our judgment of whether the taking is 
just. •• 

The traditional measure of "just compensation," however, 
does not provide complete damages to residents. It is familiar 
that' th~ standard of "just compensation" is met by the payment 
of "market value." That is, in most cases, the government need 
only pay for the taken property wha_t a willing seller would have 
taken from a willing buyer in the absence of eminent domain. 
The problem is that the government's resort to eminent domain 

99. Bragg v. Weaver, 251 U.S. 57, 62 (191?); see also Cherokee Nation v. S. Kan. 
Railway Co., 135 U.S. 641, 658-59 (1890). 

100. Matthews v. Eldridge, 424 U.S. 319 (1976). 
·101. Guido Calabresi and Douglas Melamed, Property Rules, Liability Rules, and 

Inalienability: One View of the Cathedral, 85 HARV. L. REv.1089 (1972). That is, if a 
Court decides th~t a proposed taking is not for a "pubHc use," the government can
not force the owner to suri:ender ownership, but can gain a transfer only on a con
sensual basis. The distinction between property and liability rules is applied to 
several related problems in Lawrence Berger, The Public Use Requirement in Emi
nent Domain, 57 OR. L. REV. 203 (1978). 
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indicates that the seller is not willing. Most condemnees receive 
less than their actual loss, since they are not willing to sell at the 
prevailing mark.et price (like most property owners at any given 
time). In some cases this may be ·attributable to negotiation 
strategy or a simple belief by the owner that he can manipulate 
the valuation litigation to get a higher price. But •it also can be 
attributed to what Professor Merrill has called a "subjective pre
mium," a personal value that the owner places upon his property 
well above its market value.102 In most cases, courts refuse to 
order any payment of such subjective losses. The consequence of 
this is that while in some cases there may be very little subjective 
loss, as in the case of unimproved land held for investment, in 
others there may be enormous subjective loss, as when a poor 
resident is driven from a community that is bulldozed. 

There are many reasons why market value may not be just 
compensation for residents. A home is both a haven from the 
assaults of society and a locus where the webs of family and com
munity grasp us. One need not be a Hegelian to appreciate that 
personal ,identity can be significantly bound up in a home, espe
cially one of long standing, which may be associated in memory 
with departed loved ones or stirring personal events.103 But in 
some cases, like Poletown, far niore than an individual home is 
destroyed, namely an entire community and way of life centered 
on networked residences and community centers such as 
churches and ·shops. Thus, the loss to the individual is com
pounded, and may increase geometrically (rather than arithmeti
cally) by the size and vitality of the community destroyed. The 
individual loses relationships and the social meaning that comes 
from a familiar place and community, which may amount to 
"root shock."104 There may even be ways in which these local 
community efforts and networks might be· considered to be 
property.105 

102. Merrill, supra, note 25, at 83-84. 
103. See Margaret Jane Radin, Property and Personhood, 34 STAN. L. R.Ev. -957, 

991-96 (1982). 

104. MINDY TI-IOMPSON FULLILOVE, RooT SHOCK: How TEARING UP CrTY 

NEIGHBORHOODS HURTS .A.MERICA, AND WHAT WE CAN Do ABOUT IT (One 
World Ballantine Books 2004). In this recent book, an African-American psych_ia
trist attempts to describe and gauge the harm caused an individual from being up
rooted from a community. The effect of the destruction of black neighborhoods c;m 
former residents is at the core of her concern. 

105. See Amnon Lehavi, Property Rights and Local Public Goods: Toward a Bet
ter Future for Urban Communities, 36 URB. LAW.. 1 ( 2004). 
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Also, ~he poorer a displaced resident, the less likely it is that 
she will receive full compensation for her loss. First, to the ex
tent a poor person owns a fee simple, it is likely to'· be of rela
tively low market value, increasing the need to cope with a 
higher replacement cost. (Some slum property owners will wel
come eminent domain as release from a hazardous investment.) 
Second, most poor people will not own a fee but have, at best, a 
leasehold: The government pays the value of the fee interests 
that it takes, and the parties divide the compensation according 
to their shares or lease provisions.106 But the amount .realized by 
a low income residential fenant will be low in any event, and 
likely will be zero. There are several reasons for this: the value 
of the leasehold- must be offset by rent to be paid.107 If a tenant 
holds on a month to month lease, no compensation will be due, 
even if local law permits eviction only for cause.108 Also, if the 
lease contains a stanqard "condemnation clause," which termi
nates the lease upon the taking, no compensation need be 
paid.109 Thus; the tenant suffers the inconvenience and collateral 
harms of displacement, while the landlord, who may be a non
resident investor, receives the full measure of his property's 
worth in the market. Third, for poor people, the value of social 
relations within the community may be a proportionately more 
valuable asset in their social portfolio than their financial invest
ment in their residence; thus, the percentage of their: loss that will 
be uncompensated under current law will be higher than for 
many more .affluent residents. •With fewer resources to manage 
their transition to some new affordable location, poor displacees 
may spiral downward in despair.110 

106. Victor P. Go~dberg, Thomas W. Merrill &. Daniel Unumb, Bargaining in the 
Shadow of Eminent Domain: Valuing and Apportioning Condemnation Awards Be
tween Landlord and Tenant, 34 U.C.L.A. L. REv. 1083 (1987). 

107. United States v .. Petty Motor, 327 U.S. 372, 381 (1945); Grear Atlantic and 
Pacific Tea Co,. v. State, 238 N.E. 2d 705, 710 {1968). 

108. In the Matter of Dormitory Auch. of the State of New York, 699 N.Y.S. 2d 645, 
646 (Sup. Ct. 1999). 

109. See, e.g., Pennsylvania Ave. Redevelopment Corp. v. One Parcel of Land, 670 
F.2d 289, 292 (D.C. Cir. 1981). 

110. The special nature of the harm suffered by low income displacees is shown in 
the detailed study of those displaced from SW Washington. Although, contrary to 
expectations, nearly all found displacees lived in decent housing, many suffered from 
social disorientatfon; they had lost a sense of community built up from.having lived 
in stable social conditions for a long time. Researchers found that the sense of com
munity had not been reestablished and that 1/4 of the interviewees had not made 
single friend since moving. Their sense of alienation was pervasive and there was 
such a "shocking" amount of anomie that a majority thought children should not be 
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The Constitution does not say "market value," is says "just 
compensation." The goal is to put the owner "in as good a posi
tion p·ecuniarily as if his property had not been taken."111 The 
Supreme Court defines "just compensation" as compensation 
that is fair both to the owner and to the public that has to pay, 
but nearly always limits condemnees to the market value of \he 
property confiscated. It is black letter law that compensation is 
measured by the -loss to the owner rather than the gain t_o the 
public. Yet the Court itself acknowledges that using the market 
value standard "does not necessarily compensate- for .all the val
ues an owner may ·derive from his property."112 

I need to consider further why these kinds of losses are not 
compensated, although they might be in a tort case. Of course, 
the condemnor by definition is not a wrongdoer, and the pay
ment to the condemnee will come from the -public fisc. At the 
same time, however, setting corp.pensation nearer the actual costs 
to the residents will (theoretically) prevent excessive taking of 
their property. The focus has been limited to the value of the 
property lost rather than consequential damages. Plainly, this 
prefers those whose locational assets are capitalized in real estate 
to those whose assets consist of local knowledge, connections, 
and mutual affections. 

The explanation for this preference in the· cases frequently is 
explained in terms of ease of measurement.113 The Court will 
not compensate the subjective values that an owner may have for 
his, for example, ancestral home. The market value of a house is 
relatively straightforward, but determining the value of lost emo
tional attachments is inherently unreliable and costly to invesfr
gate. Perhaps the poor suffer more from not considering their 
intangible losses, since this may cause their losses to be entirely 
neglected. 

Some writers- have suggested paying a premium above market 
value, say 150%, as a way to approximate their total loss through 
expropriation more closely. This- is often· defended as a way to 
take accou.nt oft.he compulsory nature of the taking without en
gaging in unreliable inquiries into subjective value. A multiplier 

brought into this world. DANIEL THURSZ, WHERE ARE THEY Now? 100-01 (Health 
and Welfare Council ·of the National Capital Area 1966)., Similar depression af
flicted displacees from the West End of Boston after it was cleared in 1958-59. 
FRIEDEN & SAGAL YN, supra note 63, at 34. 

111. Olson v. United States, 292 U.S. 246, 255 (1934). 
J.12. United States v. 564.54 Acres of Land, 441 U.S. 506, 511 (1979)-. 
113. DANA & MERRILL, supra, note 4 at 175-77. 
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is no answer for the poor, however, since they will have little or 
nothing to multiply.. Moreover; courts have not been receptive to 
incorporating such premiums in constitutional formulas. 

In Kimball Laundry, Justice Frankfurter justified the failure 
generally to compensate for subjective losses on three grounds: 

The value of property springs from subjective needs and attitudes; 
its value to the owner may therefore differ widely from its value to 
the taker. Most things, howe.ver, have a general demand which 
gives them a value transferable from one owner to another. As 
opposed to such personal and variant standards as value to the-par
ticular owner whose property has been taken, this transferable 
value has an external validity that makes it a fair measure of public 
obligation to compensate the loss incurred by an owner as a result 
of the taking of his property for public use. In view, however, of 
~he liability of all property to ~ondemnation for the common good, 
loss to the owner of nontransferable values deriving .from his 
unique need for property or idiosyncratic attachment fo it, like loss 
due to an exercise of the police. power, is properly treated as part 
of the burden of common citizenship. Because gain to the taker, 
on the other hand, may be wholly unrelated to the deprivation im
posed upon the- owner, it must also be rejected as a measure of 
public obligation t0 requite for that deprivation.114 

The grounds here are objectivity, citizenship, and lack of public 
benefit. They are unconvincing either alone or together. First, 
while the price given by the market may provide a fair value in 
that it will be impetsonal, the argument above has maintained 
t}J.at it leaves out values just as or more important to owners (as 
Frankfurter concedes) and unduly punishes the poor. This is 
most apparent in the case of poor, long term apartment 
residents. 115 

Second, he argues that loss of subjective value should be un
derstood as a burden of citizenship like lost property value under 
the -police power. The point is all rhetoric and no substance. 
Subjective values are far less likely to be diminished by zoning , 
and environmental regulations- than by eminent domain; regula
tions generally do not deprive owners of possession nor prohibit 

114. Kimball Laundry Co: v. United States, 338 U.S. 1, 5 (1949). 
115. This can be seen clearly when th~ resident is displaced from a rent controlled 

unit from which statutorily be cannot be evicted at the end of his term. See In che 
Matter of Dormitory Auth. of the State of New York, 699 N.Y.S. 2d 645 (Sup. Ct. 
1999). 
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established land uses that are not nuisances.116 Displacement of 
residents by police powet regulations is rare and usually neces
sary for the sa{ety of the residents.117 It falls more readily on 
underdeveloped land, limiting future choices for development 
and thus affecting market value far more than subjective 
value. 118 More broadly, Justice Frankfurter offers no argument 
for why bearing subjective losses falls within tµe duties of citizen
ship while bearing market losses does not. 

Third, the lack of public benefit in extinguishing subjective val
ues argues for, rather than against, compensating them. To the 
extent that the requirement for compensation should be thought 
of as encouraging more efficient decisions to take property, ·be
cause decision· makers must take the costs into account in weigh
ing the b~nefits of an expected redevelopment, ignoring 
subjective losses threatens to prompt takings ihat inflict more net 
harm than good. This likelihood is increased to the. extent that 
subjective loss usually will not have offsetting public benefits. Fi
nally, it is a fundamental principle that compensation is mea
sured by what the property owner has lost rather than by what 
the government has gained. 

Thus, some additional payments to poor residents, indepen
dent of the market value of the property taken, seem demanded 
both by fairness and by efficiency. My suggestion is that all re
sidents displaced by eminent domain be entitled constitutionally 
to moving expenses and home loss payments, which the con
demning authority can measure using some· statutory formula 
based on the number of persons in a household. The court could 
in its constitutional interpretation require that "Just compensa
tion" compel that such losses be addressed and assess whether 
statutory formulas are adequate on their face, but need not as
sess whether they correctly compensate for subjective losses in 
specific cases. 

116. The protection of non-conforming uses .from zoriing changes reflects the 
law's reluctance to prohibit established uses. See ROBERT C. Eu.,1cKsON & VrcKI L. 
BEEN, LAND ·UsE CONTROLS, 222-24 (Aspen Law and Business 2d ed. 2000) .. 

117 .. A great furor erupted when the District of Columbia forced the evacuation 
by generally poor residents of an apartment building in scandalous physical condi
tion. See Carol D. Leonnig, Tenants' suit Accuses D.C. of Prejudice in Evictions; 
Gentrification Causes Ouster Hispanics Say, Wash. Post, April' 14, 2004. 

118. See, e.g., Penn Central Transp. Co. v: City of New York, 438 U.S. 104 
(1978)(loss of air rights for new construction nbt a taking when owner retains sub
stantial economic use that represents its chief expectation); Village of Euclid v. Am
bler Realty Co., 272 U.S. 365 (1926)(1osses from new zoning regulation on 
undeveloped land borne by owner). 
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Persons displaced by federal or federally. assisted pro}ects since 
1970 are entitled by statute to payments for moving and other 
expenses.119 Many states also provide statutory compensation to 
residents in excess of fair market. value. California, for example, • 
pays for actual moving expenses. ,and additional payments to 
make up the difference between the market value of the property 
taken and the cost of a comparable replacement dwelling or 
rental.120 The ability to administer such a program at the federal 
level would seem to undercut concerns about administrative ca
pacity or fairness. 

Paying the costs of resident relocation may not address the 
pain suffered from the compulsory displacement from home and 
community. In England, where all rights to compensation are 
provided by statute, displaced residents are entitled to "home 
loss payments" determined by formµl~. 121 The courts have made 
it clear that the purpose of home loss payments is "to make some 
compensation to a man [sic] for the loss of his hon;ie a,s opposed 
to the loss of any ip.terest he might have had in the_ particular 
dwelling which he formerly occupied."122 If a tenant is displaced 
who has no legal interest.in remaining in his dwelling, the tenant 
has no claim to hon;ie loss payments, but may have a claim for 
"disturbance payments," vyhich will pay moving expenses.123 

While this does not get at all of the elements of loss suffered, it 
may be a reasonable and easily applicable surrogate that will 

119. Uniform Relocation Assistance and Real Property Acquisition Policies Act, 
42 U.S.C. 4622 (2004), provides: 

Whenever a program or project to be undertaken by a displacing agency will 
result in the displacement- of any person, the head of the displacing agency shall 
provide for the payment to the displaced person of-

(1) actual reasonable expenses in moving h_imself, his family, business, farm op
eration, or other personal property; 

(2) actual direct losses of tangible personal property as a result of moving or 
discontinuing a business or farm operation, but not to exceed an amount" equal to 
the reasonable expenses that would have been required to relocate such property, 
as determined by the he9-d of the agency; 

(3) actual reasonable expenses in searching for a replacement business or farm; 
and 

( 4) actual reasonable expenses necessary to reestablish a displaced farm, non
profit organization, or small business at its new site, but not to exceed $10,000. 

120. CAL. Gov. ConE §§7262-64 (2005). 
121. JESSE DuKEMINIER & JAMES KRIER, PROPERTY, 1115 (Aspen Publishers 5th 

ed. 2002). See generally JEREMEY ROWAN-ROBINSON & CLIVE BRAND, COMPUL

SORY PURCHASE AND COMPENSATION 235-41 (Gaunt Inc. 199_5). 
122: R. V. Corby D1strict Council ex p. McLean, 1 W.L.R. 735, 736 (1975), quoted 

in Rowan-Robinson and Brown, Id. at 235-6. 
123. Id .. at 241-46. 
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cause decision makers to weigh the losses that they are inflicting 
on displacees and afford them more just compensation when 
they do so. 

CONCLUSION 

Recent complaints about the use of eminent domain to rede
velop urban areas properly raise concerns about displaced re
sidents. Proposals and decisions restricting the purposes for 
which condemnation may be used, however, both are wrong in 
principle and attack a problem distinct from the losses that raise 
the concern in the first place, while denying powers to govern
ment necessary to overcome economic and social disadvantages. 
Poor residents will be better protected by requiring more formal, 
public .consideration of whether taking residen~es is necessary 
and by using a measure for just compensation that captures more 
fully the losses they actually suffer. 
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Living in the Past: 
The Keio Court and 

Public-Private Economic 
Redevelopment 

Marc B. Mihaly" 

This Article analyzes the Supreme Court's most recent foray into 
redevelopment-the controversial case ofKelo v. qty of New London. 
Over vehement dissents by the Court's conservatives, an unenthusiastic 
Justice Ster;_rens validated New London~ condemnation of single-family 
.homes for a mixed-use commercial development. The case ignited a 
firestonn of opposition. Property rights advocates, moving beyond the 
dissenters' arguments, introduced legislation in most states and in 
Congress which would tenninate the use of condemnation to assist 
economic redevelopment for any purpose. This Article critiques both the 
majority opinion and dissents in light of the modem practice of public
private economic redevelopment. It argues that the majority opinion fails 
to elucidate the economic and social activity involved, and that the facts 
in Keio are llil.representative of modem redevelopment-a productive 
and nece:ssary cure for land use market failure in center cities. This 
public-private collaboration catalyzes the revitalization of down.towns, 
facilitates infill development, and produces much of the nation~ 
affordable housi_ng. Mere such redevelopment requires the use of 
eminent domain, its exercise is essential against economically motivated 
owners who refuse to participate in the redevelopment and hold out for 
untenable prices. The exercise of eminent domain rarely involves 

Copyright© 2007 by Marc Mihaly. 
• Associate Professqr of Law at Vermont Law School. Marc Mihaly represented 

municipalities in a variety of public-private redevelopment efforts during his lengthy career in 
private practice. As a specialist in land use law, he participated in regulatory takings cases in 
California. His law firm, Shute, Mihaly & Weinberger, represented the defendants in Agins v. 
Tiburon, 447 U.S. 2S5 (1980), and Tahoe-Sierra Preservation Council v. Tahoe Regional 
Planning Agency, 535 U.S. 302. (2002). Portions of this Article have appeared in an essay 
published by the Vermont Law Schooi Land Use Institute and posted online at the Vennont 
Joumal of Environmental Law. The author would like to thank. Jennifer Turnbull for her 
editorial assistance with this Article. 
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condemnation of residential uses, and when so directed, now requires 
relocation and produces compensation that usually exceeds fair market 
value. This Article proposes that modern public-private economic 
redevelopment commingles public and private uses, public and private 
ownership, and public and private gain in ways that renders inapposite 
and an-administrable both the majority's view of land use and the 
dissenters' proposed litmus tests for acceptable use of eminent domain. 
Finally, this Articfe contends that Justice O'Connor's dissent clashes 
inexplicably with principles of deference she herself articulated in the 
Court's last pronouncement on redevelopment, that the dissenters' policy 
complaints are decades out-of-date, and that the landscape of uses and 
municipal financin!{ the Justices would reinstate lies in the irretrievable 
past. 

Introduction ...................................................................................................... 3 
I. Bad Facts Make Bad Law: Keio Is Not Modern Public-Private 

Redevelopment ..................................................................................... 6 
A. Modern Redevelopment Rarely Includes Condemnation 

of Residential Uses ...................................................................... 10 
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C. A .Private Rights Orthodoxy Drives 'the Dissenters' 
Determined Ignorance of Governmental Purpose .................. 49 

V. The Problematic Distinction Between Public and Private Gain ... 52 
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INTRODUCTION 

Keio v. City of New Londod has engendered a breadth and intensity 
of public reaction unique among the Supreme Court's land use decisions. 
Justice Stevens, writing for· a five-member majority, held valid the 
condemnation of a group of single-family homes to carry out a 
redevelopment plan for the deteriorated waterfront of New London, 
Connecticut.2 Justice O'Connor, joined by Justices Rehnquist, Scalia, and 
Thomas, filed a passionate dissent.3 

As expected, property rights groups and Libertarian organizations 
excoriated the majority opinion and celebrated the dissents. More 
interesting is the reaction of the rest of the population. Americans of 
most political persuasions, and education aI1d income levels found the 
outcome counterintuitive at best, or more often, simply repulsive. Federal 
and state legislators took note of the universality of this response. 
Members of Congress, state legislators, and city councilpersons have 
introduced measures containing palliatives or correctives to the perceived 
abuse.4 

What accounts for the breadth and the depth of the popular 
response? No doubt much is a reaction to th~ specter presented by the 
facts of the case as set forth in the various Keio opinions-the 
condemnation of a group of well-kept single-family homes in a small, 
functioning residential community to facilitate the creation ·of a corporate 
industrial and office campus. The breadth of response also. owes much to 
the success of those, including some amici for the Keio plaintiffs, who 
have labored to enhance the status of private property and reduce the 
role of government in American society. They have .altered the terms and 

1. 545 U.S. 469 (2005). 
2. Id. at 490. Justices Kennedy, Souter, Ginsberg and Breyer joined the opinion of the 

Court. Justice Kennedy filed a concurring opinion. Id. at 490 (Kennedy, J., concurring). 
3. Id. at 494 (O'Connor, J., dissenting). Justice Thomas also filed a separate dissent, id. at 

505 (Thomas, J., dissenting). 
4. See, e.g., Private Property Rights Protection Act of 2005, H.R. 4128, 109th Cong. § 

2( a)-(b) (2005) ( causing a state or local government to stop receiving federal funding if it uses its 
power of eminent domain for economic development purposes); id.§ 7(a)(4). For an updated 
summary of the response by states to the Keio. decision, see Ca.stle Coalition, Institute for 
Justice, State Legislative Actions, http://www.castlecoalition.org/legislation.html (last visited Jan. 
7, 2007), and Natiqnal Conference of State Legislatures, State Legislative Response to Keio, 
Annual Meeting 2006, http://www.ncsl.org/programs/natres/annualmtgupdate06.htm (last visited 
Jan. 15, 2007). 
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language of political discourse in ways that render it difficult to make the 
case for affirmative government efforts in the social arena. It is not 
surprising then that the potential abuse of redevelopment, one of the 
most powerful roles assigned to government, makes an easy target, while 
the virtu~s of redevelopment remain obscure. 

However, without diminishing the success of various policy 
• advocates in framing the debate, more is required to explain both the . 
Keio decision and the popular response. Simple ignorance of the 
transformed and transforming nature of city-center land use development 
lies at the heart of the pervasive popular reaction to the Keio decision. 
Americans enjoy the fruits of economic redevelopment. They live, shop 
and recreate in revitaliZed urban cores, they rent or own housing for all 
income levels created by these efforts, and q1ey enjoy stadiums and 
arenas that stand where dilapidated warehouses and parking lots once lay 
vacant. They do not, however, understand how the tqmsformation 
·occm:red. 

The public also remains unaware of the results of a contentious, but 
successful movement to reform redevelopment in ways that address· the 
abuses of the mid-twentieth century cited in the Keio dissents .. In recent 
decades, agencies have increasingly avoided the use of condemnation, 
especially in the single-family residential context. Reforms in federal and 
state law ensure that condemnees receive payment well in excess of fair 
mark.et value, and the majority of condemnees upgrade their housing as a 
result.5 Few know that in many states, economic redevelopment requ~es 
that housing lost to demolition be replaced at a greater than one-to-one 
ratio.6 

Educated Americans who otherwise generally understand zoning 
and development remain unaware of a quiet revolution in city-center 
redevelopment. Modern forms of urban land use erase traditional 
boundaries between public use and private use. New forms of contractual 
relationships between governmental entities and the private sector break 
apart the hoary "bundle of sticks," and redistribute the attributes of title 
in ways that supplant traditional real property concepts of public versus 
private ownership. This sea change arises in the context of an endeavor to 
remake government, to bring to the public sector qualities found in the 
private sector, and to infuse in government land use planning an 
understanding of economics and the operation of markets.7 

5. See generally infra Sections I.A-B. 
6. See infra note 32 and accompanying text; see also infra note 131 (describing new 

affordable housing units resulting from redevelopment in San Francisco). 
1. See generally DAVID OSBORNE & TED GAEBLER, REINVENTING GOVERNMENT: How 

THE ENTREPRENEURIAL SPIRIT IS TRANSFORMING TIIE PUBLIC SECTOR (1992); AL GORE, 
NATIONAL PERFORMANCE REVIEW, BENCHMARKING STUDY REPORT, SERVING THE 
AMERICAN PUBLIC: BEST PRACTICES IN PERFORMANCE MEASUREMENT 1 (1997). The 
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This Article examines the Keio ·opinions in light of the realities of 
modern public-private redevelopment, and concluq.es that neither the 
majority nor the dissents comprehend their subject. Justice O'Connor's 
dissent invokes concepts, categories, and rules rendered inapposite and 
un-administrable by the practice of modern public-private development 
partnerships. Her and Justice Thomas' dissents reflect unexamined 
personal and political biases that are, generally forty years out of date. 
The America they would reinstate lies in the· irretrievable past.· Whether 
these dissenting Justices and those who joined them lack the 
comprehension to counter visceral reactions Jo the facts of the case~ or 
whether a property rights orthodoxy drives their reasoning, th~ir dissents 
in Keio repeat a pattern present in other land use opinions by 
conservative Justices that misconstrue or omit an examination of the 
policy foundations, nature, methods, and prag111atic record of the 
governmental program at stake in the case. The Keio dissenting opinions 
join an unfortunate line of Supreme Court land use cases whose 
reasoning reflects the passions or prejudices of the authors more than the 
realities upon which they rule. 

The majority opinion in Keio fails to elucidate the defects of the 
dissents. Beyond a dry and incomplete summary of the official findings in 
the case, the opinion penned by Justice Stevens says nothing about the 
underlying issues of urban decay or the contribution of public-private 
economic redevelopment to modern. American cities. The majority's 
primary analytic reliance on judicial precedent and judicial deference 
invites the popular reaction that in fact occurred. This Article contends 
that these defects in Justice Stevens' opinion arise from the same lack of 
comprehension afflicting the dissents and the general public, 
compounded by an unexamined personal position on the role of the free 
market in city-center land use. 

Perhaps in response to the unusual breadth of public antipathy to the 
decision, Justice Stevens spoke out after the decision, indicating he 
disagreed with the condemnation as a matter of policy, but felt compelled 
by precedent to reach the conclusion he did. He stated that "the free play 
of market forces is more likely to produce acceptable results in the long 
run than the best-intentioned plans of public officials."8 Supreme Court 
Justices breathe the same air we all do, so it is inevitable that ideology 
should influence the judicial process to some extent. Here, however, the 
personal ideological position goes to the very heart of the redevelopment 
effort upon which the Justice rules. Public-private economic 

National Performance Review aimed to make government more efficient by uniting the public 
and private sectors. Id. 

8. Linda Greenhouse, Supreme Court Memo; Justice Weighs Desire v. Duty {Duty 

Prevails), N.Y. TIMES, Aug. 25, 2005, at Al. Interestingly, Stevens' speech was before a bar 
association. 
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redevelopment evolved precisely because decades of experience 
grappling with issues of urban decay led to a consensus among 
economists, attorneys, planners, and developers that the unassisted 
operation of the free market would not reverse· stubborn economic 
decline in certain defined situations and geographic areas. As a fair 
reading of the facts would show, the "free play of market forces" had 
long failed the New London neighborhood in question in Keio. 

This misunderstanding of market forces and market failure 
comprises one facet of an overall misunderstanding of modem 
redevelopment. The Justices in the Keio majority do not understand the 
redevelopment process or the realities underlying the New London 
redevelopment at issue in the case. An opinion validating New London'~ 
actions should have articulated how the regime advocated by the dissents 
would do violence to the planning and contractual process that has· 
recreated the modern American center city-a new land use regime that 
is the product of hard-won sophistication among city officials, regulators, 
and public and private redevelopment advocates. 

I. BAD FACTS MAKE BAD LAW: 
KELOIS NOT MODERN PUBLIC-PRIVATE REDEVELOPMENT 

The surface of the New London story as presented in the opinions 
presents a situation so intrinsically compelling that the case against 
redevelopment appears made without the legal analysis that followed. 
The city of New London brought the public planning, funding, and 
eminent domain powers of redevelopment power to bear in order to 
facilitate Pfizer's plans to locate a corporate campus along a river in town. 
The city also sought associated uses such as a river-walk, a park, and 
some related commercial and residential use. Plaintiffs' homes stood in 
the way. The city condemned their well-kept single-family residences, not 
for a park, a street, or other public facility, but pursuant to a plan that 
called for retail uses and parking on the specific site of their homes. 
Plaintiffs thus lost their houses, their roots and their community for no 
other reason than "economic development," which presumably means 
Pfiz~r's benefit and increased ta:x base for the city.9 

The offensive ele:rp.ents of this story are apparent: the use of 
government power to take private, single-family homes in a functioning 
neighborhood; the apparent injustice of condemnation in ~e face of 
important intangible values for which no fair market formula could 
compensate; and the <1;ppearance of collusion between powerful private 
interests and government to advance private, rather than public good . 

. However, this portrayal suffers from the simple omission of key 
elements of the New London situation that shed a different light on the 

9. Kela v. City of New London, 545 U.S. 469., 475-77 (2005). 
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condemnation. 10 The .subject area had an astounding vacancy rate and 
suffered tenacious economic decline and blight by any definition. The 
redevelopment plan was a well-developed approach to economic revival 
in the face of decades of decline, and the use of a corporate pioneer such 
as Pfizer is an essential and typical element of the strategy to bring a 
moribund area back to life. The new project actually contained more 
housing than it condemned. Without the exercise of eminent domain, the 
plaintiffs would have frustrated a program of economic revitalization that 
benefited the New London community. 

Both the majority and the dissents visualize the very concept of 
public-private economic redevelopment through the lens of this 
incomplete rendition of the Keio facts. This Part contends that these facts 
convey an unrepresentative picture of modern American public-private 
economic redevelopment. Condemnation, infrequent in the modern 
context, is rarely directed against residential uses and is even moi:e rarely 
against functional single-family homes. Recent scholarship shows that 
condemnees receive payment in excess of market value in large part 
because of relocation payments made to ensure they acquire subsequent 
housing of comparable size, value and location.11 Many states require a 
lengthy planning process and public participation prior to the 
condemnation of the sort employed by New London. 

The Keio facts, especially as portrayed by the dissents, represent 
redevelopment's past more than its present. In the last four decades, 
complex political and social forces, some created by the reaction to past 
abu·ses of the power of eminent domain, have successfully altered the face 
of redevelopment12 through changes in federal and state redevelopment 
laws.13 Redevelopment is now a primary device for the economic 
redevelopment of our center cities and produces much of the new 
housing in center cities, especially low-income hou~ing.14 

The Keio opinions omit these realities and focus on the alleged 
abuses in the case. While appellate courts must focus on the facts in front 
of them, they also must struggle to put "bad facts" into context and 
employ reasoning that avoids extending the plaintiff's situation in ways 
that would do violence to the underlying tools developed by civil society. 
This the Keio Court fails to do. Instec:td, the Justices ignore key facts that 
would justify the condemnation, and imply (in the majority opinion) or 
state outright (in the dissents) that the Keio facts as portrayed are 
redevelopment. Even the majority's use of the term "economic 
development" implies a process operating simply to create new forms of 

10. See infra Part IV.B. 
11. See infra Part I.A-B. 
12. See infra Part I.D. 
13. See infra notes 40-46, 86-88 and accompanying te)!t. 
14. See infra notes 86-88 and accompanying text. 
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private economic wealth, a conclusion the dissents openly voice.15 By 
contrast, the term "redevelopment" reflects the intent of modern 
government to correct the failure of the market alone to bring an area 
back to life after a substantial period of economic decline.16 This Article 
develops a more representative picture of modern redevelopment, and in 
so doing employs the more accurate terms "economic redevelopment," 
"public-private redevelopment," or "public-private economic 
redevelopment," phrases which reflect the new kinds of partnerships 
between government and the priva,te sector. 

An effort to .contrast the Keio facts with the representative realities 
of modern redevelopment must begin with the disclaimer that it is 
difficult to know what constitutes "representative" reality in the land 
development endeavor .. Land development engages multiple actors at the 
most local level, creating projects so different from one another as to defy 
comparison, and presenting financial and political project histories 
difficult for non-actors-to comprehend or analyze comparatively. In this 
context-dominated environment, developers and communities frequently 
must "reinvent the wheel" for their own projects, and little comparative 
scholarship e?<lsts. Educational associations such as the Urban Land 
Institute (ULI) and professional organizations such as the American 
Planning Association have made heroic efforts to organize, categorize 
and disseminate experience in the development field.17 Nonetheless, 
conferences focusing on development and redevelopment rarely discuss 
the announced topic per se; instead, they usually consist of a series of , 
individual project presentations loosely grouped around the subject, with 
the comparative conclusions treated briefly if at all. Most public-private 
redevelopment participants base their work on local experience, without 
significant benefit from scholarly literature. 

15. See, e.g., Keio v. City of New Londori, 545 U.S. 469, 502 (O'Connor, J., dissenting) 
("How much the government does or does not desire to benefit a favored private party has no 
bearing on-whether an economic deve/opmenttak.ing will or will not generate secondary benefit 
for the public.") (emphasis added). Similarly, Justice Stevens' majority opinion alludes to 
"economic development" with respect to private party financial gain. Id. at 484 (majority 
opinion) ("Promoting economic development is a traditional and long accepted function of 
government. There is, moreover, no principled way of distinguishing economic development 
from the other public purposes that we have recognized.") (emphasis added). 

16. See, e.g., MIKE E. MILES, GAYLE BERENS & MARC A. WEISS, URBAN LAND INST., 
REAL ESTATE DEVELOPMENT: PRINCIPLES AND PROCESS 38, 153-56 (3d ed. 2000) (describing 
the purposes of urban redevelopment, and distinguishing the public redevelopment intention of 
the modern public sector from private sector efforts). California law broadly defines 
redevelopment as predicated upon protecting the interests of the "general welfare." CAL 
HEALTH & SAFETY CODE § 33020 (West 2006). Other states define redevelopment as "urban 
renewal." See, e.g., ARK. CODE ANN. § 14-169-705(b)(2)(A)(i) (West 2006); ALASKA STAT. § 
18.55.700(b )(1) (2006). 

17 .. See Urban Land Institute, http://www.uli.org (last visited Jan. 15, 2007), and American 
Planning Association, http://www.planning.org (last visited Jan. 15, 2007). 
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The variety and situational nature •Of land use development frustrate 
the courts as well, resulting in the inability to form generally applicable 
rules.18 Judicial deference, 19 as well as judicial references to the American 
federalist experiment featuring the states as "laboratories, "20 may 
implicitly recognize this varied and intensely local nature of land use. 

The same impediments affect analyses of redevelopment, 
particularly ·regarding the use of eminent domain for redevelopment. 
Conferees and scholars would like to form conclusions about public
private redevelopment, and cities would like to find answers from sister 
governments, but the barriers to generation of like-like comparisons 
frustrate their efforts. In fact, the task is doubly difficult since the nature 
of the redevelopment and its use of eminent domain varies not only by 
city, but also over time. Fifty years of experience in fifty states generates 
grist for any argument without demonstrating obvious patterns or general 
solutions, and jn this polarized environment, every position purports 
citation to experience.21 

18. Shunning any "set formula," the Supreme Court's 1978 landmark decision in Penn 
Central Transportation Company v. New York City proffered a regulatory takings test heavily 
predicated upon the "particular circumstances" of each case. 438 U.S. 104, 123-24 (1978) 
(quoting United States v. Cent. Eureka Mining Co., 357 U.S. 155, 168 (1958) and citing 
Goldblatt v. Town of Hempstead, 369 U.S. 590,594 (1964)) (quotations omitted). In the realm of 
rioncategorical takings jurisprudence, the Court has consistently reaffirmed Penn Central's ad 
hoc, balancing approach. See Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 
535 U.S. 302, 336 (2002) (citing positively Penn Central's fact-dependent, balancing standard); 
Palazzolo v. Rhode Island, 533 U.S. 606, 633 (2001) (O'Connor, J., concurring) (affirming that 
the Penn Central test was-still controlling); Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 
(1992) (distinguishing Penn Central's "case-sp~cific inquiry" requirement from both physical 
invasion challenges and situations involving the categorical denial of "all economically beneficial 
or productive use of land"). 

19. See, e.g., Haw. Hous. Auth. v. Midkiff, 467 U.S. 229 passim (1984) (majority opinion by 
Justice O'Connor). 

20. New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) ("It 
is one of the happy incidents of the federal systeqi that a single co_urageous State may, if its 
citizens choose, serve as a laboratory; and try novel social and economic experiments without 
risk to the rest of the country."). 

21. Much scholarly literature debates the appropriateness of eminent domain for 
redevelopment. In some cases, authors have characterized individual projects. See, e.g., ROBERT 
DREHER & JOHN D. ECHEVERRIA, GEO. ENVTL. L. & POL'Y INST., KELO'S UNANSWERED 
QUESTIONS: THE POLICY DEBATE OVER THE USE OF EMINENT DOMAIN FOR 
REDEVELOPMENT 2-3, 22-26, 42-43 (2006) (arguing that public-private redevelopment is a 
viable tool for improving communities and calling for thoughtful reforms that will carefully 
ensure that government can continue using eminent domain ~s a tool for urban revitalization); 
Thomas W. Merrill, The Economics of Public Use, 72 CORNELL L. REv. 61 (1986) (arguing that 
because eminent domain is more expensive than acquiring property in the market, it is self
regulating); Gideon Kanner, The Public Use Clause: Constitutional Mandate or "Hortatory 
Fluff"?, 33 PEPP. L. REV. 335, 365-66 (2006) (arguing that local government has taken "public 
use" to the extreme and is misusing its eminent domain power to the demise of poor and 
minority communities); Charles E. Cohen, Eminent Domain AfterKelo v. City of New London: 
An Argument for. Banning Economic Development Takings, 29 HARV. J.L. & PUB. POL'Y 491, 
496-98 (2006) (arguing that the Court decided Keio correctly as a matter of law but that 
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Nonetheless, it is possible and important to extract from this welter 
of redevelopment experience some generalizations as to its present 
nature. As discussed in the following four sections, the Keio facts, 
especially as portrayed in the Keio opinions, lie far from the center of the 
experience of redevelopment and its use of eminent domain in recent 
years and in most locales. The Justices, especially the dissenters, have 
locked themselves in an uncritical embrace of a generally dated, one
sided view of the complex redevelopment reality. 

A. Modem Redevelopment Rarely Includes Condemnation of 
Residential Uses 

Much of th~ popular reaction to Keio rests on the specter of Susette 
Kela being forced out. of her home, a fact pattern recited in both the 
majority and dissenting opinions. The majority told us that petitioner 
Wilhelmina Dery lived in her home all of her life, and that Susette Keio 
made extensive improvements to her house and prizes its water view.22 

Justice O'Connor added that Dery's home has been in her family for over 
one hundred years, and that Dery's son lives next door in a house 
bestowed upon him as a wedding gift.23 

In most American cities this condemnation scenario would occur 
rarely, if ever. In recent decades condemnation of any use has become 
infrequent.24 Many factors contribute to a disinclination to use the power 

economic development takings should be banned because they are inefficient and unjust); Nancy 
Kubasek, Time to Retum to a Higher Standard of Scrutiny in Defining Public Use, 27 RUTGERS 
L. REC. 3 (2003) (arguing for a less deferential standard of review in eminent domain cases); 
Daniel B. Kelly, The ''Public Use" Requirement in Eminent Domain Law: A Rationale Based 
on Secret Purchases an(i Private Influence 4-5 (ExpressO Preprint Series, Paper No. 1106, 2006), 
available at http://law.bepress.com/expresso/eps/1106 (arguing that eminent domain is 
unnecessary because government can acquire the land through the market and that it is socially 
undesirable because land owners are not compensated for the full value of their loss); Lee Anne 
Fennell, The Death of Poletown: The Future of Eminent Domain and Urban Development 
After County of Wayne v. Hathcock: Taking Eminent Domain Apart, 2004 MICH. ST. L. REv: 
957, 958, 962 (2004) (arguing that "just compensation" does not compensate land owners 
completely because it does not account for subjective value); Patricia Munch, An Economic 
Analysis of Eminent Domain, 84 J. POL. ECON. 473,488 (1976) (concluding, based on a study 
from i962-1970, that high-value properties receive more than fair market value while lower 
valued properties receive less); Nicole Stelle Garnett, The Neglected Political Economy of 
Eminent Domain, 105 MICH. L. REV. 101, 101, 142--43 (2006) (arguing that land owners often 
receive more than fair market value because government only uses eminent domain when it has 
to, usually settling with landowners at above-market rates, and because government pays for 
relocation costs). See Timothy J. Dowling, How to Think About Ke.lo After the Shouting Stops, 
38 URB. LAW. 191 (2006); Gideon Kanner, Keio v. New London: Bad Law, Bad Policy, and Bad 
Judgment, 38 URB. LAW. 201 (2006). 

22. Keio v. City of New London, 545 U.S. 469, 475 (2005). 
23. Id at 494 (O'Connor, J .. , dissenting). 
24. See J. Terrence Farris, ·Jne Barriers to Using Urban Infill Development to Achieve 

Smart Growth, 12 HOUSING POL'Y DEBATE 1, 16-17 (2001) (revealing a survey which indicated 

HeinOnline -- 34 Ecology L.Q. 10 2007 

0 

0 

0 



0 

0 

0 
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of eminent domain. Redevelopment and economic development agencies 
are reluctant to use condemnation because the total costs of acquisition, 
including legal fees, runs higher than fair market value, generaliy by 
about a third.25 The possibility that a condemnation .could result in the 
property owner bringing a 1awsuit encourages the government to settle 
before trial at above-market .prices.26 Reductions in federal funding for 
redevelopment since the 1980s, including a reduction in funding for 
eminent domain, further discourage the use of condemnation.27 

Acquisition of land in current residential use is even more 
infrequent. Modem economic redevelopment tends to focus on 
converting depressed industrial or commercial areas to mixed-used 
facilities. Eminent domain thus acquires undeveloped land, land in 
"holding uses," such as underutilized parking lots and dilapidated, often
empty warehouses, or land held for industrial use that no longer 
conforms to the current zoning. Agencies avoid acquisition of occupied 
residential land, whether by negotiation or condemnation, because of the 
expense of relocation, and, in many situations, because of the risk of 
political controversy.28 For example, while redevelopment played a major 
role in San Francisco land use and development since the inception of the 
concept, the city's Redevelopment Agency infrequently condemns 
property, and more than three decades have passed since the last 
residential condemnation in the city?> 

that only four out of thirty-six cities would be willing to relocate at least fifty households and 
thirty businesses in a blighted area for a large-scale redevelopment project). 

25. See Merrill, supra note 21, at 80-81 (explaining that market exchange due to the 
additional "due process" costs, such as filing a judicial complaint, serving process, appraising the 
property, and allowing the property owner a hearing, makes eminent domain more expensive). 
One commentator challenges the current weight of scholarship that asserts that condemnees do 
not receive fair market value for their property, finding that condemnees often actually receive 
greater than fair market value. Garnett, s~pra note·21, at 101. She finds three reasons for this: (1) 
government avoids taking high-subjective-value properties that are often associated with costly 
and politically damaging battles in the courts and public opinion; (2) in addition to fair market 
value, the federal Uniform Relocation Assistance Act usually requires the condemnor to pay 
relocation assistance costs; and (3) government is incentivized to acquire most property pre
condemnation through settlement at above fair market value prices to avoid the political 
upheaval that can result from initiating condemnation proceedings. See id at 118, 121, 142-43. 

26. See Merrill, supra note 21, at 77 n.65 (citing Curtis J. Berger & Patrick J. Rohan, The 
Nassau- County Study: An Empirical Look into the Practices of Condemnation, 67 COLUM. L. 
REV. 430, 436-40 (1967)) (noting that about 85 percent of condemnations settle before trial). 

27. C. THEODORE KOEBEL, CrR. FOR Rous. RES., VA. POLYTECHNIC INST. & STATE 
UNIV., URBAN REDEVELOPMENT, DISPLACEMENT AND TI-IE FuTURE OF THE AMERICAN CITY 
21-22 (1996) (concluding that when the federal government has funded projects, it has moved 
away from redeveloping residential areas to redeveloping commercial areas because of the high 
political and social costs of residential displacement). 

28. Farris, supra note 24, at 10 (observing that city officials and developers avoid land
assembly problems by looking for large, underdeveloped sites such as abandoned lots, dump 
sites, and parking lots). 

29. Telephone Interview with David Madway, former Chief Counsel, S.F. Redevelopment 
Agency (Aug. 9, 2005). 
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When residential condemnation does occur, it most commonly 
involves a different situation than the one represented by the acquisition 
of the single-family dwellings of the Keio plaintiffs. Residential 
condemnation usually seeks to acquire and demolish residential 
tenements, typically multi-unit structures, often owned by absentee 
landlords who have declined to maintain the structures.30 This represents 
a major•issue especially in older cities, where ,inner-city housing is at risk 
of deterioration to the ·point of abandonment and total loss. Typical 
remedies such as building code enforcement are cumbersome, and the 
resulting fines neither substitute for, nor stimulate· the affirmative 
investmept necessary to repair the building. Creative city administrations 
have used redevelopment instead of, or in addition to, code enforcement. 
They acquire the subject land and buildings through condemnation, 
relocate the tenants, and· replace the dilapidated structure with new 
affordable housing on the site.31 Many states or cities have legislated that 
the replacement projects in such situations provide more new low-income 
units than those demolished, resulting in a net gain of affordable housing 
units ·in the area.32 

To say that resid_ential condemnation is rare is not to say it does not 
occur. Occasionally a high-profile redevelopment effort does require the 
destruction of single-family homes and negotiation for acquisition fails. 
Such projects tend to become focus of controversy and litigation, which 
renders them more visible than their frequency or size might merit. In the 
small coastal community of Long Branch, New Jersey, for example, 
redevelopment of a downtown and wa·terfront that has been economically 
depressed for decades will involve in the demolition of single-family 
residences. This redevelopment, however, will create far more housing of 
the sall?-e tenure and type that is destroyed, as is frequently the case with 
such plans. 33 

In sum, Keio is an outlier because condemnation was employed at 
all, and even ,more so because New London directed eminent domain 
against a viable single-family use. 

30. Farris, supra note 24, .at 10 (noting that the underdeveloped sites used most often for 
redevel()prnent are usually surrounded by blight or environmental hazards). 

31. Eg., Jerry E. Abramson, A COMPREHENSIVE HOUSING STRATEGY FOR LOUISVILLE 
METRO 17 (2006). 

32. See infra note 131 and accompanying text. 
33. The current Phase Ii .of the Long Branch, New Jersey effort requires the demolition of 

thirty-six single-family residences, of which twenty-four are now subject to condemnation. The 
redevelop:rµent effort has to date involved the rehabilitation and sale of approximately 400 units 
to low-income purchasers. Telephone Interview by Jonathan Cohen with Howard Woolley, 
Town of Long Branch Bus. Adrri'r, in Town of Long Branch, N.J. (Dec. l, 2006) (Mr. Cohen is a 
studenJ of the author and a paper describing the interview is on file with the author). 
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B. Most Condemnees Receive Compensation Sufficient to 
Cover Intangible Values 

13 

The dissents represent that the Keio plaintiffs do not want money; 
they want their homes and community. These assertions present us with a 
vivid representation of what a considerable literature calls 
uncompensated "subjective loss" or "intangible values."34 Critics list 
among the drawbacks of condemnation its failure to compensate for a 
host of losses other than "fair market value. "35 In the literal sense, the 
critics are correct; most state condemnation statutes and uniform 
appraiser instructions give a condemnee what she would obtain from .a 
third party in an arms-length commercial transaction.36 Courts have 
consistently required that compensation must equal, but cannot exceed 
fair market value, even if government should want to provide more.37 

The missing intangible, values examined in the scholarship include 
added value to the condemnee due to sentimental attachment to the 
property that cannot be valued using the traditional fair market vaiue 
calculation of what a willing buyer would pay a willing seller in a market 
transaction.38 Intangible values also include the inconvenience of moving, 
special needs of the owner not recognized in the market, attorneys' fees 
for fighting the condemnation, relocation costs, and for a commercial 
enterprise, lost goodwill and strategic losses associated with the 
relocation of a business.39 Critics have considered these as defects of the 
system of eminent domain. They assert that Susette Keio typifies the 
reality that fair market value fails to compensate adequately those 
displaced by condemnation. 

34. Merrill, supra note 21, at 83. It also includes relocation costs and the value of any 
special modifications the owner may have added to the property that is of unique value to that 
property owner but that do not increase the property's value. Id 

35. See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 57 (6th ed. 2003) 
(noting with approval that "just compensation is not full compensation in the economic sense" 
because it does not include subjective values): Fennell, supra note 21, at 962-67 (arguing that fair 
market value does not include the value of the owner's subjective value of her property, lost 
opportunity to reap a surplus from the sale of her property in the market, and autonomy to 
decide whether to sell); David L. Callies & Shelley Ross· Saxer,. Is Fair Market Value just 
Compensation? An Underlying Issue Surfaced in Keio, in EMINENT DOMAIN USE AND ABUSE: 

KELOIN CONTEXT 137,154 (Dwight H. Merriam & MaryMassaron Ross eds., 2006) (concluding 
that the fair market value standard is inadequate when government takes for redevelopment 
purposes because it does not allow the condemnee to recover a premium for the economic 
benefit or detriment of the redevelopment, nor does it include social va.lue, relocation, attorneys' 
fees, and replacement value). 

36. See 4 NICHOLS ON EMINENT DOMAIN § 12.02 (3d ed. 2006) ( declaring it "well settled" 
that when land is taken through eminent domain, the measure of compensation is fair market 
value). • 

37. See id § 12.02 n.1 (setting forth federal and state court decisions). 
38. Id 
39. See sources cited supra note 35. Most scholars concede the difficulty of creating or 

administering a system to. value sentimental attachment and special needs. 
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The Keio majority opinion lends tacit support to this view. Justice 
Stevens never mentions the federal and state legislation that has 
addressed many of the concerns about compensation, directly with 
respect to intangible costs, and indirectly for sentimental attachment. 
Congress first acted to safeguard the rights of condemnees in ,.1971 with 
the Uniform Relocation Assistance and Real Property Acquisition 
Policies for Federal and Federally Assisted Programs.40 The Uniform Act 
responded to the public outcry after the government used eminent 
domain in the 1940s to 1960s to remove urban blight. Congress intended 
to ensure that all persons displaced by government renewal programs be 
treated fairly and equally and to minimize the hardship of displacement.41 

The. Uniform Act requires the government to pay for actual moving 
expenses and up to $22,500 (in addition to the acquisition cost) to help 
the displaced homeowner secure comparable replacement housing.42 The 
Uniform Act covers all redevelopment projects undertaken with federal 
funds.43 Condemnation compensation now includes attorneys' fees44 and 
lost goodwill for businesses.45 Severance damages can address many 
business and commercial strategic losses.46 Furthermore, if the city 
receives federal assistance for redevelopment in the form of Community 
Development Block Grants, it must comply with federal requirements for 
replacement housing.47 

State relocation assistance law usually covers _projects not subject to 
the Uniform Act.48 Many states and cities go beyond the federal baseline 
requirements.49 Today_, most cities prevent the removal of housing units 
unless the inhabitants -can be relocated into units of similar quality and 

40. 42 U.S.C. §§ 4601-4655 (2006) [hereinafter Uniform Act]; id.§§ 4622-4623. 
41. See id.§ 4621(b) (congressional policy section). 
42. Id.§§ 4622-4623(a){l). 
43. Id § 4630. 
44. Id § 4654(a) (entitling owners to attorneys' fees, as well as appraisal and engineering 

fees, if they prevail in a condemnation suit); id.§ 4623(a)(l)(C) (requiring, as part of the owner's 
recovery of replacement housing costs, the condemning authority to pay the owner's reasonable 
expenses incurred for a title search, recording fees, and other closing costs due to the purchase of 
a new dwelling). Most states allow condemnees to recover attorneys' fees if they prevail in a 
condemnation suit. See 8A NICHOLS ON EMINENT DOMAIN, supra note 36, § 15.02 (compiling 
state-by-sfate summaries on whether attorneys' fees are recoverable). • 

45. 8A NICHOLS ON EMINENT DOMAIN, supra note 36, § 29;01[1] (noting the "trend" 
among states to award compensation for loss of goodwill and other business damages); see also 
id § 29.01[2][a] (explaining that a few jurisdictions have adopted Uniform Eminent Domain 
Code § 1016, which allows a business to recover goodwill if the owner can prove that the loss was 
caused by the taking and that the loss "cannot reasonably be prevented by a relocation of the 
business" or by taking other measures to preserve the goodwill). 

46. See generally id.§ G16.02 (outlining the approach of various states on the payment of 
severance damages). 

47. 24 C.F.R. § 570.606 (2006). 
48. Garnett, supra note 21, at 123. 
49. Id at 121. 
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job accessibility.50 Most significantly, many states use excess relocation 
costs indirectly to compensate for other intan,gible costs and sentimental 
attachment. Recent studies have concluded that relocatjon compensation 
is higher than actual relocation cost,51 and that in many cases 
governments utilize the relocation assistance as a de facto surrogate for 
addressing intangible costs. Condemnees often upgrade their housing as a 
result of the redevelopment effort, frequently within the same area.52 

Finally, it should be noted that where the occupants of residential 
structures subject to eminent domain are tenants ( and as discussed 
above,53 this is usually the case), the relocation requirement provides a 
benefit not generally available to tenants facing the operation of the 
unassisted market.54 In private sales and eminent domain condemnations, 
the fair market value flows to the owner, not the tenant. But eminent 
domain condemnations do provide tenants with relocation assistance, 
whereas private sales do not. Poor tenants may be on month-to-month 
leases and evicted on thirty days notice.55 Regardless of the term of their 
lease, in many states sale of the residential building terminates the leases 
of all the renters, in contrast to negotiated commercial leases, whic;h are 
usually protected in the event of a sale.56 Thus, wher:e a private developer 
negotiates a sale with the owner of a multi-family residential building, the 
residents lqse their housing without recourse or relocation rights. Those 
same residents fare much better if the building is condemned by a 

50. See Uniform Relocation Assistance Act, 42 U.S.C. § 463D (2006) (requiring 
"comparable replacement dwellings"); id. § 4601(10) (defining "comparable replacement 
dwelling" as a dwelling that is "decent, safe, and sanitar.y," adequate in size, affordable, 
functionally equivalent, and in a location with reasonable environmental conditions that is "not 
less desirable" than the displaced person's prior dwelling with respect to various factors). 

51. See Garnett, supra note 21, at 124-25 (citing a 1995 U.S. Department of Transportation 
study and concluding that because residential condernnees receive a generous amount of 
relocation assistance, they get the replacement value for their property rather than just the fair 
market value). 

52. Id at 122-23 (explaining that because the Uniform Relocation Assistance Act requires 
that the replacement dwelling be "decent, safe, and, sanitary" and of adequate size, displaced 
residents who previously Jived in conditions that failed to meet the housing code may receive a 
larger home than they previously had). 

53. See supra text accompanying note 30. 
54. J. Peter Byrne, Condemnation of Low Income Residential Communities Under the 

Takings Clause, 23 UCLA J. ENVTL. L. & PoL'Y"l31, 164 (2005) ("[MJost poor people will not 
own a fee but have, at best, a leasehold. The .government pays the value e>f the fee interests that 
it takes, and the parties divide the compensation according to their shares or lease provisions. 
But the amount realized by a low income residential tenant will be low in any event, ~nd likely 
will be zero.") (footnotes omitted). 

55. See Mary Ann Glendon, The Transformation of American Landlord-Tenant Law, 23 
B.C. L. REV. 503,540 (1982); see also Randy G. Gerchick, No Easy Way Out: Making the 
Summary Eviction Process a Fairer and More Efficient Altemative to Landlord Self-Help, 41 
UCLA L. REV. 759, 811-12 (1994). 

56. See KOEBEL, supra note 27, at 13 ("[T]enants are often displaced when properties are 
upgraded or converted to other uses."). 
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redevelopment agency providing relocation assistance and equal or 
improved affordable replacement housing.57 

Thus, had events in New London proceeded without the subject 
litigation, Ms. Keio, Mrs. Dery, and the other plaintiffs would likely have 
received compensation in excess of the fair market value of their homes. 
Such payments would have permitted them to "upgrade." A number of 
the Keio plaintiffs ownea residences in the neighborhood other than the 
ones they inhabited, and presumably those houses were rented to 
others.58 In that case, their tenants would certainly have benefited from 
relocation assistance unavailable had these owners just sold the units to 
new owner-occupants. It is also quite possible that these plaintiffs could 
have relocated in some of the eighty units of replacement housing in the 
New London redevelopment effort.59 Such a move might have served as a 
poo'r substitute for the loss of an existing community, or it might have 
constituted an improvement. The majority opinion does not tell us 
anything about those newly developed housing opportunities, nor does it 
address federal or state law on relocation, or the use of relocation funds 
to compensate owners for sentimental attachment. 

C Affected Residents and Businesses Participate 
in Modern Redevelopment 

The Kela dissents portray the plaintiffs as victims of redevelopment, 
not active participants. This image of uninvolved and surprised 
homeowners inaccurately represents the general experience of modern 
redevelopment. The same reforms that have opened city governments to 
the public have also made redevelopment a more participatory process at 
the state level. In most states, redevelopment begins with the iteration of 
a redevelopment plan.60 The plan evolves in public, often through 
volunteer committees and planning workshops that draft modifications 
and alternatives. State open meeting laws usually make these processes 

57. See MILES ET AL., supra note 16, at 155; see also KOEBEL, supra note 27, at 13 
( explaining that because residential tenants are highly mobile, they are relatively unaffected by 
displacement other than that they must change the timing of their move); Garnett, supra note 21, 
at 125 (finding that residential tenants benefit the most from relocation assistance, as the 
majority of tenants "significantly upgrade" their housing because of the assistance). 

58. See Keio v. City of New London, 545 U.S. 469, 475 (2005) ("In all, the nine petitioners 
own 15 properties in Fort Trumbull .... "). 

59. In the Long Branch, New Jersey redevelopment project discussed supra note 33, for 
example, residents of single-family units which were to be replaced were offered thirty to forty 
percent premiums over fair market value, discounted prices on units in the redeveloped area, 
and $5,000 per year to cover property taxes and maintenance fees for ten years. Interview with 
Howard Woolley, supra note 33. 

60. See, e.g., ALA. CODE § 24-2-4 (2006); ALASKA STAT. § 18.55.530 (2006); CAL. HEALTH 
& SAFETY CODE § 33131 (West 2006); DEL. CODE ANN. tit. 31, § 4520 (2006); IND. CODE ANN. 
§ 36-7-14-15 {West2007);MASS. GEN.LAWS ANN. ch.121B, § 18 (West2006). 
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accessible and transparent to the public.61 Many states formalize this 
process through the requirement that agencies appoint or cause the 
election o_f formal area committees representing residential and 
commercial renters or owners of the affected area. Councils adopt these 
plans in open, noticed hearings. This public participation is usually real, 
not token; the public process often takes years and alters fundamentally 
the shape of ultimate product.62 Some state statutes limit residential 
condemnation unless adopted redevelopment -plans expressly authorize 
its use. In California, for example, no residential condemnation may 
proceed unless the applicable redevelopment plan so specifies. Unless an 
elected project area committee of local residents and businesses approves 
the plan containing the express residential condemnation power, the local 
government must muster a two-thirds vote of its governing body to adopt 
the plan.63 • 

Justice Stevens' Keio opinion says nothing of this, leaving the reader 
with an impression of the plaintiffs as casualties, rather than members of 
a body .politic with participatory rights. The majority does not tell us that 
Ms. Kelo could have participated in forming and adopting the 
redevelopment plan, or even whether she did.64 In fact, the City of New 
London held extensive public hearings, at which some of the Keio 
plaintiffs participated.65 The opinion does not tell us that in many states 
the condemnation could not have proceeded without the likely consent of 
a committee representing Ms. Kelo and her neighbors.66 For the dissents, 
the omission of this information is consistent with overriding concern· for 
the property· owners' rights; as discussed below,67 the dissenters' 
formulation of individual rights proceeds without the reference .to the 
intentic;m or nature of the subject governmental program, so a right to 

61. See, _e.g., ALASKA STAT. § 18.55.530(h) (requiring a public hearing prior to a 
government body adopting a redevelopment plan); CAL. HEALTH & SAFETY CODE § 33333.2 
{requiring a public hearing if a redevelopment plan is amended); Del. Code Ann. tit. 31, § 4524 ; 
Ind. Code Ann.§ 36-7-14-17.5(a); MASS. GEN. LAWS ANN. ch.121B, § 48. 

62. These observations are based on the author's practice in the field and conversations 
over time with other practitioners. For similar conclusions, see Joel B. Eisen, Brownfields 
Policies for Sustainable Cities, 9 DUKE ENVTL. L. & PoL'Y F. 187, 223:-25 (1999) (discussing 
historical animosity toward including public participation in redevelopment projects for fear of 
delay and possible developer abandonment; however, modern approaches consider such 
participation invaluable for successful implementation of a brownfield project). 

63. CAL. av. PROC. CODE§§ 1245.235, 1245.240 (West 2005); ·see also DAVID F. BEATIY 
ET AL., REDEVELOPMENT IN CALIFORNIA 89, 136 (2d ed. 1995). 

64. The relevant statute governing c;itizen participation in the Keio case provides for 
standard due process protections. See CONN. GEN. STAT.§ 8-127 (2006). The statute does not 
expressly require landowner participation in redevelopment, as the redevelopment statutes of 
other states do. See, e.g., supra text accompanying note 63 (outlining California's framework). 

65. E-mail from Tom Londregan, Dir. of Law, City of New London, to Mark Beaudoin 
(July 26, 2006, 11:44 EST) ( on file with the author). 

66. Eg., CA. av. PROC. CODE §§ 1245.235, 1245.240. 
67. See .in.ti-a Part IV.C. 
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participate in the program's formulation is of no value. For the majority 
the omission of information about public participation, however, is 
difficult to fathom. 

D. The Characterization of Redevelopment in the Keio Dissents 
Reflects the History of Redevelopment, Not Its Present 

How is this portrait of modern. economic redevelopment, with its 
largely infrequent, nuanced, and well-compensated use of eminent 
domain, ·consistent with the dark picture of redevelopment painted by the 
dissents68 and their amici?69 The answer lies in the evolution of 
redevelopment during Jhe last half of the twentieth century. Critics, 
including the Keio dissenters, confuse redevelopment's past with its 
present. 

Redevelopment's past presents us with a contradictory and. complex 
record. Perhaps nothin_g better embodies the dialectic of modern social 
experience than the last century and a half of the deliberate, idea-driven 
and government-directed remake of cities, a history marked by the 
simultaneity of good and evil, of civic accomplishment and social 
destruction, and by the combination of great ambition and great 
corruption.70 

This endeavor commenced well before the twentieth century, and 
has produced much of what we love in cities-their great boulevards, 
parks and public spaces, monuments, museums, stadiums, and arenas. In 
this regard, the city of Paris, France is iconic. In the nineteenth century, 
George Eugene Haussmann, the prefect of the Paris region, transformed 
the city from a medieval agglomeration of tiny sub-communit~es into 
modern Paris with its celebrated boulevards and public spaces.71 

American planners and landscape architects arrayed streets and parks in 
patterns that imitated this style throughout the United States, most 

68. Keio v. City of New London, 545 U.S. 469, 503 (2005) (O'Connor, J.,' dissenting) 
(stating that all private property is now vulnerable to government takings and citing several. 
cases where local government has taken property for economic development); id at 522 
(Thomas, J., dissenting) (suggesting that the racial discrimination that occurred during the urban 
renewal period of the 1950s and 1960s will happen again because of the Court's decision). 

69. See, e.g., Brief of Bette! Government Ass'n et al. as Amici Curiae Supporting 
Petitioners at 4, Keio, 545 U.S. 469 (No. 04-108) (calling the use of eminent domain for economic 
development "widespread" and "abus[ive]"); Brief of.Jane Jacobs as Amici Curiae in Support of 
Petitioners at 2, 19-20, Keio, 545 U.S. 469 (No. 04-108) (arguing that eminent domain for 
economic development benefits politically connected private interests to the demise of less 
powerful groups such as minorities and the poor). 

70. For an excellent introduction to the modern experience of intentional city-making in 
light of the dialectic of modern experience, see MARSHALL BERMAN, ALL THAT Is SOLID 
MELTS INTO AIR 150-51; 164-71, 290-312 (1982). 

71. Id at 150-52. See generally A.E.J. MORRIS, HISTORY OF URBAN FORM 144, 158 (2d 
ed. 1979) (providing an in-depth history of the restructuring of Paris). 
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notably in Washington, D:C.72 In this country during the last century, city 
builders such as Robert Moses and other Haussman disciples undertook 
heroic infrastructure .projects73 and massive neighborhood redevelopment 
to clear slums, remove urban features they believed constituted blight, 
and create the city that they, urban planners, real'estate visionaries, and 
housing reformers, hoped would elimina.te urban ·poverty and transform 
urban life. These efforts provided millions of new housing opportunities 
for the poor and middle classes, and produced the transportation 
infrastructure that allows metropolitan areas to exist as economic and 
cultural unities.74 

Yet, and jt is a giant "yet,"· this remaking of cities destroyed as it 
created. To remake Paris, Haussmann displaced tens of thousands of 
people and destroyed entire neighborhoods. In this country, Moses and 
other redevelopers displaced hundreds of thousands of urban residents 
and thousands of local businesses. They divided communities with new 
highways and other infrastructure. Many damaged fundamentally the 
cities they wished to conceive.75 Adding to the critique of redevelopment, 
graft and manipulation by economic elites permeated the effort. 
Redevelopment became a tool that isolated the poor as often as it 
meliorated their condition.76 It also had a racial dimension: politicians 
used urban redevelopment and the associated tool of condemnation as a 

72. See, e.g., id. at 279 (describing, in part, Parisian ·urban design influence over 
Washington, D.C., planner Major Pierre Charles L'Enfant (1754-1825)). 

73. See generally ROBERT A. CARO, THE POWER BROKER: ROBERT MOSES AND TIIE 
FALL OF NEW YORK (1974) (detailing the political as well as personal life of Robert Moses). It 
should be noted, especially in light of the Keio dissenters' acceptance of condemnation for public 
uses such as roads, that many of the largest displacements and many of the racially motivated 
condemnation· efforts supported highway building projects, .certainly a form of economic 
redevelopment, but not the Court's vision of economic development. 

74. See id.; John T. Buckley, The Govemor-From Figurehead to Prime Minister: A 
Historical Study of the New York State Constitution and the .Shift of Basic Power to the Chief 
Executive, 68 ALB. L. REV. 865, 882 n.98 (2005) ("[Robert Moses] subsequently became the key 
figure in the rebuilding of New York City and its suburbs through the creation of a modem 
highway and bridge system."); Paul Goldberger, Emminent Dominion: Rethinking the Legacy of 
Robert Moses, THE NEW X ORKER (February 5, 2007); Harvey K. Flad, Country Clutter: Visual 
Pollution and the Rural Roadscape, 553 ANNALS AM. ACAD. POL. & SOC. Ser. 117, 126 {1997) 
( discussing Moses' construction of roadways connecting various parts of metropolitan New York 
City, including relatively easy access to local recreational designations, like Long Island's 
beaches); see also G.S. Kleppe!, Urbanization and Environmental Quality: Implications of 
Alternative Development Scenarios, 8 ALB. L. ENVTL. OUTLOOK 37, 46-47 (2002). 

75. See, e.g., BERNARD J. FRIEDEN & LYNNE B. SAGALYN, DOWNTOWN, lNC.: How 
AMERICAN REBUILDS CITIES 29 (1997) (stating that urban renewal displaced in excess of 
400,000 families and 39,000 businesses). 

76. See Wendell E. Pritchett, The ''Public Menace" of.Blight: Urban Renewal and the 
Private Uses of Eminent Domain, 21 YALE L. & l'OL'Y REV. 1, 6 (2003) (asserting that renewal 
programs were controlled by elite groups of real estate interests and politicians who aimed to 
change the urban landscape through eminent domain). 
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device to move entire African-American communities to more isolated 
areas or settle property disputes adversely to African-American owners.77 

In San Francisco, for example, the Y erba Buena neighborhood, two 
blocks south of the central business district, provided housing and 
community to transient workers, racial minorities and recent immigrants. 
For its residents, Yerba Buena possessed the same sort of history, 
context, and meaning that all communities provide their inhabitants.78 

City government, assisted by, or as some argued, on behalf of local real 
estate developers, extended the downtown and displaced over 4,000 
residential units, and in the process destroyed the community. These 
scenarios were repeated in Boston, New York, Chicago and most other 
majo:r American cities.79 

Some of these projects ~reated monuments to- civic greed and 
corruption, while. others created positive features out of abusive policies. 
The unassisted market would probably have replaced the Yerba Buena 
community with downtown office uses. Tenement owners would have 
sold to the highest bidder leaving residents to relocate on their own. 
Instead, redevelopment created, in the midst of what is now downtown, a 
full-block central park surrounded by a mix of hotel, office, and retail
entertainment facilities, a children's museum and playground, a modem 
art museum, and 2,500 housing units with more than 1,400 dedicated to 
low- or moderate-income residents. 80 Alone, the unassisted market would 
not have. produced these beneficial community uses nor provided partial 
relocation assistance. 

While these social contradictions will continue to some extent to 
plague city reconstruction, redevelopment has evolved: twenty-first
century redevelopment differs fundamentally from that of 1960. The 
abuses of redevelopment and extensive :use of condemnation81 produced a 

77. See FRIEDEN & SAGALYN, supra note 75, at 28 (stating that 63 percent of the families 
displaced by urban renewal from 1949 to 1963 whose race was known were nonwhite); 12 
THOMPSON ON REAL PROPERTY§ 98.02(e) (Thomas ed. 2004) (noting that urban renewal had 
been called "negro removal"). For an early, critical analysis of urban renewal, s_ee MARTIN 
ANDERSON, THE FEDERAL BULLDOZER (1964). 

78. CHESTER HARTMAN, YERBA BUENA: LAND GRAB AND COMMUNITY REsISTANCE IN 
SAN FRANCISCO 93-98, passim-(1974). 

79. See id., passim; HERBERT J. GANS, THE URBAN VlLLAGERS: GROUP AND CLASS IN 
THE LIFE -OF ITALIAN-AMERICANS passim (1st ed. 1962); HERBERT J. GANS, THE URBAN 
VILLAGERSpassim(updated and.expanded ed.1982). 

80. S.F. Redevelopment Agency, Yerba Buena Center, http://www.sfgov.org/site/ 
sfra_page.asp?id=5610 (last visited Jan. 27, 2007). 

81. See Robert Moses, What Happened to Haussmann, ARCHITECTURAL FORUM, July 
1942, at 57-06 (writing critically of the displacement and. destruction of communities caused by 
George Eugene Haussmann's nineteenth-century transformation of Paris);_ see also BERMAN, 
supra note 70, at 150-51 ("The new construction wrecked hundreds of buildings, displaced 
uncounted thousands of people, destroyed whole neighborhoods that had lived for centuries."); 
CARO, supra note 73, at 764 (discussing Moses' increasing titles and power in mid-twentieth-
century New York). • 
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countermovement of equal scope and complexity. As is the case with 
both public and private social efforts in a democracy, .the endeavor 
became more pragmatic as stakeholders organized and developed 
sophisticated responses. In San Frapcisco, for example, the Yerba Buena 
experience produced two decades of reaction, resulting in reform of the 
redevelopment agency and the. redevelopment process, and 
reformulation of the underlying project.82 This is typical-redevelopment 
has changed fundamentally in the last half century, something neither the 
dissenting Keio Justices nor their supporting amici recognize. 

Residents· and small-busines_s owners displaced by condemnation 
initiated a reform movement that grew to include academics, organizers, 
and attorneys in the New Left who documented the socioeconomic and 
racial impacts of redevelopment and used litigation as a tool for land use 
advocacy.83 Concepts of city evolved as well, as intellectuals in the 
planning community advocated for preservation or imitation of many of 
.the physical characteristics that redevelopment as practiced at the time 
tried to replace. Jane Jacobs, perhaps the most eloquent and certainly the 
most influential of these writers, began the process with her excoriation 
of the City Beautiful and Modernist movements that had inspired both 
private sector developers as well as Moses and other practitioners of 
redevelopment at the time. In her prescient 1961 classic, The Death qnd 
Life of Great American Cities, she detailed the social, economic, and 
aesthetic virtues of the traditional dense urban fabric and street grid, and 
attacked "slum clearance" redevelopment.84 In the ensuing three decades, 
a complex relationship between neigl).borhood preservationists and the 
environmental movement brought many large urban redevelopment and 
infrastructure projects to a standstill. Projects stalled during protracted 
litigation. City councils and redevelopment boards faced new community 
coalitions, sometimes changed position; and sometimes changed 
composition. 85 

Commencing in the late 1960s, and gathering strength in the 1970s, 
these efforts altered the face of redevelopment. Neighborhood-based 

82. See HARTMAN, supra note 79, passim (telling the story of the reformulation of the 
Yerba Buena Center project). 

83. See, e:g., id; JANE JACOBS, THE DEATH AND LIFE OF GREAT AMERICAN CITIES 
(1961); SCOTT .A. GREER, URBAN RENEWAL AND AMERICAN CITIES: THE DILEMMA OF 
DEMOCRATIC INTERVENTION (1965). 

84. JACOBS, GREAT AMERICAN CITIES, supra note 83. Ironically, she seems entrained in 
the very redevelopment she attacked, unable to appreciate the reform that she herself helped 
initiate, and shortly before her death authorized the filing of an amicus brief in her name on 
behalf of the Keio plaintiffs. See Brief of Jane Jacobs, supra note 69. 

85. Hartman, supra note 78, passim, Greer, supra note 83. See generally RUTHERFORD H. 
PLAIT, Land Use and Society: Geography, Law, and .fublic Policy 177-206 (rev .. ed. 2004) 
(discussing how post-World War II critics of urban sprawl, fragrneniing inner cities, along with 
the civil and environmental rights movements, began changing how communities approached 
redevelopment and infrastructure projects). 
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community development groups, which emerged in the 1960s, shifted the 
focus of urban renewal from blight elimination to improving education, 
health, and employment and creating housing.86 State legislatures 
amended redevelopment and economic development statutes to 
institutionalize representation of local businesses and residents in the 
formation of redevelopment plans. For example, in 1975 Texas amended 
its 1957 Urban Renewal Law to focus on improving the living and 
economic conditions of low-income residents through community 
development plans.87 Community group members gained memberships 
on redevelopment agency commissions.88 Politics and negotiation 
replaced condemnation as the preferred implementation device. 

Sensitized by this altered political and intellectual landscape, cities 
became reluctant to undertake large efforts dependant on the exercise of 
eminent domain to relocate a significant population. Projects became 
smaller and more carefully crafted to accommodate diverse cqmmunity 
interests.89 Public agencies limited condemnation to selective use against 
unanticipated holdouts,. Some states passed statutes to make residential 
condemnation difficult without the consent of the affected community. 
Many city councils took condemnation de facto off the table.90 

It is important to understand that these trends, while predominant, 
are far from uniform. The trend toward more consensually developed 
projects does not eliminate the potential for abuse. Recent political 
trends and tax limitations may .have weakened the independence of local 
government at the same time as the power and sophistication. of urban 
economic elites elevated their capacity to bend government to their 
interests.91 Race continues to play a role in targeted redevelopment. 

In selected locations economic redevelopment projects still involve 
substantial condemnation of functioning residential areas. Some contend 
that recent projects proposed in New York City represent a Robert 
Moses revival. They argue that the Manhattan West Side, Bronx 
Terminal Market, and Brooklyn sports facility redevelopinent projects 

86. See KOEBEL, supr{J note 27, at 19-20. 
87. See Texas Communi.ty Development Act of 1975, 1975 TEX. GEN. LAWS 2058 (codified 

as amended TEX. Loe. GOV'T CODE ANN. §§ 373.004, 373.006 (Vernon 2005)). 
88. See supra text accompanying note 63 for a description of California's scheme. 
89. See KOEBEL, supra note 27, at 21 (emphasizing that the political and social costs of 

urban renewal discouraged government from undertaking large-scale redevelopment efforts of 
residential areas but that smaller,. locally initiated projects continued). 

90. ·See generally STEVEN J. EAGLE, REGULATORY TAKINGS § 13-9(b) (2d ed. 2001) 
(discussing state legislative acts rrom the late 1990s promulgated to protect private property 
interests); see also National Conference of State Legisla.tures, Eminent Domain, 
http://www.ncsl.org/programs/ natres/emindomain.htm (last visited Jan. 27, 2007). 

91. See, e.g., Adam P. Hellegers, Eminent Domain as an Economic Development Tool: A 
Proposal to Reform HUD Displacement Policy, 2001 L. REV. MICH. ST. U.-DETROIT C. L. 901, 
905 (2001) (disapproving of takings for economic development because of the increased ability 
of corporations to influence local government). 
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reflect early days of urban renewal because of the prominent use of 
eminent domain, significant displacement of residents and business, and 
limited citizen participation.92 However, just as many observers contend 
citizen participation has been effective.93 Recent pleas from Manhattan 
community groups for the city to intervene in the sale of much of 
Stuyvesant Town and Peter Cooper Village, two lower-middle-class 
working communities, by one ·private owner to another, demonstrate the 
complexity of the picture. Community groups argued that since eminent 
domain originally created the community, the city should reassert its role 
as economic redeveloper to insure that the community remains 
affordable. 94 

Finally, some have lamented the resulting contraction of 
redevelopment ambition, contending that a lack of investment in large 
infrastructure projects that inevitably involve condemnation will make 
cities unlivable. Some observers of· city economic development 
characterize this transformation as the end of the era of major public 
"megaprojects."95 Others welcome these trends as a sign of respect for 
neighborhood life and the environment. Nonetheless, redevelopment has 
in general become less ambitious, more consensual, and much less likely 
to employ condemnation.96 Overall, redevelopment continues at a smaller 
scale, ap.d condemnation remains a valuable, if ~omewhat rarely utilized, 
tool. 

Much of the recent round of redevelopment critique stems from 
failure to acknowledge this history. Most of the critical literature cited by 
property rights advocates dates from the early history of redevelopment, 
and modern critics cite sources {rom the same period and omit discussion 
of the reforms.97 The Keio opinions suffer from the same defect. It does 

92. See Susan Fainstein, The Retum of Urban Renewal: Dan Doctoroff's Grand Plans for 
New York City, 22 HARV. DESIGN MAG. 1 passim (2005). 

93. See, e.g., Robert D. Yaro, Plans for Manhattan's Far West Side, 22 HARV. DE$IGN 
MAG. 15, 15-17 (2005) (finding the Far West Side plans have been subjected to much debate, 
though two of the major proposals in the plans have largely evaded local legislative review). 

94. See Charles V. Bagli, $5.4 Billion Bid Wins Complexes in New York Deal, N.Y. TJMES, 
Oct. 18, 2006, at Al. 

95. For an introduction to megaprojects and their performance record, see BENT 
FLYVBJERG ET AL., MEGAPROJECTS AND RISK: AN ANATOMY OF AMBITION 1-7 (2003). 

96. Surveys to the contrary are unreliable because of the researcher's bias. All large 
projects involve controversy; surveys undertaken for partisan purposes amass alleged trends by 
taking one consistent view of each project. One such survey is cited uncritically by Justice 
O'Connor in her Keio dissent. Keio v. City of New London, 545 U.S. 469, 503 (O'Connor, J., 
dissenting) (citing DANA BERLINER, INST. FOR JUSTICE, PUBLIC POWER, PRIVATE GAIN: A 
FIVE-YEAR, STATE-BY-STATE REPORT EXAMINING THE ABUSE OF EMINENT DOMAIN (2003)). 
For a critical analysis of this report, see ROBERT DREHER & JOHN D. ECHEVERRIA, supra note 
21, at 38. 

97. See, e.g., HARTMAN, supra note 78; GANS, THE URBAN VILLAGERS (1st ed.}, supra 
note 79, at 281-335; GANS, THE URBAN VILLAGERS (updated and expanded ed.), supra note 79, 
at 323--46 (discussing the redevelopment of Boston's inner city neighborhood, the West End); 
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not appear that the Justices know much about this history. The difference 
among them lies in their reaction to this lack of knowledge. The majority 
refuses to take sides, seeking refuge in precedent.98 As discussed above, 
omission of historical context is unfortunate because public opinion 
required- more than a tepid defense of redevelopment to justify the 
Court's decision. The majority opinion could have traced the history and 
evolution of redevelopment, but it did not. Nothing in the opinion alerts 
the reader to the decline in ·condemnation, nor to all the ways in which 
condemnation of the Keio and Dery houses is an anomaly iJJ. this country. 
Appellate·,opinions, especially in controversial Supreme Court cases, 
should consist of more than legal holding and decision; they must give 
context, breadth and depth to their reasoning. To the extent that the text 
of any Supreme Court decision matters, such a full explanation could 
have meliorated the popular and political reaction to the case. 

The dissents. reflect a more anachronistic tendency, voicing 
complaints based on redevelopment's past without acknowledging its 
present. Justice Thomas, for example, refers to redevelopment as "negro 
removal,"99 without no mention that the phrase became prevalent in a 
period of reaction to redevelopment as practiced in the 1960s when 
condemnation displaced African-American neighborhoods without 
corresponding relocation or housing benefits. He thus fails to confront 
the reforms of the last torty-five years. He does not discuss the federal 
and state legislation requiring relocation to housing of similar quality and 
size. He makes no mention of the studies that show that condemnees 
often upgrade their housing. Of special _importance~ Justice Thomas fails 
to note that today, redevelopment is responsible for the production of a 
significant portion of all the low- and very low-income housing in our 
cities.100 Neither of the dissents explains that federal rules require one
for-one replacement of units when a redevelopment project removes a 

Kanner, supra note 21, at 365-75, nn.166, 169 & 173 (suggesting that the Court's decision in Keio 
will result in widespread abuse of the eminent domain power and basing this conclusion on the 
historical misuse of condemnation during 1950s and 1960s). Kanner provides tittle current data 
suggesting that local government is misusing condemnation for redevelopment tC? the detriment 
of any disadvantaged group. Much like the Justices in Keio, Kanner does not recognize that the 
use of eminent domain as a tool for redevelopment has changed significantly since the 1950s. See 
id at 374 n.189. 

98. See Keio, 545 U.S. at 490 (noting the important and legitimate public debate on the 
issue, but claiming that "[b]ecause over a century of our case law interpreting that provision 
dictates an affirmative answer to that question, we may not grant petitioners the relief that they 
seek."); see also Greenhouse, supra note 8 ( quoting Justice Stevens' speech on Keio). 

99. Keio, 545 U.S. 469 at S22. (Thomas, J., dissenting). 
100. This observation is·based on the author's three decades of experience in the field. See 

also, e.g., DEBORAH L. MYERSON, URBAN LAND INSTITUTE, 3 ULI COMMUNITY CATALYST 
REPORT, BEST PRACTICES IN TI-IE PRODUCTION OF AFFORDABLE HOUSING 7-{j (2005) 
(providing examples of mixed-income housing projects in Baltimore and Pittsburgh provided by 
redevelopment). 
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federally assisted housing unit, unless there is already a sufficient supply 
of affordable housing in the area.101 

Justice O'Connor implies that the plaintiffs were victims of corporate 
power, but does not tell us that in the last four decaaes the states have 
enacted reform legislation to provide safeguards that enhance the 
predictability and fairness of governmental behavior during 
redevelopment and to provide for citiz~n participation. Some examples of 
these state reforms illuminate their breadth. California's process has 
already been documented, but most other states have safeguards to 
protect an affected landowner's rights if her property is acquired through 
eminent domain for redevelopment.102 In Texas, a municipality can 
prepare a redevelopment plan only if it makes a finding of blight, 
designates an area as appropriate for urban renewal because 
redevelopment is necessary to further some public purpose, and a 
majority of voters approve the plan.103 Moreover, if land is taken through 
eminent domain, the original owner has first priority to repurchase. 
property in the redevelopment area.104 Michigan also requires cit~en 
involvement, Redevelopment plans must include a provision on creating 
and involving a community advisory group composed of representative 
residents of the redevelopment area who will be "consulted throughout 
all stages of the planning of the redevelopment so that the desires of 
residents shall be -incorporated. into the plans for the area to the extent 
feasible."105 Michigan requires that before land can be acquired for 
redevelopment, a master plan must be adopted designating an area as 
blighted; and the city must designate district areas for which citizens' 
district councils of between twelve and twenty-five residents of the 
affected community will be formed and consulted by the local legislative 
body.106 

It might be contended that these omissions of contextual information 
merely reflect a _tendency by Justice O'Connor and her fellow dissenters 
to limit their discussion to the perceived abuses of eminent domain facing 
them in the case. Much of the law concerning the early amendments to 
the Constitution naturally addresses abuses that may be the exception, 
not the rule. But most of the enunciated doctrines stop the abuse without 
destroying the underlying social endeavor. The warnings the Court 
required in Miranda v. Arizonci07 may complicate law enforcement. Yet 
no one would suggest that Miranda outl~ws la:w enforcement. 

101. 24 C.F.R. §§ 42.301, 42.375 (2006). 
102. See supra text accompanying note 63; see also BEA TTY ET AL., supra note 63, at 897 136. 
103. TEX. Loe. GOV'T c;:ooE § 374.0ll(a) (Vernon 2006). 
104. Id§ 374.017(b)-(c). 
105. MICH. COMP. LAWS § 125.904(l)(f) (2006);,see also id.§ 125.74(1), (3)(a), (4)-(6), (9) 
106. Id§ 125.74(1), (3)(a), (4)-(6), (9). 
107. 384 U.S. 436-(1966). 
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The Keio disse_nters however, would, outlaw the strategic use of 
condemnation for econo.rµic redevelopment in all cases, not just in those 
situations where abuse might be present. As discussed in the next section, 
the threat or the exercise of eminent domain is essential to economic 
redevelopment. If the dissenters prevailed, much of the economic 
·redevelopment in the country, with its benefits to center cities and the 
poor, would cease. The dissents have taken an extreme position in the 
long, complex debate among thousands of actors, over the fate of 
American cities, a role their factual, contextual, and historical omissions 
demonstrate they are not equipped to undertake. 

II. THE IMPORTANCE OF EMINENT DOMAIN DESPITE ITS RARE USE: THE HOLDOUT 

In ·a statement made largely for rhetorical effect, Justice O'Connor 
says, "[p]etitioners are not holdouts; they do not seek increased 
compensation, and none is opposed to new development in the area. 
Theirs is an objection in principle. "108 This facile remark glosses over 
much of the essence of redevelopment. 

The authors of modern, government-assisted economic 
redevelopment sought a specific solution to land use market failure. A 
century of trial-and-error approaches to the stubborn persistence of 
economic decline and social impoverishment in large areas in central 
cities has led both the public and private sectors to conclude that a major 
obstacle to economic revitalization of urban cores is "over-subdivision," 
where old land use patterns leave an artifact of multiple small lots under 
different ownerships. The unassisted inarket, even over time, cannot 
assemble these lots into shape and size that would accommodate 
contemporary land uses.109 If the private .sector attempted_ to redevelop 
such a fragmented cirray of lots, some owners would sell or join as 
partners in a revitalization effort, but others would simply hold out for a 
higher price. Given the tight margins of development proJects, such a 
"holdout" would often render the redevelopment financially infeasible,110 

and the effort . would collapse. Thus the holdout presented a major 
obstacle to private city-center revitalization. 

Redevelopment, as conceived in the 1940s and 1950s, was an attempt 
to solve the land-assembly problem. The earliest legislative proposals for 

108. Keio v. City of New London, 545 U.S. 469, 495-96 (2005) (O'Connor, J., dissenting). 
109. See Farris, supra note 24, at 13 ( emphasizing that a major obstacle to infill cievelopment 

is assem~ling property because of the great number of transactions necessary for one large lot 
and the likelihood of holdouts). 

110. See Merrill, supra note 21, at 74-75. Merrill explains, 
Without an exercise of eminent domain, ... [e]ach owner would have the power to 
hold out, should he choose to exercise it. If even a few owners held out, others might 
do the same. In this way, assembly of the needed parcels could become prohibitively 
expensive; in the end, the costs might well exceed the project's potential gains. 
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federal urban renewal aimed to help local governments revitalize their 
communities by creating redevelopment agencies with the power to 
acquire land (through eminent domain and outright purchase), and 
assemble acquired holdings into economically functional parcels for 

_ redevelopment consistent with the applicable redevelopment plan. 111 

The power of eminent domain prevents holdouts from derailing 
valuable revitalization efforts. Although condemnation is rare and 
expensive, the latent authority to condemn encourages the transactions 
necessary to effectuate the plan for redevelopment. Without 
condemnation, a single holdout knows ·it can frustrate an entire project. 
The expense of condemnation gives some bargaining power to the 
holdout,112 but the legal availability of condemnation ensures that the sale 
will occur at something approaching market value. If the exercise of 
eminent domain appears coercive, it is because it is coercive, and that is 
the heart of the concept. 

Some observers and Keio amici contend that options other than 
eminent domain can address the holdout problem. For example, the 
private sector uses secret buying agents to acquire substarn;lard parcels 
for assembly into larger holdings for development. These sorts of 
activities are, however~ inimical to government, and if employed in the 
public context; would reactivate the appearance, if not the substance, of 
the corruption and collusion that contaminated redevelopment's past.113 

Also, many of these private techniques work moi-e effectively in the 
suburban context of homoge;n.ous development than in the complex 
urban context where multiple ownerships of small lots creates the need 
for redevelopment. 

Two recent examples, more representative of :i:edevelopment today, 
illustrate exercises of eminent domain that prevep.ted holdouts from 
thwarting important redevelopment efforts. These present a very 
different picture than the facts presented- by any of the Keio opinions, but 
they are representative of city-center public-private redevelopment. 
These two public-private collaborations involved a mix of public and 
private uses, each pivotal to revitalization of the city's moribund and 
deteriorated downtown waterfront. In the end; each would have failed 
without the exercise or the threat of exercise of eminent domain. 

111. Ashley A. Foard & Hilbert Feffennan, Federal Urban Renewal Legislation, in URBAN 

RENEW AL: THE.RECORD AND THE CONTROVERSY 72-79 (James Q. Wilson ed., 1966). 
112. See Merrill, supra note 21, at 80 (noting that because of the high transaction costs of 

condemnation, government prefers, and usually succeeds in, assembling land through 
negotiations in the market). 

113. But see Kelly, supra note 21, at 3 (citing STEVEN SHAVELL, FOUNDATIONS OF 
ECONOMIC ANALYSIS OF LAW 124-25 (2004) (arguing that the traditional justification for 
eminent domain-the holdout-is a fiction)). Kelly asserts that takings for the benefit of private 
parties are unnecess;uy because private parties can work through secret buying agents to hide 
their deep pockets and avoid the holdout problem. Id 
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A. The Ferry Building 

The Ferry Buildi~g in San Francisco sits at the intersection of 
Market Street, the city's major arterial, and the Embarcadero, a 
boulevard running along San Francisco Bay.114 The Ferry Building's 
imposing Beaux Arts structure with a colonnade., two-story internal 
gallery, roof supported by irqn buttresses, and topped by a landmark 
clock tower, served for neatly a century as the hub of the city's passenger 
ferry service.115 Commuters landed on its edge, purchased tickets, and 
shopped.116 Maritime-related offices occupied much of the building.117 By 
the 1990s the building was in disrepair, a condition repeated on pier after 
pier along the waterfront. as transportation and shipping needs changed.U8 

Divided from the immediately adjacent downtown office-core by an 
elevated freeway, the waterfront languished for more than two decades,119 

presenting a classic case of real estate free market failure. Despite the 
ideal waterfront views and excellent transportation facilities, piers lay 
vacant or underused, offered for lease at low~r and lower prices. 120 

In the 1990s, the city of San Francisco, through its Port Authority 
and Redevelopment Agency, embarked on an ambitious redevelopment 
plan to revitalize this waterfront.121 The city invested federal, state, and 
city funds to rebuild the dilapidated waterfront Embarcadero roadway, 
creating a palm tree-lined pedestrian, rail, .bus, and automobile multi
modal boulevard. 122 The city built parks and negotiated for a new cruise 
terminal. A new basebali park, privately financed and built but supported 
by city tax-increment financing, anchored the redevelopment at the 

114. S.F. BAY CONSERVATION & DEV. CO~M'N, SAN FRANCISCO WATERFRONT: SPECIAL 
AREA PLAN 17 {2000) [hereinafter SPECIAL AREA PLAN]. 

115. John King, Project Diary: Surviving Controversy, SMWM's Quiet Mix ofO/d and New 
Has Retumed San Francisco's Ferry Building to the Ceqter of Urban Life, ARCHITECTURAL 
RECORD, Nov. 2004, at l; see PORT OF SAN FRANCISCO, SAN FRANCISCO FERRY BUILDING, 

REQUEST FOR DEVELOPER QUALIFICATIONS AND PROPOSALS 5, 7 (1998) [hereinafter RFP]. 
116. King, supra note 115, at 1 (noting that there were about 100 million passengers per year 

using the terminal in the early 1900s). 
117. Id; Telephone Interview with Diane Oshima, Asst. Deputy Dir. of Planning & Dev. for 

the Port of. San Francisco (Feb. 14, 2007). 
118. See King, supra note 11.S (explaining that by the 1940s, ferry service was almost 

completely replaced by the Bay and Golden Gate Bridges). 
119. Id at 2. 
120. See id. ( describing the waterfront as "derelict"). 
121. Id; interview with Diane Oshima, supra note 117. 
122. Interview with Diane Oshima, supra note 117; RFP, supra note 115, at 6, 9. For a look 

at the !1esign goals for each area of the project, including the Ferry Building itself, Rincon Park, 
and the piers, see S.F. PORT COMM'N, THE PORT OF SAN FRANCISCO, WATERFRONT DESIGN & 
ACCESS: AN ELEMENT OF THE WATERFRONT LAND USE PLAN 14-17 (1997, republished June 
2004) [hereinafter WATERFRONT DESIGN & ACCESS PLAN]. 
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southern end.123 At the geographic and design center of this effort lay 
restoration plans for the historic Ferry Building itself.124 

This public effort comprises what the Keio Court calls "economic 
development." Years of committee work and public hearings produced a 
design:125 the renovated Ferry Building would house ferry passenger 
facilities and an urban marketplace occupied by small Bay Area food 
businesses and restaurants.126 The remodeled space on the upper floors 
would provide office or other ·commercial space127 With unobstructed 
waterfront views, a high-end product the city hoped would rent at a 
sufficient premium to cover the cost of the historic renovation, the public 
spaces, and make up potential deficits from the small-scale, locally ba~ed 
retail operation. 128 

• 

The city and its port carried out the proposed redevelopment. 
Today, the renovated San Francisco waterfront is one of the most heavily 
used public spac~s in the Bay Area. Market-rate and. low-income housing 
is under construction. 129 Tens of thousands of workers and tourists walk 
or ride transit along the Embarcadero to ball games on summer days and 
evenings.130 The Redevelopment Agency has constructed new market
rate and low-income housing, and restaurants occupy space in the 
renovated Port space. Private development followed the public-private 
redevelopment; private developers have built thousands of new 
residential apartments and condominiums along the Embarcadero .and 
near the ball park.131 the Ferry Building itself, restored and rebuilt, has 

123. WATERFRONT DESIGN & ACCESS PLAN, supra note 122, at 97 (laying out the design 
criteria for the Rincon Park and promenade); RFP, supra note 115, at 6 (noting that the ground 
lease for the new ballpark was "negotiated and executed" with the Port). See infra text 
~ccompanying note 245 for a brief description of tax-increment financing. 

124. WATERFRONT DESIGN & ACCESS PLAN, supra note 122, at 95 (naming the Ferry 
Building as part of the National Registry of Historic Places). 

125. See RFP, supra note 115, at 3-4 (explai.ning the measures taken by the Port Authority 
prior to seeking a developer for the project, including predevelopment and feasibility analyses, 
environmental and historic approvals, and extensive work with the public which led to their 
approval of the project in a ballot"proposition). 

126. King, supra note 115, at 2-3; WATERFRONT DESIGN & ACCESS PLAN, supra note 122, 
at82-83. 

127. SeeRFP, supra note 115, at 10; Interview with Diane Oshima, supra note 117. 
128. See King, supra note 115, at 3 (noting that all of the office and retail space is fully 

leased). 
129. S.F. REDEVELOPMENT AGENCY, MAJOR PROJECT SUMMARY 10, available at 

http://sfgov.org/site/uploadedfiles/sfra/Projects/MajorProjectSummary.pdf (last visited Jan. ·15, 
2007) [hereinafter MAJOR PROJECT SUMMARY] (explaining that in the Rincon Point area, 
located just south of the Ferry Building, 2~76 residential units are being built with 24 percent of 
those building being set aside for very low-, low-, and moderate-income units). 

130. See King, supra note 115, at 3 (stating that locals and tourists are drawn to the· area 
because of the Ferry Building's "new shine"). 

131. For an area-by-area summary of the number of units of affordable housing produced 
along the Embarcadero because of the San Francisco Redevelopment Agency's efforts, see 
MAJOR PROJECT SUMMARY, supra note 129. 
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won national planning awards and local acclaim,132 and is today in heavy 
use as ferry commuters mingle with downtown residents in the urban 
market. The project fii;iances appear to work, though, at this time of this 
writing, they have a smaller margin and less certainty than the city and 
the project developer would prefer.133 

Yet the· Ferry Building project would never have happened without 
the .power of eminent domain. For many years, an old San Francisco 
institution, the World Trade Club, shared the dilapidated third floor with 
the Port staff under a long-term lease from the Port.134 As the plans for 
the renovation matured, it became clear that the World Trade. Club had 
to relocate to allow office space to be located in the upper floor. Such 
premium office space would generate most of the revenue as the hoped
for economic engine of the revitalization project. The Port offered the 
World Trade Club generous terms and relocation assistance. The Club 
refused, not for financial reasons, but rather because it simply did not 
want to move, the same "principle" asserted by Ms. Kelo.135 

No amount of patient negotiation or relocation efforts would change 
the stance of the Club's board of directors. And beyond a certain point, 
financial inducements, even if they· had been effective in convincing the 
Club to move, became too costly for the project's fiscal margin. Finally, 
the Port moved to condemn the lease.136 This government action spurred 
the Club to compromise in a settlement: the Port moved the Club into 
comparable quarters nearby, and the Ferry Building project moved 
forward. Site assembly in this situation meant acquisition of the 
leasehold. None of this would have be possible if the regime advocated by 
the Keio dissents had prevailed at the time. The site assembly, the 
historic renovation, and the consolidation of the Embarcadero renovation 
project would all have failed without the power of eminent domain. 

132. Press Release, Port of San Francisco, Port .of San Francisco Honored with Prestigious 
Awards for Public Beautification Projects (Nov. 4, 2003), available at http://www.sfgov.org/site/ 
uploadedfiles/port/news_events/press_releases/2003/newsl10403.pdf (describing the many 
awards the City-of San Francisco has won for its revitalization of the Ferry Building, including 
the National Trust for Historic Preservation .award). 

133. Memorandum from Harvey M. Rose, Budget Analyst, Bd. of Supervisors, City & 
County of San Francisco, to Chris Daly and the Bd. of Supervisors, qty & County of San 
Francisco 5 (Apr. 26, 2004), available at http://www.sfgov.org/site/uploadedfiles/budanalyst/ 
Reports/sfport/ExecutiveSummary.pdf. 
• 134. See RFP, supra note 115, at 12. 

135. See Kelo v. City of New London, 545 U.S. 469,496 (2005). 
136. See Minutes of the Board of Supervisors, City and County of San Francisco, Nov. 13, 

2000, available at http://www.ci.sf.ea.us/site/bdsupvrs_page.asp?id=ll828 (authorizing, by 
resolution, the acquisition of the World Trade Club by eminent domain). 
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B. The Gap Headquarters 

Nearby on the same Embarcadero lies another version of economic 
development, more .private, yet just as dependant on the use of eminent 
domain for redevelopment. The example illustrates· how redevelopment 
enlists both land use planning and strategic economic planning in the 
revitalization effort. The Gap clothing company, headquartered in San 
Francisco since the company's inception, found its corporate 
headquarters physically insufficient and unsuitable for its changing 
corporate campus needs. A long and fruitless search for a downtown 
location of sufficient size led the company to determine to _leave San 
Francisco. Faced with the loss of 1,400 jobs downtown, the 
Redevelopment Agency found a large site for the Gap headquarters on 
the Embarcadero near the Ferry Building.137 

The site ~tt:racted the Redevelopment Agency because the Gap 
.headquarters would locate more daytime workers within the same 
waterfront area as the Ferry Building. These workers would populate the 
planned open spaces during the· day, while the new inhabitants of 
residential buildings in the area would use the parks in the late 
afternoons and weekends.138 The Gap workers would also join the area 
residents in contributing the critical market mass necessary to the success 
of restaurants and other small retail shops along the waterfront. These 
retail facilities, rendered economically viable by local clientele, would in 
tum make the area more attractive to visitors, including tourists arriving 
on the planned downtown cruise terminal. These are the kind of 
synergies economic redevelopers think about. The Gap also agreed to 
_help defray some costs of the Embarcadero renovation, and as mitigation 
for open ?pace impacts, to construct and dedicate to the city one of the 
park areas on the water's e,dge as called for in the Port's Waterfront 
Plan.139 The Redevelopment Agency successfully negotiated the purchase 
of most of the land necessary for the project.140 

Near the conclusion of the land assembly effort, however, the owner 
of a corner parcel, a strategic 13,600 square feet of the 90,000 square-foot 
site, suddenly became enamored of his parking lot and refused to accept 
even a generous above-market price.141 This was a financial holdout. The 
project stopped until the Redevelopment Agency condemned the site.142 

137. CLIFFORD W. GRAVES, S.F. REDEVELOPMENT AGENCY, REQUEST FOR 
AUTIIORIZATIONTO ENTER INTO CERTAIN AGREEMENTS WITH THE GAP 1-2 (Jan. 3, 1995). 

138. This was an important consideration as unpopulated park~ in urban areas often tum 
into havens for the homeless-discouraging rather than activating neighboring streets. 

139. See GRAVES, supra note 137, at 2 (listing the exactions, which include the development 
of Rincon Park). 

140. Id 
141. Id at 4. 
142. Id 
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The issue here is not public power in the service of a corporate client; no 
one contends the Gap could not have found headquarters space 
elsewhere in another jurisdiction. Rather, public benefits accrued via 
economic revitalization of a depressed area through investments that 
stitched together infrastructure investments and strategic private and 
public uses. Absent the power of condemnation, the project, with all its 
public benefits, would have failed. 

These public-private redevelopment examples from San Francisco 
tell a different story from the facts in Keio. Yet these successful efforts 
typify modem public-private economic redevelopment. Agencies 
assemble vacant or underutilized land, sometimes through the use of 
eminent domain, to create new public facilities, often in tandem with new 
affordable housing, producing uses and amenities that reinvent the urban 
downtown. Millions of Americans live, work, and recreate in these areas. 
It is these projects, efforts such as the Ferry Building and the Gap 
headquarters, that the legal approach of the Keio dissents would render 
impossible to carry out. ~ot difficult-impossible. 

III. THE DISSENT'S DISTINCTIONS BETWEEN PUBLIC AND PRIVATE USE CANNOT 
FUNCTION IN THE MODERN URBAN REDEVELOPMENT CONTEXT 

Broad assumptions concerning the nature of real estate development 
underlie the Keio dissents, some express and some implied. Most are 

• inaccurate. Fortunately the dissents did not prevail. But in light of the 
tepid majority and changes in the composition of the Court, they could 
someday prevail.- Moreover, the same misconceptions influence the 
current debates in Congress and the states over the issue. Some states 
have already enacted limitations on the use of eminent domain for 
economic development, and in others legislation or-ballot measures have 
been proposed which would enact to one degree or another the 
dissenters' position.143 Some state courts have elected to follow the 
approach of the Keio dissenters in interpreting takings provisions in their 
state constitutions.144 Thus, despite the outcome in Keio, it is important to 
examine the dissenters' assumptions and lay out the corresponding 
reality. 

The legal case turns on the meaning of "public use" for which 
eminent domain is constitutionally permissible.145 Justice O'Connor's 

143. See sources cited supra note 4. For a cogent analysis of one such ballot measure, see 
Cal. Ctr. for Envtl. Law & Policy, Boalt Hall, Univ. of Cal., Proposition 90: An Analysis (Oct. 
2006). 

144. See, e.g., Bd. of County Comm'rs of Muskogee County v. Lowery, 136 P.3d 639, 652 
(Okla. 2006); City of Norwood v. Horney, 853 N.E.2d 1115, 1140 (Ohio 2006). 

145. See Kelo v. City of New London, 545 U.S. 469, 472 (2005) ("The question presented is 
whether the city's proposed disposition of this property qualifies as a "public use" within the 
meaning of the Takings Clause· of the Fifth Amendment.") (citing U.S. CONST. amend. V 
("[N)or shall private property be taken for public use, without just compensation .... ")). 
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dissent parses public use to create three categories. Two, she tells us, are 
"relatively straightforward and uncontroversial."146 

First, the sovereign may transfer private property to public 
ownership-such as for a road, a hospital, or a military base. Second, the 
sovereign may transfer private property to private parties, often common 
carriers, who make the property available for the public's use-such as 
with a railroad, a public utility, or a stadium.147 

She characterizes these two· categories as "public ownership" and 
"use by the public,"148 and this Article will as well. According .to 
O'Connor, condemnation for these uses would be acceptable; 
condemnation for economic redevelopment would not.149 Although this 
distinction possesses the benefit of facial clarity, the characterization of 
public use so oversimplifies reality that.the test becomes dysfunctional in 
many modem land use settings. 

A. uuse-by-the-public": The Problematic Distinction 
between Public and Private Land Use 

Justice O'Connor's public use-private use distinction could not 
function with· respect to many urban redevelopment projects that mix 
public and private uses in the same project or even the same building. 
Before discussing the problems with her approach, we must clarify what 
"use-by-the-public"150 means to the dissent. Justice O'Connor uses it to 
mean "available for the public's use."151 Justice Thomas likewise talks of 
the public's ''legal right to use the property."152 Justice O'Connor's phrase 
"often common carriers"153 would seem limiting, as are two of the three 
examples (the railroad and public utility). Her stadium example, 
however, appears to confirm that for her the concept means what it 
usually means in the land use context; it includes both classic public land 
uses and private uses operated for a profit and open to the subset of the 
general public willing and able to pay the price or entry.154 Such uses 
include theaters, movie houses, shopping centers, smaller stores, 
restaurants, hotels, and also perhaps spas and resorts open to the public 
on day-use basis. Each of these uses serves anyone who pays for the use. 

146. Keio, 545 U.S. at 497 (O'Connor, J., dissenting). 
147. Id. at498 (citations omitted). 
148. Id. 
149. Id. 
150. Id. 
151. Id. 
152. Id. at 521 (Thomas, J., dissenting). 
153. Id. at 498 (o:connor, J., dissenting). 
154. 2A-7 NICHOLS ON EMINENT DOMAIN, supra note 36, at § 7 .. 02[2]-[4] (explaining that 

the definition ,of "public use" is unsettled, but recognizing criteria for a proper exercise of. 
eminent domain, such as title not being 'held ·by a private party for profit unless the public 
receives some benefit). 
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While it is unclear whether the dissent fully considered such uses, this 
Article assumes the dissenters would accept this common planning 
meaning of the term "use-by-the-public. "155 

Justice O'Connor would characterize as constitutiqnally acceptable a 
condemnation undertaken in order to acquire land for "use by the 
public." If the land were for use other than by the public, the exercise of 
eminent domain would presumably violate her rule. Thus her test 
requires that one know at the time of the condemnation the eventual use 
of the subject land. 

Whatever the doctrinal or social defects of her proposed rule, such 
foreknowledge might be possible in the traditional zoning universe where 
land uses are clearly separate from one another, where land serves one 
use at a time, and thus one is likely to know in advance the redeveloped 
land use that will eventually occupy land to be condemned. Many 
Americans, including, one suspects, the authors of the Keio dissents, live 
in such. a relatively simple land use world-one created by "Euclidean 
zoning," a concept named. for the 1926 Supreme Court case which upheld 
the basic zoning power.156 Euclidean zoning divides land areas into zones, 
each of which permits a primary use, 157 such as residential, commercial, or 
light industrial. In Euclidean zones one. could presumably know with 
some degree of certainty tbe eventual use of land acquired through 
condemnation because all land in the area is subject to the same use 

155. Many post-Keio proposed legislative responses go beyond the dissents and clearly limit 
public uses to publicly owned uses. For example, California's voter-rejected Proposition 90, 
which would have required that the subject property be "owned by the government; an agency 
other than the condemnor could use it for a public public use, or the property could be leased to 
another entity for a public use." ·Cal. Att'y Gen., Proposition 90, Government Acquisition, 
Regulation of Private Property. Initiative Constitutional Amendment. § 19(a)(2), available at 
http://www.ss.ca.gov/elections/vig_06/general_06/pdf/proposition_90/entire_prop90.pdf. With 
such a definition of public use, the problems discussed in this section would not pertain, 
although, as discussed in Parts III.B and V, conflict over what really constitutes government 
occupancy would continue. 

156. Euclid v. Ambler Realty Co., 272 U.S. 365, 395 (1926). This invention could be just as 
well named for Euclid himself, the Greek mathematician, credited with the invention of 
geometry. EUCLID, THE THIRTEEN BOOKS OF EUCLID'S ELEMENTS (Sir Thomas L. Heath 
traJ:!S.), in 11 ROBERT MAYNARD HUTCHINS, GREAT BOOKS OF THE WESTERN WORLD ix, ix-x 
(1952) (biographical note). 

157. See PETER W. SALSICH JR. & TIMOTIIY J. TRYNIECKI, LAND USE REGULATION: A 
LEGAL ANALYSIS AND PRACTICAL APPLICATION OF LAND USE LAW 377 (2d ed. 2003). The 
zoning concept also served to reinforce and perpetuate this separation of use in a time when new 
land use forms began to threaten separated uses. Growing industrial uses crowded against 
residential areas. In growing nineteenth-century cities, elites found it ever more difficult to 
escape the crowding and pollution associated with the growing metropolis. Zoning presented 
itself as a way to preserve the status quo, to keep other uses away from single-family 
neighborhoods, and to separate classes and races. A narrow majority of the Euclid Court had 
prepared to hold that the residential zoning challenged by commercial uses was per se 
unconstitutional as a taking of private property. As was probably"the case in Keio, the author 
suspects that the personal experiences of the Justices informed their positions, as a dislike of 
apartments animates the opinion. See Euclid, 272 U.S. at 394. 
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limitations, some permitted as-of-right and the rest listed as uses subject 
to conditional approval.158 It is a closed universe.159 

Euclidean ·zoning guided the expansion of our cities through much of 
the twentieth century.160 While the automobile and cheap gasoline are the 
technological and economic parents of suburbia, Euclidean zoning is 
suburbia's legal progenitor. Much early redevelopment followed these 
Euclidean patterns, separating uses, replacing dense mixed-use 
development patterns in urban neighborhoods wit~ uses segregated by 
zone. Where this crisp geographic separation of uses prevails, Justice 
O'Connor's _proposal to allow condemnation for land "use by the public" 
could conceivably function; we would arguably know at the time of 
exercise of eminent domain whether the condemnation would provide a 
permissible use such as a park, a movie theater, or a skating rink. 

The unraveling of the dissent's logic begins with the concept of 
"mixed use." In the late 1960s, architects, urban planners, and developers 
began to rethink the development patterns161 created by traditional 
Euclidean zoning.162 These practitioners rejected the use-segregated, 
monolithic developments of the decades before, and hoped to replicate 
the development patterns of older cities.163 They focused on the 
desirability of mixing uses to create social and economic synergies.164 The 
reaction evolved slowly, and included the "new town" concept, and by 

158. SALSICH & TRYNIECKI, supra note 157,, at 37,7. Specific~ly, the underlying zoning 
document maps the zone, and, significantly, provides that within the zone, the primary use is 
"permitted." Permitted uses are allowed anywhere in the zone as-of-right, without discretionary 
approval by a planning commission or zoning administrator. The permitted use must still comply 
with applicable building codes. A few other uses may be allowed as "conditional uses," subject to 
the complete discretion of a commission or zoning officer. Conditional uses are intended to be 
allowed only in some specific locations, under some conditions, as specified in a zoning 
ordinance special-use permit section. Id. at 225. For example, a single-family dwelling zone 
(typically "R-1"), id at 159, designates houses as permitted uses, that are permitted as-of-right. 
Conditional uses, desired perhaps but only in certain locations, could include schools, small 
neighborhood-serving stores, and perhaps group homes. 

159. Of course, even in such a traditional zone, the true fate of land might be subject to 
some uncertainty, because the land could be rezoned, or the zoning ordinance or redevelopment 
plans amended between condemnation and development. 

160. See SALSICH & TRYNIECKI, supra note 157, at 177 (explaining that while local 
governments were dissatisfied with the rigidity of Euclidean zoning in the post-World War II 
era, they preserved zoning for the most part and added flexibility through regulation). 

161. See JACOBS, GREAT AMERICANCmES, supranote-S3 and accompanying text. 
162. See supra notes 156-160 and accompanying text. 
163. See Todd W. Bressi, PJanning the American Dream, in PETER KATZ, THE NEW 

URBANISM: TOWARD AN ARCHITECTURE OF COMMUNITY XXV, xxv (1994) (calling the New 
Urbanist movement "a rediscovery of [the] planning and architectural traditions" of early urban 
development in communities such as Boston's Back Bay and Seattle's Capitol Hill). 

164. Id at xxx-xxxv (outlining the design features of a N~w Urbanist city, such as 
neighborhoods that accommodate a variety of activities from living to shopping to working). 

HeinOnline -- 34 Ecology L.Q. 35 2007 



36 ECOLOGY LAW QUARTERLY [Vol. 34:1 

the 1990s, the "New Urbanist" movement.165 These advocates for change 
believed housing types should be intermixed, and housing should be 
commingled with supportive retail and commercial uses,166 as well as 
appropriate types of heavy commercial or light industrial uses, to bring 
jobs close to housing.167 This mixed-use framework makes it difficult to 
apply Justice O'Connor's test because a current parcel will likely be 
redeveloped in more than one type of use. 

New versions of mixed use render the application of Justice 
O'Connor's approach ever more difficult, if not impossible. Planners and 
attorneys developed new regulatory approaches to implement these 
mixed-use concepts. The Planned Unit Development168 overlay and the 
Specific Plan169 supplanted traditional single-use zones, especially in 
urban centers.170 These concepts freed private developers to mix uses 
more intensely than ever and also to invent new land uses that defied the 
traditional Euclidean categories. Since the early 1990s this trend has 
accelerated such that most urban center development is mixed-use or 
new-use.171 In a quiet land use revolution, many Americans now live, 
recreate, and work in these new mixed-use or new-use environments. 
Readers may recognize these examples in their own communities: 

• A structure with a public indoor plaza, a food court, and an arcade 
with shops. 

• A single structure that includes a public ·plaza combined with the 
lobby to a hotel tower and the lobby of a residential multi-family 
tower. Restaurants inside the building are open to the public and 
provide food service to the hotel and take-out service to the 

165. KATZ, THE NEW URBANISM, supra note 163, at ix (recalling that New Urbanism began 
in 1991 when mainstream periodicals, such as The Atlantic, Travel & Leisure, and People, began 
featuring stories on the movement). 

166. Bressi, supra note-163, at xxx. See generally CONGRESS FOR THE NEW URBANISM, 
CHARTER OF THE NEW URBA~ISM 79-109 (Michael Leccese & Kathleen McCormick eds., 2000) 
(setting forth the vision of the Congress of New Urbanism for how urban centers and sprawling 
suburbs should be restored). 

167. Bressi, supra note 163, at xxxi (illustrating Peter Calthorpe's template for city design, 
which mixes commercial, office, and residential uses to make jobs, goods,. entertainment, and 
services easily accessible). 

168. See Salsich & Tryniecki, supra note 157, at 178-79. 
169. See, e.g., DANIEL J. CURTIN, JR. & CECILY T. TALBERT, CALIFORNIA LAND USE AND 

PLANNING LAW 37 (25th ed. 2005) ( citing CAL. GOV'T CODE §§ 65450, 65455, ·65867.5). 
170. See SA~ICH & TRYNIECKJ, supra note 157, at 178 (describing Planned Unit 

Development as "encouraging flexibility" because it allows a developer to mix uses within one 
small tract and. deviate from the density requirements usually imposed under the zoning 
scheme); CURTIN & TALBERT, supra note 169, at 37 (providing that in California, the specific 
plan is a tool .used to implement the general plan for a particular geographic area). 

171. Jesse C. Smith, Vitalizing Urban Property, URB. LAND, July 2005, at 50, 50 (noting that 
most _city development is mixed use and citing as the newest trends, the union of entertainment 
and recreation, public transit with housing and retail, and waterfront projects). 
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residential tower. Gym, massage, and day care are shared by the 
hotel and residential users, and are open to the public. 

• An older, derelict shopping center redeveloped into a mixed-use 
development (a process called "refill"172

) that includes public 
spaces at ground level, ·on parking podiums, on the mezzanine, and 
on rooftops, some landscaped. ·New buildings contain shops, 
community meeting rooms, a movie theater, and an all-purpose 
theater available for rent for civic uses, all on ground level. Shops 
are on the mezzanine, and housing above. All uses share the 
parking. 

• A renovation of an old warehouse into a project with ground-floor 
restaurants, retail on the first and second levels, low- and very-low
income units on the third floor, and a fourth floor of "loft" 
live/work residences and penthouse apartments. .. 

• A new shopping center with a ce.ntral spine, partially indoor and 
partially outdoor, that is developed as a central park, anchored at 
one end by a department store and at the other by .structure that 
contains ground floor retail and restaurants, and an entry foyer for 
a second-floor public library173 and city hall. Structured parking 
serves all the uses. • 

• A struct:ure containing, in one undivided space, a series of small 
open shops, a restaurant, and a police station. 

• A single structure containing offices, shops, and a public school. 

37 

Such mixed-use developments are no longer the exception; they are 
sprouting everywhere-in the center city, suburbia, in "edge cities," in 
large cities and smallet cities. The public enjoys these models and they 
consequently become prominent economic success stories.174 And for that 
same reason, redevelopment and public-private development aimed at 
revitalization of distressed areas looks to these models as well. 

A perusal of. this list both asks and answers. the obvious question 
raised with respect to the distinctions drawn by Justice O'Connor's 
approach: How, in this new land use world, can one find the bright line 
dividing the prohibited use of eminent domain exercised for development. 
of private uses from the permitted use of eminent domain for 
redevelopment of public uses? The answer is that one cannot. This new 
approach to mixed-use rejects bright-line distinctions between land uses, 

172. Refill, also known as infill, aims to redevelop existing buildings and communities rather 
than build new ones. See Robert Puentes, First Suburbs in the Northeast and Midwest: Assets, 
Challenges, and Opportunities, 29 :FORDHAM URB. L.J. 1469, 1480-81 (2001-02) (advocating for 
local government policy that encourages the rehabilitation of communities through refill). 

173. Libraries are increasingly combined with private uses. See, .e.g., Janny Scott, Stranger. 
than Fiction? Having P~ople Live oii Top of Branch Libraries, N.Y. TIMES, Nov.13, 2006, at Bl. 

174. See Smith, supra note 171, at 51 (giving San Francisco's Ferry Plaza Farmers Market as 
an example of a successful public-private redevelopment pi:oject). 
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opting instead for areas simultaneously used for living, working, 
shopping, and recreating. Mixed uses blur the distinction between public 
and private use because the very same land can be used for a public 
arcade, a city hall, and private residences. One cannot say that a given 
parcel to be condemned is fated for just one use. Justice O'Connor's 
definition of public use is unworkable in this context. 

The problems with Justice O'Connor's test are compounded by the 
large footprints required by modern public-private redevelopment uses. 
Eminent domain is a tool for land assembly employed largely because 
economically viable uses do not fit within antiquated ownership 
pattems.175 Agencies acquire on a parcel-by-parcel basis, and then 
assemble the parcels into larger parcels. Failed negotiation leads to 
condemnation~176 The boundaries of the condemned individual parcels 
are an historical artifact that bears little or no relationship to the 
"footprints" of the ultimate uses. Redevelopment aims to create a new 
use pattern that the prior parcelization would not support. Development 
footprints straddle portions of more than one condemned parcel as 
_properties are agglomerated to facilitate new uses. Even if uses in the 
ultimate development were separated in the horizontal plane and 
vertically uniform, one could not necessarily assign one parcel proposed 
for condemnation to one ultimate land use fate that could be 'then labeled 
public or private. 

But modern land uses are generally not separated horizontally, nor 
are they ver'tically uniform in their use. Public uses are intermingled with 
private uses in the same development, in the same building, and even the 
same space within a building.177 It becomes impossible to characterize a 
condemnation to acquire the space that includes shops, housing, a library 
and the city hall, or the space that includes a community theater, a sports 
club, a hotel and apartments. If one were to take the strictest view of 
Justice O'Connor's test and simply prohibit condemnation for parcels 
some portion of whi~h could eventually include the prohibited land use, 
the test is then too narrow, and would effectively outlaw an entire genre 
of urban development. At best, the dissents' bright-line definition of 
public use is no longer a line at all, but a muddle inapplicable to most 
new, mixed-use urban development situations. 

175. John Fee, Reforming Eminent Domain, in EMINENT DOMAIN USE AND ABUSE, supra 
note 35, at 125, 131 (arguing that eminent domain is sometimes essential to assembling the large 
parcels of land necessary to accommodate important public projects sucn as large retail, 
manufacturing, housing, and universities). 

176. See id. (identifying th·e holdout as a main obstacle to land assembly). 
177. See Bressi, supra note 163, at xxx-xxxv (detailing the attributes of New Urbanist 

mixed-use development). 
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B. 'Public Ownership": The Problematic Distinction 
between a Govemment Project and a Private. Project 

39 

The O'Connor dissent would also allow ,condemnation in aid. of all 
projects where the private property is transferred to "public ownership." 
Again, -the dissent gives us a short list ·of examples: "a road, a hospital, or 
a military base."178 These are uses the government has traditionally 
owned. Yet, however much Justice O'Connor would like to insure the 
separation of public and private ownership, however much she uses such 
distinctions as the lodestone of her argument, facts on the ground 
confound the distinction. Modern development mixes government and 
private ownership in arrangements that defeat any bright-line test. 
Governments now own land that supports private uses; private parties 
own land devoted to public use; and governments and private parties 
share elements of the fee interest in the same land.179 

The simplest and most common example is the long-term ground 
lease. Many clearly private uses ate b1,1ilt on land owned by the public and 
leased to the developer and subsequent user.180 For example, developers 
build many low-i,ncome apartments on land owned entirely by a 
governmental entity that leases the land to a developer; the developer 
then leases back the low-income units to a city housing authority. In other 
situ:;i.tions, a city may enter a long-term ground lease with a private 
company that contracts to develop an office building on the site. The 
term of the lease is substantially less than the useful life of the building, 
which will revert to the city when the ground lease expires. The private 
company builds the building to city specifications so that at the end of the 
lease, the city can locate city offices in the building. In each case the use is 
private (for now), but the government owns the underlying fee interest in 
the land. There exists no policy or doctrinal basis on which to distinguish, 
for purposes of the test articulated by the Keio dissents, whether this 
conglomeration is a "private" use or a "public" use. 

The increasing sophistication of the public-private relationship 
renders the public-private ownership distinction even more uncertain. 
During the last several decades, those engaged in the design of the 
institutions and instruments to carry out redevelopment and other public
private development partnerships have given much thought to .the 
respective capabilities of the public and private sectors. The private 
sector now understands government can bring to a development project 

178. Keio v. City of New London, 545 U.S. 469,497 (2005) (O'Connor, J., dissenting). 
1J9. See Fee, supra note 175, at 131 (noting that private ownership can often provide public 

services more efficiently than government-owned services). 
180. BEATTY Er AL., supra note 63, at 153. Ground leases are effective too~ in 

redevelopment because they reduce or eliminate developers' up front land costs and enable 
redevelopment agencies to maintain control over a project after completion. Id 
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city-wide and area-wide planning capability (and responsibility), 
institutional ability to involve the public in a credible planning effort, 181 

access to tax-free financing,182 land assembly capability,183 the ability to 
hold land with low or -no carrying cost, the ability to reduce regulatory 
risk through development agreements or other public-private contracts,184 

and certain tort immunities.185 

Likewise, government has come to appreciate that developers have 
capabilities that government does not share. These attributes include 
certain project or building-specific planning expertise, development, 
construction, leasing and sometimes maintenance expertise;186 relatively 
high tolerance for and understanding of market risk and interest rate 
risk;187 access tq private equity markets and lines of credit;188 institutional 
flexibility and responsiveness with respect to contractual relationships 
with other private entities;189 and the ability to segregate project funds 
free from the claim of other public needs. 190 

Public-private negotiations strive to determine the most efficient 
actors for each development function at each stage in the life of a project. 
Projects move through concept planning, development planning, zoning, 
subdivision, engineering, land acquisition, grading and utility installation, 

181. See generaJJy Nick Beermann, Legal Mechanisms. of Public-Private Pannerships: 
Promoting Economic Development or Benefiting Corporate Welfare?, 23 SEA111.E U. L. REV. 
175, 206-08 (1999) (discuss~ng generally the capacity of public-private partnerships to be 
legitimated through appropriate safeguards ensuring the public involvement). 

182. Theodore C. Taub & Katherine A. Castor, Public/Private Joint Ventures in 
Development and Redevelopment, ALI-ABA Course of Study Materials, Land Use Institute: 
Planning, Regulations, Litigation, Eminent Domain, and Compensation 1 (Aug. 1999). 

183. KOEBEL, supra note 27, at 8, 22 (explaining that government can help with land 
assembly, devel.opment subsidies, and regulatory incentives). 

184. Id at 8. 
185. Redevelopment corporations are often immune from tort liability because they act to 

carry out governmental functions. 57 AM. JUR. 2D Municipal, County, School, and State Tort 
Liability§§ 47-48 {2006). 

186. See MARY BETH .CORRIGAN ET AL., URB. LAND INST., TEN PRINCIPLES FOR 
SUCCESSF.UL PUBLic/PRIVATE PARTNERSHIPS 10 (2005) [hereinafter UL!'S TEN PRINCIPLES]. 

187. See MIKE E. MILES ET AL., URBAN LAND INST., REAL ESTATE DEVELOPMENT: 
PRINCIPLES AND PROCESS 36 (3d ed. 2000) (identifying private developers as "primary risk 
bearers," because they put up their own equity and sometimes also guarantee investors or 
lenders). Because local government i~ spending public money when it helps fund redevelopment 
projects, it remains accountable for the success or failure of the project. For· this reason, loca_l 
government.has become increasingly focused on the c~sts and benefits of financing revitalization 
projects. See id. at 282 (delineating costs and financing options public officials typical consider). 

188. Taub, supra note 181, at 1-2; see also MILES ET AL., supra no·te 187, at 71-75 
{discussing basic equity and debt markets) and 94-97 (addressing innovative finace options 
available to private developers such as opportunity funds, REITS, and commercial mortgage
backed securities). 

189. See lfLl'S TEN PRINCIPLES, supra note 186, at 7 (identifying, as an important step in 
the redevelopment process, the developer's research of the resources needed to complete the 
project, such as assessment of risk, potential deal structures, and potential investors). 

190. This is an advantage that the public sector often has diffi.cuity achieving when 
government funding is low and state or local monies are demanded elsewhere. 

HeinOnline -- 34 Ecology L.Q. 40 2007 

0 

0 

0 



0 

0 

0 

2007] LIVING IN THE PAST 41 

construction ("vertical development"); sale and leasing, and 
maintenance.191 For each stage for each project, public and private 
negotiators wrestle with defining the best allocation of the components of 
responsibility, defining, for each project component and stage, which 
entity directs it_, which pays for it, and which performs it. 

The result is embodied in a contractual relationship between the 
public and private entities, and transcends concepts that could be 
memorialized in a government plan or zoning ordinance.192 At that point 
it is much too simple to talk about "ownership" because the proverbial 
bundle of stfoks associated with land ownership has been deliberately 
broken apart and replaced with a pattern of contractual responsibilities 
that allocates to the respective public and private parties the specific 
elements of assembly, clearance, construction, maintenance, and control 
they are best equipped to perform for the subject development. 

For example, a typical mixed-use development might be planned and 
conceived by a city, built by a developer, and transferred to a 
homeowners association which must allow public use pursuant to permit 
conditions and adopted covenants, conditions, and restrictions. A large 
redevelopment project might involve city ownership of part of the 
property and private ownership of the rest. The city might have acquired 
the l~d long ago, holding it free of debt with low carrying costs. If so, the 
city might agree, for valuable consideration reflected elsewhere in the 
deal, to acquire the private property and hold it until the market is ready 
to absorb the planned uses. 

A second, more complex example presents a situation repeated in 
various forms in larger public-private urban land use arrangements. After 
a public selection process, a city enters into a contract with a large 
developer that will serve as master developer of an area. The city owns 
the land and creates the master plan and zoning plan. The developer pays 
for the subdivision planning and engineering. The developer and city 
jointly hold public forums and jointly staff a public advisory board 
selected by the city, the expenses of which are paid by the developer as 
predevelopment cost. The developer advances the funds for and builds 
the major or "packbone" infrastructure. The city floats bonds and buys 
the infrastructure from the developer. The city holds the land until ready 
for sale to the developer. The developer takes and owns the land.·on 
which it builds a hospital, a stadium, and a public school. The developer 
sells the hospital, keeps the stadium, and the school is "leased back to the 
city. The city retains the land under multi-family, mixed-income rental 

191. For visuals of the predevelopment and development processes, see two flow charts 
provided in ULl'S TEN PRINCIPLES, supra note 186, at 4 & 5. 

192. See id at 4. For more on development agreements and how cities are using them to 
increase the public's return on their investment in redevelopment, see MILES ET AL., supra note 
187, at 283 fig.14-6. 
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housing, which the developer builds and turns over to the city ownership 
of the low-income units. The developer maintains and manages the 
housing pursuant to a contract with the housing agency. 

, These complex relationships are the rule, not the exception. 
Condemned parcels underlie these projects in random ways, fated for a 
variety of uses in the final development. Which condemnation is to 
acquire a project for "public ownership"? The O'Connor opinion 
complains that the majority approach would "wash out any distinction 
between private and public use of property."193 Evolution of the land use 
model has already erased the distinction. 

Finally, the test proposed by the dissents would incentivize evasion 
through simple manipulation of the nature of the public-private 
arrangement. Consider the Keio facts. The dissents emphasized that the 
parcel contaimng petitioners' homes was designated in the 
redevelopment plan not for a classic public use such as the park itself, but 
for "park support" -commercial, parking and retail uses not owned by 
the government or necessarily open to the public.194 In the face of the 
bright-line test as proposed by the dissents, the public entity could readily 
have placed those parcels inside the park rather than in "park support," 
leaving it to an implementation phase to sort out what land -was actually 
designated for open space and what for park support. In fact, many urban 
parks now integrate these support uses into the. park itself. The park 
support uses could be operated ~der a lease or concession on parkland 
retained by the city (as happens frequently in the National Park 
System).195 

IV. GRAPPLING WITH THE DISSENT'S PROPOSED TEST OF "AFFIRMATIVE HARM ON 
SOCIETY" 

Justice O'Connor then addresses what she calls a third category of 
condemnation. She begins with a strange admission. 

But "public ownership" and "use-by-the-public" are sometimes too 
constricting and impractical ways to define the scope of the Public. 
Use Clause. Thus we have allowed that, in certain circumstances and 
to meet certain exigencies, takings that serve a public purpose also 
satisfy the Constitution even if the property is destined for subsequent 
private use.196 

193. Keio v. City of New London, 545 U.S. 469,494 (2005) (O'Connor, J., dissenting). 
194. Id. at 495. 
195. See, e.g., George Cameron Coggins &, Robert L. Glicksman, The National Park 

System: Concessions Law and Policy in the National Park System, 14 DENY. U. L. REV. 729, 729 
{1997) (discussing the National Park Service's contracting with private concessionaires for "food, 
lodging, transportation, recreation, and other services" for national park visitors). 

196. Keio, 545 U.S. at 498 (O'Connor, J., dissenting). 
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Her reference addresses the Supreme Court's two prior pronouncements 
-on redevelopment, neither of which involved "public ownership" or "use
by-the-public." Berman v. Parke.rm upheld the use of eminent domain as 
part of redevelopment in -the District of Columbia, and Hawaii Housing 
Authority v. Midkiff-98 validated the use of condemnation to undo the 
Hawaiian feudal oligarchy through land redistribution. Justice Douglas' 
holding and reasoning in Berman espoused a positive view of the 
redevelopment. Infused with the affirmative approach to government 
dominant in the decades after the New Deal, Justice Douglas supported 
condemnation of the plaintiffs department store in a blighted area of 
Washington, D.C., even though the store itself, as is the case with the 
Keio and Dery homes, was in good repair and a commercial success. The 
Berman opinion explicitly approves the condemnation of the store for 
subsequent sale to a private developer. Midkiff, written by Justice 
O'Connor herself, cites Berman as its primary authority, restates 
positively the goals of Hawaii's legislature, and defers to its legislative 
fact-finding. 

This third category to which Justice O'Connor refers in Keio, of 
course, is economic redevelopment, the concept Berman firmly endorsed 
as a tool to revitalize America's urban landscape. But Justice O'Connor 
then extracts a rule that limits both Berman and her own prior opinion in 
Midkiff to what she now construes as their facts: "In both those cases, the 
extraordinary, pre-condemnation_ use of the targeted property inflicted 
affirmative harm on society-in Berman through blight resulting from 
extreme poverty and in Midkiff through oligopoly resulting from extreme 
wealth. "199 

Justice O'Connor would thus limit the use of condemnation in aid of 
redevelopment to situations where the existing use inflicts an "affirmative 
harm on society."200 She fails, however, to articulate a legal basis on which 
to distinguish Midkiff and Berman. Further, the situation in New London 
more than meets her proposed test of "affirmative harm on society." 

A. In Keio., Justice O'Connor Effectively Overturned 
Her Midkiff Decision 

It is a testimony to the complexities of the human mind that Justice 
O'Connor should join Justices Rehnquist and Scalia in Keio, and even 
more strange that she pens the· dissent herself. After all, she herselfis the 

197. 348 U.S. 26, 35-36 (1954). 
198. 467 U.S. 229, 245 (1984). 
199. Keio v. City of New London, 545 U.S. 469,500 (2005) (O'Connor, J., dissenting). 
200. Id. 
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author of Midkift;01 and a reading of that case leaves one startled at her 
dissent in Keio. 

Thirty years after Berman, Justice O'Connor used the Berman 
reasoning and holding to uphold the Hawaii condemnations at issue in 
Midkiff. Considering Berman the authoritative source for the law, she 
explained then that "[t]he 'public use' requirement is thus coterminous 
with the scope of a sovereign's police powers,"202 In Keio, O'Connor 
backtracks on her Midkiff decision. She avoids overturning her own prior 
holding by characterizing her former equation of the police power and 
public use as dicta, caliing it "errant language" and "unnecessary for the 
specific holding. "203 Yet the two decisions directly and irreconcilably 
oppose each other. 

The Midkiff decision she describes in 2005 is not the same Midkiff 
she wrote in 1984. A reader of her Keio dissent would not recognize the 
actual text of Midkiff. In Keio, her "harm on society?' test discussed 
above includes a requirement that "each taking directly achieve[] a public 
benefit, "204 a test reinforced by her judicial gloss on the facts which gives 
virtually no deference to legislative intent. In Midkiff she takes the 
opposite approach: 

Of course, this Act, like any other, may not be successful in achieving 
its intended goals. But "whether in fact the provision will accomplish 
its objectives is not the question: the [constitutional requirement] is 
satisfied if . . . the . . . [state] Legislature rationally could have 
believed that the [Act] would promote its objective." When the 
legislature's purpose is legitimate and_ its means are not irrational, our 
cases make clear that empirical debates over the wisdom of takings
no less than debates over the wisdom of other kinds of socioeconomic 
legislation-are not to be carried out in the federal courts.205 

Justice O'Connor states in the very first words o_f her Keio dissent that 
the "bedrock" of Fifth Amendment jurisprudence assures that 
government cannot condemn the property of A to give it to )3.206 She then 
advocates that the judiciary must adopt a line so bright that it destroys all 
economic development takings in order to protect against abusive 
exercise of this power. Yet, on this issue, one cannot distinguish between 
her opmion in Midkiff and the majority opinion in Keio. Justice 
O'Connor states in Midkiff. 

To be sure, the Court's cases have repeatedly stated that "one 
person's property may not be taken for the benefit of another private 

201. Haw. Hous. Auth. v. Midkiff, 467 U.S. 229 (1984). 
202. Id at 240. 
203. Keio, 545 U.S. at 501 (O'Connor, J., dissenting). 
204. Id at 500; 
205. Midkiff, 467 U.S. at 242-43 (citations omitted). 
206. Keio v. City of New London, 545 U.S. 469, 500 {2005) (O'Connor, J., dissenting). 
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person without a justifying public purpose, even though compensation 
be paid." ... But where the exercise of the eminent domain power is 
rationally related to a conceivable public purpose, the Court has 
never held a compensated.taking to be proscribed ·by the Public Use 
Clause. See Berman v. Parker .... 

The mere fact that property taken outright by eminent domain is 
transferred in the first instance to private beneficiaries does not 
condemn that taking as having only a private purpose. The Court long 
ago rejected any literal requirement that condemned property be put 
into use for the general public .. "It is not essential that the entire 
community, nor even any considerable portion, ... directly enjoy or 
participate in any improvement in order [for it] to constitute a public 
use." "[W]hat in its immediate aspect [is] only a private transaction 
may ... be raised by its class or character to a public affair. "207 

45 

Thus, despite the Justice O'Connor's effort in Keio to narrow rather than 
overrule Midkiff, she affords irreconcilably different levels of deference 
to legislative decisions in the two decisions. Her Keio dissent, if adopted, 
would sub silencio amount to a reversal of Midkiff. 

Justice O'Connor reverses another key el~ment of Berman and 
Midkiff that is even more central to the entire redev~lopment effort-the 
approval of area-wide determinations of blight. She takes the position 
that a finding of blight for an area is not sufficient; the use on each parcel 
proposed for condemnation must itself inflict an "affirmative harm on 
society" and its taking must be necessary to remedy the harm. 

O'Connor's discussion at first appears to go the other way on this 
issue. Discussing Berman, she states that Mr. Berman's department stor~ 
was not itself blighted, noting that the court elected not to second-guess 
the redevelopment agency's decision "to treat the neighborhood as a 
whole rather than lot-by-lot."208 She avoids any direct pronouncement on 
the subject, a fact by itself significant since, in her care not to directly 
overrule Berman and Midkiff, she is otherwise careful to delineate the 
extent to which she takes on these opinions. For example, her dissent 
specifically addresses language in those cases that asserts the power to 
take for public use is "coterminous" with the police power, labeling those 
words as "errant language" and dicta that should be ignored.209 Yet 
nowhere does she address with similar directness the area-wide blight 
determination she admits is directly approved in Berman. By negative 

207. Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 241, 243-44 (quoting Thompson v. Consol. 
Gas Corp., 300 U.S. 55, 80 {1937), Rindge Co. v. Los Angeles, 262 U.S. 700, 707 (1923), and 
Block v. Hirsh, 256 U.S. 135,155 (1921)) (citations omitted). 

208. Keio, 545 U.S. at 499 (O'Connor, J., dissenting). 
209. Id at 501. 
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inference, it might seem that she does not want to limit Berman in that 
respect. 

But that is not O'Connor's intent, and it show~ from her language. 
After limiting Berman and Midkiff to situations involving takings to 
eliminate affirmative harm to society, she states: "Because each taking 
directly achieved a public benefit, it did not matter that the property was 
turned over to private use."210 Her italicized "directly" must have some 
significance. Does it mean to create some general requirement of 
closeness between action and result, perhaps the application of a new 
requirement for some nexus between the condemnation and the 
elimination of harm? Justice O'Connor clarifies her intent in the next 
sentences. 

New London does not claim that Susette Kelo's and WilheJmina 
Dery's well-maintained homes are the source of any social harm. 
Indeed, it could not so claim without adopting the absurd argument 
that any single-family home that might be razed to make way for an 
apartment building, or any church that might be replaced with a retail 
store, or any small ·business that might be more lucrative if it were 
instead part of a national franchise, is inherently harmful to society 
and thus within the government's power to condemn.211

• 

But that is exactly what happened in Berman and what can happen 
whenever an agency makes an area-wide finding of economic decline, 
distress, or blight as a prelude to instituting area planning. It appears that 
Justice O'Connor would overrule Berman and require a parcel-by-parcel 
determination of "harm" or blight; a result clear from the text, if bizarre 
in light of the fact that she herself wrote Midkiff. 

This requirement of individualized blight determination would 
hinder contemporary redevelopment more than any aspect of the 
opinion. Many states require a finding of blight prior to establishment of 
.a redevelopment area.212 None requires that the finding be individualized 
to each parcel because market failure and economic blight -are area 
concepts. The market does not fail parcel by parcel. A viable use may 
exist inside of a blighted area, but still present an obstacle to the 

210. Id at 500. 
211. Id at 500--01. 
212. See, e.g., CAL HEALTII & SAFETY CODE §§ 33030-33037 (West 2006); CONN. GEN. 

STAT. §§ 8-125(b), 8-127 (West 2006); Maritime Ventures, LLC v. City of Norwalk, 894 A.2d 
946, 959 (Conn. 2006) (outlining Connecticut's redevelopment planning program and noting that 
it requires a redevelopment agency to make a finding of blight when adopting a redevelopment 
plan); FLA. STAT. ANN. § 163.355 (West 2006) (requiring, before the exercise of its community 
redevelopment powers which iqcludes eminent domain, the adoption of a resolution finding that 
an area is blighted or that there is a shortage of low- or moderate-income housing); Rukab v. 
City of Jacksonville Beach, 811 So. 2d 727, 731 (Fla. Dist. Ct. App. 2002) (stating that the 
plaintiffs' rights under the Florida Constitution would be violated if a finding of blight was not 
made to justify the talcing of their land).. 
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parcelization and development necessary to transform an area and insure 
its successful redevelopment. 

B. The Situation in New London Meets the Test of 
"Affirmative Harm" 

Even if O'Connor's "affirmative harm" requirement were valid, the 
facts in New London would satisfy the test. She sketches out her 
definition of "affirmative harm on society" in her ·discussion of Berman 
and Midkiff. O'Connor characterizes those opinions as permitting 
condemnation only to eliminate an "extraordinary" pre-condemnation 
use-"extraordinary"213 being something on the order of the horrible 
slums ("extreme poverty") referenced in Berman ··and the aristocracy 
referenced in Midkiff ("resulting from extreme wealth").214 After 
articulating the test, she falls silent on the facts at hand. Given her 
proposed decision adverse to New London, presumably she believes the 
situation there would not pass the test of affirmative harm. 

But the Keio facts do pass the test, such as it is. The facts in Keio are 
similar to the facts in Berman, and in other severe cases of market failure 
that have given rise to appropriate uses of eminent domain for 
redevelopment. It is worth retelling the Keio story, _not as it was recited 
by the Court (either the majority or dissents), but from the perspective of 
modern redevelopment. The facts in Keio constitute the elements that 
typically lead to exercise of the .redevelopment power in states where a 
finding of "blight" is required. A potentially attractive waterfront 
location suffers long-standing stagnation; no market exists for uses in the 
area, banks will not lend, and developers will not redevelop. The human 
cost in the area is high: existing businesses have fallen into patterns of 
substandard performance due to lack of customers and inability to 
finance purchase of machinery, make building repairs, or undergo 
improvements. Houses are abandoned and apartment buildings stand half 
empty. 

This is the situation that prevailed in New London. The city did not 
make a formal determination that Fort Trumbull was blighted because 
Connecticut's redevelopment law did not require such a finding before an 
eminent domain condemnation, but the situation more than met the usual 
blight standard.215 The record-but not the opinions-states that the New 

213. Keio v. City of New London, 545 U.S. 469,500 (2005) (O'Connor, J., dissenting). 
214. Id 
215. New London exercised its eminent domain powers pursuant to a Connecticut 

development statute that does not contain a blight standard. See Brief of the State of 
Connecticut as Amicus Curiae in Support of the Respondents at 1, Kela v. City of New London, 
545 U.S. 469 (2005) (No. 04-108) (citing CONN. GEN. STAT. ANN. § 8-186 (West 2002)). 
However, Connecticut law empowers municipalities to define "blight" pursuant to local 
ordinance. CONN. GEN. STAT. ANN.§ 7-148(7)(xv) (West 2007). Blight "factors" commonly used 
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London redevelopment area suffered from an astonishing 82 percent 
vacancy rate for nonresidential structures.216 Sixty-six percent of these 
structures were in fair or poor condition.217 In these types of situations 
residents are unemployed or must travel long distances outside the area 
to find work, and the area is not safe. In sum, the unassisted market failed 
to function in New London. 

Redevelopment attacks the problem of economic stagnation by 
developing an area-wide plan, and then catalyzing revitalization through 
public improvements that set the scene for pioneering private 
development. These early public improvement projects ensure strategic 
investment of scarce public funds. Early infrastructure often focuses on 
parks and new attractive streets that serve as on-the-ground evidence to 
lenders and developers of the potential for change in the area.218 The 
private investment stategy requires locat~g a developer sufficiently 
motivated-often for e~trinsic reasons-to risk funds in an area that has 
not previously supported successful enterprise. The agency often builds 
upon pioneer project proponents who have alre;:idy demonstrated an 
interest in the· area or own an interest in projects underway in the area, 
seeking private development that will provide quality jobs, attract 
secondary beneficial uses, and promote the renewed visibility of the 
subject area.219 

New London followed this typical and rational pattern: it focused 
first on developing a plan, and then on funding a park as catalytic 
infrastructure. The city. then selected a research facility, Pfizer, already 
interested in the area as a pioneer private project to provide jobs and 
visible growth. 

The Keio opinions tell a different story, one that underemphasizes 
the important transitions, nuances, and context of modern 
redevelopment. The maj9rity opinion limits itself to a recital 
( characteristically somewhat brief and bland) of the facts leading to 

by Connecticut communities include vacancy, threat to public health, fire .hazard, criminal or 
illegal activitie_s, or depreciation of neighborhood property values. Kevin E. McCarthy, Office of 
Legislative Research, Municipal Blight Ordinances (Oct. 23, 2003), available at 
http://www.cga.~t.gov/2003/olrdata/pd/rpt/2003-R-0771.htm ( summarizing blight ordinances for 
the communities of Farmington, Middletown, and Stamford). 

216. Brief of the Respondents at 3, Kelo v. City of New London, 545 U.S. 469 (2005) (No. 
04-108). 

217. Id 
218. See PATRICIA L. KIRK, URB. LAND INST., REBUILDING THE NATION'S URBAN 

FOUNDATION, Jan./Feb. 2006, available at http://www:uli.org/AM/ 
Template.cfm?Section=Search&template=/CM/HTMI...Display.cfm&ContentID=64779 {explaining 
that because federal funding in redevelopment has dropped significantly, states and local 
government must ensure that ·early infrastructure is leveraged to encourage private investment 
in the area). 

219. See MILES ET AL., supra note 187, at 132 (explaining that beginning around the tum of 
the twentieth century, local government viewed development as a way to revitalize downtowns). 
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redevelopment, and describes a city designated by a state agency as 
"distressed" after decades of economic decline.220 Justice Stevens neither 
mentions nor explains the significance of the high vacancy rate. The 
dissenting Justices fail -to acknowledge these conditions at all. The 
truncated factual recitation in Justice O'Connor's opinion begins with the 
petitioners and skips directly to the Pfizer development.221 She does not 
mention the economic decay, unemployment, or population loss. Her 
only citation to the underlying purpose of redevelopment is in a brief 
·clause on the mission -0f the New London Development Corporation.222 

She selects as her only mention of the redevelopment plan a quote that 
describes the redeyelopment as designed to "complement the facility that 
Pfizer was planning to build,"223 a statement that probably turns the order 
of events on its head. Justice Thomas recites a brief and politically 
charged version. He characterizes the entire New London effort as 
merely "a costly urban-renewal project whose stated purpose is a vague 
promise of new jobs and increased tax revenue, but which is also 
suspiciously agreeable to the Pfizer Corporation."224 

These omissions and mischaracterizations reveal the panorama of 
the dissenters' ideological prejudices and misunderstanding of 
redevelopment. In light of these opinions, it is especially unfortunate that 
the majority failed to make the case for redevelopment. 

C. A Private Rights Orthodoxy Drives the Dissenters' Detennined 
Ignorance of Governmental Purpose 

A careful study of the Keio dissents yields no information for the 
uninformed reader of the goals and processes of redevelopment, the 
procedural protections developed over the last three decades, or even of 
the supporting facts in the case. In a world-view fixed on the property 
rights of individuals, the intention of the regulating government program 
holds no interest or, for that matter, relevance. The two dissents look at 
the redevelopment world from the bottom up, from the eyes of the 
landowner. These Justices believe that their only obligation, as guardians 
of the constitutional rights of the property owner, is to ask and answer 
what this all this means for the condemnee. Once a need becomes a 
"right," such as the dissents' creation of Susette Kelo's right to 'be free 
from the exercise of eminent domain in this case, then there is no point to 

220. Keio v. City of New London, 545 U.S. 469,473 (2005). 
221. Id at 495 (O'Connor, J., dissenting). 
222. Id 
223. Id As discussed supra text accompanying note 219, working with a pioneer developer 

early in project formation is desirable. 
224. Id at 506 (Thomas, J., dissenting). 
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discussing whether her need should be accommodated, and no need to 
balance her needs against others' needs, individual or collective. 

We have seen this approach before .from some of these dissenting 
Justices. An early version emerges in Justice Rehnquist's dissent from the 
majority opinion in Penn Central Transportation Co. v. City of New 
York.225 Penn Central involved a challenge to the application of New 
York City's historic preservation law.226 The majority, in an opinion 
written by Justice Brennan, upheld the scheme and its application.227 

Brennan commenced with a complete review of historic preservation laws 
in the fifty states and 500 municipalities. He then described the derivation 
and details' of the New York City legislation, turning to the individual 
plaintiff's interests much later in the opinion. Finally he evaluated the 
plaintifrs individual interests against the larger interests of the 
community as expressed in the legislation and its history.228 

In contrast to the majority, Justice R.ehnquist's Penn Central dissent 
took the bottom-up approach that O'Connor took in Keio. He began his 
opinion charging that the city had "singled out" the plaintiff's building, 
creating a substantial Gost \Yith ''little or no offsetting benefit."229 He 
contended that the ordinance unfairly targeted the plaintiff, and he 
emphasized the plaintiff's application costs. 230 His dissent omits discussion 
of historic preservation goals or approaches, or the New York City 
ordinance. This classic bottom-up view of the world reemerged three 
decades iater in the Keio dissents, one of which Justice Rehnquist joined. 

This decision to ignore the applicable governmental program is not 
an artifact of the internal logic of ·drafting a dissent. Justice Scalia takes 
the same approach in Nollan v. California Coastal Commissiod-31 where 
he is joined in the majority by Justices Rehnquist, White, Powell, and 
O'Connor. This majority upholds a homeowner's challenge to a condition 
to a permit ( an "exaction") for substantial enlargement of his house on 
the beach. As. in Justice Rehnquist's Penn Central dissent, the Nollan 
opinion starts with the plaintiff, continues with a recitation of his travails 
with the Coastal Commission, and then moves directly into its analysis of 
the legal flaws in the Gommission's case. The opinion omits discussion of 
the pattern of overdevelopment of the California coast or the 
privatization of the coast that prevents the public from accessing visible 
beaches. Nor does the opinion discuss the popular concern which led to 
the passing of the California Coastal Initiative in 1972, or even the 

225. 438 U.S. 104 (1978). 
226. Id at 108-09. 
227. Id at 107, 138. 
228. Id at 136-38. 
229. Id at 1.38 (Rehnquist, J., dissenting). 
230. Id at 138-39. 
231. 483 U.S. 825 (1987). 
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operative statute, the Coastal Act,232 passed by the state legislature 
because of the citizen initiative. 

Most significantly, the Nollan .opinion omits treatment of the nature 
of public access and the state policies acknowledging the importance

1
of 

acc.ess both to the beach ("vertical access") and along the beach ("lateral 
access"). The opinion ignores California's considered and publicly 
debated public access policy, which culminated in legislation stating that 
both vertical and lateral access were major goals of the state and 
conditioning development on implementation of the two types of 
access.233 

As is the case witp. the Keio dissents, the logic of the opinion in 
Nollan rests on an inaccurate construct of the facts. Justice Scalia posits 
that the purpose of the exaction ·was simply "psychological" access 
whereby those driving along the coast could see the ocean, a strange form 
of vertical access.234 He then contrasts this avowed purpose with the 
actual exaction of lateral access along the Nollan's beachfront, and finds 
missing the now famous concept of "nexus. "235 Had the Coastal 
Commission exacted a condition relating to the alleged regulatory goal of 
this visual vertical access, such as a public viewing spot on the Nollan 
property so people off the beach could look at it, then the exaction would 
h~ve passed.his nexus test. But the exaction of access along the beach had 
nothing to do with this avowed purpose to view the beach from afar, and 
thus fails his test.236 

This approach absurdly fragments the unified concept of "public 
access." Public access exactions create an opportunity for the public to 
enjoy the coast. Vertical and lateral access together comprise the 
program of public access. Getting to the beach is. of little use if one 
cannot walk along the beach, and the ability to walk along the beach is of 
little value if one cannot get to and from it. California coastal law and 
commentary clarifies that a successful public access program contains 
both vertical and lateral access in an appropriate configuration.237 Each 

232. For a detailed discussion on the citizen movement, see William J. Duddleson, How the 
Citizens1 of California Secured Their Coastal Management Program, in PROTECTING TIIB 
GOLDEN SHORE: LESSONS FROM THE CALIFORNIA COASTAL COMMISSIONS 3, 48 (Robert G. 
Healy ed. 1978); see also California Coastal Act, CAL. PUB. RES. CODE §§ 30000-30900 (West 
2006). 

233. California Coastal Act, CAL. PuB. RES. CODE§ 30001.S(c); see also CAL. CONST. art. 
10, § 4 (amending state constitution to forbid property owners from preventing public access to 
the shorelines). 

234. Nollan v. Cal. Coastal Comm'n, 483 U.S. 825, 835 (1987). 
235. Id at 835-37. 
236. Id at 836. See Fenster, "Regulating Land Use in a Constitutionai Shadow: The 

Institutional Contexts of Exactions." 58 Hastings Law Journal 729 (2007) (containing an 
excellent analsis of Nollan and its treatment in practice and by the judiciary.) 

237. See CAL. PUB. REs. CODE.§ 3oi12(a) (West 2006) (requiring public access from the 
nearest road to the ocean (vertical access) and along the shoreline {lateral access)). 
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coastal -property owner dedicates the access that makes sense given the 
property's location. The Nollan's location near two developed access 
points rendered vertical access unnecessary, but required lateral access. 

The benefits of a successful dedication program inure at least as 
much to the affected property owners as to the general public. Coastal 
landowners enjoy the beach not just by looking at it or walking the short 
stretch of their private ownership, then turning around and walking back 
inside their home; they walk along the beach across the property owned 
by others and may in fact do a loop, walking along the beach, then via 
vertical public access to a public road atop a bluff, then down the road, 
back to the beach, and across more private dedications to their property. 
This pattern of reciprocal burdens and benefits occurs in every modern 
subdivision, coastal or not, in the form of sidewalks, made possible by 
dedication by each parcel owner ( or by the precursor owner or 
developer). The stroll across beachfront dedications constitutes the 
coastal analogue of the proverbial walk around the block. 

For Justice Scalia, however, the beach access program, its history, its 
implementation, and 'its procedure must give way before his construct of 
the rights of the landowner. He eschews recitation of the public's needs 
and corresponding governmental solutions as lcigi~ally unnecessary to the 
opinion. They are also inconvenient to the argument. Successful iteration 
of Justice Scalia's legal construct requires a gloss on the facts to support 
the concept, a charac.terization obtainable only through the omission of a 
true description of the regulatory or land use environment, and a 
misstatement of the underlying governmental purpose. 

Similarly, in Keio, the dissents had to· blind themselves to the 
economic ills, the reality of the program designed to address the ills, and 
the safeguards developed to protect landowners in the last four 
decades.238 In No/Jan, this intellectual casuistry ga,rnered a majority. In 
Keio, it almost succeeded, and the view may yet prevail in state courts or 
legislation. 

V. THE PROBLEMATIC DISTINCTION BETWEEN PUBLIC AND PRIVATE GAIN 

The Keio Court's misperceptions of the i;i.ature of modern 
redevelopment goes beyond the dissents' confusion over use, ownership, 
and blight. The majority ·opinion, the concurrence, and the dissents share 

238. This determination to ignore underlying social policy is in stark contrast to Justice 
O'Connor's approach in Midkiff. The structure of Midkiff resembles Brennan's majority opinion 
in Penn Central, more than the typical landowner rights opinion such as Justice Rehnquist's 
dissent in Penn Centraland·JusticeScalia's opinion in Nollan, discussed above. Though a bit l!!SS 
intense than Brennan's opinion, Midkiffbegins with a three-page recitation of the entrenched 
nature of the Hawaiian oligarchy, and the determined evolution of the land redistribution 
scheme the Hawaiian public sector developed to address the issue. Only then does she tum to 
the plaintiffs and Berman. Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 232-34 (1984). 
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an outdated, nostalgic perception of the financial .relationship between 
the public and private sector in public-private redevelopment. 

Each opinion articulates the view that government does not possess 
the legal authority to acquire property'from one citizen merely to transfer 
it to another.239 This-reflects a fear that government will act as an agent of 
private rather than public power. The majority admits that use of eminent 
domain to transfer property from one citizen to another for the sole 
reason that the second "will put the property to a more productive use 
and thus pay more taxes" would "raise a suspicion that a private purpose 
was afoot."240 Justice Kennedy's concurrence considers the p9ssibility of 
city councµ "capture" by private parties.241 

The dissents focus almost entirely on the possibility of takings for 
impermissible private purposes, and put a political gloss on their 
discussions. Justice O'Connor explains that the majority rule will benefit 
"citizens with disproportionate influence and power in the politi~al 
process, including large corporations and development firms."242 Justice 
Thomas quotes Justice O'Connor's language with approval and adds race 
as an issue: "Urban renewal projects have long been associated with the 
displacement of blacks .... "243 • 

The frailties of American politics that animate these concerns have 
not changed, and probably never will; corruption has not ceased, racial 
prejudice remains a central factor, and in many cities economic elites 
dominate politics. Rather, the Keio Justices fail to grasp that the structure 
of public-private economic redevelopment renders almost quaint the very 
concept of distinct, clearly separable "public" gain and "private" gain. It 
is worth examining the outlines of this relationship between a public 
entity and a potential developer. 

The Keio dissents imply that redevelopment applies governmental 
power to subsidize public budgets and enrich private parties.244 Most large 
redevelopment projects, however, pose significant fiscal challenges for 
both the public and private entities involved. Redevelopment proposes to 
revitalize a depressed area by creating jobs and new infrastructure to 
serve the public; the effort involves the major development risk that the 
costly changes will not provide anticipated revenue necessary to support 
the public expenditures involved. Replacement of antiquated 

239. See Keio v. City of New London, 545 U.S. 469, 472-90 (2005); id at 490-93 (Kennedy, 
J., concurring) (explaining that there may be cases where the transfers' are "suspicious" and will 
require courts to apply a demanding level of scrutiny to determine if the transfer is for "an 
impermissible private purpose"); id at 493 (O'Connor, J., dissenting). 

240. Id at 487 (majority opinion). 
241. See id at 491 (Kennedy, J., concurring). 
242. Id at 505 (O'Connor, J., dissenting). 
243. Id at 522 (Thomas, J., dissenting). 
244. Eg., id at 503 (O'Connor, J., dissenting); id at 506 (Thomal?, J., dissenting). 
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infrastructure, often high demolition costs, and a strong community 
desire for a healthy public benefit package overwhelm likely revenues 
from possible market uses. 

Cities and their agencies (referred together here as "city" or "cities") 
struggle with how to bridge the gap between available local funding and 
the cost of desired uses. Successful projects usually leverage federal 
contributions for regional or other major infrastructure, a variety of 
grants, and creative public financing. Tax-increment financing, for 
example, provides a common bootstrapping device. Cities issue bonds 
early in a project's life on the basis of pledge of the anticipated 
"increment" between current property tax revenues ( often negligible in_ 
distressed areas) and the increased tax revenues generated when new 
uses hopefully increase the value of the land and improvements.245 Even 
after the application of these techniques, the projects often face funding 
shortfalls.246 

The Keio Justices reason that the interests of government and the 
private sector must remain separate to prevent abuse.247 Cities recognize, 
however, that while they can facilitate or oversee much of- the 
redevelopment, they are not equipped to take on many aspects of the 
effort. Cities can provide a conduit for grants and issue public debt, and 
they can hold land for long periods without actual cash outlays for the 
debt .service that developers would incur. However, public development 
goals such as low-income housing, public infrastructure or neighborhood 
revitalization need early injections of capital. Cities typically lack access 
to capital early in the project, cannot front high "predevelopment" 
expenses (that is the costs of planners, economists, engineers, and 
attorneys necessary to work through ·the details of the project proposal). 
Cities cannot accept development and market risk, and they are ill-suited 
to perform the vertical development of uses on the site. 

Given these incapacities and the reciprocal advantages of a 
relationship with a private developer, the city may advertise for a "~aster 
developer." The master developer will initially assist the city with 
planning, perform due diligence reviews concerning site issues such as 
contamination, and assist in estimating the cost of old infrastructure 
demolition and new project-related infrastructure and improvements.248 

Eventually, the master developer will also find and manage relationships 
with developers of sub-areas within the project, and potentially with 

245. DA YID PAUL ROSEN, PuBLIC CAPITAL 49 (1988). 
246. S.ee Farris, supra note 24, at 22. 
247. Keio v. City of New London, 545 U.S. 469,478 n.6 (2005). 
248. For an example of the requirements a redevelopment authority includes in a request 

for proposal, see RFP, supra note 115, at 11-12. 
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builders.249 The city's advertisement typically asks for experience and 
financial capability .250 

Most developer-selection processes reveal that, while the resulting 
relationship is important to both parties, it is not collusive. Public 
advisory committees often advise the city council on the selection process 
and th_e selection itself. Competing development teams make 
presentations to the council in open session. On the basis of these, the 
council selects one developer with whom to negotiate the documents that 
would guide a permanent relationship.251 This exclusive negotiation 
period may be. short or last several years, depending on the size of the 
project. The negotiators ordinarily meet in private and make interim 
reports to council in executive ( closed) session. 

These relationships force developers to take risks that bring 
immediate financial benefits to the city and its citizens. During the 
exclusive negotiation period, the developer usually fronts all of its 
predevelopment costs and may advance all or a portion of the city's as 
well.252 For a large project area, these costs run into the millions of 
dollars. This is high-risk money for the developer because the city, while 
obligated to negotiate for the full period in good faith, has no obligation 
to consummate the relationship;253 if the negotiations fail, the developer 
has lost the fruit of its work. If the city and developer teams reach 
agreement on key issues, the relationship matures to a set of contractual 
documents that the council then considers in open session. If, after public 
hearing and testimony, the council approves the contracts, the obligations 
mature and the project commences.254 

In Kela, Justice Thomas characterizes the city-developer relationship 
as simply "suspiciously agreeable.''255 Yet, in almost any significant 
redevelopment effort the negotiation of these contractual documents 
involves contentious issues and tests the patience of all concerned. These 
.negotiations produce a relationship sufficiently complex to defy summary 
presentation. Each negotiation evolves in distinct ways, but large project 
efforts contain similar elements. The parties first attempt to reach a 
mutual understanding of the project economics.256 They often field 

249. See, e.g., id at 17. 
250. See, e.g., id at 16. 
251. Id. atl&-17. 
252. See id at 15 (making the developer responsible for all predevelopment costs). 
253. See id at 11 (allowing the Port Commission to reject a project if the economic and 

social benefits of a project are outweighed by its disadvantages up until a master lease is 
approved). 

254. See id (requiring approval by the Port Commission and the city's Board of 
Supervisors). 

255.. Kelo v. City of New London, 545 U.S. 469,506 (2005) (Thomas, J., dissenting). 
256. ULI'S TEN PRINCIPLES, supra note 186, at 4, 7 (naming "[e]stablish[ing] [f]easbility" as 

one of the first steps to a redevelopment effort). 
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independent teams to develop engineering estimates of project costs such 
as infrastructure and to perform market studies to determine the likely 
revenues from the sale of land, and sale or rental of buildings. This effort, 
when reasonably complete, allows the construction of a hopefully 
mutually-agreed upon economic model of the development, a 
spreadsheet commonly called a "pro forma. "257 

As they build the pro forma, the city and the developer p.egotiate a 
re~sonable rate of profit for the developer based on the returns typically 
realized in the development world for projects with similar risk profiles. 
That profit is usually measured as the present value of the net cash flow 
from the development, or the developer's internal rate of return (IRR).258 

The parties argue about the level of each sort of risk-regulatory risk 
(which the city asserts it will mitigate through the contract under 
negotiation), construction risk (the risk of cost overruns which can be 
quite high), market risk (the risk that the rental and sales markets will 
change), and interest rate risk ( the risk that interest rates will change). 

These discussions produce an allocation of risk simply ignored in the 
Keio opinions. The city may, for example, decide to take some of the 
regulatory risk by agreeing to pay back some predevelopment funds 
advanced by the developer for city costs if the project approvals are not 
forthcoming. The city may agree to appropriate ways to take some 
portiqn of the market risk by assembling the property and holding it at no 
cost to the developer until the market has reached sufficient maturity. As 
an additional way to assume some of the market risk, the city may agree 
to issue tax-increment financing as soon as the bond market permits, and 
repay the developer some or all of the predevelopment costs. 

Contrary to the fears of the Keio Justices, these typical city efforts 
are not gifts of public funds to the developer. Some smaller cities lack 
expertise and may suffer financially in negotiations that are inadequately 
staffed, but if the city is minimally competent, it calculates and then 
"monetizes" the value of these concessions in the forin of other benefits 
to the public. The city typically requires that the developer assume 
specific financial risks to insure that the project moves forward and to 
incentivize the developer to keep its money in the project. The city might, 
for example, require that the developer take the land for the backbone 
infrastructure early, engineer and build it according to a schedule in order 
to "prime the pump" with the construction of desired public parks, 
boulevards, recreational spaces or other public facilities regardless of 
whether the market is present for development at that time. Similarly, the 

257. MILES ET AL., supra note 187, at 554 (Appendix D) (defining pro forma as "(aJ 
financial statement that projects gross income, operating expenses, and net operating income for 
a future period based on a set of specific assumptions"). 

258. Id at page 88-89; .GEORGE LEFCOE, REAL ESTAi:E TRANSACTIONS· 677-f>l {5th ed. 
2005) (explaining and contrasting net present value with internal rate of return). 
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contract might require the developer to develop these public facilities at 
its own cost, and dedicate them to the city.259 These negotiations often 
produce a profit-sharing arrangement.260 In many situations the developer 
has a right to the excess project revenues over project costs up to a 
certain return on its investment, and after that, the parties divide profits 
according to an agreed-upon formula. 

The draft contract allocates financial and performance rights and 
obligations. The relationship that emerges from these arduous 
negotiations resembles a complex partnership. For example, the city 
might contribute tax-:increment financing, tax relief, substantial in-kind 
predevelopment costs, and the land either for free or at below market 
value ("written down"). The developer might make a large initial cash 
infusion prior to the sale of l;>onds for most of the predevelopment costs, 
contribute the remaining cash required after public financing for most.of 
the predevelopment, demolition, and construction of the infrastructure 
and improvements. The developer takes the market risk, and must 
manage the sale or lease of the revenue-producing elements. 

How do the fears of the Keio Justices compare with these realities? 
The majority, without explaining .the factual underlay discussed above, 
simply quotes Berman for the proposition that "[t]he public end may be 
as well or better served through an agency of private enterprise than 
through a department of government."261 In the majority opinion, the 
form or mechanism for economic redevelopment is not the issue; rather, 
abuse is a factual matter for a reviewing court, which determines the 
question of adequate public purpose by examining the record directly, 
and with deference. 

Justice Kennedy puts a bit more meat in his analysis of judicial 
review, and in some cases, his approach to searching out instances of 
actual abuse corresponds well with t~e reality of public-private 
development. He would, for example, look to the existence of a 
comprehensive redevelopment plan and evidence that the economic 
benefits of the project are real as evidence that a redevelopment scheme 
serves public rather than private purposes.262 Some of Kennedy's criteria 
work less well. He fixes on the timing of jdentification of the private 
beneficiaries. He assumes that if the decision makers are "blind" as to the 
identity of the. ultimate developer at the time of condemnation, the 

259. See supra note 137 and accompanying text (explaining that the Gap was required to 
dedicate a .park ·in order to lease the land for its new headquarters in San Francisco). 

260. For a real-life example of typical financing terms, see MILES ET AL., supra note 187, at 
283 fig. 14-6. 

261. Kelo v. City of New London, 545 U.S. 469,486 {2005) (quoting Berman v. Parker, 348 
U.S. 26, 34 (1954)). 

262. See id at 493 (Kennedy, J., concurring). 
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underlying motive is mQre likely to s~rve public needs rather than private 
power.263 

Hbwever, it may be of financial and strategic advantage to the public 
to have a master developer involved in the economic and physical 
planning of the site well before site acquisition is complete. The same 
could be. true for early knowledge of the ultirn.ate commercial users of the 
site. While it is true that at the time of condemnation sometimes the 
.ultimate purchasers or lessees of land uses on the site may be unknown, 
they often are known, and if so, it is for good reason. As a pro forma is· 
developed for the site,. it may become apparent, for example, that the 
project would fail because too many expenses occur too early and the 
revenue comes too late in the period of project development. A project 
can sink under the weight of early costs such as developer-contributed 
predevelopment funds that compound at a high rate of interest reflecting 
the high risk at that point in the project. One solution is an early revenue 
generator such as a successful large-scale retail project or a pre-leased 
corporate headquarters. In that event, very early in the project, even 
during the exclusive negotiation period before a contractual relationship 
is cemented, the putative master developer, or the master developer and 
the city together, may work to identify such a potential owner who can 
generate revenue early in the development. 

A fear that government will become an instrument of private power 
and condemn in the pursuit of increased tax revenues penileates the 
dissents' opinions.264 The true picture is more complex; as to tax-driven 
motivation, public entities rarely make money on these projects. They 
must devote all the increased tax revenues from the project to tax
increment financing to move the pro forma onto positive ground. As to 
abuse of condemnation for private gain, the process is in fact susceptible 
to corruption, a concern, however, that arises not so much from this 
public-private partnership as it does from the intrinsic role financial 
support of political candidates plays in the current. electoral process. All 
governmental decisions run the risks of contamination by interested 
parties. Public-private partnerships clearly pose new and special 
challenges because they involve such intricate interdependencies. 
However, note the safeguards: public selection determines the 
developers, public contracts memorialize the relationships, and cities 
generally provide periodic public reports on the financial and other 
aspects of redevelopment projects. 

These partnerships do undermine the concepts underlying the idea 
that government must never condemn the land of A to give it to B. This is 
no longer a regulatory world in which government exercises a reactive, 

263. Seeid . 
264. Id. at 501-04 (O'Connor, J., dissenting); id at 506 (Thomas, J., diss~nting). 
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police-power .role and the developer plays the protagonist. City 
redevelopment instead inhabits a contractual world, where agreements 
break apart traditional roles and rearrange their elements with much 
refinement to reflect the needs and attributes of each party. The 
government typically is the project protagonist, affirmatively pushing the 
redevelopment to achieve public benefits. This public-benefit package 
often achieves major public goals such as the production of low-income 
housing, creation of new jobs for a low-income corµmunity, construction 
of new parks a~d recreational facilities, and needed. infrastructure. The 
developer is more of an agent of the public, performing specified tasks for 
a return that allows it to function and attract the necessary private capital 
to make the project succeed. In some cases, a contract formalizes this 
agency relationship such that the developer simply performs its 
obligations for a negotiated fee. 

Whatever the form, public gain and private gain intertwine. The 
solutions to abuse should not outlaw the public-private relationship so 
fruitful to public goals, but rather focus on an open process, involvement 
of the subject community in decisions concerning the use of eminent 
domain, and clear-minded judicial review. 

CONCLUSION 

The Courts that produced Berman and Midkiff would have strongly 
supported the legislative decisions of the New London Development 
Corporation. O'Connor herself wrote in Midkiff that "the Court has 
made clear that it will not substitute its judgment for a legislature's 
judgment as to what constitutes a public use 'unless the use be palpably 
without reasonable foundation. "'265 

How then does one explain the change in the Court, the tepid 
majority, and the change in Justice O'Connor? The explanation lies in the 
unfortunate mix of ignorance and belief. Justice Stevens finds refuge in 
precedence, but cannot articulate a defense of essential elements of 
economic redevelopment because he does not understand them. His 
personal ideology probably leaves him uncomfortable with the 
redevelopment's longstanding and successful core concept of public 
intervention to cure land use market failure. 

Justice O'Connor could, with no special land use expertise, grasp the 
unusual concentration of power in Midkiff. The feudal remnant that 
owned so much of Hawaii's land represented a concept hostile to both 
capitalism and individual liberty. It is easy for an American conservative, 
even a property rights advocate, to find in h~r ideological orthodoxy a 

265. Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 241 (1984). (quoting United States v. 
Gettysburg Elec. Ry. Co., 160 U.S. 668,680 (1896)). 
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home for Hawaii's effort to extirpate the oligarchy so the modern land 
use market could function. 

Pub_lic-private economic redevelopment is not similarly accessible. 
The Court lives in the past when the public and private roles were crisply 
separate, where government built roads and parks with general-fund 
money derived from property truces, and the private market built the 
houses, factorie~ and shops. The national and international movement 
towards new forms of business that partner with the state for mutual gain 
finds no place in the Justices' understanding of land use and eminent 
domain. The majority does not comprehend the new concepts and the 
dissents are utterly uncomfortable with the heart of the public-private 
relationship. 

It is impossible to know the extent to which the defects in the 
majority and dissenting opinions contributed to the public reaction to the 
decision. In any case, the Keio decision precipitated a sudden swell of 
antipathy for economic redevelopment. Since the decision, a majority of 
states have either considered or adopted measures limiting the use of 
condemnation in this context.266 What does the future of public-private 
redevelopment look Iilce after Kela? Hopefully the body politic will 
recover perspective on this issue, and consider further reforms that retain 
this valuable tool. The beneficiaries of redevelopment-the poor, 
minorities, and other urban constituencies, including some developers, 
are sfowly organizing after an early silence during the initial storm of 
reaction.267• Perhaps in the end, this crisis will force public-private 
redevelopment to make its case to legislatures and the general public, 
bringing understanding of its benefits to a wider circle than before, and 
finally putting to rest the shadow of its checkered past. 

266. See Castle Coalition, supra note 4, and Nat'l Conf. of State Legislatures, supra note 4. 
267. See, e.g., U.S. Conference of Mayors, Resolution, Eminent Domain, adopted Jan. 26, 

2006; DREHER & ECHEVERRIA, supra note 21, at 1. 

Id. 

Critics of the Keio decision from across the political spectrum have called upon 
Congress and/or state legislatures to establish new limits on the government's 
authority to take private property for economi~ development purposes. In response, 
many local officials, urban planners, and some downtown developers have spoken out 
in defense of the use of eminent domain in the context of urban redevelopment 
projects. 
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o Executive 
Summary 

Eminent domain is a critical 

tool for revitalizing cities and 

improving the quality of life in 

urban and suburban neighborhoods. 

The use of eminent domain has 

been essential to the successful 
, 

redevelopment of projects across 

Q the country. From 42nd Street in 

New York City and Pennsylvania 

Avenue in Washington, D.C., to 

Kansas City, Kansas, and Greenville, 

South Carolina, public efforts to 

bring new life to declining areas 

would not be possible without the 

power of eminent domain. 

0 
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This statement represents the conclusions of a 

ULI policy forum on eminent domain convened at 

ULI offices in Washington, D.C., during July 2006 at 

which leading public and private sector experts and 

practitioners discussed the significant role eminent 

domain plays in promoting urban revitalization. 

In summary, forum participants affirm the fol

lowing five principles and observations regarding 

eminent domain and recommend that the follow

i?g rationales and practices be employed to defend 

its use in redevelopment to achieve economic 

development goals. 

Principle 1 . 
Private property rights are a cornerstone of 

American law. The Fifth Amendment to the U.S. 

Constitution protects ownership of private prop

erty by limiting the governmental exercise of the 

power of eminent domain to acquisition of prop

erty required for a public use and by mandating 

payment of ''just compensation" to property 

owners. Courts have ruled that achieving public 

benefits through economic development, in 

accordance with a comprehensive plan, is an 

acceptable use of the power of eminent domain. 

■ The rationale for redevelopment, including 

public purposes to be served and benefits to be 

achieved, should be spelled out in a comprehen

sive redevelopment plan that provides the policy 

foundation for use of eminent domain. 
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Ii If the ultimate use will achieve defined public 

benefits, redevelopment to stimulate economic 

development may legitimately involve the transfer 

of property from one private owner to another. 

m Government efforts to spur economic devel

opment through redevelopment generally favor 

public acquisition of private property through 

negotiated sale rather than through the use of 

eminent domain. 

Crawford Square, Pittsburgh, Pennsylvania 

Pittsburgh's Hill District is starting to regain the vibrancy and diver
sity it exhibited in the 1940s and 1950s, when Lena Horne, Duke 
Ellington, Billy Eckstine, and Sarah Vaughan performed at local jazz 
clubs and the Pittsburgh Crawfords of the Negro Leagues attracted 
fans to Ammon Field. After decades of neglect, the district's fortunes 
began to turn when McCormack Baron Salazar and its public and 
private partners starting working with residents to envision a future 
for the neighborhood. More than 400 new apartrrients and single
family homes-half available to new and existing low-income residents 
and half at market rates-were constructed. An attractive design and 
street layout draws on Pittsburgh neighborhood architectural tradi
tions. None of this could have happened without the city's use of its 
power of eminent domain to assemble the site for redevelopment. 

Principle 2 
Public and private efforts to rectify abuses of the 

power of eminent domain should address specif

ic problems rather than broadly prohibit its use 

for the legitimate public purpose of economic 

development. 

■ While some urban redevelopment projects involv

ing use of eminent domain have razed historic 

buildings, uprooted families, and failed to realize 

overly ambitious development goals, any personal 

hardships stemming from redevelopment usually are 

unrelated to whether ownership of acquired proper

ty has ended up in private rather than public hands. 

■ The distinction between final ownership by 

, public or private entities is becoming less signifi

cant be.cause redevelopment for economic pur

poses frequently involves a combination of public 

and private goals and benefits, especially through 

the increasingly successful use of public/private 

partnerships. 

Principle 3 
The public purposes to be served and specific 

public benefits expected from proposed redevel

opment should be documented in a redevelop

ment plan determined through resident partici

pation and approved by the government. 

■ The public purposes and benefits of proposed 

redevelopment projects should be identified 

through a process that incorporates resident 

participation. 

■ Before redevelopment is initiated, a redevel

opment plan should be prepared and adopted 

documenting the public purposes and benefits 

to be served and describing the character of the 

proposed development. 
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Principle 4 

Public officials and redevelopment agencies 

should seek out, listen to, and respect the points 

of view of property owners, residents, and busi

ness owners in redevelopment areas. 

■ Advance notice sh0uld be given regarding pro

posed redevelopment goals and their implications 

for affected properties and property owners. 

■ Property owners, residents, and business own

ers in redevelopment areas should be given 

opportunities to participate in planning for the 

redevelopment. 

Principle 5 

Eminent domain is a powerful tool that should 

be employed only after other methods of proper

ty acquisition are found unworkable. 

■ Careful consideration should be given to alter

natives to property acquisition and demolition 

of structures. 

A ULI CURRENT ISSUES REPORT 

Renaissance Place at Grand, St. Louis, Missouri 

The St. Louis Housing Authority selected McCormack 
Baron Salazar as its development partner to work with 
the residents and community stakeholders to revitalize 
the Blumeyer public housing complex. A_$35 mfllion 
HOPE VI grant was used to assist in the construction of 
more than 500 new mixed-income family and seniors' 
rental housing units in the renamed Renaissanc~ Place 
at Grand community. St. Louis also allocated more than 
$5 million to assist in the redevelopment process, which 
included extensive new public improvements-streets, 
sidewalks, and underground utilities-in addition to new 
housing and expanded community services. 

■ Negotiations to purchase private properties 

should be undertaken in good faith and incorpo

rate offers of just compensation that recognize 

both tangible and intangiqle redevelopment costs 

to property owners, residents, and business owners. 

Summary 
Forum participants call on public, nonprofit, and 

private organizations advocating improvement 

of housing and economic conditions in America 

to support the use of eminent domain in accor

dance with this statement of recommended prin

ciples and practices, and to assist µi informing 

elected officials and community leaders about 

the importance of the power of eminent domain 

as a tool for revitalizing communities. 
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Introduction 

Since colonial times, cities and 

towns in the United States 

have acquired. property to make 

land available for public facilities, 

residential development, and eco

nomic growth. For these purposes, 

.hundreds of local governments 

have found it helpful to use the 

power of eminent domain ~o 

acquire private properties within 

designated redevelopment areas. 

The Fifth Amendment to the U.S. Constitution 

allows governments to take property for public 

purposes with appropriate compensation to prop

erty owners. Governments may employ the power 

of eminent domain-sometimes termed condem

nation-to acquire land for construction of high

ways, schools, military bases, and other public 

facilities; for revitalization of blighted and con

taminated areas; .and for assembly of sites for 

industries, railroads, and other developments that 

will contribute to economic activities. 

Many icons of America's urban revitalization have 

been made possible by government use of eminent 

domain powers in redevelopment projects-for 

instance, New York City's Lincoln Center and the 

revitalized Times Square, Baltimore's Inner Harbor, 

and San Francisco's Yerba Buena and Mission Bay 

areas. Redevelopment efforts in other city and sub

urban neighborhoods, commercial centers, and . 
industrial districts have proved-successful at renew-

ing poorly developed and worn-out areas. Although 

governments generally assemble redevelopment 

sites by negotiating sales with property owners, it is 

often necessary to exercise the power of eminent 

domain to clear titles of abandoned properties and 

to acquire holdouts at reasonable prices. 

On occasion, questions and concerns have arisen 

about the appropriate use of eminent domain for 

redevelopment. These include the following: 

■ the appropriateness of the public purposes to be 

served by acquisition of private properties; 

■ the amount of compensation to property owners 

compared with tangible and intangible costs to 

these owners; 

■ the adequacy of public information about the 

project and the acquisition process; and 

■ the belief by some property owners that private 

property should not be subject to condemnation 

by public jurisdictions. 

These. issues, which have stirred controversy in a 

number of communities, deserve discussion and 

clarification in every locale that is considering the 

use of eminent domain for redevelopment.. 
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Keio v. City of New London 

A nationwide debate over the public purposes of 

eminent domain in redevelopment projects has 

been prompted by the 2005 U.S. Supreme Court 

decision in Keio v. City of New London. The case 

concerned the use of eminent domain by the 

economically challenged city of New London, 

Connecticut, in order to acquire several privately 

owned properties within a site it had designated 

for a major economic development project. The· 

redevelopment was to include a resort hotel and 

conference center, a new ·state park, 80 to 100 new 

residences, and various research, office, and retail 

uses. The property was being developed by a pri

vate corporation selected by the city and under 

the city's direction. Homeowner Susette Kela was 

among 15 landowners of 115 affected who objected 

to the taking. In its decision, the court affirmed an 

earlier decision by the Connecticut Supreme Court 

that New London's "taking" of properties with pay

ment of just compensation was consistent with the 

eminent doµiain clause of the U.S. Constitution. 

Critics of the court's findings have called for 

_congressional and state legislative actions to limit 

Keio-like activities, contending that eminenf 

domain was being wrongly used to advance pow

erful private interests. Ar.id in a separate case, the 

Ohio Supreme Court ruled on July 26, 2006, that 

Norwood, Ohio, could not justify the taking c;>f six 

properties to round out a site for economic devel

opment by making a vague clq1.m that the area was 

-deteriorating. The court implied that more per

suasive evidence was needed to demonstrate the 

need for use of eminent domain. 
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Lessons from Urban Renewal 

Redevelopment efforts in many communities stlll 

suffer from the backlash sparked by urban renewal 

projects in the decades after authorization of the 

Housing Act of 1949, which provided federal fund

ing for local redevelopment projects. Support erod

ed as urban renewal programs indulged in erratic 

planning, mass displacement of inner-city minority 

residents, and poorly managed programs for rnm

pensating property owners and relocating residents. 

Also, many aµibitiqus plans for redevelopment were 

based on unrealistic real estate market projections. 

These memories die hard. But redevelopment 

agencies today have learned from these experi

ences to plan c;are(ully for revitalization of blight

ed and functionally obsolete areas. And generally 

they carry out eminent domain proceedings only 

when other property acquisition methods prove 

ineffective. 

The forum participants oppose limitations on 

the use of the power of eminent domain for legiti

mate public purposes and are worried that the 

current debate may result in the severe restriction 

or even the discarding of a valuable tool for pro

moting urban revitalization. Cities and towns that 

have struggled to maintain economic viability have 

welcomed the mounting interest in urban lifestyles 

that is opening up opportunities for stimulating 

development in urban and suburban downtowns, 

in-town neighborhoods and historic areas, and 

shopping districts. New restrictions on the use of 

eminent domain would put obstacles in the way of 

sorely needed reyitalization. 
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The Constitutional Basis 
for Eminent Domain 

In the Fifth Amendment to the 

U.S. Constitution, the "takings 

clause" recognizes the right of 

governments to use the power of 

eminent domain, but limits its 

application: "[N] or shall.private 

property be taken for public use, 

without just compensation." In 

other words, governments can 

"take" private property only 

for public use and only upon 

payment of "just compensation." 

The most problematic term in that provision is 

public use. The U.S. Supreme Court has defined 

the public use requirement as restraining govern

ment from taking a private property solely to ben

efit another private party. But the court also has 

approved u~e of the power of condemnation to 

achieve a variety of broadly defined public pur

poses. The argument turr~s on whether public use 

is defined as government ownership of property 

for use by the public, such as a civic building or a 

highway, or is defined as a public purpose regard

less of the final public or private ownership of the 
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property, such as a museum owned 

by a nonprofit corporation or a 

privately built toll road qsed by 

the public. 

The U.S. ·Supreme Court generally 

has supported the second view: emi

nent domain can be employed as 

a means of achieving a public pur

pose, or, as the court ruled in 1837 

in Charles River Bridge v. Warren 

Bridge, to promote "the public 

interest and convenience." In two 

important cases in the 20th century, 

Berman v. Parker (1954) and Hawaii 

Housing Authority v. Midkiff (1984), 

the Supreme Court defined public 

use in broad terms-in Berman, 

approving condemnation of ·private 

property for redev~lopment by 

private developers, and in Hawaii 

Housing Authority, allowing the 

state to break up the concentration 

.of land ownership among a few 

owners by transferring it to lessees. 

The court's decision in the Kela 

case followed precedent in upholding 

by a 5-4 majority the city's exercise of eminent 

domain. The majority opinion, written by Associate 

Justice John Paul Stevens, upheld the broader inter

pretation of public pwpose, acknowledging that 

governmental pursuit of public purpose "will often 

benefit individual private parties." The opinion 

emphasized the positive factor of the city's adoption 

of a carefully considered, comprehensive communi

ty plan as the basis for actions to empJoy eminent 

domain for economic development, in addition to 

the developer's contractual requirement to carry 

out the redevelopment program. 
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The strongly worded dissenting opinions by 

other justices revealed a sharply divided court and 

encouraged a widening debate over the use of emi

nent domain, especially for purposes of economic 

development. Former Associate Justice Sandra Day 

O'Connor, writing the principal dissenting opin

ion, argued that acquisition of private property 

through eminent domain .to transfer it to other 

private parties should be limited to redressing 

"affirmative harm" to society, such as removing 

blighted conditions. 
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Use of eminent domain to eliminate blight has 

been consistently supported as a legitimate public 

purpose by past supreme courts, and even by eight 

of the nine justices in their commentary on the Keio 

case. However, federal and state statutes define the 

term "blighted conditions" in a variety of ways, such 

as dilapidated buildings, lack of basic plumbing or 

other fixtures, abandoned properties, or obsolete 

uses. (See sidebar, page 7 .) 

Helping stir reaction to the decision by-the media, 

federal and state lawmakers, and the public were the 

minority opinions and Associate Justice Anthony 

Kennedy's reminder that states cciuld choose to fur

ther limit use of eminent domain. Almost every state 

has introduced eminent domain reform bills, anq 

the U.S. Congress has passed a resolution expressing 

disapproval of the majority opinion and is consider

ing several other legislative actions. (See feature box, 

page 16.) 

In June 2006, President Bush issued an executive 

order outlining limitations on federal taking of pri

vate property (most of which appear to reflect long

standing policies). In response to the order, the U.S. 

Department of HousJng and Urban Development 

on July 17, 2006, published a notice in the Federal 

Register promising to closely examine funding re

quests for mixed-use housing projects that might 

employ eminent domain-suggesting that the spi

raling effects of the current outcry may influence 

even smart growth projects. 
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Public action to acquire 

properties for redevelop

ment, including use of the power 

of eminent domain when neces

sary, can generate benefits by 

improving housing and neigh

borhood conditions for residents 

and by strengthening the local 

economy. The following are 

examples of successful projects 

involving the use of eminent 

domain; more detailed descriptions 

are provided in the Case Studies 

portion of this report. 
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Residential Redevelopment 
Redevelopment can improve opportunities for res

idents to obtain affordable and market-rate hous

ing through development and rehabilitation of 

residential areas or the addition of housing com

ponents in mtxed-'use projects. The expansion 

of residential development in central locations 

improves access to the downtown job market and 

to the variety of entertainment and cultural facili

ties generally available in and near center-city 

areas. Not only does new housing enhance the 

stability and livability of older neighborhoods, 

but also development within already urbanized 

areas reduces the need for edge-city growth. 

The Freetown neighborhood in Greenville, 

South Carolina, which was developed in the 1880s 

as a haven for freed slaves, has undergone a com

plete makeover that replaced decaying housing 

and junk-strewn lots with 80 affordable new 

homes, ten reha))ilitated residences, a new com

munity center, and upgraded neighborhood infra

structure. The Greenville County Redevelopment 

Authority accomplished all this by acquiring blighted 

properties in order to assemble buildable sites for 

new homes. 

The authority used eminent domain only to 

acquire two hol<;lout properties and to clear title 

to abandoned and tax-delinquent properties. In 

2006, it completed carefully phased redevelopment 

activities with the successful return of more than 

one-third of the displaced households to the 

Freetown community. 
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In a somewhat different case involving residen

tial redevelopment, the Dudley Street neighbor

_hood, housing a multicultural population of 

24,000 people in Boston's Roxbury district, had 

seen property abandonment, arson, trash dump

ing, and widespread poverty. The Dudley Street 

Neighborhood Initiative, a grass-roots community 

organization, countered tlie city's plans for large

scale redevelopment with a different vision that 

focused on reinvigorating the 64-acre heart of the 

1.5-square-mile neighborhood. Its strategy was to 

consolidate vacant, intermingled public and pri

vate properties tliat would provide a sufficient 

foundation for development that could change 

the neighborhood's economic environment. 

Quality Hill, Kansas City, Missouri 

The redevelopment of Quality Hill brought about the rehabil
itation of a declining historic neighborhood in downtown 
Kansas City, Missouri. Through both rehabilitation and new 
construction, the project created nearly 500 affordable and 
market-rate apartments and condominiums, and thousands 
of square feet of commercial space in a multiple-phased 
development. The develop~r. McCormack Baron Salazar, 
brought historic tax credits, foundation support, bank loans, 
and city funds to the deal. The city's power of eminent 
domain made possible the assembly of the land. 

The Neighborhood Initiative requested and re

ceived city authorization to use eminent domain 

to overcome the complex process of acquiring tax

delinquent and abandoned properties. In this way, 

the organization was able to assemble enough land 

to allow construction of more than 400 single-family 

homes, a new town common, a community center 

and gym, a child care center, and a community 

greenhouse. A total of 7 40 existing houses were re

furbished in the community as well. Boston's will

ingness to entrust the power of eminent domain 

to the Neighborhood Initiative proved to be a key 

to successful redevelopment. 

In both examples, eminent domain was em

ployed as a backup to acq~isition through negoti

ated agreements with property owners. Also, con

demnation was used primarily to overcome prob

lems with determining ownership or the value of 

tax-delinquent and/or abandoned properties. 

Redevelopment to Spur 
Economic Growth 

Redevelopment programs·that create sites for new 

or expanded industries and businesses are launched 

with the expectation that the increased economic 

activity will mal<e more jobs available to residents, 

attract new. types of businesses, and in general in

crease the level of business activity in the com

munity. A well-planned redevelopment effort can 

overcome obstacles and create opportunities for 

attracting job- and revenue-generating activities to 

formerly unmarketable locations. 

One successful project, Village West in Kansas 

City, Kansas, was initiated by the city and county 

as a joint redevelopment effort: The highly accessi

ble· 400-acre site contained 146 homes and farms 

plus four businesses. Some of the properties were 

C) 

0 

acquired through eminent domain when owners C) 
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refused the offered buyout value. Once the proper

ty was assembled and made available for develop

ment, it attracted entertainment and retail busi

nesses that since 2001 have created 3,500 jobs and 

drawn 9 million visitors a year. The site is still 

being developed, with major.additions opening in 

2007 and more- being planned. 

On a somewhat smaller scale, the town of 

Arlington Heights, Illinois, carried out a series 

of transit-oriented redev.elopment projects from 

Murphy Park, St. Louis, Missouri 

With creative financing, McCormack Baron Salazar in the mid-
1980s joined forces with the St. Louis Housing Authority, the U.S. 
Department of Housing and Urban Development (HUD), and public 
housing residents to create a new model for inner-city housing by 
mixing public housing, affordable housing, and market-rate units in 
one privately owned and managed development. This effort proved 
so successful that HUD created the HOPE VI program based on the 
principles of mixed-income residents and mixing public and private 
financing sources. The city's power of eminent domain was used in 
the assembly of the additional land necessary to lower the number 
of units per acre (the existing public housing buildings were high 
rises) and to provide land for the new non-public housing units
two concepts critical to the success of Murphy Park. 
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1995 to 2003 that have revitalized its moribund 

downtown. Redevelopment sites were assembled 

from town-owned commuter parking lots, anq 

through private acquisitions by a developer and 

town condemnation of two small holdout parcels. 

Developers selected by the town undertook devel

opment that included the mixed-use, public/pri

vate Arlington Town Square and, in subsequent 

development, 300 condominium units, additional 

retail and office space, a performing arts complex, 

and a central park, plus parking structures serving 

residents, shoppers, and commuters. The town also 

provided gap financing for several projects, grants 

and loans for facade improvements and interior 

renovations of some 35 buildings,.and relocation 

assistance for displaced businesses and residents. 

R~development for economic development also 

aims to generate increased tax revenues for improve

ment of public services and facilities. Village West in 

Kansas City produces $5 million per year in property 

taxes, compared with $15,000 before redevelopment, 

an amount that has enabled the city and county to 

lower tax rates, "increase funds dedicated to revitaliz

ing older areas, and allow early payment of bonds. In 
Arlington Heights, !,pecial districts were established 

to raise $27 million in public funding that is generat

ing $133 million in private investment. 

Replacing blighted and functionally obsolete 

areas with new developments adds luster and life 

to cities and suburbs, heightening their image in 

the regional urban spectrum and enhancing resi

dents' identity with their neighborhood or com

munity. In all four of these examples, the power of 

eminent domain played a small but significant role 

in assembling sites for redevelopment. 
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Guiding Principles and Practices 
for Use of .Eminent Domain 

The power of eminent 

domain is a valuable tool 

for -local governments seeking 

to replace blighted and outmoded 

land uses with development that 

can expand a community's econ

omy, employment, and tax base. 

The proposed constraints on use 

of eminent domain could block 

critically needed improvements 

in cities and suburbs. 

It is vital, however, that_ the ·power of eminent 

domain be employed in a fair and equitable man

ner. Redevelopment programs that acquire private 

properties must be responsive to the legitimate 

desire of property owners, neighborhood resi

dents, and businesses for fair treatment, proper 

notice and other procedures ensuring equitable 

treatment, and just compensation. 

To achieve that objective, forum participants 

developed a set of guiding principles and best 

practices that can improve fair and equitable use 

of eminent domain by public agencies to promote 

revitalization and redevelopment. These principles 

suggest approaches that can help government 

agencies and developers prevent problems that 

·often arise in the use of eminent domain. 

Principle 1 
Private property rights are a cornerstone of 

American law. The Fifth Amendment to the U.S. 

Constitution protects ownership of private prop

erty by limiting the governmental exercise of the 

power of eminent domain to acquisition of prop

erty required for a public use and by mandating 

payment of "just compensation" to property 

owners. Courts have ruled that achieving public 

benefits through economic development, in 

accordance with a comprehensive plan,-is an 

acceptable use of the power of eminent domain. 

This principle acknowledges the importance of 

private property ownership in American life and 

law and underscores the significance of constitu-
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tional safeguards against the unreasonable govern

mental taking of private property. The nation's 

founding fathers were property owners; some held 

thousands of acres of land. They respected the 

concept of private ownership and sought to pro

tect the rights of property owners against improp

er seizure of properties by governments at all lev

els. And they were moved to require appropriate 

compensation to owners for the value of proper

ties acquired by the government. At the same time, 

they recognized the necessity of public property 

acquisition to serve public purposes-for public 

building sites and roadways, for example. 

Thus, the Constitution's takings clause requires 

that exercise of the power of eminent domain 

serve a public purpose and create public benefits. 

These purposes and benefits are best spelled out in 

a comprehensive redevelopm:ent plan that estab

lishes the policy foundation for use of eminent 

domain in a proposed redevelopment area. 

Definition of public purposes and benefits is 

even more important when the private property 

to be acquired through eminent domain will be 

transferred to another private property owner 

for redevelopment. 

However, because of their experiences over cen

turies, governments prefer to make sparing use of 

the power of eminent domain. Generally, they 

favor negotiation of a reasonable purchase price 

with a willing seller over engaging in possibly con

troversial and time-consuming legal proceedings. 

In most areas designated for redevelopment, public 

agencies tend to pursue condemnation for only a 

small proportion of properties-in many instances, 

only to clear title of vacated or tax-delinquent prop

erties or to acquire properties after attempts to 

negotiate acquisition have proven fruitless. In the 

latter circumstance, government possession of the 
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power of eminent domain for acquisition of hold

out properties can spell the difference between suc

cess and failure in achieving redevelopment goals. 

Despite the long history of use of eminent 

domain, and perhaps because of the wide range 

of its application over time, disputes arise. In parti

cular, the questions of public purpose-especially 

in government• pursuit of economic development

and adequacy of compensation for the tangible and 

intangible costs of taking private property continue 

to create controversy. 

Putting the Principle into Practice 
Government agencies and developers must 

respect private property rights and should 

employ the power of eminent domain only in 

accordance with the practices outlined under 

the remaining principles. 

Principle 2 

Public and private efforts to rectify abuses of the 

power of eminei;it domain should address specif

ic problems rather than broadly prohibit its use 

for the legitimate public purpose of economic 

development. 

Calls for drastic limits on the use of eminent 

domain threaten to stifle community efforts to pro

mote urban and suburban revitalization. There is no 

doubt that abuses of the ·power have occurred-in 

the provision of timely information about the intent 

and process of proposed property acquisition, in the 

determination of just compensation, and in the defi

nition of proper public purposes to be served by the 

acquisition. These problems are preventable, how

ever, without eliminating eminent domain as a use

ful tool for promoting redevelopment. 

Use of eminent domain to foster economic 

development appears to prompt the greatest oppo-
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sition when it involves public acquisition of one 

owner's private property so it can be sold to and 

reused by another private owner. 

In itself, the-public purpose of promoting eco

nomic development is unassailable-governments 

have provided many incentives, including offers of 

development sites, for this purpose for many years. 

Use of the power of eminent domain to assemble 

such sites, however, has raised questions, especially 

if the proposed beneficiary of the acquired property 

is known before its acquisition, as was the case in 

the controversial condemnation of an entire neigh

borhood in Detroit to allow development .of a 

General Motors factory. Resolution of the issue, 

then, depends on the extent to which the project's 

value to the community at large-manifested 

through use of the power of eminent domain

outweighs the negative impact the acquisition 

has on private property owners. 

The definition of public purposes to be served 

by eminent domain frequently involves a combi

nation or overlapping of public and private pur

poses, as demonstrated in the increasingly success

ful use of public/private partnerships in urban and 

suburban redevelopment. The private sector now 

develops and owns toll roads, public arcades and 

plazas, government office buildings,. stadiums, and 

streets that previously were considered to be the 

exclusive province of the public sector. And the 

public sector sometimes invests in hotels, confer

ence centers! apartment buildings, and industrial 

parks once thought of as the exclusive province of 

the private sector. 

Is sale of redev:elopment land to a private owner 

to help fund construction of a public convention 

center a public or a private purpose? What about 

public open spaces or community centers included 

by developers in otherwise private projects? Or 

commercial space built by developers but support

ed in part by public parking garages? These devel

opments appear to generate public benefits, but 

also clearly benefit private: participants. Rarely do 

redevelopment projects serve solely-public or pri

vate purposes. 

Putting the Principle. into Practice 
To ensure that eminent domain is employed fairly 

in redevelopment, developers and government 

agencies should take care to involve residents and 

property owners in the decision-making process, 

thereby generating broad agreemer:1t on the public 

good. They also should prepare a realistic redevel

opment plan and make displacement as painless 

as possible for owners and residents. 

Principle 3 
The public purposes to be served and specific 

public benefits expected from proposed redevel

opment should be documented in a redevelop

ment plan determined through resident partici

pation and approved by the government. 

For redevelopment sites acquired wholly or in 

part through eminent domain, it is prudent to 

define the public purposes to be served and the 

public benefits expected from private use of the 

properties. For example, among potential public 

purposes and benefits of privately sponsored eco

nomic development effor:ts, including those that 

may be assisted by the use of eminent domain, 

are the following: 

■ increased property and/or sales tax revenues for 

the local jurisdiction; 

■ expanded employment opportunities for local 

residents; 
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. ■ greater proximity of residents to local services 

andjobs; 

■ increased business activity for existing shopping 

and service outlets; 

■ elimination of run-down and unsightly conditions; 

■ improvement of infrastructure systems; 

■ spillover enhancement of surrounding areas; 

II creation of place-making qualities that improve 

community identity; 

■ creation of opportunities for related develop-

ment of civic and cultural buildings and 
• • spaces; and 

• attraction of visitors to nearby public and 
:, 

cultural facilities. 

•. The redevelopment plan can spell out in detail 

aspects of such purposes and the benefits that 

piertain to the proposed redevelopment area. 

rutting the Principle into Practice 
10 carry out Principle 3, developers and govern

~ent agencies should take the following steps: 

~dentify public purposes and benefits. In consulta-
1 

tlon with property owners, residents, and business 

!wners in the proposed redevelopment area, devel

~pers and government agencies should identify spe-· 

~ific public purposes to be served and the public 

Tuenefits to be achieved through redevelopment. 

frepare a plan. Before initiating redevelopment, 

a local government or redevelopment agency 

should prepare and adopt a-plan that, at a mini

mum, defines the public purposes -and benefits to 

be served by redevelopment and describes the gen

eral character of proposed development, proposed 

uses, preservation and/ or restoration of existing 

uses, and potential phasing of future development. 
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These practices reflect recommended local plan

ning practices in general. More particularly, they 

reflect the e~phasis the Keio .decision placed on 

New London's-adopted plan for the redevelop

ment area as a means of establishing the rationale 

for undertaking the project. Many states require 

preparation and adoption of such plans before 

initiation of redevelopment. 

Principle 4 

Public officials and redevelopment agencies 

should seek out, listen to, and respect the point 

of view of property owners, residents, and busi

ness owners in redevelopment areas. 

The prospect that redevelopment will result in the 

loss of property ownership, as well as required relo

cation and substant;ial changes in the area, can breed 

anxiety and concern among the residents most 

directly affected-property owners, homeowners 

and renters, and business owners and employees. 

Local public officials should ensure that these con

cerns and questions ca:o be aired and addressed 

throughout the redevelopment process, particular

ly when use of eminent domain is considered. 

Putting the Principle into Practice 
To carry out Principle 4, the following steps 

should be taken: 

Seek public participation. Property owners, resi

dents, and other interests in proposed redevelop

ment areas should be given advance notice of and 

opportunities to participate in planning before 

public decisions are made on formal designation 

of the area to be redeveloped, adoption of plans, 

and decisions to proceed with property acquisition 

potentially involving use of eminent domain. 
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Phase acquisition and relocation. The planning 

process should consider the opportunities for 

phasing of property-acquisition and relocation of 

residents and businesses to alleviate unnecessary 

hardships for property owners, residents, and 

business owners. 

Retain existing residents. Relocation activities 

should take advantage of all opportunities provid

ed by the redevelopment process to rehouse exist

ing residents and businesses within the new devel

opment and to make property available there for 

sale to previous owners of acquired properties. 
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Local officials should go the extra mile in addres

sing the impact of property acquisition-including 

that acquired through the use of eminent domain 

-on current residents, businesses, and property 

owners. In the Freetown redevelopment process 

in Greenville, South Carolina, for example, the 

Greenville County Redevelopment Authority 

worked with neighborhood residents to identify 

homes that could be refurbished .rather than 

demolished, to determine the need for relocation 

assistance, and to temporarily relocate about one

third of the resident households, then return them 

to new and rehabilitated homes in Freetown. 

estdctions, Plans . .,,_ ...- - , .. ~ 
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Principle 5 
Eminent domain is a powerful tool that should 

be employed only after other methods of proper

ty acquisition are found unworkable. 

Redevelopment agencies generally employ emi

nent domain only as a last resort. Agencies have 

found through experience that offering generous 

payments for property, within reasonable, state

established legal limits, can help them and devel

opers avoid or soften objections to its acquisition. 

They have also learned that property owners who 

understand the potential benefits of planned rede

velopment are more likely to cooperate with prop

erty acquisition programs. Many examples exist of 

redevelopment efforts that manage to obtain own

ership of most properties slated for acquisition 

without use of eminent domain. 

Putting the Principle into Practice 
To carry out Principle 5, the following steps 

should be taken: 

Consider alternatives to acquisition. Government 

agencies should give careful consideration during 

the redevelopment planning process to identifying 

potential alternatives to property acquisition and 

demolition of structures, subject to satisfying plan 

objectives. Among the possible alternatives are struc

tural rehabilitation, adaptive use, lot division to 

retain structures, property trades, and change of use. 

Recognize tangible and intangible costs of dis

placement. Government agencies should under

take good-faith negotiations to purchase private 

properties with offers of just compensation that 

include recognition of both tangible and intangible 

costs to property owners, residents, and business 

owners. Especially in view of potential proceedings 

involving the exercise of eminent domain, redevel

opment agencies should interpret the constitu-
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tional requirement for just compensation to 

emphasize the justice of including not only the 

assessed or market value of the property, but also 

other potential costs to residents and businesses 

such as reasonable reslocation expenses, income 

losses during relocation, and the loss of neighbor

hood and family ties with the area. 

Both of these practices can benefit from efforts 

by the redevelopment agency to establish strong 

relationships during the initial planning process 

with area property owners, residents, and busi

ness owners. 

Summary 
The forum participants call on public, nonprofit, 

and private organizations advocating improve

ment of housing and economic conditions in 

America to support the use of eminent domain in 

accordance with this statement of principles and 

recommended practices, and to assist in inform

ing elected officials and community leaders about 

the importance of the power of eminent domain 

as a tool for revitalizing communities. 
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Case Studies: Redevelopment Using the Power of Emi"nent Domain 

Freetown 
Greenville, South Carolina 

The Freetown neighborhood in Greenville was developed in the 1880s as 

a haven for freed slaves. The neighborhood declined over the years: hous

ing became little more than shacks, cracked sidewalks and worn pave

ment were the norm, and drug dealing and crime rates rose. Residents 

appealed to the·Greenville County' Redevelopment Authority for help. 

Today, Freetown is a different place after undergoing a complete 

makeover that replaced decaying housing and junk-strewn lots with 

80 affordable new homes and ten rehabilitated residences; neighbor

hood street, water, and sewer infrastructure also was upgraded. One 

of the most dramatic improvements is a new $600,000 community 

center-equipped with a full-sized gymnasium, meeting rooms, and a 

kitchen-that replaced a small U..S. Army barracks building previously 

used as the neighborhood center. 

The redevelopment authority-accomplished all this beginning in 1998 

by acquiring blighted properties in order to assemble buildable sites 

for new homes. Acquisitions included a 54-unit apartment complex 

that had been a. haven 'ror criminals; it was torn down and replaced 

by more than a dozen new single-family homes. Most new houses in 

Freetown have about ·1, 100 square feet of space and are valued at 

less than $75,000. 

The authority used the power of eminent domain to acquire only two 

holdout properties and to clear title to abandoned and tax-delinquent 

properties. Relocation grants ranging from $10,000 to $20,000 helped 

residents make downpayments on new homes. Having completed a 

carefully phased redevelopment program in 2006, the authority suc

cessfully returned more than one-third of the displaced households to 

the Freetown community, which now numbers about 200 families. 

Sources: Telephone interviews on August 9, 2006, with Martin Livingston, director of the 
Greenville County Redevelopment Authority, and Gwen Kennedy, former redevelopment 

authority director; Greenville County Redevelopment Authority, ·community Report, 2004; and 

John Boyanoski, "Three's the Charm," Planning, April 2005, 22-25. 
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Case Studies: Redevelopment Using the Poyver of Eminent Domain 

Dudley Street 
Neighborhood 
Boston, Massachusetts 

The Dudley Street neighborhood, made up of a multicultural popula

tion of 24,000 and located in Boston's Roxbury district, had seen 

property abandonment and arson, trash dumping, and widespread 

poverty. The neighborhood consisted of older one-, two-, and three

family homes, a few larger boarded-up multifamily buildings, and 

about 1,000 vacant lots; a variety of commercial and community 

services were civailable to residents. The Dudley Street Neighborhood 

Initiative, a grass-roots community organization formed in 1984, 

countered the city's plans for large-scale redevelopment of the 

1.5-square-mile area with a different vision. Focusing on reinvigorat

ing the 64-acre heart of the neighborhood, the group's strategy was 

to consolidate vacant, intermingled public and private properties to 

provide a foundation for development sufficient to change the neigh

borhood's economic environment. 

In response to·its request to the city; the Neighborhood Initiative re

ceived authorization to use eminent domain to overcome the complex 

process of acquiring tax-delinquent and abandoned properties. It creat

ed a community land trust, and from 1991 to 1994 the organization 

assembled 132 parcels with enough land to allow construction of more 

than 400 homes in single-family, duplex, and triplex structures. In addi

tion, the organization refurbished 7 40 houses and constructed a new 

town common, a community center and gym, a child care- center, and a 

community gre·enhouse. The willingness of Boston to entrust the power 

of eminent domain to the Neighborhood Initiative was a key factor in 

the organization's ability to redevelop the area. 

Sources: Robert G. Dreher and John D. Echeve1tia, • Ke/o's Unanswered 
Questions," unpublished paper from the Georgetown Environmental 

Law & Policy Institute, 2006; and Enterprise Program, "Program Profile: 
Dudley Street Neighborhood Initiative." 2000, www.practitionerresources.org. 
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Case Studies: Redevelopment Using the Power of Eminent Domain 

Village West 
Kansas City, Kansas 

Creation of Village West in Kansas City, a successful entertainment,. 

shopping, and tourism district, was initiated by the city and county as 

a joint redevelopment effort. The 400-acre site at the junction of inter

states 70 and 435 contained 146 homes and farms, plus four busi

nesses. All but two properties were acquired through negotiated price 

agreements: one 15-acre parcel held by an absentee owner and 

another, smaller parcel whose owner refused the offered sales price 

were acquired through the exercise of eminent domain. The potential 

use of eminent domain appeared to prompt property owners to enter 

into serious negotiations toward a reasonable sales price. 

Once the properties were assembled and made available-for development 

in 2001, they q~ickly attracted e11tertainment and retail businesses, in 

part due to the popularity of the nearby Kansas Speedway and. the prime 

location of the city and county within a large midwestern region. A key 

element. is the Nebraska Furniture Mart, owned by Berkshire Hathaway 

Corporation, which built a huge store on a 16-acre site and is adding to 

it a 360,000-square-foot expansion on eight additional acres. Other major 

projects include a Dave & Buster's entertainment venue, more than 400 

hotel rooms, the first phase of a 750,000-square-foot lifestyle center, and 

the Community America Ballpark (home of the T-Bones minor league base

ball team), plus dozens of other retail and entertainment outlets. 

Village West, which in 2006 had 38 businesses that employ nearly 3,500 

people, draws nearly 9 million visitors a year. Property values in the rede

velopment area now top $189 million, generating more than $6 million 

in real property tax revenues in 2005 for the city and county. The Village 

West tourist district, a highly successful economic development project, 

continues to make major additions, and more are planned. 

Sources: Telephone interviews with Rob Richardson, Wyandotte 
County/Kansas City, Kansas, planning director, and project 

coordinator Denise Hays, August 14, 2006; city/county annual reports, 
2004 and 2005; and the Village West home page, www.villagewcst.us. 
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Case Studies: .Redevelopment Using the Power of Eminent Domain 

Downtown 
Arlington Heights, Illinois 

Arlington Heights, located about 24 miles northwest of central Chicago, 

has revived its moribund downtown through a .series of public/private 

redevelopment projects that have relied on land acquisition by public 

and private organizations, aided by public use of eminent domain powers 

when necessary to complete assembly of developable sites. 

Arlington Heights is a classic suburban community of 77,000 residents 

living in upscale neighborhoods, but a proliferation of shopping centers 

dominated the retail market to the detriment of its downtown. By the mid-

198Os, with vacant storefronts, run-down buildings, and parking lots all too 

common in the community's center, the town council began fighting back. 

Officials drew up·a central business district master plan in 1987 that 

focused on encouraging mixed-use, high-density development through 

strategic public actions. It then invested in c9nstruction of parking garages, 

new parks, and improved streetscapes. Two private residential projects were 

built in the 198Os. The town then launched a series of public/private proj

ects that featured the opening of a major in-town, neotraditional shopping 

center in 1999, and development of three condominium buildings and a 

performing arts center in the next two years. Downtown Arlington Heights 

has been re-created as a walkable, attractive, busy town center. 

The town· took decisive actions to create these projects. It established 

financing districts to make available bond proceeds for gap financing of 

new developments, grants and loans for facade improvements and interi

or renovations, and business relocation assistance. Over a lengthy period 

it acquired key downtown properties to serve as a land bank for future 

projects, meanwhile operating many of them as commuter parking lots. 

In the late 199Os, the town sought developer interest for engaging in pub

lic/ private projects. Town officials worked cooperatively with several devel

opers to shape feasible developments, including acquisition of properties 

through eminent domain when necessary to. produce 'developable sites. 

The town also invested in substantial streetscape and park improvements 

to provide an attractive public .framework for private construction. 

Sources: In-person and telephone, mtcrvicws with Arlington 
Heights planning director William Enright, 2001 through 2005. 
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